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SCHEDULE 


■HOWINO   IN   WHAT   VOLUMES   OF   THIS   SERIES  THB  OJJOB 

fi£f  ORTKD  IN   THE   SEVERAL  VOLUMES  OF  OFFICIAL 

REPORTS  MAY  BE  FOUND. 


lUt*  npoili  an  la  pannttieMt,  and  the  nnmbtn  o(  tbU  mtIm  In  bold4M«d  igviM. 

Alabama.  —  (83)  8;  (84)  6;  (86)  7;  (86)  U;  (87)  18;  (88)  16;  (89)  18;  (90» 

91)  84;  (92)  25;  (93)  30;  (94)  33;  (95)  36;  (96,  97)  38;  (98)  39;  (99) 

48;  (100,  101)  46;  (102)  48;  (103)  49;  (104,  105)  63;:(106, 107, 108)  64; 

(109,  110)  65;  (111)  56;  (112)  57. 
Abkansas.  — (48)  3;   (49)  4;  (50)  7;    (51)   14;   (52)  80;  (53)  88;  (54)  86. 

(55)  89;  (56)  35;  (57)  38;  (58)  41;  (59)  43;  (60)  46;  (61,  62)  64. 
California.  —(72)  1;  (73)  8;  (74)  5;  (75)  7;  (76)  9;  (77)  11;  (78,  79)  18;  (80) 

13;  (81)  15;  (82)  16;  (83)  17;  (84)  18;   (85)  20;   (86)  81;   (87,  88)  88) 

(89)  83;  (90,  91)  25;  (92,  93)  27;  (94)  28;  (95)  29;   (96)  31;  (97)  33; 

(98)  35;   (99)  37;    (100)  38;   (101)  40;    (102)  41;   (103)  48;  (104)  43; 

(105)45;  (106)46;   (107)  48;  (108)49;  (109)  50;  (110,  111)  68;  (112) 

53;  (113)54;  (114)  55;  (115)56. 
Colorado.  —  (10)  3;  (11)  7;  (12)  13;  (13)  16;  (14)  80;   (15)  88;   (16)  86; 

(17)  81;  (18)  36;  (19)  41;  (20)  46;  (21)  58;  (22)  55. 
Connecticut.  — (54)  1;  (55)   3;  (56)  7;   (57)  14;  (58)  18;  (59)  81;  (60)  86; 

(61)  29;  (62)  36;  (63)  38;  (64)  42;  (65)  48;   (66)  50;  (07)  52;   (68)  57. 
Delawark.  —  (5  Houst.)  1;  (6  Houst.)  22;  (7  Houst.)  40;  (9  Houat.)  43. 
Florida.— (22)  1;  (23)  11;  (24)  12;  (25,  26)  23;  (27)  26;  (28)  89;  (29)  30; 

(30)  32;  (31)  34;  (32)  37;  (33)  39;  (34)  43;  (35)  48;  (30)  51;  (37)  53; 

(38)  56. 
Georgia.  —  (76)  2;  (77)  4;  (78)  6;  (79)  11;  (80,  81)  12;  (82)  14;  (83,  84)  20; 

(85)  21;  (86)  22;  (87)  27;  (88)  30;  (89)  32;   (90)  35;  (91,  92,  93)  44; 

(94)  47;  (95,  96)  51;  (97)  54. 
Idaho.  —  (2)  35. 
Illinois.— (121)  8;   (122)  3;   (123)  5;   (124)  7;  (125)  8;   (126)  9;   (127)  11; 

(128)  15;  (129)  16;  (130)   17;  (131)   19;  (132)   82;   (133,    134)   23;   (135) 

25;   (136)  29;    (137)  31;  (138,   139)  32;  (140.   141)  33;  (142)  34;  (143, 

144,  145)  36;  (146,   147)  37;  (148)  39;  (149.  150)41;  (151)  42;  (152)  43; 

(154)45;   (153,  155)46;    (156)47;   (157)48;   (158)  49;   (159)50;   (160, 

161)  52;  (162)  53;  (163)  54;  (164,  165)  56;  (166)  57. 
INDIANA. —(112)  2;  (11.3)  3;  (114)  5;   (115)  7;  (116)  9;  (117,  118)  10;  (119) 

18;  (120,  121)  16;  (122)  17;  (123)  18;  (124)  19;  (125)  81;  (126,  127)  22; 

(128)  25;   (129)  28;  (130)  30;    (131)  31;  (1.32)  32;  (133)  36;  (134)  39; 

(135)  41;  (136)  43;    (1.37)  45;    (138)  46;   (139)  47;    (140)  49;  (1,  2,  3, 

Ind.  App.;  141)  50;  (4,  5.  6,  Ind.  App.;  142)  51;  (7,  8,  Ind.  App.;  143)52; 

(9.  10  Ind.  App.)  53;  (11  lad.  App.)  54;  (13  lad.  App.;  144)  66;  (14 

Ind.  App.)  66;  (15  Ind.  App.;  145)  67. 
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Iowa.  —(72)  2;  (73)  5;  (74)  7;  (75)  9;  (76,  77)  14;  (78)  16;  (79)  18;  (80)  80| 
(81)  S5;  (82)  31;  (83)  82;  (84)  35;  (85)  39;  (86)  41;  (87)  43;  (88)  46; 
(89,  90),  48;  (91)  51;  (92)  54;  (93)  57. 
Kansas.  —  (37)  1;  (38)  5;  (39)  7;  (40)  10;  (41)  13;  (42)  16;  (43)  19;  (44)  21; 
(45)  23;  (46)  26;  (47)  27;  (48)  30;  (49)  33;  (50)  34;  (•SI)  37;  (52)  39; 
(53)  42;  (54)  45;  (55)  49;  {o6)  54;  (57)  57. 
Keniucky.  —  (83,  84)  4;  (85)  7;  (86)  9;  (87)  12;  (88)  81;  (89)  85;  (90)  29; 

(91)  34;  (92)  36;  (93)  40;  (94)  42;  (95)  44;  (9G)  49;  (97)  53;  (98)  56. 
LouLSiANA.  —  (39  La.  Ann.)  4;  (40  La.  Ann.)  8;  (41  La.  Ann.)  17;  (42  La. 
Ann.)  21;   (43  La.  Ann.)  26;   (44  La.  Ann.)  32;   (45  La.  Ann.)  40;   (4(3, 
47  La.  Ann.)  49;  (48  La.  Ann.)  55. 
Maine.  —  (79)  1;  (80)  6;  (81)  10;  (82)  17;  (83)  83;  (84)  30;  (85)  35;  (86)  41; 

(87)  47;  (88)  51;  (89)  56. 
Maryland.  — (67)  1;  (68)  6;  (69)  0;  (70)  14;  (71)  17;  (72)  80;  (73)  85;  (74) 

28;  (75)32;  (76)35;  (77)39;  (78)44;  (80)45;  (79)47;  (81)  48;  (82)51; 

(83)  55;  (84)  57. 
Massachuseits.— (145)1;  (146)4;  (147)9;  (148)12;  (149)14;  (150)15;  (151) 

81;  (152)  23;  (153)  25;  (154)  26;  (155)  31;  (156)  32;  (157)  34;  (158)  35; 

(159)  38;  (160)  39;  (161)  48;  (162)  44;  (163)  47;  (164)  49;  (165)  52; 

(166)55;  (167)57. 
Michigan.—  (60,  61)  1;  (62)  4;  (63)  6;  (64,  65)  8;  (66,  67)  11;  (68,  69,  75)  13; 

(70)  14;  (71,  76)  15;  (72,  73,  74)  16;  (77,  78)  18;  (79)  19;  (80)  80;  (81, 

82,  83)  21;  (84)  82;  (85,  86,  87)  24;  (88)  86;  (89)  28;  (90,  91)  30;  (92) 

31;  (93)  32;  (94)  34;  (95,  96)  35;  (97)  37;  (98)  39;  (99)41;  (100)  43; 

(101)  45;  (102)  47;  (103)  60;  (104)  63;  (105)  55. 
Minnesota. —(36)  1;  (37)  5;  (38)  8;  (39,  40)  12;  (41)  16;  (42)  18;  (43)  19) 

(44)  20;  (45)  22;  (46)  24;  (47)  28;  (48)  31;  (49)  32;  (50)  36;  (51,  52) 

38;  (53)  39;  (54)  40;  (55)  43;  (56)  45;  (57)  47;  (58)  49;  (59)  60;  (60)  51; 

(61)  62;  (62)  64;  (63)  66. 
Mississippi.  —  (65)  7;  (66)  14;  (67)  19;  (68)  84j  (69)  30;  (70)  36;  (71)  48; 

(72)  48;  (73)  55. 
Missouri.  —  (92)  1;  (93)  3;  (94)  4;  (95)  6;  (96)  9;  (97)  10;  (98)  14;  (99)  17; 

(100)  18;  (101)  20;  (102)22;  (10.3)  23;  (104,  105)  24;  (106)  27;  (107)  28; 

(108,  109)  32;  (110,  111)33;  (112)34;  (113,  114)  35;  (115)37;  (116,  117) 

38;  (118)  40;  (119,  120)  41;  (121)  48;  (122)  43;  (123)  45;  (124,  125)  46; 

(126)  47;  (127)  48;  (128)  49;  (129)  50;  (130)  51;  (131)  62;  (132)  63; 

(13.3)54;  (1.34)56. 
Montana. —(9)  18;   (10)  24;  (11)  28;  (12)  33;  (13)  40;  (14)  43;  (15)48; 

(16)  50;  (17)  52;  (18)  56. 
Nebraska.  —  (22)  3;  (23,  24)  8;  (25)  13;  (26)  18;  (27)  20;  (28,  29)  86;  (30) 

27;  (31)  88;  (32,  33)  29;  (34)  33;  (35)  37;  (36)  38;  (37)  40;    (38)  41; 

(39,  40)  42;  (41)  43;  (42,  43)  47;  (44)  48;  (45,  46)  50;  (47)  63. 
Nevada.  —(19)  3;  (20)  19;  (21)  37. 
New  Hampshire.  —  (64)  10;  (62)  13;  (65)  23;  (66)  49. 
New  Jersey.  —  (43  N.  J.  Eq.)  3;  (44  N.  J.  Eq.)  6;  (50  N.  J.   L.)  7;   (51 

N.  J.  L.;  45  N.  J.  Eq.)  14;  (46  N.  J.  Eq.;  52  N.  J.  L.)  19;  (47  N.  J. 

Eq.)  24;    (53  N.  J.  L.)  26;    (48  N.  J.  Eq.)  87;    (49  N.  J.  Eq.)  31;    (54 

N.  J.  L.)  33;  (50  N.  J.  Eq.)  35;  (55  N.  J.  L.)  39;  (51  N.  J.  Eq.)  40;  (56 

N.  J.  L.)  44;  (52  N.  J.  Eq.)  46;  (57  N.  J.  L.;  53  N.  J.  Eq.)  51;  (54  N.  J. 

Eq.;  58  N.  J.  L.)  55. 
New  York. —  (107)  1;  (108)  2;  (109)  4;  (110)  6;  (111)  7;  (112)  8;  (113)  10; 

(114)  11;  (115)  12;  (116,  117)  15;  (118,  119)  16;  (120)  17;  (121)  18;  (122) 
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19;  (123)  20;  (124,  125)  21;  (126)  22;   (127)  24;  (128,  129)  86;  (130, 

131)  27;  (132,  133)  28;  (134)  30;  (135)  31;  (1:^6)  32;  (137)  33;  (138)  34; 

(139)  36;  (140)  37;  (141)  38;  (142)  40;  (143)  42;   (144)  43;  (145)  45; 

(146)  48;  (147)  49;  (148)  51;  (149)  52;  (150)  55;  (151)  56;  (152)  57. 
North  Cabolina.  —  (97,  98)  2;  (99,  100)  6;  (101)9;  (102)  11;  (103)  14;  (104) 

17;  (105)  18;  (106)  19;  (107)  22;  (108)  23;  (109)  26;  (110)  28;  (111)  32; 

(112)  34;  (113)  37;  (114)  41;  (115)  44;  (116)  47;  (117)  53;  (118)  64; 

(119)  56. 
North  Dakota.  —  (1)  26;  (2)  33;  (3)  44;  (4)  50;  (5)  57. 
Ohio.  —(45  Ohio  St.)  4;  (46  Ohio  St.)  15;  (47  Ohio  St.)  21;  (48  Ohio  St.)  29; 

(49  Ohio  St.)  34;  (50  Ohio  St.)  40;  (51  Ohio  St.)  46;  (52  Ohio  St.)  49; 

(53  Oliio  St.)  53;  (54  Ohio  St.)  56. 
Oregon.  — (15)  3;  (16)  8;  (17)  11;  (18)  17;  (19)  20;  (20)  23;  (21)  28;  (22) 

29;  (23)  37;  (24)  41;  (25)  43;  (26)  46;  (27)  50;  (28)  52;  (29)  54. 
Pennsylvania.  —  (115,  116,  117  Pa.  St.)  2;  (118,  119  Pa.  St.)  4;  (120,  121 

Pa.  St.)  6;  (122  Pa.  St.)  9;  (123,  124  Pa.  St.)  10;  (125  Pa.  St.)  11;  (126 

Pa.  St.)  12;  (127  Pa.  St.)  14;  (128,  129  Pa.  St.)  15;  (130,  131  Pa.  St.)  17; 

(132,  133,  134  Pa.  St.)  19;  (135,  136  Pa.  St.)  20;  (137,  138  Pa.  St.)  21; 

(139,  140,  141  Pa.  St.)  23;  (142,  143  Pa.  St.)  24;  (144,  145  Pa.  St.)  27; 

(146  Pa.  St.)  28;  (147,   150  Pa.  St.)  30;  (151  Pa.  St.)  31;  (148  Pa.  St.) 

S3;  (149,  152,  153  Pa.  St.)  34;  (154,  155  Pa.  St.)  35;  (156  Pa.  St.)  36; 

(157  Pa.  St.)  37;  (158  Pa.  St.)  38;  (159  Pa.  St.)  39;  (160  Pa.  St.)  40; 

(161  Pa.  St.)  41;  (162  Pa.  St.)  42;  (163  Pa.  St.)  43;  (164,  165  Pa.  St.)  44; 

(166  Pa.  St.)  45;  (167  Pa.  St.)  46;  (168,  169  Pa.  St.)  47;  (170,  171  Pa. 

St.)  50;  (172,  173  Pa.  St.)  51;  (174,  175  Pa.  St.)  52;  (176  Pa.  St.)  63; 

(177  Pa.  St.)  55;  (178  Pa.  St.)  56;  (179,  180  Pa.  St.)  57. 
Rhodr  Island.  —  (15)  2;  (16)  27;  (17)  33;  (18)  49. 
Sooth  Carolina.  —  (26)  4;  (27,  28,  29)  13;    (30)  14;   (31,  32)  17;   (33)  26{ 

(34)  27;  (35)  28;  (36)  31;  (37)  34;  (38)  37;  (39)  39;  (40)  42;  (41)  44; 

(42)  46;  (43)  49;  (44)  51;  (45)  55;  (46)  57. 
South  Dakota.  —(1)  36;  (2)  39;  (3)  44;  (4)  46;  (5)  49;  (6)  65. 
Tennessee.— (85)  4;   (86)  6;  87)  10;  (88)  17;    (89)  24;   (90)  25;   (91)  80; 

(92)  36;  (93)  42;  (94)  45;  (95)  49;  (96)  54;  (97)  56. 
Texas.  —(68)  2;  (69;  24  Tex.  App.)  5;  (70;  25,  26  Tex.  App.)  8;  (71)  10; 

(27  Tex.  App.)  11;   (72)  13;  (73,  74)  15;  (75)  16;  (76)  18;  (77;  28  Tex. 

App.)  19;  (78)  22;  (79)  23;   (29  Tex.  App.)  25;  (80,  81)  26;  (82)  27; 

(30  Tex.  App.)  28;  (83)  29;  (84)  31;  (85)  34;  (31  Tex.  Cr.  Rep.;  86)  37; 

(86;  32  Tex.  Cr.  Rep.)  40;  (87;  33  Tex.  Cr.  Rep.)  47;  (34  Tex.  Crim. 

Rep.;  88)  53. 
Utah.— (13)  57. 
Vermont.— (60)  6;    (61)  15;  (62)  22;  (63)  25;  (64)  33;  (65)  36;  (66)  44; 

(67)  48;  (68)  54. 
ViKGiNU..  —  (82)  3;    (83)  5;    (84)  10;   (85)  17;  (86)  19;  (87)  24;  (88)  29;  (89) 

37;  (90)  44;  (91)  50;  (92)  53;  (93)  57. 
Washington.  — (1)  22;  (2)  26;  (3)28;  (4)  31;  (5)34;  (6)  86;  (7)  88;  (8) 

40;  (9)  43;  (10)  45;  (11)  48;  (12)  50;  (13)  52;  (14)  53;  (15)  66. 
West  Viroinia.  —  (29)  6;   (30)  8;    (31)  13;    (32,  33)  25;   (34)  26;   (36)  89| 

(36)  32;  (37)  38;  (38,  39)  45;  (40)  52;  (41)  56;  (42)  57. 
Wisconsin.  —(69)  2;  (70,  71)  5;  (72)  7;  (73)  9;  (74,  75)  17;  (76,  77)  80;  (78) 

23;  (79)  24;  (80)  27;  (81)  29;  (82)  33;  (83)  35;  (84)  36;  (85,  86)  89| 

(87)  41;  (88)  48;  (89)  46;  (90)  48;  (91)  51;  (92)  68;  (93)  67. 
WTOMiNa.  —  (3)  81. 
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LovBNTHAL  V,  Home  Ixsuranob  Company. 

[112  Alabama,  108.] 

INSURANCE— INSURABLE  INTEREST.— A  vendee  of  Ian* 
In  possession,  exercising  acts  of  ownership  under  an  executory  con- 
tract of  purchase,  and  holding  the  bond  of  the  vendor  to  malie  title 
upon  full  payment  of  the  purchase  money,  a  portion  of  which  remain*^ 
unpaid,  is  the  unconditional  and  sole  owner  of  the  land  In  fee,  and 
entitled  to  recover  for  the  loss  of  an  insured  building  thereon,  under 
a  policy  of  insurance  containing  a  condition  that  it  "shall  be  void  If 
the  interest  of  the  insured  be  other  than  unconditional  and  sole  own- 
ership, or  if  the  subject  of  insurance  be  a  building  on  ground  not 
owned  by  the  insured  in  fee  simple." 

Mount  joy  &  Tomlinson,  for  the  appellant. 

Ward  &  John,*  for  the  appellee. 

*i*  HEAD,  J.  Contested  policy  of  fire  insurance.  That  por- 
tion of  the  policy  material  to  the  main  question  raised  by  the- 
record,  is  as  follows:  "Mrs.  Rebecca  Loventhal,  $700,  on  her  two- 
story,  frame,  shingle  roof  building,'*  etc.  (describing  it).  "This 
entire  policy  shall  be  void  if  the  interest  of  the  insured  be  other 
than  unconditional  and  sole  ownership;  or  if  the  subject  of  in- 
surance be  a  building  on  ground  not  owned  by  the  insured  in  fee 
simple.'*  The  interest  of  Mrs.  Loventhal  in  the  land  was  that  of 
vendee,  under  an  executory  contract  of  purchase  holding  the 
bond  of  the  vendor  to  make  title  to  her  upon  full  payment  of  the 
purchase  money — a  portion  of  which  remained  unpaid.  She  was, 
and  had  been,  for  several  years,  in  actual  possession,  under  the 
contract  of  purchase,  exercising  all  the  claim  and  acts  of  owner- 
ship of  an  absolute  owner;  and  had,  since  the  purchase,  erected 
upon  the  land  the  house  forming  the  subject  of  insurance.    The 
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last  installment  of  purchase  money  was  past  due.  Upon  these 
facts,  is  tlie  policy  void?  It  cannot  be  questioned  that  if  the  pel- 
icy  had  merely  defined  the  assured  as  the  owner  of  the  building, 
with  stipulation,  even,  that  it  should  be  void  if  she  was  not  own- 
er, her  interest  would  have  answered  the  stipulation  and  rendered 
the  contract  of  insurance  valid  and  binding.  No  doubt  can  be 
raised  that  such  an  interest  constitutes  ownership  that  is  insur- 
able. The  authorities  are  many,  and  all  one  way,  upon  the  point. 
Speaking  of  the  character  of  title  such  as  Mrs.  Loventhal's,  we 
said  in  Wimbish  v.  Montgomery  etc.  Loan  Assn.,  ^*^  69  Ala. 
675:  "The  general  principle  prevailing  in  a  court  of  equity  is, 
that  from  the  time  a  valid  contract  for  the  purchase  of  lands  is 
entered  into,  the  vendor,  as  to  the  land,  becomes  a  trustee  for  the 
vendee,  and,  as  to  the  purchase  money,  the  vendee  becomes  a 
trustee  for  the  vendor.  When,  as  in  the  present  case,  the  agree- 
ment is,  in  its  legal  nature,  executory,  the  vendor  covenanting  to 
make  title  on  the  payment  of  the  purchase  money  at  a  future  day, 
a  court  of  equity,  pursuing  its  own  maxim  of  looking  upon  or 
treating  that  as  done  which  ought  to  have  been  done,  or  which 
the  parties  contemplate  shall  be  done  in  the  final  execution  and 
consummation  of  the  contract,  for  most  purposes,  regards  the 
contract  as  specifically  executed.  The  vendee  is  the  equitable 
owner  of  the  land — the  vendor  is  the  owner  of  the  purchase 
money.  To  the  land  a  trust  attaches;  of  it  the  vendor  is  seised 
for  the  use  of  the  vendee.  The  trust  binds  the  land,  while  the 
legal  estate  remains  in  the  vendor;  and  it  binds  the  heir  or  dev- 
isee succeeding  to  it,  and  every  one  claiming  under  the  vendor, 
with  the  exception  of  a  bona  fide  purchaser  without  notice:  1 
Story's  Equity  Jurisprudence,  sees.  789,  790.  As  land,  the  vendee 
may  convey  or  devise  it;  and  as  land  it  is  descendible  to  his  heirs, 
who  may,  in  a  court  of  equity,  compel  the  specific  execution  of 
the  contract.  If  there  is  not  a  stipulation  to  the  contrary,  the 
contract  of  itself  operates  a  transmutation  to  the  vendee  of  the 
possession,  entitling  him  to  the  right  of  entry  and  epjoyment:Eeid 
V.  Davis,  4  Ala.  83."  We  substantially  reiterated  these  principles 
in  Ashurst  v.  Peck,  101  Ala.  499.  They  are  familiar  to  the  text- 
writers:  2  Story's  Equity  Jurisprudence,  sees.  789,  790;  1  Pome- 
roy's  Equity  Jurisprudence,  sees.  368-372;  3  Pomeroy's  Equity 
Jurisprudence,  sees.  1161-1406.  Again,  in  many  of  our  deci- 
sions, we  have  said  that  the  relation  of  vendor  to  vendee,  in  cases 
like  the  present,  is  precisely  that  of  mortgagee  or  mortgagor. 
All  the  incideiits  of  the  latter  relation  attach  to  it:  Bankhead  t. 
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Owen,  60  Ala.  457,  where  the  authorities  are  collated  on  page 
467.  See,  also,  Ashiirst  v.  Peck,  101  Ala.  499,  where  we  recog- 
nized this  rule,  and  held  that  such  a  vendor  in  possession  is  lia- 
ble to  the  vendee  for  rents  and  profits  to  the  same  extent  that  a 
mortgagee  in  possession  is  liable  to  the  mortgagor.  And  see, 
also,  Hester  v.  Hunnicutt,  104  Ala.  282,  where  we  enforced  the 
principle  with  emphasis.  In  Conner  v.  Banks,  ^^*  18  Ala.  42, 
52  Am.  Dec.  209,  Judge  Dargan  said:  "It  is  a  well-settled  rule 
that  the  vendor  of  real  estate,  who  has  not  executed  a  deed  to  the 
purchaser,  holds  the  legal  title  as  a  security  for  the  payment  of 
the  purchase  money;  and  if  he  executed  a  bond  to  make  titles 
when  the  purchase  money  is  paid,  the  contract,  in  a  court  of 
equity,  will  be  considered  in  the  nature  of  a  conveyance  to  the 
purchaser  and  a  reconveyance  back  by  way  of  mortgage":  See, 
also,  Moses  v.  Johnson,  88  Ala.  517;  16  Am.  St.  Eep.  58,  which 
states  the  principle  very  broadly.  In  view  of  these  unassailable 
principles,  we  must  regard  Mrs.  Loventhal  as  owner  of  the  prop- 
erty, and  just  such  an  owner  as  she  would  have  been  if  her  ven- 
dor had  conveyed  to  her,  by  deed,  the  entire,  absolute,  and  un- 
conditional estate  therein,  in  fee  simple,  and  she  had  reconveyed 
it  to  him,  by  way  of  mortgage,  to  secure  payment  of  the  purchase 
juoney.  Then  the  simple  question  is.  Was  that  interest,  so  held 
by  her,  unconditional  and  sole  ownership,  or  was  the  ground  own- 
ed by  her  "in  fee  simple,"  within  the  meaning  of  the  policy? 

Conditions  in  a  policy  of  insurance,  limiting  or  avoidiog  lia- 
bility, are  strictly  construed  against  the  insurer,  and  liberally  in 
favor  of  the  insured:  Queen  Ins.  Co.  v.  Young,  86  Ala.  424;  11 
Am.  St.  Rep.  51.  No  intendments  will  be  indulged  to  invalidate 
the  policy,  unless  forced  by  the  plain  language  and  import  of  the 
contract.  It  is  really  not  contended  by  counsel  for  the  insurer 
that  the  interest  of  the  assured  in  the  land  is  not  unconditional 
and  sole.  Indeed,  that  clause  of  the  policy  is  not  set  up  in  the 
pleas.  We  refer  to  it,  that  no  question  may  be  raised  upon  it 
hereafter;  for  that  Mrs.  Loventhal  was  the  unconditional  and  sole 
owner  of  the  equitable  title  admits  of  no  question.  She  was  con- 
fessedly armed  with  the  right  to  go  into  a  court  of  equity  and  ob- 
tain the  absolute,  unconditional,  legal  estate  in  the  lands,  upon 
simply  discharging  the  encumbrance  created  thereon  by  the  quasi 
mortgage  for  the  purchase  money.  There  was  no  condition  an- 
nexed to  her  equitable  estate,  the  nonperformance  of  which 
would  forfeit  or  foreclose  her  right  thus  to  obtain  the  legal  title. 
Such  a  forfeiture  could  occur  only  by  judicial  proceedings,  at  the 
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suit  of  her  vendor,  decreeing  the  foreclosure  of  her  equity;  and 
these  proceedings  themselves  she  could  defeat,  at  any  time  be- 
fore decree,  by  paying  the  purchase  money  and  thereby  removing 
the  ^^^  encumbrance.  Such  an  estate  is  not  one  upon  condition, 
as  conditional  estates  are  commonly  understood  in  the  law. 
Then,  was  her  estate  one  in  fee  simple?  The  term  "fee  simple'* 
las  never  been  used  to  distinguish  between  legal  and  equitable  es- 
»;ates.  It  is  used  to  denote  the  quantity  or  duration  of  estates — 
whether  the  enjoyment  is  limited  or  unlimited  in  point  of  con- 
tinuance or  duration.  It  defines  the  largest  estate  in  land  known 
to  the  law.  It  is  an  estate  of  inheritance  unlimited  in  duration, 
descendible  to  all  the  heirs  alike  of  the  owner  to  the  remotest 
generations.  It  may  be  of  a  legal  or  equitable  nature.  If  of  the 
latter,  the  legal  holder  is  a  mere  trustee  for  the  equitable,  who 
is  the  real  owner,  and,  restrained  by  no  provision  of  the  trust,  in 
cases  not  within  the  statute  of  uses,  may  at  any  time  be  compell- 
ed to  execute  the  legal  estate  in  him.  It  was  well  recognized 
that  fee  simple  estates,  by  that  name,  were  created  by  deeds  of 
bai-gain  and  sale  and  covenants  to  stand  seised  to  uses,  when,  be- 
fore the  eft'ect  of  the  statute  of  uses  upon  them,  those  forms  of 
conveyance  were  inoperative  to  transfer  the  legal  title — when  they 
created  only  an  equity  in  the  bargainee  or  covenantee.  And  Chan- 
cellor Kent  says  that  prior  to  the  statute  of  uses,  the  fee,  in  the 
view  of  a  court  of  chancery,  passed,  by  reason  of  the  consider- 
ation, in  a  bargain  and  sale,  or  covenant  to  stand  seised  to  uses, 
without  any  express  limitation  to  the  heirs — such  a  limitation 
being,  as  is  well  known,  at  common  law,  necessary  to  the  creation 
of  a  fee  simple,  cognizable  in  a  court  of  law:  See  4  Kent's  Com- 
mentaries, 5,  6.  We  hold  that  Mrs.  Loventhal  was  the  owner  in 
fee  simple  within  the  meaning  of  the  policy.  In  support  of  the 
principles  we  announce,  we  will,  at  the  risk  of  unduly  extending 
this  opinion,  set  forth,  somewhat  at  length,  some  of  the  many  au- 
thorities in  point. 

In  Hough  V.  City  Fire  Ins.  Co.,  29  Conn.  10,  76  Am.  Dec. 
581,  the  condition  was,  "If  the  interest  in  property  to  be  insured 
be  a  leasehold  interest,  or  other  interest  not  absolute,  it  must  be 
80  represented  to  the  company,  and  expressed  in  the  policy  in 
writing,  otherwise  the  insurance  shall  be  void."  Plaintiff  was  in 
possession  under  an  executory  agreement  to  purchase,  being  en- 
titled to  a  deed  upon  full  payment  of  purchase  money.  He  had 
partially  paid,  and  made  valuable  improvements.  The  court, 
after  disposing  of  another  question,  ^^®  said:  ''We  think,  too. 
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tliat  the  evidence  conduced  to  prove  that  the  plaintiff's  interest 
in  that  property  was  an  absolute  interest;  that  is,  an  absolute  ili- 
terest  in  property,  which  is  so  completely  vested  in  the  individual, 
that  he  can,  by  no  contingency,  be  deprived  of  it  without  his  own 
consent.  And  by  this  contract  with  Eliakin  Hough,  and  its  part 
performance,  the  plaintiff  had  acquired  a  right  to  the  whole  prop- 
erty, of  which  he  could  not  be  deprived  without  his  own  consent. 
So,  too,  he  is  the  owner  of  such  absolute  interest,  who  must  nec- 
•essarily  sustain  the  loss  if  the  property  is  destroyed.  The  sub- 
ject of  insurance  was  an  interest,  not  a  title.  It  is  an  interest, 
not  a  title,  of  which  the  conditions  of  insurance  speak.  The 
terms  'interest'  and  'title'  are  not  synonymous.  A  mortgagor  in 
possession,  and  a  purchaser  holding  under  a  deed  defectively  ex- 
ecuted, have,  both  of  them,  absolute,  as  well  as  insurable,  interest 
in  the  property,  though  neither  of  them  has  the  legal  title. 
....  'Absolute'  is  here  synonymous  with  'vested,'  and  is  used 
in  contradistinction  to  'contingent'  or  'conditional.'  That  the 
plaintiff  had  a  vested  interest  in  the  property,  of  which  he  could 
not  be  deprived  against  his  will — an  interest  dependent  upon  no 
contingency  for  its  existence  or  continuance — an  absolute  inter- 
est, ....  the  evidence  undoubtedly  conduced  to  prove,  and  was 
properly  received." 

In  Gajdord  v.  Lamar  Fire  Ins.  Co.,  40  Mo.  13,  93  Am.  Dec. 
289,  the  condition  was  substantially  the  same  as  in  Hough  v. 
City  Fire  Ins.  Co.,  29  Conn.  10,  76  Am.  Dec.  581,  and  the  evi- 
dence of  plaintiff's  interest  consisted  of  a  certificate  of  purchase 
at  a  foreclosure  sale,  under  the  laws  of  a  state  allowing  fifteen 
months  for  redemption;  and  it  was  shown  that,  after  the  loss  oc- 
curred, he  received  his  final  deed  conveying  the  property  in  fee, 
no  redemption  having  taken  place.  The  court  said:  "An  equita- 
ble title  that  would  be  protected  by  a  court  of  equity  as  such 
may  be  an  ownership  as  absolute  as  the  legal  title.  The  clause 
does  not  concern  the  particular  character  of  the  owner's  title." 
And  it  was  held  that  the  right  of  redemption  did  not  come  with- 
in the  special  intent  of  the  clause,  which  related  rather  to  lesser 
estates  or  interests,  of  the  class  particularly  enumerated.  And 
the  court  properly  remarked  that  they  could  see  no  reason  for  a 
different  construction;  for  if  the  title  had  failed  by  reason  of  a 
redemption,  there  ^^'  could  have  been  no  recovery  on  the  policy 
even  without  the  condition.  Not  so  failing,  the  loss,  in  case  of 
fire,  would  fall  on  the  plaintiffs,  and  they  would  be  justly  entitled 
to  indemnity.    If  redeemed  before  loss,  all  insurable  interest  in 
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plaintiffs  would  have  failed,  and  they  could  not  recover  on  the 
policy,  it  being  a  settled  principle  that  the  insured,  in  order  to 
recover,  must  have  had  an  insurable  interest  both  at  the  time  of 
insurance  and  the  loss."  The  court  went  farther,  in  this  case, 
and  upheld  the  policy,  on  the  additional  ground  that  the  fiction 
of  relation  applied — that  the  reception  of  a  deed  by  plaintiffs, 
after  the  loss,  had  relation  to  the  time  of  the  sale,  and  vested  the 
legal  title  as  of  that  date:  Citing  4  Kent's  Commentaries,  7th  ed., 
456-160. 

In  Franklin  Fire  Ins.  Co.  v.  Martin,  40  N.  J.  L.  568,  29  Am. 
Eep.  271,  the  condition  was  the  same  as  above,  and  the  court  ap- 
plied the  decision  in  Hough  v.  City  Fire  Ins.  Co.,  29  Conn.  10, 
76  Am.  Dec.  581,  and  upheld  the  policy. 

In  Wooddy  v.  Old  Dominion  Ins.  Co.,  31  Gratt.  362,  31  Am. 
Rep.  732,  it  was  held  that  a  condition  in  a  policy  that  any  interest 
in  the  property  insured,  not  absolute,  or  less  than  a  perfect  title, 
must  be  represented  and  expressed  in  the  policy,  is  not  broken  by 
the  existence  of  a  lien  for  purchase  money  reserved  in  the  deed 
of  the  premises. 

In  Davidson  v.  Hawkeye  Ins.  Co.,  71  Iowa,  532,  60  Am.  Rep. 
818,  this  language  was  used:  "We  come,  then,  to  the  question  as 
to  whether,  where  one  party  binds  himself  unconditionally  to 
pay  a  certain  price  for  a  piece  of  real  estate,  and  takes  possession 
under  the  contract,  and  the  other  party  binds  himself  to  convey 
the  real  estate  upon  the  payments  being  made,  and  nothing  re- 
mains to  be  done  but  for  the  party  taking  possession  to  make  the 
payments,  and  for  the  other  to  make  the  deed,  such  contract  con- 
stitutes a  sale  of  the  real  estate  within  the  meaning  of  the  policy. 
In  answer  to  this  question  we  have  to  say  that  we  think  it  does. 
Lint  (the  vendee)  was  the  real  owner  of  the  house  that  was 
burned.  The  loss  was  his.  The  plaintiff  (the  vendor)  lost  noth- 
ing, unless  he  needed  the  house  for  security.  If  Lint  is  respon- 
sible, or  the  property,  without  the  house,  is  sufficient  security 
for  the  balance  of  the  purchase  money,  the  plaintiff's  claim  can  be 
collected,  and  he  will  have  all  that  he  would  have  had  if  the 
house  had  not  ^^*»  been  burned.  If  he  is  allowed  to  collect  the 
insurance  and  the  purchase  money  both,  he  will  profit  by  the 
destruction  of  the  property." 

In  Smith  v.  Phoenix  Ins.  Co.,  91  Cal.  323,  25  Am.  St.  Rep. 
191,  the  court  quotes  the  case  of  Hough  v.  City  Fire  Ins.  Co.,  29 
Conn.  10,  76  Am.  Dec.  581,  and  remark  that  no  doubt  the  case 
was  correctly  decided;  and  they  say  that  the  property  was  the  ven- 
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dee's,  absolutely,  in  every  sense  of  the  word  material  to  the  risk. 
"The  decision,"  they  say,  "was  in  line  with  hundreds  oi  others 
in  which  the  courts  everywhere  have  refused  to  defeat  recovery 
upon  insurance  policies  by  giving  effect  to  the  literal  terms  of 
clauses  of  forfeitures.  Such  clauses  are  always,  and  justly,  con- 
strued with  the  utmost  strictness  against  the  insurer,  and  always 
with  reference  to  their  only  legitimate  effect,  i.  e.,  the  protection 
of  the  insurer  against  risks  that  are  materially  different  from 
those  which  he  has  undertaken."  Cases  from  Pennsylvania,  Tex- 
as, Vermont,  Missouri,  and  Iowa,  are  cited  and  declared  to  be 
substantially  like  Hough  v.  City  Fire  Ins.  Co.,  29  Conn.  10,  7^ 
Am,  Dec.  581,  and  rest  upon  the  same  ground. 

As  early  as  1836,  Chancellor  Walworth,  in  Aetna  Fire  Ins.  Co» 
V.  Tyler,  16  Wend.  385,  30  Am.  Dec.  90,  observed:  "It  is  also  a 
fact  of  public  notoriety  that,  in  common  parlance,  the  person  wha 
is  in  possession  of  real  property  as  owner,  under  a  valid  and  sub- 
sisting contract  for  the  purchase  thereof,  whether  he  has  paid 
the  whole  of  the  purchase  money  and  gotten  the  legal  title  or 
not,  is  called  the  owner  tliereof,  and  the  property  is  usually  call- 
ed his  by  others.  In  equity,  it  is,  in  fact,  his;  and  the  vendor 
has  only  a  lien  thereon  for  the  security  of  his  unpaid  purchase 
money;  and  I  am  yet  to  learn  that  the  person  who  is  in  the  actual 
possession  of  property  as  the  real  owner  thereof,  in  equity,  and 
who  must  sustain  the  whole  loss  thereof  primarily,  in  case  of  its 
destruction  by  the  perils  insured  against,  cannot  insure  it,  as 
owner,  unless  there  is  something  in  the  terms  of  tlie  policy,  or 
in  the  conditions  referred  to  therein,  requiring  the  true  state  of 
the  legal  title  to  be  disclosed." 

In  Johannes  v.  Standard  Fire  Office,  70  Wis.  196,  5  Am.  St. 
Eep.  159,  the  condition  was,  "if  the  interest  of  the  assured  in 
the  property  be  other  than  the  entire,  unconditional,  and  sole 
ownership  of  the  property  for  the  use  and  benefit  of  the  assured; 
or  ^*^  if  the  building  insured  stands  on  leased  ground,  it  must 
be  so  represented  to  the  company  and  so  expressed  in  the  writ- 
ten part  of  the  policy,  otherwise  the  policy  to  be  void."  The  in- 
sured held  under  an  agreement  for  purchase,  a  balance  of  the 
purchase  money  due  being  unpaid.  The  court  say:  "But  if  the 
plaintiff  is  held  to  the  exact  language  of  the  condition,  which  it  is 
perfectly  clear  he  never  saw  until  long  after  the  policy  was  is- 
sued, still  the  evidence  shows  that  his  interest  in  the  property 
was  an  entire,  uncondHional,  and  sole  ownership.  He  was  tlie 
real  owner  of  the  property,  in  equity,  and  for  all  purposes  of  in- 
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«urance.  The  condition  does  not  relate  to  a  legal  title,  in  fee 
simple,  nor  is  that  the  interest  described.  An  equitable  title,  if 
sole  and  unconditional,  answers  the  description  fully,  and,  if  the 
property  was  destroyed,  the  entire  loss  would  fall  upon  the  plain- 
tiff." And  the  court  proceeds  to  quote  and  approve  the  same 
rulings,  in  many  of  the  cases  cited  in  this  opinion. 

In  Dupreau  v.  Hibernian  Ins.  Co.,  76  Mich.  615,  the  syllabus, 
which  is  strictly  accurate,  is  as  follows:  "Under  a  stipulation 
avoiding  an  insurance  policy  on  a  building  in  case  the  insured 
as  not  the  sole  and  unconditional  owner  of  the  land  on  which  the 
building  is,  in  fee  simple,  the  policy  is  valid,  though  the  insured 
lias  but  an  equitable  interest,  being  in  possession  under  a  con- 
tract of  purchase  from  the  owner  in  fee,  and  having  paid  part 
of  the  purchase  money." 

In  Hamilton  v.  Dwelling  House  Ins.  Co.,  98  Mich.  535,  it  was 
tield  that  the  vendor,  in  an  executory  contract  of  sale,  the  vendee 
t)cing  in  possession  and  having  paid  part  of  the  purchase  money, 
was  not  sole  and  absolute  owner;  and  it  was  put  upon  the  ground 
that  the  vendee  was  the  entire  sole  and  unconditional  owner  of 
the  premises,  the  vendor  holding  merely  the  legal  title  for  his 
saecurity. 

In  Knop  V.  National  Fire  Ins.  Co.,  101  Mich.  359,  the  condition 
avoided  the  policy,  "if  the  interiest  of  the  insured  be  other  than 
^mconditional  and  sole  ownership."  Insured  was  vendee,  in  pos- 
session under  executory  contract  of  purchase.  The  court  say:  "It 
lias  been  repeatedly  held  that  such  a  condition  will  not  invalidate 
the  policy,  in  such  a  case":  Citing  authorities. 

In  Farmers'  etc.  Ins.  Co.  v.  Fogelman,  35  Mich.  481,  where 
the  applicant  for  insurance  was, 'at  the  time  in  *^^  the  occu- 
pancy of  the  premises  under  an  oral  arrangement  between  his 
wife,  her  father,  and  himself,  whereby  the  father  in  law  had  ad- 
-vanced  two  thousand  dollars  of  the  six  thousand  dollars  pur- 
«chase  price  of  the  premises,  and  caused  the  same  to  be  conveyed 
to  his  daughter,  subject  to  a  mortgage  of  four  thousand  dollars, 
:for  a  home  for  herself  and  husband,  with  the  understanding  that 
•she  was  to  deed  it  to  her  husband,  the  applicant,  when  she  should 
have  paid  off  the  encumbrance,  and  he  had  accordingly  gone 
into  possession,  made  improvements,  and  made  large  payments 
on  the  encumbrance,  in  reliance  upon  this  arrangement,  and  all 
parties  were  proceeding  in  good  faith  under  the  same,  it  was  held 
that  this  was  sufficient  to  make  out  such  an  equitable  title  in  the 
Applicant  as  would  answer  the  representation  that 'he  was  owner 
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of  the  property.  The  court  said:  "He  was  owner  of  the  barn  by 
equitable  title,  and  the  risk  of  its  destruction  was  his  risk.  No- 
body was  under  obligation  to  rebuild  for  him,  and  he  could  pro- 
tect himself  only  by  insurance." 

In  Imperial  etc.  Ins.  Co.  v.  Dunham,  117  Pa.  St.  460,  2  Am.  St. 
Rep.  686,  plaintiff  insured  certain  buildings  on  land  which  he 
had  contracted  to  purchase,  but  on  which  he  had  made  no  pay- 
ment, but  upon  which  he  had  erected  a  sawmill  and  made  other 
improvements.    The  purchase  price  was  five  thousand  one  hun- 
dred and  twenty-nine  dollars  and  fifty  cents,  payable  in  three 
equal  annual  installments,  the  first  falling  due  December  1,  1880. 
•The  policy  was  issued  February  8,  1883.    It  was  conditioned  to 
be  void  if  assured^s  interest  was  other  than  the  entire,  uncondi- 
tional, and  sole  ownership,  or  if  the  insured  property  be  a  build- 
ing on  land  not  owned  by  him  in  fee  simple.    (The  precise  con- 
dition as  in  the  present  case.)    Held,  that  the  interest  of  insured 
answered  the  condition.    The  court  discuss  the  case  elaborately, 
in  view  of  the  authorities.    They  say:  "This  provision  of  the  pol- 
icy does  not  necessarily  distinguish  between  the  legal  and  the 
equitable  estate.    If  the  title  is  conditional  or  contingent,  if  it 
is  for  years  only,  or  for  life,  or  in  common,  it  is  not  the  entire 
unconditional  and  sole  ownership;  but  whether  the  title  be  legal 
or  equitable,  the  interest  of  the  assured  is  the  same,  so  far  as  it 
affects  the  contract  of  insurance.    The  purpose  of  the  provision 
is  to  prevent  a  party  who  had  an  undivided  or  contingent,  but 
insurable,  interest  ^^^  in  property,  from  appropriating  to  his  own 
use  the  proceeds  of  a  policy,  taken  upon  the  valuation  of  the  en- 
tire and  unconditional  title,  as  if  he  were  the  sole  owner,  and  to 
remove  him  from  the  temptation  to  perpetrate  fraud  and  crime; 
for  without  this  a  person  might  thus  be  enabled  to  exceed  the 
measure  of  an  actual  indemnity.     But,   where   the   entire  loss, 
if  the  property  is  destroyed  by  fire,  must  fall  upon  the  party  in- 
sured, the  reason  and  purpose  of  this  provision  does  not  seem  to 
exist;  and  in  the  absence  of  any  particular  inquiry  as  to  the 
specific  nature  of  the  title,  or  of  any  express  stipulation  in  the 
policy  that  the  assured  held  the  legal  or  equitable  title — either 
being  available  to  secure  an  entire,  unconditional,  and  sole  own- 
ership— the  provision  referred  to  can,  we  think,  have  no  force  to 
defeat  the  plaintiff's  recovery  in  this  case.     Where  articles  of 
agreement  are  entered  into  for  the  sale  of  land,  the  purchaser  is 
considered  the  owner.    It  does  not  seem  to  be  necessary,  to  pro- 
duce this  effect,  that  any  patt  of  the  purchase  money  should  be 
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paid;  it  results  from  the  contract.  When  a  part  of  the  purchase 
money  is  paid,  the  interest  of  the  purchaser  in  the  land  is  not  cir- 
cumscribed by  the  extent  of  the  money  paid,  but  embraces  the 
entire  value  of  the  land  over  and  above  the  purchase  money  due. 
He  is  treated  as  the  owner  of  the  whole  estate,  encumbered  only 
by  the  purchase  money.  If  the  land  increase  in  value,  it  is  his 
gain;  if  it  decreases,  if  improvements  are  destroyed  by  fire  or  oth- 
erwise, it  is  his  loss.''  The  court  then  proceeds  to  support  its  con- 
clusions by  the  practically  unbroken  line  of  authorities,  directly 
in  point.  To  the  same  effect  is  Elliott  v.  Ashland  etc.  Ins.  Co., 
IIV  Pa.  St.  o48;  2  Am.  St.  Eep.  703. 

It  seems  unnecessary  to  extend  this  opinion  by  further  quota- 
tions. We  have  examined  critically  all  of  the  following  cases, 
and  find  them  expressly  applicable,  and  squarely  supporting  the 
principles  of  the  cases  above  referred  to:  Ramsey  v.  Phoenix  Ins. 
Co.,  2  Fed.  Rep.  429;  Lewis  v.  New  England  etc.  Ins.  Co.,  29  Fed. 
Eep.  496;  Ellis  v.  Insurance  Co.  of  North  America,  32  Fed.  Rep. 
646;  Pelton  v.  Westchester  etc.  Ins.  Co.,  77  N.  Y.  605;  Millville 
etc.  Ins.  Co.  v.  Wilgus,  88  Pa.  St.  107;  Chandek  v.  Commerce 
etc.  Ins.  Co.,  88  Pa.  St.  223;  Bonham  v.  Iowa  Central  Ins.  Co.,  25 
Iowa,  328. 

We  have  not  included  in  our  citations  any  of  the  vast  *^* 
array  of  cases  holding  that  the  creation,  by  the  legal  holder,  of 
a  mortgage  or  other  encumbrance  upon  the  premises  is  not  vio- 
lative of  the  condition  in  question.  Many  of  them  are  collected 
in  the  printed  brief  of  appellant's  counsel:  See,  also,  7  Am.  & 
Eng.  Ency.  of  Law,  1022,  note.  Our  extended  research  has  not 
discovered  a  case  to  the  contrary.  Indeed,  the  cases  proceed  vir- 
tually upon  the  same  principles  which  underlie  the  rulings,  above 
set  forth,  in  the  cases  of  executory  contracts  of  sale  and  purchase. 
We  will  quote  just  one,  which  furnishes  the  key  to  the  rulings  in 
them  all:  Dolliver  v.  St.  Joseph  etc.  Ins,  Co.,  128  Mass.  315;  35 
Am.  Rep.  378.  The  court  say:  "It  has  long  been  settled  in  this 
commonwealth  that  as  to  all  the  world,  except  the  mortgagee,  a 
mortgagor  is  the  owner  of  the  mortgaged  lands,  at  least  till  the 
mortgagee  has  entered  for  possession  [citing  a  number  of  au- 
thorities]. 1.  This  being  the  law,  and  the  mortgagees  not  being 
in  possession  of  the  premises,  the  plaintiff's  assignor  might  well 
be  described  in  a  policy  of  insurance  as  the  owner  of  the  property 
insured;  and  inasmuch  as  his  estate  was  in  fee  simple,  not  an  es- 
tate for  life,  and  not  a  base,  qualified,  or  conditional  fee,  it 
might  well  be  described  as  the  entire  and  unconditional  owner- 
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ship;  and  as  he  had  no  joint  tenant  nor  tenant  in  common,  hi» 

estate  was  well  described  as  the  sole  ownership.  As  "between  him 
and  the  defendant  (the  insurance  company),  the  mortgages  and 
the  lease  were  mere  encumbrances  on  his  title,  not  affecting  its 
character  as  entire,  and  not  changing  it  from  an  absolute  to  a 
conditional  estate  or  ownership.  Even  as  between  him  and  the 
mortgagees,  the  mortgagees'  estate  was  the  conditional  one,  de- 
terminable by  satisfaction  of  the  condition  set  out  in  the  mort- 
gage deed.  There  was  no  joint  tenancy  nor  tenancy  in  common 
of  the  mortgagor  and  mortgagees.  All  the  characteristics  of  such 
tenancies  are  lacking  in  their  relation  to  the  property.  The  lease- 
for  years  created  only  a  chattel  interest  in  the  premises,  not  af- 
fecting the  ownership  of  the  fee.  It  was  merely  an  encumbrance. 
It  has  been  held  by  the  supreme  court  of  the  United  States,  in  a 
recent  case,  that  an  outstanding  lease  did  not  invalidate  a  policy 
in  which  the  ownership  of  the  assured  was  described  as  entire, 
unconditional,  and  sole":  Citing  Insurance  Co.  v.  Haven,  95  U.  S» 
242.  That  the  existence  of  a  private  ^^^  easement  on  the  land 
does  not  violate  the  condition,  see  Commercial  Fire  Ins.  Co.  v. 
Allen,  80  Ala.  571. 

The  cases  of  Smith  v.  Bowditch  etc.  Ins.  Co.,  6  Cush.  448; 
Bowditch  etc.  Ins.  Co.  v.  Winslow,  3  Gray,  415;  Brown  v.  "Will- 
iams, 28  Me.  252;  Merrill  v.  Farmers'  etc.  Ins.  Co.,  48  Me.  285; 
Agricultural  Ins.  Co.  v.  Montague,  38  Mich.  548;  31  Am.  Eep. 
326,  and  Mers  v.  Franklin  Ins.  Co.,  68  Mo.  127,  will  be  found, 
upon  examination,  not  to  be  in  conflict  with  the  above  cases. 
Besides  what  is  said  in  Liberty  Ins.  Co.  v.  Boulden,  96  Ala.  508, 
the  only  case  we  have  found  which  appears  to  be  opposed  to  the 
line  of  cases  touching  the  interest  of  vendees  in  executory  con- 
tracts, is  that  of  Hinman  v.  Hartford  etc.  Ins.  Co.,  36  Wis.  159; 
but  the  court  cites  none  of  the  controlling  authorities  to  which 
we  have  referred,  a  number  of  which  are  cited  approvingly  by 
the  later  Wisconsin  case  of  Johannes  v.  Standard  Fire  Office,  70 
Wis.  196;  5  Am.  St.  Eep.  159. 

The  expressions  of  the  court  in  Liberty  Ins.  Co.  v.  Boulden,  95 
Ala.  508,  in  so  far  as  they  conflict  with  the  conclusion  reached  in 
this  opinion,  are  hereby  modified. 

We  cannot  attempt  to  bring  order  out  of  the  confusion  with 
which  the  record  attempts  to  present  the  rulings  of  the  court  on 
demurrers  to  the  special  pleas,  on  the  subject  of  occupancy.  If 
it  is  desired  to  have  those  questions  passed  upon,  they  must  be 
brought  back  here  on  a  better  record. 
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The  court  erred  in  giving  the  general  charge  for  the  defend- 
ant. 

Reversed  and  remanded. 


INSURANCE— UNCONDITIONAL  AND  SOLE  OWNERSHIP- 
AGREEMENT  FOR  PURCHASE  OF  PROPERTY.— The  insured  has 
an  "entire,  unconditional,  and  sole  ownership"  within  the  conditions 
In  a  policy,  although  the  possession  of  the  realty  on  which  the  in- 
sured property  stands  is  held  by  him  under  an  agreement  for  its 
purchase,  and  a  part  of  the  purchase  price  is  unpaid  when  the  pol- 
icy is  issued:  Johannes  v.  Standard  Fire  Office,  70  Wis.  196;  5  Am. 
St.  Rep.  159.  The  condition  in  a  policy  of  insurance  that  it  shall  be 
void  in  case  the  Interest  of  the  insured  be  other  than  "unconditional 
and  sole  ownership"  refers  only  to  the  quality  of  the  estate  or  inter- 
est, and  is  not  avoided  by  any  sort  of  an  encumbrance:  Phenix  Ins. 
Co.  V.  Bowdre,  67  Miss.  620;  19  Am.  St.  Rep.  326;  Caplis  v.  American 
etc.  Ins.  Co.,  60  Minn.  376;  51  Am.  St.  Rep.  535;  Morotock  Ins.  Go. 
v.  Bodefer,  92  Ya.  747;  53  Am.  St  Rep.  816. 
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EVIDENCE— JUDICIAL  NOTICE.— Courts  take  judicial  no- 
tice that  a  contract  entered  into  between  a  city  and  a  water  com- 
pany for  a  supply  of  water  for  public  purposes  becomes  in  a  sens© 
perpetual. 

INJUNCTION  AGAINST  WATER  COMPANIES— ENFORCE- 
MENT  OF  PUBLIC  DUTY— SHUTTING  OFF  WATER  SUP- 
PLY.—After  a  water  company  has  entered  into  a  contract  with 
a  city  to  furnish  It  with  a  supply  of  water  for  public  purposes,  it 
may  be  enjoined  from  summarily  shutting  off  such  water  to  enforce 
a  disputed  demand  for  water  already  furnished.  Such  proceeding 
by  Injunction  Is  not  strictly  one  for  the  specific  performance  of  the 
contract,  but  rather  a  proceeding  to  enforce  the  performance  of  a 
public  duty. 

Overall,  Bestor  &  Gray,  for  the  appellant. 

P.  J.  Hamilton,  for  the  appellee. 

2«2  BRICKELL,  C.  J.  The  city  of  Mobile  and  the  Bienville 
Water  Supply  Company,  under  authority  conferred  by  their  re- 
spective charters,  entered  into  a  contract  by  which  the  latter 
undertook  to  supply  water  to  the  inhabitants  of  the  city  for  pri- 
vate purposes  at  fixed  rates  and  to  supply  to  the  city  itself  water 
for  public  purposes,  including  service  at  fires.  The  charter  of  the 
company,  by  its  sixteenth  section,  provides  for  the  erection  of 
hydrants  upon  request  of  residents  of  certain  localities,  to  be  paid 
for  by  taxation,  and  that  other  hydrants  erected  under  other  con- 
ditions shall,  with  certain  other  apparatus  connected  with  the  fire 
flervice,  be  paid  for  by  the  city.    It  is  further  provided  that  the 
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water  for  this  service  shall  be  furnished  "free,"  except  as  paid 
for  from  the  sources  mentioned.  Under  these  conditions,  it  ia 
evident  that  the  water  is  actually  paid  for  by  the  inhabitants  of 
the  city. 

By  the  second  section  of  the  contract  it  was  provided  as  fol- 
lows: "Said  Bienville  Water  Supply  Company  further  agrees  to 
erect  or  cause  to  be  erected  in  some  suitable  place,  to  be  agreed 
upon  by  the  general  council  of  said  city,  a  gauge  which  shall  in- 
dicate an  average  pressure  of  eighty  (80)  pounds  at  the  hydrant 
for  every  twenty-four  hours;  failure  to  maintain  such  pressure 
shall  abate  the  price  proportionately  for  the  time  such  failure 
continues  after  the  expiration  of  such  twenty-four  hours.  In  ad- 
dition, said  water  supply  company  **^  agrees  and  guarantees  to 
furnish  for  fire  service  during  the  existence  of  any  fire  or  con- 
flagration at  any  time  within  the  city  within  reach  of  the  hy- 
drants, through  three  hundred  feet  of  two  and  one-half  inch 
double  leads  of  hose  with  one  inch  nozzle,  six  vertical  streams  of 
eighty  feet  each;  through  same  hose  with  one  and  one-quarter 
inch  nozzle,  six  vertical  streams  sixty  feet  each.  For  failure  to 
render  this  service  at  any  time  during  such  fires  or  conflagra- 
tion, said  water  supply  company  hereby  agrees  to  forfeit  to  the 
said  city  the  sum  of  one  thousand  dollars,  and  that  thereupon 
this  contract  shall  immediately  cease  and  terminate;  provided, 
however,  that  such  company  shall  not  be  subject  to  such  forfei- 
ture or  termination  of  this  contract,  if,  by  any  reason  of  any  ille- 
gal, unlawful,  or  improper  interference  by  parties  other  than  said 
company  with  the  pipes,  mains,  hydrants,  or  machinery  of  said 
water  supply  company,  it  shall  be  unable  to  render  the  service," 
etc. 

The  bill  is  brought  by  the  city  of  Mobile.  It  alleges  that  an 
extensive  conflagration  occurred  in  that  city  on  the  night  of 
^March  16,  1894;  that  hose  was  attached  to  hydrants  near  by,  but 
that  with  only  three  streams  playing  through  hose  not  over  three 
hundred  feet  long,  and  through  nozzles  not  exceeding  one  and 
one-quarter  inches,  the  vertical  streams  furnished  failed  to  reach 
sixty  feet  each.  That  a  proper  supply  was  not  furnished  until 
after  the  company's  superintendent  had  ridden  eleven  miles  out 
to  the  pumphouse  and  increased  the  pressure,  and  that  the 
greater  part  of  the  damage  had  occurred  before  this  was  done. 

It  is  alleged  that  the  general  council  subsequently  declared 
by  resolution  that  the  water  company  had,  by  reason  of  the  al- 
leged breach  of  contract,  forfeited  to  the  city  the  sum  of  one 
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thousand  dollars.  Pursuant  to  this  action,  the  city  deducted 
that  sum  from  the  monthly  installment  next  due.  The  water 
€upply  company  thereupon  directed  its  attorney  to  demand  pay- 
ment of  the  sum  declared  forfeited,  and  gave  notice  to  the  city 
that,  in  default  of  payment,  it  would  shut  oS.  water  used  for  pub- 
lic purposes.  The  bill  is  filed  to  enjoin  this  threatened  action, 
and  the  case  is  before  us  on  appeal  from  the  decree  of  the  chan- 
•cellor  overruling  the  demurrers  of  the  defendant. 

Treating  the  case  as  controlled  by  the  principles  applicable  *^ 
to  ordinary  bills  for  specific  performance,  it  is  insisted  by  the 
■demurrers,  first,  that  the  contract,  providing,  as  it  does,  for  the 
performance  of  continuous  duties  extending  over  a  series  of 
years — duties  involving  personal  labor  and  skill — is  not  one 
which  a  court  of  equity  will  superintend  or  specifically  enforce. 
And  next,  that  aside  from  this  feature  of  the  case,  the  city  itself  is 
not  in  a  position  to  ask  specific  performance,  by  reason  of  its 
•own  repudiation  of  the  contract. 

1.  If  the  bill  be  of  the  character  asserted  in  the  first  con- 
tention, it  would  be  wanting  in  equity  and  should  be  dismissed. 
In  Electric  Lighting  Co.  v.  Mobile  etc.  Ey.  Co.,  109  Ala.  190, 
55  Am.  St.  Rep.  927,  we  held,  and  we  now  repeat,  that  the  "gen- 
eral doctrine  is,  that  a  court  of  equity  wUl  decree  specific  per- 
formance only  when  it  can  dispose  of  the  matter  in  controversy 
by  a  decree  capable  of  present  performance.  It  will  not  decree  a 
party  to  perform  continuous  duty  extending  over  a  series  of 
years,  but  will  leave  the  aggrieved  party  to  his  remedies  at  law." 
But  we  do  not  understand  it  to  be  the  purpose  or  prayer  of  the 
present  bill,  that  the  court  should  assume  to  specifically  enforce, 
during  the  continuance  of  the  contract,  the  mutual  duties  resting 
upon  the  parties  by  reason  of  their  contractual  relations.  It  al- 
leges, it  is  true,  the  existence  of  the  contract,  and  its  breach  by 
the  defendant;  but  it  is  fairly  deducible  from  the  pleading  that 
these  averments  are  by  way  of  inducement  only,  a  statement 
of  successive  occurrences  leading  up  to  the  final  act — the  threat- 
ened shutting  off  by  the  defendant  of  all  water  for  public  pur- 
poses. 

The  abstracts  furnished  are  not  full  or  precise  in  the  statement 
of  the  case.  They  were  doubtless  prepared  on  the  assumption 
that  they  would  be  amplified  by  reference  to  the  transcript. 
This,  under  our  construction  of  our  rule,  we  are  not  at  liberty  to 
do:  O'Neal  v.  Simonton,  109  Ala.  369. 

If  the  bill  is  broader  in  its  prayer  for  reli^  than  we  have 
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construed  it  to  be,  it  seeks  more  extended  relief  than  can  be  de- 
creed. But  regarding  it  as  filed  solely  for  the  purpose  of  pre- 
venting such  injury  to  the  public  as  might  arise  if  the  water 
company  should  shut  off  the  water,  it  is  not  open  to  the  objection 
urged.  The  duty  of  furnishing  water  for  the  extinguishment  of 
fires  is  one  which  might  well  attach  to  the  municipality  without - 
^**^  being  specially  imposed:  1  Dillon  on  Municipal  Corporations, 
3d  ed.,  143,  146.  But  here  it  is  expressly  enjoined  by  charter: 
Acts  1886-87,  p.  323.  The  defendant  contracted  with  the  city 
not  only  with  full  knowledge  of  this  duty  to  the  public,  but  by 
its  own  charter,  in  consideration  of  valuable  public  franchises,  it 
consented  to  be  "charged  with  the  duty  of  introducing  (into  the 
city)  such  supply  of  pure  water  as  the  domestic,  sanitary,  and 
municipal  wants  thereof  may  require."  We  have  shown,  with 
respect  to  the  water  to  be  furnished  for  fire  service  and  sanitary 
purposes,  that  while,  nominally,  no  charge  was  to  be  made,  the 
company  was  indirectly  compensated  for  it;  and  it  may  be  that, 
when  its  obligations  are  measured  by  strictly  contractual  rela- 
tions, it  should  not  be  required  to  further  proceed  in  the  execu- 
tion of  its  contract,  if  the  other  party  had  wrongfully  abandoned 
it  by  withholding  the  agreed  compensation. 

But  the  company  also  owes  a  duty  to  the  public.  Neither  it 
nor  the  city  would  be  permitted,  summarily  and  without  mak- 
ing some  other  provision  for  the  safety  of  the  public,  to  shut  off 
the  water.  We  judicially  know  that  contracts  of  this  character, 
once  entered  upon,  become,  in  a  sense,  perpetual.  They  may  con- 
tain provisions  for  forfeiture  or  for  expiration  by  limitation;  but, 
from  their  very  character,  there  is  expectation,  if  not  assurance, 
that  so  inseparable  and  necessary  an  adjunct  of  municipal  exist- 
ence will  be  carried  forward  by  some  one,  if  not  by  the  original 
projectors.  Changes  may  and  do  take  place;  but,  where  such 
agencies  have  thus  become  incorporated  into  the  municipality 
itself,  it  would  be  the  duty  of  the  court  to  see  that  these  changes 
are  not  so  violent  or  summary  as  to  endanger  public  or  private 
property. 

While  the  state  has  no  recognized  interest  in  the  property  of  its 
citizens,  its  right  to  appeal  to  the  courts  for  the  protection  of  the 
public  interest  is  well  settled:  Attorney  General  v.  Jamaica  Pond 
Aqueduct  Corp.,  133  Mass.  361;  Coosaw  Min.  Co.  v.  South  Caro- 
lina, 144  U.  S.  550,  556;  Sparhawk  v.  Union  etc.  Ey.  Co.,  54  Pa. 
St.  401;  People  v.  Powers,  83  Hun,  450;  United  States  y.  Amer- 
ican Bell  Tel.  Co.,  128  U.  S.  315. 
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The  prevention  and  abatement  of  nuisances  affecting  the 
health  or  comfort  of  the  public  at  the  instance  of  municipalities 
is  also  a  recognized  branch  of  equitable  jurisdiction:  *®®  1  Dil- 
lon on  Municipal  Corporations,  3d  ed.,  379;  Story's  Equity  Juris- 
prudence, sees.  921,  923,  934;  Pomeroy's  Equity  Jurisprudence, 
sec.  1349;  High  on  Injunctions,  sees.  745,  1554. 

The  duty  of  the  state  extends,  in  respect  to  corporations,  to  a 
resumption  by  forfeiture  of  grants  of  power  which  have  been 
abused  to  the  detriment  of  the  public.  Can  it  be  that  the  state 
may  not  prevent  by  injunction  a  wrong  which,  if  perpetrated, 
would  warrant  a  forfeiture?  And,  if  such  a  duty  rests  upon  the 
state,  why,  on  like  principle,  should  it  not  also  devolve  upon  the 
municipality  charged  with  the  protection  of  the  lives  and  prop- 
erty of  its  inhabitants?  In  cases  like  the  present,  some  way  can 
doubtless  always  be  found  to  protect  the  rights  of  the  public 
without  invading  or  infringing  the  contractual  rights  of  the  par- 
ties. But  if  cases  should  arise  where  all  these  rights  in  their  full- 
ness could  not  be  protected,  the  rights  of  the  public,  in  view  of 
which  the  contract  was  made  and  in  consideration  of  which  val- 
uable franchises  have  been  accorded,  should  not  be  defeated  be- 
cause of  incidental  embarrassment  to  some  extent  of  the  rights  of 
parties  to  the  contract.  In  such  cases,  the  proceeding  is  not 
strictly  one  for  specific  performance  of  the  contract,  but  is  one 
rather  by  the  negative  means  of  injunction  of  enforcing  the  per- 
formance of  a  public  duty :  Iron  Age  Pub.  Co.  v.  Western  Union 
Tel.  Co.,  83  Ala.  498,  508;  3  Am.  St.  Rep.  758. 

If  the  city  may  not  adopt  this  remedy,  it  is  without  any  rem- 
edy. If,  pursuant  to  the  notice  given,  the  company  should  shut 
off  its  water  supply,  and  damage  should  result,  no  matter  how 
extended,  it  is  settled,  that  neither  the  city  nor  the  owners  of 
private  property  injured  by  the  breach  of  public  duty,  could 
maintain  an  action  against  the  company:  Moundsville  v.  Ohio 
River  R.  R.  Co.,  37  W.  Va.  92.  On  the  other  hand,  if  the  city 
has  wrongfully  declared  the  forfeiture,  the  courts  are  open  to  the 
company  to  have  that  fact  judicially  determined  and  secure  the 
full  measure  of  its  rights.  It  cannot  be  permitted,  however,  to 
enforce  its  construction  of  the  contract  by  way  of  reprisal  fraught 
with  such  dangerous  consequences  to  the  public. 

What  we  have  said  renders  it  unnecessary,  if  not  improper, 
to  determine  other  questions  })resented  by  the  demurrers.  We  re- 
mark in  conclusion  that,  under  the  allegations  of  the  bill,  the 
final  decree  should  go  no  ^"^  further  than  to  enjoin  the  threat- 
ened action  of  the  defendant. 

Affirmed. 
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EVIDENCE—JUDICIAL  NOTICE.— The  general  subject  of  Judi- 
cial notice  Is  discussed  in  the  note  to  Lanfear  v.  Mestler,  18  La.  Ann.. 
497;  89  Am.  Dec.  Go8;  Temple  v.  State,  15  Tex.  App.  304;  49  Am.  Rep- 
200;  City  Council  v.  O'Donnell,  29  S.  C.  355;  13  Am.  St.  Rep.  728. 

INJUNCTION  — BREACH  OF  CONTRACT  —  SPECIFIC  PER- 
FORMANCE.—A  prayer  in  a  bill  of  equity  for  an  injunction,  to  be 
continued  during  the  terms  of  a  contract,  restraining  the  defendants- 
from  threatened  breaches  of  the  contract,  is  the  equivalent  of  au 
prayer  for  specific  performance:  Electric  Lighting  Co.  v.  Mobile  etc. 
Ry.  Co.,  109  Ala.  190;  55  Am.  St.  Rep.  927,  and  note  to  Dills  v.  Doeb- 
ler,  36  Am.  St.  Rep.  345.  An  injunction  to  restrain  the  breach  of  a 
contract  will  not  be  granted,  unless  the  injury  to  be  apprehended  i» 
not  susceptible  of  adequate  damages  at  law:  Dills  T.  Doebler,  62- 
Conn.  366;  36  Am.  St.  Rep.  345. 
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BAILMENTS  FOR  HIRE— DEGREE  OF  GARB  REQUIRED. 
A  bailee  for  hire  must  exercise  that  degree  of  care  in  respect  to  the 
property  bailed  which  a  man  of  average  prudence  and  diligence  would 
bestow  upon  his  own  like  property  under  lilce  conditions,  and  which' 
is  denominated  ordinary  care,  and  he  is  also  liable  for  ordinary  neg- 
ligence. 

BAILMENTS  FOR  HIRE— BURDEN  AND  SHIFTING  OP 
PROOF.— In  an  action  by  a  bailor  against  a  bailee  for  hire  to  recover 
for  the  destruction  of,  or  injury  to,  the  property  through  the  negli- 
gence of  the  latter,  the  burden  of  proof  is  first  upon  the  bailor  to 
show  the  bailment,  the  condition  in  which  the  bailee  took  the  prop- 
erty, and  that  he  returned  it  in  a  damaged  condition,  or  did  not  re- 
turn it  at  all;  and,  if  the  property  was  in  good  condition  for  the  uses 
of  the  bailment  when  delivered,  and  was  returned  in  a  damaged  con- 
dition or  not  at  all,  the  burden  of  proof  shifts  to  the  bailee  to  show 
a  cause  producing  the  injury  which,  prima  facie,  did  not  arise  or  re- 
sult from,  or  operate  on  account  of  a  want  of  ordinary  care  on  his- 
part.  This  being  shown,  the  burden  of  proof  shifts  back  to  the  bailor 
to  alErmatively  show  some  negligence  on  the  part  of  the  bailee  pro- 
ducing the  injury  complained  of. 

AGENCY.— NOTICE  OR  KNOWLEDGE  coming  to  an  employ^ 
in  the  line  of  his  service  is  notice  to  the  principal. 

BAILMENTS  —  KNOWLEDGE  OF  DEFECTS  —  NEGLI- 
GENCE.— A  bailee  for  hire  who  acquires  knowledge  of  a  dangerous 
defect  in  the  thing  bailed  arising  after  the  bailment  has  no  right  to 
further  rely  upon  the  bailor's  statement  that  the  thing  bailed  wa.s  all 
right  and  in  good  condition  at  the  time  of  the  bailment.  The  bailee, 
upon  acquiring  such  knowledge,  must  discontinue  the  use  of  the 
thing  bailed,  and  repair  it  himself,  or  inform  the  bailor  of  the  defect 
and  thus  put  the  responsibility  on  him.  Not  doing  this,  and  contin- 
uing the  use  of  the  thing  bailed  in  its  dangerous  condition,  he  is 
guilty  of  negligence,  although  the  condition  of  the  thing  bailed  In 
other  respects  may  have  been  bad  at  the  time  the  bailment  was 
made. 

BAILMENT— SECRET   INSTRUCTIONS    TO    AGENT— EVI- 
DENCE.— In  an  action  against  a  bailee  for  hire  to  recover  damages 
to  the  thing  hired,  evidence  of  secret  instructions  given  by  the  bailee 
AM.  Sr.  Rkp.,  Vol.  LVII.— « 
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to  his  agent  who  made  the  contract  of  bailment,  is  not  admissible,  un- 
less the  bailor  had  notice  of  such  instructions. 

BAILMENTS— EVIDENCE.— In  an  action  against  a  bailee  for 
hire  to  recover  damages  for  injury  to  a  barge  hired,  the  fact  that 
evidence  that  such  barge  was  defective  in  construction  in  not  being 
strengthened  by  "rift  bolts"  is  admitted,  does  not  admit  evidence 
that  greater  care  should  be  exercised  in  loading  such  a  barge,  as  this 
is  a  matter  of  infei-ence  for  the  jury  from  the  absence  of  such  bolts 
-and  the  testimony  as  to  their  utility. 

E.  W.  Godbey,  for  the  appellant. 

D.  W,  Speake  and  S.  T.  Wert,  for  the  appellee. 

^'^^  McCLELLAN,  J.  The  bailment  involved  in  this  case  was 
'for  hire  and  use,  the  letter  receiving  compensation  for  the  use 
of  his  chattel  by  the  hirer.  Being  thus  for  the  mutual  benefit  of 
both  parties,  the  law  imposed  upon  the  bailee  the  duty  of  exercis- 
ing that  degree  of  care  in  respect  of  the  property  which  a  man 
of  average  prudence  and  diligence  would  bestow  upon  his  own 
like  property  under  like  conditions,  and  which  the  law  denom- 
inates ordinary  care:  Schouler  on  Bailments,  sees.  134,  et  seq; 
2  Am.  &  Eng.  Ency  of  Law,  54,  et  seq;  Woodruff  v.  Painter,  30 
Am.  St.  Eep.  786;  Seals  v.  Edmondson,  71  Ala.  509;  Prince  v. 
Alabama  State  Fair,  106  Ala.  340. 

The  care  thus  required  of  such  bailee — what  is  meant  by  the 
phrase  "ordinary  care"  in  this  connection — is  aptly  illustrated  by 
Mr.  Schouler,  as  follows:  "Let  us  take,  for  example,  a  case  by  far 
the  most  familiar  under  this  head  to  English  and  American 
courts,  namely,  that  of  a  horse  hired  for  use.  Now,  unless  the 
bailee  took  the  animal  for  too  short  a  time,  or  under  a  special 
arrangement  whereby  the  bailor  was  to  look  after  his  own  prop- 
erty, he  ought  to  provide  the  creature  regularly  with  proper  food 
and  drink,  afford  due  shelter  and  repose,  and,  in  general,  to  take 
reasonable  heed  that  the  animal,  while  resting,  is  so  fastened  up 
that  it  may  not  readily  run  away  or  be  stolen.  While  putting 
the  horse  to  active  ^''^  use,  he  should  not  harness  carelessly, 
overload,  overdrive,  be  heedless  of  what  he  perceives  to  be  the 
creature's  frailties,  nor  fail  to  supply,  prudently,  wants  essential 
to  its  health  and  good  condition.  If  disease  or  bruise  be  discov- 
ered during  the  bailee's  term,  he  should  be  discreet  in  its  treat- 
ment, and  in  extremity  call  in  some  farrier  or  expert;  or  else, 
informing  his  bailor  promptly,  throw  the  responsibility,  as  he 
may  generally  do  upon  the  owner.  During  his  whole  term  of  use 
the  bailee  ought  to  act  honorably,  humanely,  and  with  such  rea- 
sonable regard  for  preserving  the  animal's  value  unimpaired  as 
from  prudent  men  might  be  expected":  Schouler  on  Bailments, 
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sec.  137.  As  the  particular  point'  involved  appears  to  have  a  close 
application  to  one  phase  of  the  case  at  bar,  we  quote  further,  in 
illustration  of  the  care  required  of  bailees  of  this  sort,  from  the 
supreme  court  of  Georgia:  "The  hirer  of  a  horse  is  bound  to  take 
the  same  care  of  it  that  a  prudent  man  would  of  his  own  prop- 
erty; and  is  responsible  for  all  injuries  that  result  from  his  neg- 
lect. If  the  horse  becomes  sick,  or  exhausted,  it  is  his  duty  to  ab- 
stain from  using  it,  and  if  he  pursues  his  journey,  he  is  liable  for 
all  the  injury  occasioned  thereby:  Story  on  Bailments,  sec.  405. 
In  this  case,  the  horse  hired  by  the  defendant  was  discovered  to 
be  sick,  and  the  attention  of  the  hirer  called  to  that  fact,  while 
he  had  as  yet  accomplished  but  a  small  portion  of  his  journey. 
He  then  ought  to  have  abstained  from  the  further  use  of  the 
horse  in  that» condition.  As  he  did  not,  but  continued  the  jour- 
ney, and  the  horse  died  at  the  end  of  it,  the  defendant  is  liable": 
Thompson  v.  Harlow,  31  Ga.  348. 

In  an  action  by  a  bailor  against  a  bailee  for  the  destruction  of, 
or  injuries  to,  the  chattel  while  held  under  the  bailment,  through 
the  negligence  of  the  latter,  the  burden  of  proof  shifts  from  one 
side  to  the  other  and  rests  with  plaintiff  or  the  defendant  upon 
the  development  of  the  circumstances  in  the  evidence.  It  is,  of 
course,  on  the  plaintiff  to  show  the  bailment,  that  the  defendant 
took  the  property  under  it  and  returned  it 'in  a  damaged  condi- 
tion, or  did  not  return  it  at  all.  It  is  also,  it  seems,  with  him  to 
show  the  condition  of  the  chattel  when  it  was  delivered  to  the 
defendant.  If  the  property  was  in  good  condition  for  the  uses 
of  the  bailment,  and  it  is  not  returned  or  returned  in  an  injured 
2"*  state,  or,  if  though  there  be  an  infirmity  or  defect  in  the 
chattel,  but  the  injury  sustained  by  it  is  not  of  a  character  at- 
tributable to  such  defect — as,  for  instance,  where  a  leaky  boat  is 
let  and  is  injured  by  an  explosion  of  gunpowder — the  burden  is 
on  the  bailee,  since,  in  either  of  the  cases  put,  the  injury  would 
not  have  happened  in  the  ordinary  course  of  things  had  he  been 
duly  prudent  and  diligent,  not  indeed  to  acquit  himself  of  all 
negligence,  but  to  show  a  cause  producing  the  injury  which 
prima  facie  did  not  arise  or  result  from  or  operate  on  account  of 
a  want  of  ordinary  care  on  his  part.  This  being  done,  the  bur- 
den shifts  back  to  the  plaintiff  to  affirmatively  show  some  causal 
negligence  on  the  part  of  the  defendant.  To  illustrate:  the  hirer 
of  a  boat  loses  it  in  a  storm  of  sufficient  severity  to  have  prob- 
ably caused  the  loss  without  fault  on  his  part.  He  acquits  himself 
of  negligence  prima  facie  by  showing  these  facts,  and  throws  the 


^6  liiGMAN  V.  CamodIT.  [Alabama, 

onus  on  the  letter  to  prove  that  notwithstanding  the  storm  the 
boat  would  not  have  been  lost  but  for  defendant's  negligence  in 
going  out  in  the  storm,  or,  being  out,  his  want  of  care  and  dil- 
igence in  handling  the  boat.  And  in  such  case  it  is  with  the 
plaintiff  to  reasonably  satisfy  the  jury  by  a  preponderance  of 
evidence  that  not  the  storm  alone,  but  the  failure  of  the  defend- 
ant to  act  with  prudence,  and  diligence  in  view  of  the  storm 
caused  the  loss:  Schouler  on  Bailments,  sec.  23;  Collins  v.  Ben- 
nett, 46  N.  y.  490;  Boies  v.  Hartford  etc.  E.  R.  Co.,  9  Am.  Eep. 
347;  Woodruff  v.  Painter,  30  Am.  St.  Eep.  786;  Seals  v.  Edmond- 
son,  71  Ala.  609;  Prince  v.  Alabama  State  Fair,  106  Ala.  340. 

The  bailment  here  was  of  a  barge  belonging  to  plaintiff  for  use 
by  the  defendant  in  transporting  logs  on  the  Tennessee  river. 
It  seems  that  the  hiring  was  for  one  trip  only,  and  that  the  injmy 
complained  of  was  sustained  during  a  second  trip.  The  letter, 
however,  accepted  compensation  for  the  use  of  the  vessel  on  this* 
second  trip,  so  that  the  case  stands  as  if  the  original  letting  had 
been  for  both  trips.  The  evidence  is  conflicting  as  to  the  condi- 
tion and  river-worthiness  of  the  barge  when  it  was  let  and  de- 
livered to  the  defendant,  and  the  jury  might  have  reached  either 
conclusion,  that  it  was,  or  that  it  was  not,  in  proper  condition. 
There  is  no  conflict  in  the  evidence  showing  serious  injuries  to 
the  barge,  and  that  they  were  sustained  during  the  second  *''* 
voyage.  They  were  of  a  character  which  ordinarily  would  not 
have  been  suffered  had  the  barge  been  in  good  condition  when  it 
was  let  to  defendant  and  had  the  defendant  and  his  employes 
been  prudent  and  diligent  in  the  use  of  it.  Assuming,  as  the 
jury  had  a  right  to  find,  that  the  condition  was  good,  the  prima 
facie  presumption  on  these  facts  was,  that  the  injuries  com- 
plained of  resulted  from  defendant's  negligence.  Charge  1,  given 
for  defendant,  is  bad  in  view  of  these  facts  and  this  principle.  Its 
effect  was  to  put  the  burden  on  plaintiff  to  show  negligence  on 
the  part  of  the  defendant  even  though  the  jury  should  have 
concluded  that  the  barge  was  in  proper  condition  when  delivered 
to  the  bailee. 

When  the  barge  was  being  unloaded,  after  the  first  trip,  a  dan- 
gerous leak  in  it  was  discovered  by  defendant's  employes  in  charge 
of  it.  This  discovery,  being  made  by  the  employes  in  the  line  of 
their  service,  stands  upon  the  same  footing  for  all  purposes  in 
the  case  as  if  it  had  been  made  by  the  defendant  himself — their 
knowledge  of  it  was  his  knowledge:  Pepper  v.  George,  51  Ala. 
190;  Birmingham  Trnst  etc.  Co.  v.  Louisiana  Nat.  Bank,  99  Ala. 
379;  Alabama  Nat.  Bank  v.  Halsey,  109  Ala.  196. 
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With  this  knowledge  of  a  defect  arising  after  the  letting,  de- 
fendant had  no  right  to  further  rely  upon  plaintiff's  statement 
made  at  the  time  of  the  letting  that  the  harge  "was  all  right," 
nor  to  indulge  a  presumption,  against  the  supervening  fact,  that 
it  was  all  right.  Charge  3  given  for  defendant  was,  therefore, 
erroneous. 

The  discovery  of  this  leak  and  defendant's  constructive  knowl- 
edge of  it  make  the  analogy  between  this  case  and  that  of  Thomp- 
son V.  Harlow,  31  Ga.  348,  where  the  bailee  continued  his  journey 
after  having  knowledge  that  the  horse  he  had  hired  and  was  rid- 
ing was  sick.  As  the  rider  should  have  abstained  from  continuing 
his  journey  on  this  horse,  and  been  "discreet  in  his  treatment" 
of  the  horse,  and  called  in  a  farrier  or  expert,  if  unable  to  prop- 
erly administer  to  the  animal's  ills  himself,  or  else,  should  have 
promptly  informed  his  bailor  of  the  horse's  sickness,  and  was 
guilty  of  negligence  in  not  so  doing,  so,  here,  the  defendant,  upon 
coming  to  a  knowledge  of  this  dangerous  leak  in  the  barge,  which 
had  been  sprung  after  it  came  into  his  possession,  should  have 
discontinued  its  use  and  repaired  the  boat  himself,  ^''^  or  have 
informed  the  plaintiff  of  the  fact  and  put  the  responsibility  on 
him;  and  doing  nothing  of  this,  and  continuing  to  use  the  boat 
in  its  dangerously  defective  condition,  he  was 'clearly  guilty  of 
negligence.  And  this  would  be  equally  true  though  the  jury 
should  find  that  the  condition  of  the  barge  in  other  respects  than 
this  leak  was  bad  at  the  time  it  came  to  defendant,  for  though  one 
hire  a  blind  horse,  he  should  desist  from  the  use  of  him  if  he 
should  have  an  attack  of  colic,  or  should  sprain  a  leg  in  conse- 
quence of  being  blind,  and  for  injuries  resulting  from  the  con- 
tinued use  of  the  horse  with  colic  or  with  a  crippled  leg  he  would 
be  responsible.  On  these  considerations  we  hold  that  charges  2, 
4,  5,  6,  7,  11,  and  12  should  have  been  given  for  the  plaintiff. 
Charges  2  and  4  given  for  defendant  are  bad,  and  should  have 
been  refused,  because  they  take  no  account  of  defendant's  negli- 
gence in  using  the  barge  at  all  after  discovering  its  dangerous 
condition  consequent  upon  the  springing  of  this  leak.  Charge 
2  of  defendant's  series,  moreover,  is  bad  for  taking  a  distinction 
between  the  effect  of  defendant's  knowledge  of  the  condition  of 
the  barge,  and  that  of  his  employes. 

There  was  evidence  of  improper  loading  of  the  barge  by  the 
defendant,  in  that  logs  were  piled  at  one  end  of  it  and  it  was 
left  in  this  condition  for  several  days  of  very  rainy  weather  and 
xmtil  it  sunk,  the  unequal  distribution  of  the  burden  having  the 
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effect  to  depress  that  end  of  the  boat,  the  weight  then  being  con- 
etantly  increased  by  leak  and  rain  water  flowing  into  the  de- 
pression. But  we  do  not  understand  that  any  further  loading 
was  done  after  the  submergence  of  that  end  of  the  boat  was  indi- 
cated, or  that  any  further  use  was  made  of  the  barge  by  defendant 
before  it  sunk.  We  cannot,  therefore,  say  that  charge  9  should 
have  been  given  for  plaintiff,  or  charge  3.  Of  course,  it  was  neg- 
ligence for  defendant  to  load  the  barge  in  this  way,  and  leave  it  to 
fill  \\ith  water  at  the  depressed  end  and  sink;  but  it  is  to  be 
assumed  that  the  jury  were  so  instructed  on  the  hypothesis  of 
their  belief  from  the  evidence  that  this  was  done.  And,  of  course, 
also,  the  duty  was  on  the  defendant,  and  his  employes,  persisting, 
as  the  evidence  goes  to  show  he  did,  in  using  the  barge  after  dis- 
covering the  leak,  to  handle  it  with  due  regard  to  that  fact  and 
the  danger  of  loss  or  injury  to  the  property  incident  to  it. 

*''''  The  defendant  should  not  have  been  allowed  to  prove  the 
instructions  he  gave  to  Neville  "when  sent  to  hire  the  barge  the 
second  time,"  in  the  absence  of  notice  to  plaintiff  of  such  instruc- 
tions: Birmingham  Trust  etc.  Co.  v.  Louisiana  Nat.  Bank,  99 
Ala.  380. 

There  was  no  error  in  excluding  the  proposed  testimony  of 
Smith  that  "greater  care  should  be  exercised  in  loading  a  barge 
devoid  of  rift  bolts."  This  was  matter  of  inference  for  the  jury 
from  the  absence  of  such  bolts  in  this  barge  and  the  testimony 
as  to  their  utility,  etc. 

Reversed  and  remanded. 


BAILMENT  FOR  HIRE— CARE  REQUIRED  OP  BAILEE.— A 
bailment  for  hire  requires  that  the  bailee  exercise  ordinary  care: 
Woodruff  V.  Painter,  150  Pa.  St,  91;  30  Am.  St.  Rep.  7S6.  A  dress- 
maker, being  a  bailee  for  hire,  is  held  to  that  degree  of  skill  and 
care  which  will  enable  her  to  do  the  work  in  a  reasonable  and 
proper  manner:  Lincoln  v.  Gray,  1(>4  Mass.  537;  49  Am.  St.  Rep.  480; 
and  note. 

BAILMENT  FOR  HIRE— NEGrLTGENCB  OP  BAILEE— BUR- 
DEN  OF  PROOF.— The  law  of  bailment  is  that  plaintiff  is  not  enti- 
tled to  recover  where  he  has  brought  injury  on  himself,  or  has  been 
guilty  of  negligence,  which  in  any  way  concurs  in  causing  loss  or 
damage:  Hayes  v.  Wells,  Fargo  &  Co.,  23  Cal.  185;  83  Am,  Dec. 
89:  and  see  note  to  Schmidt  v.  Blood,  9  W^end.  268;  24  Am.  Dec. 
143.  If  a  bailee  wishes  to  exonerate  himself  from  liability  for 
the  loss  of  the  bailment,  he  must  show  the  fact  and  manner  of 
the  loss.  The  burden  must  then  be  assumed  by  the  bailor  to  show 
that  the  loss  was  due  to  the  bailee's  negligence:  Woodruff  v.  Painter,^ 
150  Pa.  St.  91;  30  Am.  St.  Rep.  786,  and  note;  also  Wintringham  v. 
Hayes,  144  N.  Y.  1;  43  Am.  St.  Rep.  725,  and  note;  Lancaster  Mills 
T.  Merchants'  etc.  Co.,  89  Tenn.  1;  24  Am.  St  Rep.  586. 
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AGENCY— NOTICE  TO  AGENT— WHEN  NOTICE  TO  PRINCI- 
PAL.—As  to  third  persons,  notice  to  an  agent  wtiile  acting  within 
the  scope  of  his  authority  is  notice  to  the  principal;  but  It  must  re- 
late to  business  or  transactions  as  to  which  the  agent  is  authorized 
to  act:  Pennoyer  v.  Willis,  26  Or.  1;  4G  Am.  St.  Kep.  594,  and  note.. 
See,  also,  note  to  Harris  v.  FisJier,  44  Am.  St.  Rep.  454. 

AGENCY— SECRET  INSTRUCTIONS  TO  AGENT.— Whatever  at- 
tributes properly  belong  to  the  character  bestowed  upon  an  agent 
will  be  presumed  to  exist,  and  they  cannot  be  cut  off  by  private  in- 
structions, of  which  those  who  deal  with  the  agent  know  nothing: 
Austrian  v.  Springer,  94  Mich.  343;  34  Am.  St.  Rep.  350,  and  note; 
also,  sec  Brown  y.  Franklin  etc  Ins.  Co.,  165  Mass.  565;  62  Am.  St^ 
£ep.  684. 


Simmons  v.  Shelton. 

[112  Alabama,  284.] 

FRATTDITLENT  CONVEYANCES— SALE  FOR  VALUABLB 
CONSIDERATION— NOTICE  OF  FRAUDULENT  INTENT— BUR- 
DEN OF  PROOF.— A  sale  or  conveyance  made  upon  a  valuable  con- 
sideration by  a  debtor  who  is  insolvent,  or  in  failing  circumstances, 
can  be  set  aside  at  the  instance  of  his  creditors  only  upon  proof  by 
them  that  the  purchaser  participated  in  or  knew  of  the  purpose  on 
the  part  of  the  debtor  to  place  his  property  beyond  the  reach  of  his 
creditors,  or  had  such  Information  as  charges  him  with  notice  of  that 
purpose.  If  the  purchaser,  before  full  payment,  is  chargeable  with 
knowledge  of  the  fraudulent  intent  of  the  seller  he  is  not  permitted 
to  make  further  payments,  but  must  hold  them  for  the  paramount 
claims  of  the  debtor's  creditors. 

FRAUDULENT  CONVEYANCES— RESERVATION  OF  BEN- 
EFIT.—If  an  insolvent  debtor  conveys  his  propeirty  to  his  creditor 
In  payment  of  a  bona  fide  debt,  and  for  an  adequate  price,  the  sale 
is  not  rendered  fraudulent  simply  by  the  fact  that  the  husband  of 
such  debtor  is  subsequently  employed  as  a  clerk  by  the  purchaser, 
without  any  prior  agreement  for  such  employment. 

FRAUDULENT  CONVEYANCES— NOTICE  OF  INSOLVEN- 
CY OF  DEBTOR— EVIDENCE.— In  an  action  to  set  aside  a  convey- 
ance by  a  debtor  to  his  creditor  as  fraudulent  toward  other  creditors, 
evidence  that  shortly  after  the  convej'ance  the  purchaser  had  reason 
to  suspect  that  the  seller  owed  money  to  others,  is  not  sufficient  to 
charge  the  purchaser  with  knowledge  or  notice  of  an  Intent  on  the 
part  of  the  seller  to  delay  and  defraud  his  other  creditors. 

FRAUDULENT  CONVEYANCES— NOTICE  OF  INSOLVEN- 
CY OF  DEBTOR— EVIDENCE.— In  an  action  to  set  aside  a  convey, 
ance  by  a  debtor  to  his  creditor  as  fraudulent  toward  other  creditors, 
evidence  that  suits  were  Instituted  against  such  debtor  and  the  pur- 
chaser garnished,  and  that  the  latter  made  several  payments  of  the 
purchase  money,  without  showing  when  they  were  made,  Is  not  suffi- 
cient to  show  that  such  payments  were  made  after  notice  of  the 
Insolvency  of  the   debtor  or  after  such  suits  were  Instituted. 

JUDGMENTS  AS  EVIDENCE  OF  PRIOR  INDEBTEDNESS, 
A  judgment  Is  conclusive  evidence  of  the  existence  of  a  debt  at  the 
time  of  its  rendition,  but  it  is  not  evidence  against  strangers  or  inno- 


40  Simmons  v.  Shelton.  [Alabama, 

•cent  purchasers  that  such  debt  existed  at  any  time  anterior  to  the 
rendition  of  such  judgment. 

FRAUDULENT  CONVEYANCES— ACCOUNTING  BY  RE- 
•CEIVER— PRACTICE.— If  a  bill  is  filed  by  creditors  to  set  aside  a 
•conveyance  by  their  debtor  as  fraudulent,  and  a  receiver  is  appointed 
at  their  request,  the  bill  cannot  be  dismissed  without  requiring  the 
receiver  to  repoil^and  settle  his  account. 

B.  Carter,  for  the  appellants. 
]  W.  M.  Spencer,  for  the  appellees. 

*^^  HARALSOX,  J.  1.  The  principle  underlying  the  ques- 
tion as  to  whether  the  sale  from  Peace  &  Son  to  I.  G.  Wyatt  was 
fraudulent  has  been  well  settled  by  our  former  adjudications,  and 
is,  that  a  sale  or  conveyance  upon  a  new  consideration,  though 
valuable,  made  by  a  debtor  who  is  insolvent,  or  in  failing  circum- 
ctances,  will  be  set  aside  at  the  instance  of  his  creditors,  if  the 
purchaser  or  grantee  participated  in  it  or  knew  that  the  purpose 
of  the  debtor  was  to  place  his  property  beyond  the  reach  of  his 
creditors,  or  had  such  information  as  charges  him  with  notice  of 
that  purpose.  The  burden  of  making  this  proof  is  on  the  attack- 
ing creditor:  Florence  Sewing  Machine  Co.  v.  Zeigler,  58  Ala. 
221;  Cromelin  v.  McCauley,  67  Ala.  548;  Smith  v.  Collins,  94 
Ala.  394.  But  if  the  purchase  be  made  without  such  knowledge, 
and  without  such  information  as  reasonably  to  put  the  purchaser 
on  inquiry,  he  acquires  a  good  title,  no  matter  how  fraudulent 
the  intent  of  the  seller.  If  the  purchaser,  before  full  payment, 
is  chargeable  with  knowledge  of  the  fraudulent  intent  of  the 
seller,  he  is  not  permitted  to  make  further  payments,  but  must 
hold  the  same  for  the  paramount  claims  of  the  creditors  of  the 
seller:  Crawford  v.  Kirksey,  55  Ala.  282;  28  Am.  Eep.  704;  Leh- 
man v.  Kelly,  68  Ala.  202;  Smith  v.  Collins,  94  Ala.  394. 

2.  The  contention  here,  it  may  be  well  to  state,  is  not  as  to  a 
debt  by  the  Wyatts  to  complainants,  but  in  respect  to  a  debt  al- 
leged to  be  owing  by  Peace  &  Son  to  complainants.  The  fraud 
alleged  is  as  to  the  sale  by  Peace  &  Son  to  W.  P.  "Wyatt  for  his 
-wife,  I.  G.  Wyatt,  in  which  the  latter  is  averred  to  have  partici- 
pated, so  as  to  hinder,  delay,  and  defraud  the  complainants  in  the 
collection  of  their  debt  against  Peace  &  Son.  If  Wyatt  procured 
the  conveyance  of  the  goods  from  Peace  &  Son  to  his  wife,  as  is 
alleged,  to  hinder  and  delay  his  creditors,  that  fact,  if  established, 
is  of  no  consequence  here,  ****  since  Wyatt  was  not  a  debtor  of 
complainant,  and  the  rights  of  no  creditor  of  his  are  involved  in 
the  litigation. 
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It  may  be  admitted,  since  it  reasonably  enough  so  appears,  that 
at  the  time  of  the  alleged  fraudulent  sale  by  Peace  &  Son  to 
Wyatt,  Peace  &  Son  were  the  debtors  of  complainant,  by  open 
account,  in  the  sum  of  $447.30. 

For  the  purpose  of  showing  that  the  sale  of  Peace  &  Son  to 
Wyatt  was  fraudulent,  the  complainants  examined  said  W.  P. 
Wyatt  as  a  witness.  His  evidence  tends-  to  show,  without  con- 
flict, that  the  price  his  wife  agreed  to  pay  for  the  goods  and  fix- 
tures, and  for  which  their  notes,  which  it  is  averred  in  the  bill 
were  negotiable,  were  given,  was  full  and  adequate.  The  notes 
were  for  about  $1,550.  He  testified  that  the  goods  and  the  store 
fixtures  which  he  bought,  were  not  in  fact  worth  more  than  from 
$850  to  $900. 

He  was  asked  the  question  if,  at  the  time  of  this  purchase,  he 
knew  that  Peace  &  Son  owed  anything,  and  he  answered  he  did 
not,  and  had  no  knowledge  of  it.  He  was  also  asked  if  he  knew 
whether  Peace  &  Son's  creditors  were  pressing  them  at  the  time, 
and  he  replied  he  did  not  know  anything  about  it.  This  state- 
ment was  made  on  his  first  examination.  Afterward  he  was  re- 
called by  complainants,  and  examined  a  second  time,  and  he  was 
again  asked  if,  when  the  goods  were  purchased  by  him  for  his 
wife,  he  knew  that  Peace  &  Son  owed  any  debt8,^and  he  again 
responded  he  did  not.  Hewas  also  asked  to  state  anyfacts  tending; 
to  show  why  he  did  not,  and  he  replied  that  he  had  no  idea  in  the 
world  of  buyiiDg  out  Peace  &  Son,  until  one  of  them,  W.  H. 
Peace,  came  to  his  place,  as  he  supposed,  to  see  him,  and  called 
his  attention  to  it;  that  that  conversation  lasted  only  about  twen- 
ty minutes,  and  the  next  morning  he  went  over  to  Peace  &  Son's 
place  of  business  to  see  about  the  proposed  sale,  that  they  agreed 
as  to  the  kind  of  trade  they  would  make,  and  the  day  following 
they  took  an  account  of  the  stock,  and  that  before  the  sale  no 
facts  or  circumstances  came  to  his  knowledge  to  cause  him  to 
suspect  or  know  that  Peace  &  Son  owed  any  debts.  He  also  swore 
that  he  had  known  D.  W.  Peace  about  ten  years,  but  not  inti- 
mately; that  he  knew  him  in  Crawford,  Mississippi,  where  they 
both  resided  before  removing  to  Birmingham;  that  Peace  was 
a  religious  man,  and  he,  Wyatt,  was  in  the  saloon  business,  ^^^ 
next  door  to  him,  and  they  both  were  burned  out  there,  when  the 
wliole  town  was  burned  up;  and  before  this  sale  he  had  not  seen 
Peace  &  Son  for  six  months,  and  knew  nothing  of  their  being 
pressed  by  their  creditors. 

The  complainant  offered  other  proof  tending  to  shaw   that 
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Peace  &  Son  owed  other  debts  besides  the  one  to  them;  that  some 
of  their  creditors  were  pressing  them,  and  that  their  commercial 
credit  was  not  good.  On  the  other  side,  the  proof  tended  to 
show  that  they  had  been  extended  and  enjoyed  good  credit  in  the 
town,  and  had  been  in  the  habit  of  paying  their  bills  every  week. 

Wyatt,  who  was  in  the  same  business,  had  just  been  burned 
out,  and  his  stock  was  insured.  It  was  natural  to  suppose  that  he 
would  desire  again  to  start  his  business,  and  to  buy  a  stock  of 
goods,  if  he  could,  on  such  terms  as  would  enable  him  to  do  so. 
There  was  no  secrecy  about  the  transaction,  and  no  proof  that 
the  Wyatts  knew  at  the  time  that  Peace  &  Son  were  insolvent  or 
embarrassed,  or  were  attempting  a  transaction  to  defraud  their 
creditors.  Peace  &  Son  transferred  the  purchase  money  notes  for 
the  goods  to  H.  V.  Peace,  in  part  payment  of  a  debt  they  owed 
him.  Their  accounts  and  claims,  amounting  to  from  $1,500  to 
$1,700,  they  did  not  sell  or  dispose  of,  but  proceeded  to  collect, 
applying  the  collections,  amounting  to  about  $1,000  or  $1,200, 
to  the  payment  of  their  creditors,  including  the  complainants. 
They  were  enjoined  in  this  case  from  collecting  the  others.  The 
next  day  after  the  sale  to  Mrs.  Wyatt,  they  went  to  the  complain- 
ants and  told  them  of  the  sale  to  Wyatt,  and  asked  for  the  amount 
of  their  own  account,  promising  to  pay  the  same,  and  aftenrard, 
before  this  bill  was  filed,  had  paid  them  over  $200. 

Without  further  reviewing  the  evidence,  of  which  there  is  a 
great  mass,  it  is  sufficient  to  add  that,  on  the  evidence,  we  must 
agree  with  the  chancellor  that  the  sale  does  not  appear  to  have 
been  an  invalid  one. 

3.  As  to  the  subsequent  sale  by  Wyatt  to  Shelton  &  Co.,  there 
appear  no  reasons  for  questioning  its  validity.  The  existence  and 
bona  fides  of  the  antecedent  debt  due  by  I.  G.  Wyatt  to  these  par- 
ties, constituting  the  consideration  of  the  sale,  are  fully  and  sat- 
isfactorily established,  without  conflict  in  the  evidence;  and  the 
price  ^**^  paid  was  adequate  and  fair.  An  attempt  was  made  to 
show  that  a  benefit  was  reserved  to  Mrs.  Wyatt,  in  that  Shelton 
&  Co.,  after  their  purchase,  employed  her  husband  as  a  clerk,  but 
the  evidence  of  Wyatt  and  Shelton  leaves  no  room  for  the  charge. 
Wyatt  swore  that  he  and  his  wife  had  no  interest  whatever  in  the 
goods  and  that  he  was  employed  after  the  sale.  Shelton  swore, 
that  at  the  time  of  the  agreement  for  the  sale,  there  was  not  a 
word  said  about  employing  Wyatt  as  a  clerk;  he  did  no't  know 
that  he  would  be  employed,  and  he  was  not  employed  until  the 
day  afterward.    Shelton  &  Co.  needed  a  clerk  to  sell  the  goods. 
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and  Wyatt,  acquainted  with  the  stock  and  the  customers  of  the 
store,  it  would  seem,  if  not  the  best,  was,  at  least,  a  very  fit  per- 
son to  be  employed  for  the  purposes.  Shelton  &  Co.,  according 
to  the  evidence,  had  no  intimation  or  knowledge  that  complain- 
ants regarded  the  sale  from  Peace  &  Son  to  Wyatt  as  fraudulent, 
or  that  they  or  anybody  else  questioned  its  fairness  or  intended 
to  call  it  in  controversy.  Three  months  had  elapsed  since  that 
sale,  and  Wyatt  had  been  conducting  his  business  as  before,  buy- 
ing most  of  his  goods  from  Shelton  &  Co.  They  certainly  had 
the  right  to  buy,  to  save  their  debt,  if  that  was  their  purpose. 
Wyatt  had  a  right  to  prefer  them,  if  that  was  her  purpose,  and 
that  of  her  husband,  and  the  sale,  for  these  reasons,  could  not  be 
disturbed.  The  proof  established  that  this  purchase  was  made 
and  the  goods  delivered  before  this  bill  was  filed  and  a  receiver 
appointed. 

The  only  evidence  tending  to  show  that  Wyatt,  after  the  sale, 
acquired  knowledge  of  the  fact  that  Peace  &  Son  were  indebted 
at  the  time  of  the  sale,  was  that  furnished  by  himself  on  his  exam- 
ination by  complainants.  He  stated  that  he  suspected,  within 
two  or  three  days  after  the  sale,  that  they  owed  money;  that  par- 
ties came  in  and  said  that  they  owed  them,  and  they  did  not  deny 
it.  But  this  was  not,  without  more,  sufficient  to  charge  him  with 
knowledge  of  Peace  &  Son's  alleged  fraud,  such  as  would  reason- 
ably put  him  on  inquiry  concerning  it.  They  might  have  ovred 
debts  without  having  any  intention  to  delay  or  defraud  their 
creditors.  It  was  not  calculated,  under  the  circumstances  of  this 
case,  to  arouse  suspicions  of  their  insolvency. 

The  complainants  make  the  further  point  that  Peace  ^^^  & 
Son  were  sued  by  these  complainants  in  the  city  court  of  Bir- 
mingham on  the  sixteenth  day  of  September,  1891,  and  said 
W.  P.  Wyatt  was  garnished  therein  as  debtor  to  the  defendants; 
that,  on  the  22d  of  September,  1891,  Collins  &  Co.  sued  said  de- 
fendants in  said  court  and  garnished  Mrs.  I.  G.  Wyatt  and  H.  V. 
Peace,  and  that  these  facts  gave  said  Wyatt  notice,  that  said 
Peaces  were  insolvent  or  in  failing  circumstances,  and  he  is  liable,, 
therefore,  for  any  money  he  may  have  paid  on  the  Peace  &  Son 
notes,  after  such  notice.  It  is  shown  by  Wyatt  that  he  paid  on 
these  notes  about  $600;  from  $200  or  $300  in  money,  and  the 
balance  in  an  account  he  held  against  one  McPolland,  which 
W.  H.  Peace  agreed  to  be  liable  for.  When  it  was  that  the  cash 
payments  were  made  is  not  shown,  but  it  does  appear  that  the 
McPolland  debt  existed  before  the  notes  were  made.    We  are  not 
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4iuthorized,  under  this  evidence,  to  draw  tlie  inference  that  these 
payments  were  made  after  the  institution  of  said  suits  against 
Peace  &  Son,  in  which  said  Wyatt  was  garnished,  and  the  proof 
fails  to  show  that  Wyatt  made  any  payments  after  the  notice  of 
the  alleged  insolvency  or  failing  condition  of  Peace  &  Son,  of 
which,  it  is  contended,  such  proceedings  gave  notice  to  Wyatt. 
No  personal  Judgment  or  decree  can  be  rendered  against  Wyatt 
on  this  evidence. 

6.  No  personal  decree  is  prayed  against  H.  V.  Peace,  except 
for  any  payments  that  may  have  been  made  to  him  by  Mrs.  Wyatt 
on  the  notes  transferred  to  him  within  the  amount  of  complain- 
lints'  debt.  It  is  not  shown  that  he  ever  received  a  dollar  on  the 
notes.  The  prayer  as  to  these  notes  is,  that  "said  notes  to  I.  G. 
Wyatt  be  decreed  to  be  void  and  for  nothing  held." 

7.  It  may  be  added  that  the  proofs  submitted  do  not  show  that 
Peace  &  Son  were  insolvent  at  the  date  of  the  filing  of  the  bill, 
nor  when  they  sold  out  to  Mrs.  Wyatt.  They  sold,  as  has  been 
seen,  for  between  $850  and  $900,  making  no  sale  of  their  book 
accounts  and  choses  in  action,  amounting  to  between  $1,500  and 
^1,700.  It  is  true  the  complainants  offered  in  evidence  several 
Judgmen'LS  which  were  recovered  against  them  in  1892.  It  was 
agreed  between  the  parties,  in  respect  to  the  transcript  of  judg- 
ments offered  in  evidence,  that  they  did  not  show  they  were  valid 
or  subsisting  judgments  or  causes  of  action  against  the  defend- 
ants, or  -**®  that  such  judgments  had  been  paid  in  whole  or  in  part. 
A  judgment  is  conclusive  evidence  of  the  existence  of  a  debt  at 
the  date  of  its  rendition,  but  is  not  evidence  against  strangers 
that  it  existed  at  any  time  anterior  thereto:  Lawson  v.  Alabama 
Warehouse  Co.,  73  Ala.  289;  Yeend  v.  Weeks,  104  Ala.  331;  53 
Am.  St.  Rep.  50;  Troy  v.  Smith,  33  Ala.  471.  Outside  of  these 
judgments,  the  proofs  do  not  satisfactorily  establish  the  insol- 
vency of  said  Peace  &  Son. 

8.  There  was  a  receiver  appointed  in  the  ease,  and  the  decree 
dismisses  the  bill  without  requiring  him  to  report  and  settle  his 
account.  The  bill  should  not  have  been  dismissed  without  re- 
quiring him  to  settle.  The  dismissal  will  be  set  aside,  and  the  de- 
cree corrected  to  the  extent  of  requiring  the  receiver  to  file  his 
written  report  in  the  court  below,  within  ten  days  after  being 
notified  of  this  order,  showing  what  property  or  money  he  has  re- 
ceived, in  order  that  his  receivership  may  be  finally  settled,  and 
as  thus  corrected,  the  decree  of  the  court  below  is  affirmed.  The 
clerk  will  cause  a  copy  of  this  order  to  be  served  on  the  receiver. 

Corrected,  affirmed  in  part,  and  remanded  in  part. 
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FRAUDULENT  CONVEYANCES— NOTICE  BY  GRANTEE  OF 
GRANTOR'S  FRAUDULENT  INTENT— BURDEN  OF  PROOF.— 
A  sale  made  to  hinder,  delay,  or  defraud  creditors  is,  as  to  them,  ab- 
solutely void:  Mason  v.  Vestal,  88  Cal.  396;  22  Am.  St.  Rep.  310; 
also,  extended  note  to  Hagerman  v.  Buchanan,  14  Am.  St.  Rep.  747. 
But  it  must  be  proven  that  the  purchaser  had  notice  of  such  facts 
tending  to  show  a  fraudulent  purpose  on  the  part  of  the  grantor,  as 
would  put  a  person  of  ordinary  prudence  on  inquiry,  and  that  the 
purchaser  participated  in  such  purpose:  Edwards  v.  Reid,  39  Neb. 
645;  42  Am.  St.  Rep.  607. 

FRAUDULENT  CONVEYANCES- GRANTOR'S  INSOLVENCY 
— PREF'ERENCE  OF  CREDITORS.— When  a  preference  is  given  by 
an  insolvent  debtor  to  one  or  more  creditors  who  receive  goods  in 
satisfaction  of  bona  fide  debts,  actual  participation  in  the  fraud  is 
necessary  to  render  the  acceptance  of  the  goods  fraudulent:  State  v. 
Mason,  112  Mo.  374;  34  Am.  St.  Rep.  390,  and  extended  note;  Sabiu 
V.  Columbia  Fuel  Co.,  25  Or.  15;  42  Am.  St.  Rep.  756,  and  note.  As 
to  what  is  sufficient  notice  to  grantee  of  grantor's  insolvency,  see 
Bush  T.  Boutelle,  156  Mass.  167,  32  Am.  St.  Rep.  442,  and  note  ta 
State  V.  Mason,  34  Am.  St.  Rep.  390. 

JUDGMENTS  AS  EVIDENCE  OF  DEBT.— A  judgment  rendered 
by  a  court  of  competent  jurisdiction,  in  the  regular  course  of  judi- 
cial proceedings,  without  fraud  or  collusion,  is  conclusive  evidence 
of  the  amount  and  existence  of  a  debt  existing  at  the  time  of  its 
rendition:  Wooten  v.  Steele,  109  Ala.  563;  55  Am.  St.  Rep.  947; 
though  it  is  not  evidence  of  an  indebtedness  existing  at  any  time 
anterior  to  its  rendition:  Yeend  v.  Weeks,  104  Ala.  331;  53  Am.  St. 
Rep.  50,  and  note. 

CREDITORS'  SUITS— APPOINTMENT  OF  RECEIVER— RE- 
CEIVER'S DUTIES.— As  to  when  a  court  of  equity  will  appoint  a 
receiver  in  creditor's  suits,  see  Albany  etc.  Co.  v.  Southern  etc. 
Works,  76  Ga.  135;  2  Am.  St.  Rep.  26.  As  to  the  duties  of  a  receiver 
thus  appointed,  see  HeflCron  v.  Rice,  149  111.  216;  41  Am.  St.  Rep.  271» 
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CONTRACTS  AS  TO  THEIR  VALIDITY  are  governed  by  the 
laws  of  the  state  wherein  they  are  to  be  performed. 

EVIDENCE— PRESUMPTIONS.— THE  COMMON  LAW  is  not 
presumed  to  exist  in  the  state  of  Louisiana. 

EVIDENCE— PRESUMPTIONS— COMMON  LAW.— In  states 
having  a  common  origin  or  populated  by  citizens  coming  from  states 
having  a  common  origin,  the  common  law  is  presumed  to  exist. 

EVIDENCE— PRESUMPTION— COMMON  LAW.— If  there  is 
no  proof  of  the  law  of  another  state  nor  .iudicial  knowledge  of  the 
origin  of  such  state,  such  as  raises  the  presumption  that,  the  com- 
mon law  prevails  there,  it  is  presumed  that  the  law  of  the  forum  in 
which  the  issue  is  being  tried  is  the  law  of  that  state  on  the  question 
under  consideration. 

CONFLICT  OF  LAWS.— If  a  contract  made  In  a  state  or  coun- 
try wherein  the  common  law  is  not  presumed  to  exist  is  sought  to  be 
enforced  in  the  courts  of  another  state,  and  the  lex  loci  is  not  pro- 
duced, the  law  of  the  latter  state  must  be  applied. 

CONTRACTS— BY  WHAT  LAW  GOVERNED.— A  contract 
made  and  to  be  performed  in  the  same  state  is  governed  by  the  law 
of  that  state  as  to  its  nature,, obligation,  and  interpretation. 
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CONFLICT  OF  LAWS-LAWS  OF  ANOTHER  STATB 
WHEN  NOT  CONSIDERED.— The  supreme  court  of  one  state  will 
not  look  into  the  codes  and  opinions  of  the  supreme  court  of  another 
state  to  ascertain  what  the  law  of  that  state  is,  unless  such  opinions 
and  code  provisions  are  set  out  in  the  bill  of  exceptions  or  properly 
presented  by  the  transcript  on  appeal. 

CONTRACTS— VALIDITY— DEALING  IN  FUTURES.— At 
common  law,  contracts  founded  on  dealings  in  "futures"  are  void; 
but  if  such  a  contract  is  made  by  a  broker  who  has  no  interest  there- 
in except  to  reaUze  his  commissions,  which  are  payable  in  any  event, 
the  principal  is  bound  to  reimburse  the  broker  for  advances  made 
by  him,  if  he  subsequently  executes  his  note  or  bill  therefor,  or 
makes  a  promise  to  pay  them,  or,  with  full  knowledge  of  the  facts, 
without  objection,  permits  the  transaction  to  proceed,  unless  a  stat- 
ute makes  such  contracts  absolutely  void. 

CONTRACTS— VALIDITY— DEALING  IN  FUTURES— CON- 
FLICT  OF  LAWS.— A  contract  of  dealing  in  "futures"  made  and  to 
be  performed  In  another  state,  where  it  is  valid,  may  be  enforced  in 
a  state  where  it  is  forbidden  by  statute  and  contrary  to  its  public 
policy. 

JUDGMENTS— RES  JUDICATA— EVIDENCE  OF  CONSID- 
ERATION.— If  a  note  is  given  to  close  an  account  which  is  subse- 
quently sued  on,  a  recovery  on  the  account  establishes  the  validity  of 
its  consideration  and  of  the  consideration  of  the  note,  and  if  a  sub- 
sequent suit  is  brought  in  equity  to  foreclose  a  mortgage  given  to 
secure  such  note,  the  validity  of  its  consideration  Is  res  judicata,  and 
no  other  or  further  defenses  as  to  the  validity  of  the  debt  are  open 
than  could  be  made  If  the  action  were  one  at  law  upon  the  debt. 

JUDGMENTS— RES  JUDICATA— VALIDITY  OF  CONSIDER. 
ATION.— A  judgment  and  recovery  upon  a  gambling  contract  estab- 
lishes the  validity  of  the  consideration  as  between  the  parties  to  the 
action,  and  precludes  inquiry  into  such  consideration  by  a  court  of 
equity,  although  no  reason  is  shown  why  the  defense  was  not  made 
at  law. 

JUDGMENTS  OF  OTHER  STATES— CONCLUSIVENESS.— 
A  judgment  rendered  in  one  state  has  the  same  effect  and  is  as  con- 
clusive in  any  other  state  where  brought  into  controversy  as  it  has 
or  is  in  the  state  where  rendered. 

JUDGMENTS  OP  OTHER  STATES— WHEN  CONCLUSIVE. 
If  a  judgment  obtained  in  one  state  has  the  same  effect  and  is  af- 
terward sued  and  recovered  upon  in  another  in  a  court  having  juris- 
diction of  the  parties  and  of  the  subject  matter,  the  latter  judgment 
is  conclusive  of  the  validity  of  the  consideration  of  the  former  judg- 
ment, and  is  enforceable  In  the  latter  state,  although  by  the  statute 
of  the  former  state  judgments  obtained  upon  such  contracts  are  void, 
and  may,  in  any  proceeding  seeking  their  enforcement,  be  annulled 
by  proof  of  the  nature  of  the  consideration. 

Norman  &  Son,  for  the  appellant*. 

Thornton  &  Chilton,  Peabody,  Brannon  &  Hatcher,  and  J. 

W.  Foster,  for  the  appellee. 

51S  HEAD,  J.  This  is  a  bill  filed  by  the  appellants  to  fore- 
close a  mortgage  executed  by  the  appellee,  B.  T.  «**»  Hatcher, 
and  his  wife,  to  one  C.  P.  Ellis,  on  the  twenty-sixth  day  of  June, 
1885,  on  certain  lands  therein    described,    situate  in    Eussell 
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county,  Alabama,  to  secure  a  note  executed  "by  him  to  the  said 
Ellis,  in  the  sum  of  ten  thousand  dollars,  payable  on  the  first  day 
of  November,  1885.  In  the  fall  of  1883,  the  complainants,  Peet 
&  Co.,  were  cotton  brokers  in  the  city  of  New  Orleans,  engaged 
in  buying  and  selling  cotton  futures,  for  customers,  on  the  New 
Orleans  Cotton  Exchange,  of  which  they  were  members.  They 
operated  for  stipulated  commissions  of  so  much  per  bale,  and 
made  advances  for  their  customers,  to  keep  up  their  contracts, 
when  so  agreed  upon.  Said  C.  P.  Ellis  was  then  the  agent  of 
Peet  &  Co.  Respondent,  B,  T.  Hatcher,  was  a  cotton  warehouse- 
man, residing  and  doing  business  in  the  city  of  Columbus,  Geor- 
gia. At  the  time  mentioned,  fall  of  1883,  Ellis  and  Hatcher  met 
in  Columbus  and  an  arrangement  was  made  between  them,  by 
which  Peet  &  Co.  were  to  buy  cotton  futures  for  Hatcher  in  New 
Orleans,  and  make  advances  for  him  when  necessary  to  keep  up 
his  contracts.  Accordingly,  the  purchases  began,  and  continued 
until  the  latter  part  of  1885.  When  the  note  and  mortgage  in 
controversy  were  executed,  June  26,  1885,  if  the  then  existing 
contracts  had  been  closed,  Hatcher  was  largely  in  arrears  to  Peet 
&  Co.,  for  commissions  and  advances;  and  he  being  about  to  de- 
part for  Europe,  on  an  extended  business  trip,  Peet  &  Co.  desired 
security  for  the  present  arrearages,  and  to  cover  future  losses 
which  might  develop  during  his  absence  in  Europe — ^a  continua- 
tion of  the  business  of  buying  being  contemplated.  Ellis  visited 
Columbus  to  attend  to  the  matter,  and  thereupon  this  note  and 
mortgage  were  executed  to  afford  the  desired  security.  The  note 
was  at  once  indorsed  by  Ellis,  and,  with  the  mortgage,  was  deliv- 
ered by  him  to  Peet  &  Co.,  on  his  return  to  New  Orleans.  The 
business  relations  between  the  parties  continued,  as  we  have  said, 
until  the  latter  part  of  the  year  1885,  when  it  was  ascertained 
that  Hatcher's  indebtedness  amounted  to  over  $17,000. 

It  is  attempted  to  be  maintained,  as  a  defense  to  the  present 
bill,  that  the  execution  of  th6  note  and  mortgage  was  a  private 
transaction  between  Hatcher  and  Ellis,  had  upon  consideration 
of  a  personal  loan  of  $10,000  then  made  by  Ellis  to  the 
former,  in  ^'^^  the  shape  of  a  check  for  that  sum  drawn  by 
Ellis  in  Hatcher's  favor,  on  Peet  &  Co.,  which  it  was  agreed  by 
Ellis  that  Peet  &•  Co.  would  honor  and  place  the  amount  to  his. 
Hatcher's,  credit  on  their  books;  that  the  check  was  given  and 
forwarded  to  Peet  &  Co.,  who  failed  to  give  credit  for  the 
amount;  wherefore,  it  is  contended  that  the  consideration  of  the 
note  and  mortgage  failed.    This  defense  finds  no  satisfactory  sup- 
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port  in  the  evidence.  It  is  shown  to  our  entire  satisfaction  that 
the  use  of  Ellis'  name  in  the  papers,  and  the  drawing  of  the  check 
by  him,  were  suggested  either  by  Ellis  or  Hatcher  (whose  respec- 
tive accounts  of  the  matter  are  given  in  their  depositions),  and 
were  observed  as  a  mere  form.  Hatcher's  account  is,  substan- 
tially, that  Ellis  suggested  it  to  conceal  the  gambling  nature  of 
the  transaction.  Ellis  says  Hatcher  suggested  it  to  prevent  in- 
jury to  his  credit,  he  supposing  that  such  injury  might  follow  a 
general  public  knowledge  that  he  was  dealing  so  largely  in  cot- 
ton speculations,  which  fact  would  be  indicated  by  the  use  of 
the  names  of  New  Orleans  cotton  brokers.  It  is  immaterial  to 
determine  which  of  these  versions  is  the  correct  one,  for  the  re- 
sult is  the  same  under  either.  The  evidence  leaves  no  reasonable 
doubt  that  there  was,  at  the  time,  no  thought  or  intention,  on  the 
part  of  either,  of  a  personal  loan  of  $10,000,  or  any  other  sum,  by 
Ellis  to  Hatcher,  but  that  the  securities  were  executed  for  the  sole 
use  and  benefit  of  Peet  &  Co.,  upon  the  consideration  we  have 
stated.  We  would  reach  this  conclusion  upon  the  answers  to  the 
bill  and  testimony  of  Hatcher  alone. 

The  defense  mainly  relied  on  is  that  the  dealings  between 
Hatcher  and  Peet  &  Co.  were  gambling  transactions,  such  as  the 
courts  will  not  enforce.  It  is  pleaded  and  insisted  that  those 
transactions  were  governed  by  the  laws  of  Georgia,  where  the  ar- 
rangement under  which  they  were  had  was  entered  into  by 
Hatcher  and  Ellis,  the  latter  acting  for  Peet  &  Co.,  by  force  of 
which  laws  the  contracts  made  in  the  purchase  of  cotton  were 
wagers  and  void.  It  is  settled  by  the  decision  of  this  court  in 
Hawley  v.  Bibb,  69  Ala.  52,  in  a  case  precisely  like  the  present, 
except  that  the  dealings  were  on  the  New  York  instead  of  the 
New  Orleans  Exchange,  that  the  contract  under  which  the  cotton 
dealings  were  to  be  had,  as  to  its  validity,  was  governed  by  the 
laws  of  the  ^^^  state  wherein  it  was  to  be  performed — in  that 
case,  the  state  of  New  York;  and  a's  the  statutes  of  that  state  were 
not  pleaded  and  introduced,  it  was  held  that  the  validity  of  the 
contract  was  to  be  determined  by  the  principles  of  the  common 
law,  which  were  presumed  to  obtain  in  the  state  of  New  York. 
But  we  do  not  presume  the  existence  of  the  common  law  in  the 
state  of  Louisiana.  It  is  only  those  states  having  a  common  ori- 
gin with  our  own,  or  populated  by  citizens  coming  from  states 
having  such  common  origin,  that  the  presumption  of  the  exist- 
ence of  the  common  law  therein  obtains  here:  1  Brickell's  Digest, 
sec.  9,  p.  349;  3  Brickell's  Digest,  sec.  1,  p.  122;  Drake  t.  Glover, 
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30  Ala.  382.  Louisiana  is  not  one  of  those  states:  Castleman  v. 
Jeffries,  60  Ala.  380;  Norris  v.  Harris,  15  Cal.  226.  Tliere  is,  in 
the  present  record,  no  pleading  or  proof  bringing  before  us  any 
local  law  of  Louisiana.  In  this  state  of  the  case,  following  the 
intimations  of  the  court  in  Castleman  v.  Jeffries,  60  Ala.  380,  sec- 
tion 3  of  the  opinion,  Western  Union  Tel.  Co.  v.  Way,  83  Ala. 
.542,  section  16  of  the  opinion,  and  Drake  v.  Glover,  30  Ala.  382, 
we  held,  in  the  former  opinion  delivered  in  this  cause,  in  sub- 
stance and  effect,  that  whatever  the  law  of  Louisiana  might  be, 
in  the  absence  of  pleading  and  proof  to  the  contrary,  contracts 
made  there  would  be  presumed  to  be  lawful,  and  being  so,  under 
the  influence  of  Hawley  v.  Bibb,  69  Ala.  52,  they  furnished  a 
valid  consideration  of  a  contract  made  and  to  be  performed  in 
another  state,  to  wit,  in  the  state  of  Georgia.  There  was  no  local 
law  of  Georgia  before  us  altering  the  principles  of  Hawley  v. 
Bibb,  69  Ala.  52.  Since  our  former  decision,  however,  the  case 
of  Kennebrew  v.  Southern  Automatic  etc.  Machine  Co.,  106  Ala. 
377,  came  under  our  consideration.  It  was  an  action  for  the  price 
of  a  machine  sold  the  defendant,  in  Louisiana.  The  question  was 
whether  there  was  an  implied  warranty  that  the  machine  was  suit- 
able for  the  purposes  for  which  it  was  sold.  The  law  of  Louisiana, 
was  not  introduced.  Declaring  what  was  said  to  the  contrary,  in 
Castleman  v.  Jeffries,  60  Ala.  380,  to  be  dictum,  opposed  to  the 
overwhelming  weight  of  authority,  we  said  that  it  is  "almost  uni- 
versally held  that  where  there  is  no  proof  of  the  law  of  another 
state,  nor  judicial  knowledge  of  the  origin  of  such  state  which 
would  raise  up  a  presumption  that  the  common  law  prevails  there, 
it  will  be  presumed  that  the  ^'^^  law  of  the  forum  in  which  the  is- 
sue is  being  tried  is  the  law  of  that  state  on  the  question  under 
consideration."  We  cited  many  authorities  in  support  of  the 
principle.  The  law  touching  implication  of  warranty  in  such  a 
sale,  as  we  understood  it  to  obtain  in  Alabama,  was  applied  to  the 
sale  in  question.  We  still  think  that  decision  is  sound  and  sup- 
ported by  the  weight  of  authority,  and  we  adhere  to  it.  It  will 
be  applied  though  our  law  be  statutory.  It  may  be  well  said 
that,  as  we  judicially  know  no  other  law  of  the  case  than  our 
own,  the  parties  litigant,  by  failing  to  produce  the  lex  loci  con- 
tractus, impliedly  agree  that  it  is  the  same  as  the  lex  fori,  be  the 
latter  common  law  or  statute.  Thus,  it  may  be  regarded  as  set- 
tled in  this  state  that  when  a  contract,  made  in  a  state  or  country 
wherein  we  cannot  presume  the  existence  of  the  common  law,  is 
sought  to  be  enforced  in  the  courts  of  this  state,  and  the  lex  loci 
is  not  produced,  we  will  apply  to  it  our  own  law. 
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But,  in  the  present  case,  there  is  yet  the  distinguishing  char- 
acteristic which,  in  the  view  we  at  first  took  of  the  case,  we  did 
not  consider  it  necessary  to  discuss,  that  the  cotton  contracts 
made  in  New  Orleans,  and  here  assailed  as  wagers,  are  not  sought 
directly  to  be  enforced.  They  were  not  even  contracts  entered 
into  by  and  between  the  parties  litigant,  but  money  paid  and  ser- 
vices rendered  by  the  complainants  as  the  retained  brokers  of  the 
respondent,  who  now  assails  them,  in  the  creation  and  further- 
ance of  the  contracts,  form  the  consideration  of  the  promissory 
note  which  was  made  by  the  respondent  to  the  complainants,  in 
the  state  of  Georgia,  by  its  terms  payable  at  a  designated  bank  in 
the  state  of  Georgia,  and  which  is  now  sought  to  be  enforced  by 
the  foreclosure  of  the  mortgage  given  to  secure  it,  executed  in 
Georgia,  upon  lands  situate  in  this  state.  The  questions  tht^n 
arise.  Is  the  obligation  of  the  note  and  mortgage  governed  by  the 
law  of  Georgia?  If  so,  what  is  that  law,  and  what  its  effect  upon 
a  note  founded  upon  such  a  consideration,  assuming  that  the 
cotton  contracts  were,  in  fact,  wagers?  If  valid  and  enforceable 
under  the  laws  of  that  state,  will  comity  permit  the  application 
of  those  laws  to  be  affected  by  our  statute  which  renders  void  all 
contracts  founded  upon  gambling  considerations,  and  authorizes 
recoveries  of  all  moneys,  etc.,  paid  thereon,  ***^  when  the  note 
and  mortgage  are  sought  to  be  enforced  in  our  courts? 

1.  "We  deem  it  unnecessary  to  discuss  the  axiom  that,  in  the  ab- 
sence of  a  qualifying  element,  when  a  contract  is  both  made  and 

.  to  be  performed  in  the  same  state,  the  law  of  that  state  will  gov- 
ern its  nature,  obligation,  and  interpretation.  This  rule  deter- 
mines that  the  law  of  Georgia  governs  the  present  note;  and,  con- 
sidered as  a  security  merely,  the  mortgage. 

2.  What  is  that  law?  We  are  not  legally  advised  of  any  local 
law  of  Georgia  on  the  subject.  The  answer  avers  a  particular 
local  law  of  that  state,  and  the  note  of  submission  states  that  the 
case  was  submitted  on  the  following  data:  On  behalf  of  defend- 
ants: "9.  Code  of  Georgia,  sec.  2753;  10.  National  Bank 
r.  Cunningham,  75  Ga.  366;  11.  Walters  v.  Comer,  79  Ga.  796," 
but  these  data  are  not  found  in  the  record.  There  appears 
•a  written  agreement  of  counsel  to  abridge  the  record  by  omitting 
certain  specified  matter,  not  including  the  above,  and  it  is  therein 
expressly  stipulated  that  all  other  matter  should  be  included  in 
the  transcript.  There  is  no  agreement  that  we  may  look  into  the 
■Georgia  code  and  reports  to  supply  the  omission;  on  the  contrary, 
is  it  earnestly  contended  by  appellant's  connsel,  in  their  brief, 
Ihat  we  have  no  evidence  of  a  local  law  of  Georgia.    This  ques- 
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tion  was  very  clearly  settled  in  Drake  v.  Glover,  30  Ala.  38?. 
There,  the  record  showed  that  several  articles  of  the  code  of  Lou- 
isiana were  read  in  evidence  by  each  party,  none  of  which  was  set 
out  in  the  bill  of  exceptions;  and  there  was  no  agreement  of  coun- 
sel in  reference  to  them.  Judge  Walker  said,  in  his  opinion: 
"The  sections  of  the  code  of  Louisiana  referred  to  in  the  bill  of 
exceptions  are  not  set  out;  and  we  cannot  look  into  the  code  of 
Louisiana  for  the  purpose  of  ascertaining  what  those  sections 
contain.  In  doing  so,  we  should  violate  a  principle  of  law  well 
recognized  in  this  court,  and  take  judicial  notice  of  what  the 
statute  laws  of  a  sister  state  are."  Georgia  being  of  common  ori- 
gin with  our  own  state,  we  must  presume  the  common  law  there 
prevails.  Then  what  is  the  common  law  on  the  subject  under 
consideration?  We  have  it  tersely  declared  in  Hawley  v.  Bibb,  69 
Ala.  52,  readopted  in  Hubbard  v.  Sayre,  105  Ala.  440.  It  is,  that 
gambling  contracts,  such  as  the  cotton  '*^'*  transactions  are  al- 
leged by  the  respondents  to  have  been,  are  void,  as  offensive  to 
public  policy;  but,  further,  where  brokers  are  employed  to  make 
such  contracts  and  advance  upon  them,  if  in  them  the  broker  has 
no  interest;  if,  in  any  event,  he  cannot  gain  or  lose;  whether 
there  is  profit  or  loss  he  is  entitled  to  his  commissions  only;  the 
principal  is  bound  to  reimburse  him  for  advances,  if  he  subse- 
quently executes  his  note  or  bill,  or  makes  an  express  promise  to 
pay  them,  or  if,  with  full  knowledge  of  the  facts,  without  ob- 
jection, he  p^rinits  the  transaction  to  proceed.  A  number  of 
authorities  are  cited  by  the  court.  In  the  state  of  Georgia,  look- 
ing to  the  cases  merely  as  authority,  and  not  as  evidence  control- 
ling our  decision,  it  was  held  in  Warren  v.  Hewitt,  45  Ga.  501; 
Heard  v.  Eussell,  59  Ga.  25;  Champion  v.  Wilson,  64  Ga.  184, 
and  Thompson  v,  Cummings,  68  Ga.  124,  that  where  the  alleged 
illegal  contracts  have  been  executed,  the  broker  can  recover  any 
money  advanced  in  the  transaction  by  the  previous  authority  or 
subsequent  ratification  of  the  principal.  Though  questionedin  the 
later  case  of  Cnnningham  v.  National  Bank  of  Augusta,  71  Ga. 
400,  51  Am.  Rep.  266,  the  principle  was  not  overruled:  See 
Crawford  v.  Spencer,  92  Mo.  498;  1  Am.  St.  Rep.  745,  and  ex- 
tended note  752-766. 

Applying  these  principles  to  the  facts  of  the  present  case,  we 
find  the  courts  of  Georgia  were  open  to  the  complainants  to  en- 
force the  note  in  question.    Then, 

3.  Will  the  comity  which  exists  between  sister  states  be  not 
extended  by  Alabama  to  the  state  of  Georgia,  to  the  end  of  en- 
forcing the  note  in  question  according  to  the  latter's  laws  gov- 
erning its  validity  and  obligation,  by  reason  of  any  opposing  pub- 
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lie  policy  or  positive  law  obtaining  in  the  state  of  Alabama?  The 
rules  of  the  common  law,  above  stated,  defining  the  rights  of  a 
broker  advancing  upon  gambling  contracts,  does  not  obtain  where 
there  is  a  statute  applicable  to  the  case  expressly  denouncing  the 
contracts  as  void:  Hawley  v.  Bibb,  69  Ala.  52,  Under  that  au- 
thority, the  broker  cannot  recover,  in  such  case,  for  advances. 
The  statutes  of  Alabama  expressly  declare  void  contracts  found- 
ed, in  whole  or  in  part,  on  gambhng  considerations,  and  authorize 
recoveries  for  moneys  paid  thereon.  It  is  earnestly  insisted  by 
counsel  that  these  statutes  establish  a  local  rule  or  policy  in 
Alabama,  which  forbids  recognition  by  us  of  the  validity  of  such 
contracts  under  the  ^^'^  laws  of  another  state  by  opening  our 
courts  to  their  enforcement.  The  courts  of  the  Union  are  di- 
vided on  this  question.  Flagg  v.  Baldwin,  38  IT.  J.  Eq.  219,  48 
Am.  Rep.  308,  presents  an  elaborate  and  well-considered  argu- 
ment, reviewing  authorities,  opposing  the  extension  of  comity  to 
such  a  case:  See  the  authorities  there  referred  to,  and  the  cases 
collected  in  8  Am.  &  Eng.  Ency.  of  Law,  1020,  note  6.  It  seems 
that  New  York,  Massachusetts,  Pennsylvania,  Kentucky,  and 
Georgia  enforce  the  comity.  The  earlier  New  Jersey  cases  con- 
fined its  refusal  to  cases  where  the  parties  were  citizens  of  that 
state.  Such  was  actually  the  case  in  Flagg  v.  Baldwin,  38  N.  J. 
Eq.  219,  48  Am.  Eep.  308,  but  the  decision  seems  to  regard  the 
distinction  immaterial.  Money  won  at  play,  or  lent  for  the  pur- 
pose of  gambling  in  a  country  where  the  games  in  question  are 
not  illegal,  may  be  recovered  in  the  courts  of  England,  though 
such  contracts  be  void  under  the  law  of  England  when  made 
there:  Quarries  v.  Colston,  1  Phill.  Ch.  147;  6  Jur.  959;  12  L.  T., 
N.  S.,  57;  King  v.  Kemp,  8  L.  T.,  N.  S.,  255,  Willes.  We  cannot 
yield  to  the  present  contention  without  overruling  the  cases  of 
Hawley  v.  Bibb,  69  Ala.  52,  and  Hubbard  v.  Sayre,  105  Ala.  440. 
The  former  case  was  a  bill  like  this  to  foreclose  a  mortgage  given 
to  secure  a  note  founded  upon  a  consideration  of  precisely  the 
same  character  as  that  alleged  for  the  present  note;  and  because 
the  cotton  speculations  which  gave  rise  to  the  consideration  were 
had  in  New  York,  where  the  common  law  was  presumed  to  ob- 
tain, it  was  held  that  our  statutes  did  not  apply,  and  the  mortgage 
was  foreclosed.  The  principle  decided  in  Hubbard  v.  Sayre,  105 
Ala.  440,  is  the  same.  Realizing  the  force  of  the  opposite  con- 
tention, we  might  be  disposed  to  grant  the  request  of  counsel  to 
restore  the  case  to  the  docket,  that  this  question  might  be  re- 
argued, if  there  were  not  other  groTmds,  which  we  will  proceed  to 
notice,  clearly  fatal,  as  we  conceive,  to  the  respondents'  cause. 
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The  bill  very  distinctly  avers  and  puts  in  issue  the  fact  that, 
after  the  close  of  the  transactions  between  the  parties,  the  com- 
plainants brought  suit  against  Hatcher,  in  the  supreme  court  of 
the  city  and  county  of  New  York,  in  that  state,  to  recover  upon 
the  same  indebtedness  (and  more)  as  that  represented  by  the 
note  which  the  mortgage,  now  sought  to  be  foreclosed,  was  given 
to  secure;  that  Hatcher  was  personally  served  with  process  ^^^ 
and  appeared  by  attorney  in  defense  of  the  action;  and  on  the 
eighth  day  of  January,  1889,  the  complainants  recovered  judg- 
ment in  the  action,  in  the  sum  of  $19,576.80,  and  costs.  This 
recovery  and  the  jurisdiction  of  the  court  of  the  subject  matter 
and  person  are  conceded.  It  is  objected  against  its  effect  as  res 
judicata,  in  the  cause,  that  the  note  in  question  was  not  declared 
on.  The  action  was  upon  the  indebtedness  in  its  original  form  of 
account.  It  seems  useless  to  argue  so  plain  a  proposition  that  if 
the  note  represented  the  same  consideration  as  the  account  sued 
on,  t]ie  recovery  upon  the  account,  establishing  the  validity  of  its 
consideration,  is  conclusive  of  the  validity  of  the  consideration  of 
the  note.  The  account  and  note  were  cumulative  evidences  of 
the  same  debt — both  simple  contracts.  An  action  could  have 
been  maintained  upon  either.  Indeed,  it  being  shown  that  the 
note  was  given  to  close  the  account,  the  former  was  admissible 
evidence  to  support  the  declaration  upon  the  latter.  "Whatever 
the  form  of  the  action,  whether  upon  the  account  or  note,  both 
being  supported  by  the  same  consideration,  the  recovery  preclud- 
ed further  inquiry  into  the  validity  of  the  consideration  of  either. 
And,  as  we  said  in  Hawley  v.  Bibb,  69  Ala.  52,  on  bill  to  foreclose 
the  mortgage,  no  other  or  further  defenses  as  to  the  validity  of 
the  debt  are  open  than  could  be  made  if  the  action  were  at  law 
upon  the  debt. 

Again,  it  is  insisted  that,  at  common  law,  a  recovery  upon  a 
gambling  contract  does  not  establish  the  validity  of  the  consid- 
eration between  the  parties  to  the  action,  precluding  inquiry  into 
the  consideration  by  a  court  of  equity,  though  no  reason  be  shown 
why  the  defense  was  not  made  at  law.  "We  think  no  principle  or 
authority  has  yet  been  promulgated  in  support  of  this  conten- 
tion. The  remark  of  the  court  in  Fenno  v.  Sayre,  3  Ala.  458, 
(476,  477),  relied  on,  simply  recognize'  the  jurisdiction  of  equity, 
without  legislation,  upon  a  proper  showing  being  made.  Besides, 
there  was  no  judgment  in  that  case;  but  it  was  contended  that  it 
was  not  permissible  for  the  complainants  to  prove  that  the  con- 
tract between  Paulling  and  Fenno  was  tainted  with  gaining,  be- 
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cause  Fenno  had  been  called  on  to  disclose  the  entire  transaction, 
and  his  answer  was  conclusive.  The  complainants  were  credit- 
ors of  Paulling  seeking  to  annul  a  certain  alleged  gambling  trans- 
action between  him  and  Fenno,  by  which,  '*^''  if  permitted  to 
stand,  a  certain  mortgage  security  given  them  by  Paulling  would 
be  impaired  or  destroyed.  In  support  of  the  supposed  conclu- 
siveness of  the  answer,  counsel  in  the  case  referred,  arguendo,  to 
the  statute  of  1812,  providing  that:  "The  courts  of  equity  shall 
have  jurisdiction,  in  all  cases  of  gambling  consideration,  so  far  as 
to  sustain  a  bill  of  discovery,  or  to  enjoin  judgments  at  law."  In 
response  to  this,  the  court  said:  "This  statute  does  not  confer 
upon  our  courts  of  chancery  the  entire  jurisdiction  they  possess 
incases  of  gambling  contracts;  independent  of  legislation  upon 
the  subject,  they  may  grant  relief  in  such  cases,  upon  a  proper 
showing  being  made."  Counsel  overlooked  what  the  court  said 
immediately  following  this  remark,  when  stating  the  reasons 
for  the  act  of  1812,  thus:  "Anterior  to  the  act,  a  party  against 
whom  a  judgment  was  recovered,  upon  a  contract  obnoxious  to 
the  law  against  gaming,  was  not  entitled  to  go  into  equity  with- 
out showing  some  excuse  for  the  failure  to  avail  himself  of  a  legal 
defense.  To  open  the  door  of  chancery,  in  such  cases,  although 
the  opportunity  of  defending  at  law  had  been  neglected,  was  the 
only  additional  end  proposed  by  the  statute":  See,  also,  Cheat- 
ham v.  Young,  5  Ala.  353;  Finn  v.  Barclay,  15  Ala.  626.  The 
other  cases  cited  were  under  the  influence  of  statutes,  which,  like 
our  own  prior  to  the  code  of  1852,  rendered  void,  not  only  gamb- 
ling contracts,  but  judgments  founded  thereon.  If  the  supposed 
common-law  principle  contended  for  ever  obtained  anywhere, 
the  repeal  of  the  act  of  1812,  and  of  the  statute  rendering  gamb- 
ling judgments  void,  showed  very  clearly  a  legislative  intention 
that  it  should  not  obtain  here. 

It  is  next  insisted  that  the  statutes  of  New  York  authorize  the 
openirg  of  such  judgments,  without  showing  an  excuse  for  not  de- 
fending at  law;  and  that  under  the  constitution  and  laws  of  the 
United  States  which  give  a  judgment  or  decree  of  one  state  the 
same  legal  effect  in  other  states  which  it  has  in  the  state  where 
rendered,  we  are  required  to  take  judicial  notice  of  the  statutes 
of  the  state  where  rendei;ed  which  affect  the  conclusiveness  of 
the  judgment.  The  plausible  argument  is,  that  as  the  supreme 
court  of  the  United  States  may  revise  our  judgments,  denying 
rights  claimed  under  the  constitution  and  laws  aforesaid,  and,  in 
doing  so,  will  look  into  the  local  laws  of  the  state  where  the  judg- 
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ment  was  ^^^  rendered,  so  should  this  court j  that,  as  said  by  the 
Biipreme  court  of  Pennsylvania,  holding  to  this  view:  "It  would 
be  a  very  imperfect  and  discordant  administration  for  the  court 
of  original  jurisdiction  to  adopt  one  rule  of  decision,  while  the 
court  of  final  resort  was  governed  by  another;  and  hence  it  fol- 
lows that,  in  questions  of  this  sort,  we  should  take  notice  of  the 
local  laws  of  a  sister  state  in  the  same  manner  the  supreme  court 
of  the  United  States  would  in  a  writ  of  error  to  our  judgment"; 
Ohio  v.  Hinchman,  27  Pa.  St.  479.  Mr.  Freeman,  in  annotating 
State  v.  Twitty,  11  Am.  Dec.  779,  after  quoting  the  Pennsylvania 
case,  cites,  as  supporting  the  doctrine,  Paine  v.  Schenectady  Ins. 
Co.,  11  E.  I.  411;  Butcher  v.  Bank  of  Brownsville,  2  Kan.  70;  83 
Am.  Dec.  446;  Dodge  v.  Cofl&n,  15  Kan.  277,  and  Rae  v.  Hulbert, 
17  111.  572,  and  adds:  "It  was  laid  down  as  a  general  rule  in  Car- 
penter V.  Dexter,  8  Wall.  513,  that  where  one  state  recognizes  an 
act  done  under  the  laws  of  another,  it  will,  so  far  as  necessary, 
take  judicial  cognizance  of  those  laws.  This  principle,  which 
seems  to  be  obvious,  covers  the  case  just  cited.  Certainly,  a  court 
cannot  give  effect  to  a  judgment,  or  recognize  it  as  a  judgment, 
without  taking  notice  of  the  law  under  which  it  was  obtained." 
There  are  decisions  of  other  states  the  other  way;  for  instance, 
Pelton  V.  Platner,  13  Ohio,  209,  42  Am.  Dec.  197,  and  Holmes  v. 
Broughton,  10  Wend.  75,  25  Am.  Dec.  536.  To  these  latter  must 
be  added  our  own  adjudications:  Hinson  v.  Wall,  20  Ala.  298; 
Kohn  V.  Haas,  95  Ala.  478. 

But  whatever  may  be  the  better  rule,  the  solution  of  the  ques- 
tion may  be  dispensed  with  in  this  cause.  Assuming  that  we  will 
take  judicial  notice  of  the  statute  of  N"ew  York,  and  taking  that 
statute  as  it  is  reproduced  upon  the  brief,  we  find  it  to  be,  that  all 
promises,  agreements,  notes,  bills,  bonds,  or  other  contracts, 
judgments,  mortgages,  or  other  securities,  or  other  conveyances 
whatsoever,  made,  in  whole  or  in  part,  on  a  gaming  consideration, 
or  in  consideration  of  any  wager,  are  void,  and  money  paid  there- 
on may  be  recovered.  It  cannot  be  denied,  under  this  statute  de- 
claring judgments,  as  well  as  contracts,  void,  that  in  any  legal 
proceeding  in  the  state  of  New  York  seeking  to  enforce  a  judg- 
ment rendered  in  that  state  upon  a  contract  founded  upon  a  wa- 
ger, or  any  right  dependent  upon  that  judgment,  or,  in  any  legal 
proceeding  there,  assailing  ^^^  the  judgment  on  account  of  the 
wager,  either  directly  or  collaterally,  the  judgment  would  be  an- 
nulled upon  averment  and  proof  of  the  nature  of  the  considera- 
tion. If  that  nature  appeared  upon  the  record,  the  judgment 
would  be  void  on  its  face.    Not  so  appearing,  however,  it  would. 
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necessarily,  be  voidable  only  by  allegation  and  proof.  The  judg- 
ment, upon  its  face,  in  such  case,  would  be  valid.  These,  we 
think,  are  the  necessary  effects  of  such  a  judgment,  influenced  by 
such  statute,  and  upon  them  the  appellees  rely;  and  under  the 
constitution  and  laws  of  the  United  States,  before  referred  to, 
these  effects  must  be  accorded  to  the  judgment  in  any  state  of  the 
union  where  it  may  come  in  controversy.  The  same  defenses 
could  have  been  made  against  the  New  York  judgment  in  the 
state  of  Georgia  that  could  have  been  made  in  New  York.  After 
the  recovery  in  New  York,  as  the  bill  expressly  avers  and  puts  in 
issue,  the  plaintiffs  therein  sued  the  defendant,  upon  that  judg- 
ment, in  the  proper  law  court  of  the  county  of  the  defendant's 
residence,  in  the  state  of  Georgia,  having  jurisdiction  of  the  sub- 
ject matter,  and  acquiring  jurisdiction  of  the  person,  by  personal 
service.  The  record  not  disclosing  the  gambling  nature  of  its  con- 
sideration, the  judgment,  as  we  have  said,  was  valid  on  its  face. 
There  was  no  statute  or  law  of  the  state  of  Georgia  brought  before 
us  declaring  void  judgments  based  upon  wagers.  What,  then, 
was  the  defendant's  duty,  when  thus  sued  in  Georgia,  if  he  de- 
sired to  avail  himself  of  the  invalidity  of  the  judgment  s^ed 
upon,  under  the  laws  of  New  York?  It  was,  unquestionably,  to . 
plead  and  prove  the  nature  of  the  consideration  of  the  judgment 
sued  upon.  He  failed  to  make  this  defense;  or,  making  it,  the  is- 
fue  was  decided  against  him,  and  judgment  was  rendered  for  the 
plaintiffs.  The  gambling  act  of  Georgia  (assuming  that  we  will 
take  notice  of  it  under  the  constitution  and  laws  of  the  United 
States)  rendering  only  contracts,  and  not  judgments,  void,  that 
recovery  was  conclusive  of  the  validity  of  the  consideration  of  the 
New  York  judgment  sued  upon;  as  much  so  as  if  the  gambling 
contract  itself  had  been  the  cause  of  action  in  the  Georgia  court. 
Under  the  constitution  and  laws  of  the  United  States,  we  must 
give  this  judgment  the  same  effect  as  would  be  given  it  in  Geor- 
gia, where  rendered.  Thus,  inquiry  into  the  validity  of  the  ***** 
consideration  is  forever  foreclosed  by  the  last-named  recovery. 

It  is  insisted  that,  as  matter  of  fact,  the  indebtedness,  which 
formed  the  basis  of  these  recoveries,  was  other  and  different  from 
that  secured  by  the  mortgage;  that  payments  made  by  the  defend- 
ant should  be  applied  by  the  court  to  that  part  of  the  indebted- 
ness which  was  secured  by  the  mortgage.  The  note  and  mort- 
gage were  executed  June  26,  1885.  The  cotton  speculations,  as 
agreed  to  at  that  time,  were  thereafter  continued  until  December 
28,  1885,  There  were  two  remittances  made  by  Hatcher  to  com- 
plainants: one  November  7,  1885,  $3,000,  and  the  other  Decern- 
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ber  11,  1885,  $4,442.63.  These  were  the  only  payments  made 
after  the  mortgage,  except  the  current  profits  of  speculations, 
which  were  passed  to  Hatcher's  credit,  and  which  were  largely 
overbalanced  by  the  current  losses,  which  were  charged  to  him. 
Thus,  on  July  8th,  9th,  10th,  11th,  and  23d  there  were  aggregate 
losses  of  $20,398.27,  against  profits,  July  15th  and  29th,  aggre- 
gating $12,087.76— net  loss,  $8,310.51.  On  October  9th,  14th, 
20th,  21st,  aggregate  losses,  $6,770.78,  with  no  profits.  On 
December  28th,  losses,  $6,301.34,  with  no  profits — total  net 
losses,  after  the  mortgage  was  executed,  $21,382.63.  On  June 
15th,  there  was  a  payment  of  $2,503.75  on  estimated  losses  on 
contracts  then  existing,  but  not  closed  until  July.  After  adding 
the  balance  of  losses,  estimated  as  having  accrued  when  the  mort- 
gage was  given,  and  adjusting  interest  and  certain  return  com- 
missions, and  deducting  the  two  payments  of  November  7th  and 
December  11th,  there  was  due  complainants  December  31,  1885, 
$17,461.10.  We  have  carefully  examined  the  evidence,  and  have 
not  the  slightest  doubt  that  the  November  payment  was  for  mar- 
gins or  reimbursement  on  current  dealings,  with  no  thought  or 
intent  on  the  part  of  either  that  it  was  to  reduce  or  impair  the 
mortgage  security;  and  as  to  the  payment  of  December  11th  of 
$4,442.63,  it  is  too  plain  for  serious  controversy  that,  as  Peet  and 
Ellis  positively  swear,  it  was  paid  expressly  to  cover  the  purchase 
of  5,000  bales  of  cotton  which  was  made  on  December  7th. 
Hatcher  agreed  to  remit  $5,000,  to  induce  and  cover  that  pur- 
chase, but  when  he  forwarded  his  clieck  from  Columbus,  Georgia, 
on  the  9th,  it  called  for,  net,  only  $4,442.63;  and  ^^^  Ellis,  ac- 
knowledging its  receipt  on  the  11th,  called  upon  him  to  remit  the 
balance  of  the  $5,000,  as  agreed,  which  he  never  did.  It  is  true 
Hatcher,  in  his  deposition,  makes  tlie  statement  that  upon  a  prop- 
osition mnde  by  Ellis,  "as  per  letters  attached  dated  October  27, 
November  16,  and  December  11,  1885,  agreeing  if  I  would  pay 
the  firm  five  thousand  dollars  on  the  note,  that  he  would  get  his 
firm  to  carry  five  thousand  bales  of  futures  a  quarter  of  a  cent 
without  margin,  and  that  I  did  pay  $4,449.30  upon  same,  Avhich 
has  never  been  credited  on  the  note  as  per  letters  attached."  But 
when  the  letters  referred  to  are  examined,  it  is  seen  that  he  is 
mistaken.  The  letter  of  October  27th  from  P^llis  contained, 
among  other  things,  a  proposition  to  Hatcher  that  if  he  would 
pay  his  note  due  November  4th  (for  $10,000),  he  would  get  the 
firm  to  carry  5,000  bales  for  him  without  calling  for  margin  of 
a  quarter  of  a  cent.  The  letter  of  November  16th  from  Ellis  in- 
quires: "Why  don't  you  adopt  my  suggestion  about  the  5,000  b.  Cj 
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pay  up  your  note  ($10,000),  and  buy  some  cotton?"  Hatcher  at- 
taches no  correspondence  showing  any  proposition  at  all  relating 
to  a  payment  of  $5000  on  the  note,  or  otherwise.  There  was  evi- 
dently some  other  arrangment,  afterward  made,  for  the  payment 
of  $5,000,  for  the  reason  that  Ellis,  in  acknowledging  receipt  of 
the  check  for  $4,443.  63  net,  on  December  11th,  writes:  "We  en- 
close credit  note  for  proceeds,  $4,443.63,  and  await  further  remit- 
tance of  $557.37  to  complete  the  $5,000  as  per  your  agreement." 
Hatcher  does  not  explain  this.  Peet  and  Ellis  explain  it  sub- 
stantially as  we  have  above  stated.  Besides,  we  are  satisfied  from 
the  testimony  of  Hatcher  himself,  as  well  as  all  the  witnesses  who 
testify  upon  the  subject,  that  the  intention  of  the  parties  was  that 
the  mortgage  should  cover,  as  far  as  it  went,  all  net  arrearages  to 
Peet  &  Co.,  which  might  develop  while  the  speculations  were 
going  on. 

The  decree  heretofore  rendered  in  this  cause  ifl  adhered  to,  and 
the  application  for  rehearing  overruled. 

Reversed  and  rendered. 


EVIDENCE  —  PRESUMPTION.  —  THE    COMMON    LAW  of    one 

state  is  presumed  to  be  the  same  as  that  of  another  state  where  the 
action  is  brought:  Alabama  etc.  R.  R.  Co.  v.  Carroll,  97  Ala.  126;  38 
Am.  St.  Rep.  163,  and  note;  and  this  presumption  extends  to  its  stat- 
utory law  as  well  as  to  its  common  law:  Cavallaro  v.  Texas  etc.  Ry. 
Co.,  110  Cal.  348;  52  Am.  St.  Rep.  94.  To  rebut  this  presumption  the 
laws  of  another  state  must  be  alleged  and  proven:  Gist  y.  Western 
Union  Tel.  Co.,  45  S.  C.  344;  55  Am.  St.  Rep.  7f;.3. 

CONTRACTS— VALIDITY  OF— LEX  LOCI  CONTRACTUS.— The 
general  rule  is,  that  a  contract  valid  where  made  Is  valid  every- 
where: Note  to  Gist  V.  Western  Union  Tel.  Co.,  55  Am.  St.  Rep.  763. 
But  this  rule  is  subject  to  the  qualification  that  no  state  or  nation 
is  bound  to  enforce  contracts  made  elsewhere  which  violate  its  pub- 
lic policy  or  positive  legislation:  Gist  v.  Western  Union  Tel.  Co., 
45  S.  C.  344;  55  Am.  St.  Rep.  763,  and  extended  note. 

CONTRACTS  DEALING  IN  FUTURES— VALIDITY  OF.— Con- 
tracts dealing  in  futures  are  void  as  gambling  contracts,  unless 
there  Is  a  bona  fide  Intention  that  the  article  contracted  for  shall  be 
actually  delivered  and  received  in  liind.  at  the  time  appointed  in  the 
contract:  Gist  v.  Western  Union  Tel.  Co.,  45  S.  C.  344;  55  Am.  St. 
Rep.  763,  and  note;  Lester  v.  Buel,  49  Ohio  St.  240;  34  Am.  St.  Rep. 
556,  and  note. 

CONTRACTS  DEALING  IN  FUTURES— RIGHTS  OF  BROK- 
ERS.—A  broker  may  negotiate  a  contract  for  the  sale  of  goods  to  be 
delivcretl  in  the  future,  without  being  privy  to  an  illegal  intent  of 
the  principals  rendering  it  void;  and,  being  innocent,  he  has  a  meri- 
torious ground  for  the  recovery  of  compensation  for  services  and 
advances:  Crawford  v.  Spencer,  92  Mo.  498;  1  Am.  St.  Rep.  745,  and 
extended  note.  See,  also,  note  to  Peters  v.  Grim,  149  Pa.  St.  163; 
34  Am.  St.  Rep.  599. 

JUDGMENTS— RES  JUDICATA-CONSIDERATTON.— A  Judg- 
ment Is  conclusive  on  all  defenses  which  could  have  been  presented 
by  the  exercise  of  due  diligence.    Therefore,  a  Judgment  cannot  be 
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collaterally  avoided  by  showing  that  It  was  based  upon  a  note  sup- 
ported by  an  Illegal  consideration:  Hobby  v.  Bunch,  83  Ga.  1;  20 
Am.  St.  Rep.  301,  and  note;  Gould  v.  Sternburg,  128  111.  510;  15  Am. 
St.  Rep.  138.  See  extended  note  to  Fahey  v.  Esterley  Machine  Co.» 
44  Am.  St.  Rep.  554. 

JUDGMENTS  OF  OTHER  STATES  —  CONCLUSIVENESS.— 
Judgments  in  personam  of  sister  states  are  placed  on  the  same 
footing  as  domestic  judgments,  and  entitled  to  the  same  credit  and 
effect,  when  sought  to  be  enforced  in  the  different  states  as  they,  by 
law  or  usage,  have  in  the  particular  states  wherein  they  were  ren- 
dered: Ambler  v.  Whipple,  139  111.  311;  32  Am.  St.  Rep.  202.  See, 
also,  Parker  t.  Stoughton  MiU  Ck>.,  81  Wis.  174;  51  Am.  8t  Sep.  881. 
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OOEPORATIONS-CAPITAL  STOCK  AS  A  TRUST  FUND.— 
The  capital  stock  of  a  corporation  is  now  regarded  in  equity  as  a 
trust  fund  for  the  payment  of  debts.  Creditors  have  a  lien  upon  It 
which  Is  prior  In  point  of  right  to  any  claim  which  the  stockholders 
as  such  can  have;  and  courts  will  be  astute  to  detect  and  defeat  any 
scheme  or  device  which  is  calculated  to  withdraw  this  fund,  or  iu  any 
way  to  place  it  beyond  the  reach  of  creditors. 

CORPORATIONS— WHAT  IS  A  WITHDRAWING  OF  AS- 
SETS.—If  a  stockholder  in  a  corporation  which  is  known  by  him  to 
be  insolvent,  sells  his  stock  to  the  company,  at  its  par  value,  and  re- 
ceives for  it  a  note  and  mortgage,  executed  and  delivered  directly  to 
him  by  the  buyer,  who  is  a  debtor  of  the  company  upon  notes  secured 
by  mortgage,  and  whose  mortgage  indebtedness  to  it  is  discharged 
In  equal  amount,  the  transaction  is  a  withdrawing  of  the  assets  of 
the  corporation,  and  such  stockholder  is  liable  for  the  amount  of  the 
secured  notes  so  withdrawn,  in  a  suit  by  the  trustee  of  the  Insolvent 
corporation. 

Action  to  recover  the  value  of  certain  assets  of  an  insolvent 
manufacturing  company,  alleged  to  have  been  transferred  to  the 
defendant  in  exchange  for  his  stock,  and  in  fraud  of  the  creditors 
of  the  company.  There  was  a  judgment  for  the  plaintiff,  and 
the  defendant  appealed. 

Charles  B.  Perkins  and  George  W.  Meloney,  for  the  appellant 

Elliot  B.  Sumner  and  Charles  E.  Searls,  for  the  appellee. 

2»  ANDEEWS,  C.  J.  The  plaintiff  is  the  trustee  in  insol- 
vency of  the  W.  G.  &  A.  R.  Morrison  Company,  a  corporation 
legally  organized  pursuant  to  the  laws  of  this  state,  and  located 
at  Windham.  That  corporation  was  declared  on  the  '**  twenty- 
eighth  day  of  February,  1894,  to  be  insolvent,  by  the  oouit  of 
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probate  for  the  district  of  Windham,  and  the  plaintiff  was  ap- 
pointed the  trustee.  The  defendant  had  been  a  stockholder  in 
that  corporation,  owning  forty  shares  of  its  stock  of  the  par 
value  of  one  hundred  dollars  each. 

The  complaint  alleges  that  said  corporation  was  on  the  twenty- 
nintli  day  of  July,  1889,  insolvent,  and  thereafter  continued  to  be 
so  insolvent  until  the  date  it  wias  so  declared  by  the  court  of 
probate;  and  that  "the  defendant,  on  the  fourteenth  day  of  June, 
1890,  ....  well  knowing  the  insolvency  of  said  company,  with 
the  purpose  and  design  of  escaping  financial  loss  and  evading 
liability  as  a  stockholder  of  said  company,  and  in  fraud  of  the 
then  existing  and  future  creditors  of  said  company,  unlawfully 
transferred  and  surrendered  to  said  company  said  forty  shares  of 
the  capital  stock  of  the  said  company,  and  received  in  exchange 
therefor  from  said  company,  four  thousand  dollars  in  good  and 
valuable  notes  and  securities  of  said  company,  whereby  the  defend- 
ant unlawfully  took  from  the  capital  of  said  company  the  sum  of 
four  thousand  dollars,  which  he  still  retains.'^  It  is  also  alleged 
that  the  estate  of  said  corporation  is  deeply  insolvent,  that  said 
stock  now  in  the  hands  of  the  plaintiff  is  wholly  worthless,  and 
that  the  amount  so  illegally  withdrawn  by  the  defendant  is  need- 
ed to  pay  the  claims  of  creditors  proved  against  the  said  insolvent 
estate.  The  plaintiff  claimed  to  recover  the  value  of  said  shares 
with  interest. 

The  superior  court  found,  in  substance,  that  the  averments  of 
the  complaint  were  true,  and  rendered  judgment  for  the  plain- 
tiff. As  to  the  transaction  between  the  defendant  and  the  said 
corporation  on  the  fourteenth  day  of  June,  1890,  this  appears: 
Prior  to  that  day  the  said  corporation  had  sold  to  one  A.  G. 
Turner,  a  large  amount  of  silk  manufacturing  machinery,  and 
had  taken  his  notes  therefor  aggregating  in  the  whole  more  than 
forty  thousand  dollars.  These  notes  were  absolutely  secured  by 
said  machinery.  One  of  these  notes  for  the  sum  of  two  thousand 
five  hundred  dollars  had  been  sold  by  the  said  corporation  to  the 
defendant.  On  said  day  the  defendant  reconvcved  said  two  thou- 
sand five  hundred  dollar  **  note  to  the  corporation,  transferred  to 
it  the  said  forty  shares  of  its  capital  stock,  and  pave  in  cash  three 
thousand  three  hundred  and  eighty-four  dollars,  and  received 
from  the  said  corporation  ten  thousand  dollars  of  said  Turner's 
notes.  The  corporation  surrendered  to  Turner  ten  thousand  dol- 
lars of  his  said  notes  which  were  secured  upon  said  machinery, 
and,  in  lieu  thereof,  Turner  gave  his  notes  for  the  same  amount 
directly  to  the  defendant,  and  secured  these  by  a  mortgage  oi 
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other  property.  These  notes,  so  secured,  were,  and  are,  perfectly 
good. 

In  Crandall  v.  lincoln,  62  Conn.  73,  94,  52  Am.  Rep.  560,  this 
court  said:  "The  stock  of  a  corporation  is  its  only  basis  of  credit. 
Unlike  a  partnership,  its  members  generally  are  not  individually 
liable  for  its  debts.  The  character,  reputation,  and  credit  of  its 
promoters  do  not  attach  to  the  corporation  itself,  except  to  a  lim- 
ited extent.  Hence  it  is  of  vital  importance  that  the  law  should 
rigidly  guard  and  protect  the  capital  stock.  Otherwise,  especially 
in  these  days  when  so  large  a  portion  of  the  business  of  the  coun- 
try is  carried  on  by  corporations,  confidence,  on  which  the  pros- 
perity of  the  country  largely  depends,  would  be  seriously  im- 
paired. Hence  it  is  that  in  equity  the  capital  stock  of  a  corpora- 
tion is  now  regarded  as  a  trust  fund  for  the  payment  of  debts. 
The  creditors  have  a  lien  upon  it,  which  is  prior  in  point  of 
right  to  any  claim  which  the  stockholders  as  such  can  have  upon 
it;  and  courts  will  be  astute  to  detect  and  defeat  any  scheme  or 
device  which  is  calculated  to  withdraw  this  fund,  or  in  any  way 
to  place  it  beyond  the  reach  of  creditors":  Citing  Wood  v.  Dum- 
mer,  3  Mason,  308.  This  is  the  settled  law.  In  Cook  on  Stock- 
holders, section  312,  it  is  said:  "The  objection  usually  made  to 
allowing  a  corporation  to  purchase  its  own  stock  is  that  there- 
by the    corporation  funds  are  expended    and    no    property  is 

received  by  the  corporation  except  the  right  to  resell The 

better  rule  goes  still  further,  and  declares  that  if  a  corporation, 
by  a  purchase  of  shares  of  its  own  capital  stock,  thereby  reduces 
its  actual  assets  below  its  capital  stock,  or  if  its  actual  assets  at 
that  time  are  less  than  the  capital  stock,  such  purchase  may  be 
impeached  and  set  aside,  and  the  vendor  of  the  stock  rendered  lia- 
ble thereon  at  the  instance  of  a  **  corporate  creditor'':  Morawetz 
on  Corporations,  sec.  781;  Webster  v.  Upton,  91  U.  S.  65,  67; 
Hightower  v.  Thornton,  8  Ga.  486,  499;  52  Am.  Dec.  412. 

The  appellant  does  not  dispute  this  rule  of  law.  He  only  at- 
tempts to  extricate  this  case  from  that  rule.  His  claim  is,  that 
as  the  property  on  which  Turner  gave  a  mortgage  to  secure  the 
notes  he  had  given  to  the  defendant  was  property  which  had 
never  belonged  to  the  corporation,  therefore  the  defendant  had 
taken  nothing  from  the  fund  from  which  the  creditors  of  the 
corporation  were  to  be  paid,  and  consequently  ought  not  to  be 
required  to  pay  back  anything.  That  claim  is  wholly  inadmissi- 
ble in  this  court.  The  finding  of  the  superior  court  settles  the 
facts  adversely  to  such  claim.  It  is  found  that  by  the  said  trans- 
action and  sale  the  defendant  obtained  from  the  corporation. 
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in  exchange  for  his  forty  shares  of  stock,  valuable  assets  of  the 
company;  and  that  the  assets  thus  obtained  were  of  the  value 
of  four  thousand  dollars.  That  finding  is  conclusive,  unless  in- 
consistent with  the  subordinate  facts  set  out.  Here  the  finding 
is  fully  supported  by  the  facts  detailed  in  it.  The  Turner  notes, 
held  by  the  said  corporation  and  secured  upon  the  machinery, 
were  perfectly  good.  The  Turner  notes  which  the  defendant  ob- 
tained, secured  upon  other  property,  were  no  better.  The  Tur- 
ner notes  were  the  real  thing  which  the  defendant  took  out  of 
the  assets  of  the  corporation.  The  security  given  for  the  no'tes, 
whether  before  or  after  the  l-ith  of  June,  1890,  waa  only  an  inci- 
dent. There  is  no  subtility  of  w^ords  which  can  make  the  inci- 
dent displace  the  real  thing,  or  make  a  shadow  more  important 
than  the  substance. 
There  is  no  error. 

In  this  opinion  the  other  judges  concurred. 


What  Is  a  Withdrawing  of  the  Assets  of  Corporations.* 

Scope  of  Note. — The  principal  case,  and  In  re  Brocliway  Mfg.  Co., 
89  Me.  121,  56  Am.  St.  Rep.  401,  are  the  only  ones  we  have  noticed 
whi.?li  expressly  define  what  constitutes  a  withdrawal  of  the  assets 
of  a  corporation;  but,  generally  spealsing,  it  is  evident  that  any  act 
or  means  whereby  corporate  assets  are  put  beyond  the  reach  of  any 
person  entitled  thereto  ma#,  for  want  of  a  better  term,  be  denomi- 
nated a  "withdrawing"  of  them  from  the  legitimate  piirposes  for 
which  they  exist.  The  form  of  withdrawal  seems  to  be  immaterial: 
See  Thompson  on  Corporations,  see.  6527,  under  the  subhead  of 
Fraudulent  Diversions  of  the  Property  of  the  Corporation.  It  may  be 
done  by  a  fraudulent  sale,  mortgage,  assignment,  preference,  gift, 
or  some  other  device  or  scheme  to  prevent  creditors  and  others  from 
receiving  what  is  due  them.  "We  shall,  therefore,  attempt  to  show, 
in  this  note,  what  acts  and  means  constitute  a  diversion  of  corpo- 
rate assets  from  the  lawful  and  legitimate  purposes  to  which  they 
should  be  applied. 

General  Principles. — In  broad  terms,  the  assets  of  a  corporation  are 
regarded,  in  equity,  as  a  trust  fund,  and  the  directors  as  trustees. 
They  have  no  power  or  right  to  use  or  appropriate  the  funds  of  the 
corporation  to  themselves,  or  to  waste,  destroy,  give  away,  or  mis- 
apply them:  Ellis  v.  Ward,  137  111.  509;  whether  the  corporation  be 
solvent  or  Insolvent:  Beach  v.  Miller,  130  111.  162;  17  Am.  St.  Rep.  291. 
A  corporation  cannot,  by  its  directors,  sell  or  dispose  of  its  assets  to 
the  prejudice  of  creditors  and  stocliholders,  under  such  circum- 
stances, on  such  terms,  and  at  such  prices  as  indicate,  upon  the  face 

•  BEFERENCE8  TO  MONOGRAPHIC  NOTES. 

Assets  of  corporations  as  a  trust  fund:  '12  Am.  St.  Rep.  767-771. 
Power  of  corporation  to  purchase  its  own  capital  stock:  33  Am.  St.  Rep.  839-847, 
Sale  by  corpor  itlon  of  all  its  assets  and  effect  thereof:  99  Aro.  Dec.  333-338. 
When  stockholders  may  maintain  sir  ts  against  officers  and  agents  of  corporations 
to  caU  them  to  account  or  to  set  aside  their  acts:  41  Am.  Deo.  867-370. 
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of  the  transaction,  that  they  are  being  squandered  recklessly  or 
fraudulently  in  disregard  of  the  trust  committed  to  them:  Fogg  v. 
Blair,  139  U.  S.  118.  A  corporation  holds  its  property  as  the  trustee 
of  its  stockholders:  Pearson  v.  Concord  R.  R.  Corp.,  62  N.  H.  537; 
13  Am.  St.  Rep.  590;  Rabe  v.  Dunlap,  51  N.  J.  Eq.  40;  and  they,  like 
any  other  cestui  que  trust,  have  a  right  to  have  the  trust  property 
honestly  managed  and  preserved  from  waste  and  misappropriation. 
They  have  a  right  to  have  the  property  of  the  corporation  applied 
and  used  exclusively  for  the  purposes  specified  in  its  charter,  and 
any  attempt  by  its  managers  to  appropriate  it  to  any  other  purpose 
is  a  violation  of  the  rights  of  the  stockholders:  Rabe  v.  Dunlap,  51 
N.  J.  Eq.  40.  As  the  assets  of  a  corporation,  as  between  itself  and  its 
creditors,  constitute  a  trust  fund  for  the  payment  of  its  debts,  these 
assets  cannot  be  lawfully  distributed  among  shareholders,  or,  a  for- 
tiori, be  diverted  to  mere  volunteers,  while  corporate  debts  remain 
unpaid:  Vance  v.  McNabb  etc.  Co.,  92  Tenu.  47.  If  a  majority  of  the 
stockholders  combine  to  manage  the  business  of  a  corporation  in  such 
a  way  as  to  divert  all  the  profits  of  the  enterprise  from  their  legiti- 
mate destination,  and  to  appropriate  them  to  their  own  use,  and  have, 
In  part,  executed  their  plan,  a  proper  ease  is  presented  for  the  inter- 
vention of  the  court  to  make  a  division  of  the  assets  where  the  cir- 
cum.stances  render  any  change  in  the  personnel  of  the  management 
impracticable:  F'ougeray  v.  Cord,  50  N.  J.  Eq.  185.  A  trustee,  who 
has  committed  a  breach  of  trust  by  deliberately  extracting  and  ap- 
propriating, to  his  own  use,  a  part  of  the  trust  fund,  cannot  cure  the 
breach  and  demand  the  further  custody  of  such  fund  by  simply  re- 
storing it:  Fougeray  v.  Cord,  50  N.  J,  Eq.  185.  A  corporation  may 
buy  and  sell  property  as  an  individual:  Reynolds  v.  Commissioners, 
5  Ohio,  204;  but  a  director  of  a  corporation  cannot  barter  the  assets 
of  his  company  for  personal  gain:  Guild  v.  Parker,  43  N.  J.  L.  430. 
It  will  be  presumed  that  the  manager  of  a  corporation  has  power  to 
sell  its  assets  within  the  scope  of  his  authority,  In  the  absence  of 
proof  that  he  does  not  possess  such  authority:  National  Bank  v. 
Goolsby,  Tex.  Civ.  App.,  Jan.,  1S96;  but  general  authority  to  the 
managers  of  a  corporation,  such  as  the  president  and  cashier  of  a 
bank,  giving  them  entire  control  of  all  financial  matters  of  the  cor- 
poration, unrestricted  by  any  by-laws  or  rules  of  the  board  of  di- 
rectors or  stockholders,  confers  no  power  upon  them  to  use  the  prop- 
erty of  the  corporation  in  the  private  business  or  for  the  individual 
benefit  of  one  of  themselves:  Rhodes  v.  Webb,  24  Minn.  292.  The 
misapplication  of  corporate  funds  may  be  enjoined  by  a  stockholder: 
Hill  V.  Glasgow  R.  R.  Co.,  41  Fed.  Rep.  610;  but  the  directors  of  a 
corporation  are  not  liable  for  assets  lost  through  mere  mismanage- 
ment: Kraft-Holmes  Grocery  Co.  v.  Crow,  36  Mo.  App.  288.  A  court 
will  not  ordinarily  interfere  with  the  control  of  a  corporation  by  its 
directors  and  a  majority  of  its  stockholders.  It  will  not  interfere,  al- 
though the  directors  have  acted  unwisely  and  not  for  the  best  inter- 
ests of  the  coi'poration  they  represent.  To  justify  the  Interference  of 
the  court  with  the  management  of  a  corporation  on  the  application 
of  a  minority  of  the  stockholders,  it  must  be  shown  that  the  action 
of  the  governing  body  complained  of  has  been  so  clearly  against  the 
Interests  of  the  minority  of  the  stockholders  as  to  amount  to  a  wan- 
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ton  and  fraudulent  destruction  of  the  rights  of  such  minority,  and 
that  such  action  is  a  clear,  substantial  and  flagrant  violation  of  their 
riglits:  Hart  v.  Ogdensburg  etc.  R.  R.  Co.,  89  Hun,  316.  Director* 
are  not  liable  for  moneys  of  the  corporation  paid  out  in  good  faiths 
though  paid  out  wrongfully:  In  re  Kingston  etc.  Co.  [1896],  2  Ch> 
279.  Compare  Fox  v.  Hale  etc.  Min.  Co.,  108  Cal.  369,  showing  that 
directors  of  a  corporation  are  liable  for  loss  and  damage  to  it  caus- 
ed by  an  abuse  of  their  trust.  Courts  of  equity,  however,  do  not  in- 
terfere with  the  action  of  such  officers  as  a  corporation  has  placed 
in  charge  of  its  affairs,  unless  it  exceeds  their  discretion  or  amounts- 
to  aggravated  misconduct  equivalent  to  actual  or  constructive  fraud: 
Cicotte  V.  Anciaux,  53  Mich.  227.  So  long  as  honesty  and  good  faitb 
concur,  the  acts  of  the  oflicers  of  a  corporation  are  valid  and  con- 
clude the  company:  rarli  v.  Grant  Locomotive  Worlis,  40  N.  J.  Eq^ 
114;  but  they  are  personally  liable  if  they  suffer  the  corporate  fund* 
or  property  to  be  wasted  or  lost  by  gross  negligence  and  inattention 
to  the  duties  of  their  trust;  and  an  action  at  law  may  be  maintained 
against  them  jointly  and  severally  for  the  amount  of  such  losses:: 
Horn  etc.  Min.  Co.  v.  Ryan,  42  Minn.  196.  Courts  will  not  allow  cor- 
porations to  escape  responsibility  by  means  of  any  disguise,  and  will 
not,  therefore,  allow  the  obligations  to  the  community,  under  which 
a  railroad  Is  placed  by  Its  charter,  to  be  evaded  by  any  transfer  of 
its  rights  and  powers  to  another  company:  New  Yorlc  etc.  R.  R.  Co. 
V.  Winans,  17  How.  30. 

Capi'al  Stock  — Trust  Fund  and  its  Pursuit. — The  governing  body, 
or  directors  of  a  corporation,  hold  Its  capital  stocli  na  a  trust  fund, 
in  order  that  it  may  be  preserved  and  administered,  primarily,  for 
the  benefit  of  creditors,  and  secondarily  for  the  benefit  of  the  stocl'- 
holders.  It  must  not,  however,  be  understood  from  the  use  of  the 
phrase  "trust  fund,"  which  is  convenient  for  the  purpose  of  express- 
ing a  certain  general  idea,  that  there  is  a  specific  lien,  or  a  direct 
trust.  It  is  used,  in  the  cases,  to  express  the  idea  that  corporate 
property  must  be  first  appropriated  to  the  payment  of  the  debts  of 
the  company  before  there  can  be  any  distribution  of  It  among  stock- 
holders: Corey  v.  Wadsworth,  99  Ala.  68;  42  Am.  St.  Rep.  29;  O'Bear 
Jewelry  Co.  v.  ^'olfer,  106  Ala.  205;  54  Am.  St.  Rep.  31;  Hollins  v. 
Brierfield  Coal  etc.  Co.,  150  U.  S.  371,  383;  Hospes  v.  Northwestern 
etc.  Car  Co.,  48  Minn.  174;  31  Am.  St.  Rep.  637.  The  capital  of  a  cor« 
poration  is  its  own  property,  which  it  may  use  and  dispose  of.  If  not 
prohibited  by  its  charter,  the  same  as  a.  natural  person.  It  is  not 
lield  in  trust  for  creditors,  except  in  the  sense  that  there  can  be 
no  distribution  of  it  among  stoclvholders  without  provision  being  first 
made  for  the  payment  of  corporate  debts,  and  that,  as  In  the  case 
of  a  natural  person,  any  disposition  of  it  in  fraud  of  creditors  is  void: 
HospeS'V.  Northwestern  etc.  Car  Co.,  48  Minn.  174;  31  Am.  St.  Rep. 
637.  If  a  corporation  becomes  insolvent,  the  equitable  interest  of  the 
stockholders  in  the  property  and  their  conditional  liability  to  credit- 
ors, place  the  property,  as  held  In  Hollins  v.  Brierfield  Coal  etc. 
Co.,  150  U.  S.  371,  383,  in  a  condition  of  trust,  first  for  creditors,  and 
then  for  stockholders;  but  this  "is  rather  a  trust  in  the  administra- 
tion of  the  assets  after  possession  by  a  court  of  equity  than  a  trust 
attaching  to  the  property,  as  such,  for  the  direct  benefit  of  either 
AM.  St.  Rkp.,  Vol.  LVII.— 6 
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•  creditor  or  stockholder."  This  "trust  fund"  doctrine,  commonly  call- 
ed the  "American  doctrine,"  Is  fully  explained  in  the  following  late, 
clear,  and  well-considered  cases:  O'Bear  Jewelry  Co.  v.  Volfer,  106 
Ala.  205;  54  Am,  St.  Rep.  31;  Hospes  v.  Northwestern  etc.  Car  Co., 
48  Minn.  174;  31  Am.  St.  Rep.  637;  Hollins  v.  Brierfleld  Coal  etc.  Co., 
150  U.  S.  371;  Gottlieb  v.  Miller,  154  111.  44.  51;  Cole  v.  Millerton  Iron 
<:o.,  133  N,  Y.  164;  28  Am.  St.  Rep.  615,  and  the  monographic  note  to 
Conover  v.  Hall,  45  Am.  St.  Rep.  826-835, 

In  the  sense,  therefore,  above  explained,  not  only  the  capital  stocli 
of  a  corporation,  but  unpaid  subscriptions  to  capital  stock,  as  well 
as  all  the  other  property  and  assets  of  a  corporation,  constitute  a 
trust  fund  for  the  benefit  of  creditors  and  stockholders,  which  can- 
not be  given  away  or  disposed  of,  without  consideration,  or  in  fraud 
■of  creditors  and  stockholders;  and  creditors  of  the  corporation  hare 
the  right  of  priority  of  payment  over  any  stockholder:  In  re  Brock- 
way  Mfg.  Co.,  89  Me,  121;  56  Am.  St.  Rep.  401;  Hollins  v,  Brierfleld 
■Coal  etc.  Co.,  150  IT.  S.  371;  Clark  v.  Bever,  139  ,U.  S,  96;  Fogg  v. 
Blair,  139  U,  S.  118;  Sawyer  v.  Hoag,  17  Wall.  610,  620;  New  Albany 
T,  Burke,  11  Wall.  96,  106;  Mumma  v.  Potomac  Co.,  8  Pet.  280;  Childs 
T.  N.  B,  Carlstein  Co.,  76  Fed,  Rep,  86;  Ames  v.  Union  Pac,  Ry.  Co., 
74  Fed,  Rep,  335;  South  Bend  Toy  Mfg,  Co,  v.  Pierre  Fire  etc,  Ins. 
Co.,  4  S.  Dak.  173;  Richardson  v.  Green,  133  U,  S,  30,  45;  Hawkins  v. 
Glenn,  131  U.  S.  319;  Scovill  v,  Thayer,  105  U,  S,  143,  154;  County  of 
Morgan  v,  Allen,  103  U,  S,  498;  Upton  v,  Tribilcock,  91  U,  S,  45;  San- 
ger v.  Upton,  91  U.  S,  56;  Webster  v.  Upton,  91  U,  S,  65;  Ellis  v. 
Ward,  137  111,^09;  Beach  v.  Miller,  130  111,  162;  17  Am.  St,  Rep,  291; 
Yance  v.  McNabb  etc.  Co.,  92  Tenn.  47;  Goodin  v.  Cincinnati  etc.  Co., 
18  Ohio  St.  169;  98  Am.  Dec.  95;  Coleman  v.  Howe,  154  111.  458;  45 
Am.  St.  Rep.  133;  aflirming  53  111.  App.  82;  Fear  v,  Bartlett,  81  Md. 
435;  Burch  v.  Taylor,  1  Wash,  245;  Stutz  v.  Handley,  41  Fed.  Rep. 
531;  Cole  v.  Millerton  Iron  Co.,  133  N,  Y.  164;  28  Am,  St.  Rep,  615. 

Capital  stock  of  a  corporation  is  assets:  Peninsular  Sav.  Bank  v. 
Black  Flag  etc,  Co,,  105  Mich.  535.  It  is  a  fund  set  apart  for  the 
payment  of  its  debts.  "It  is  a  substitute  for  the  personal  liability 
which  subsists  in  private  copartnerships.  When  debts  are  incurred, 
:a  contract  arises  with  the  creditors  that  it  shall  not  be  withdrawn 
■or  applied  otherwise  than  upon  their  demands,  until  such  demands 
:are  satisfied.  The  creditors  have  a  lien  upon  it  in  equity.  If  divert- 
ed, they  may  follow  it  as  far  as  it  can  be  traced,  and  subject  it  to 
tlie  payment  of  their  claims,  except  as  against  holders  who  have 
iaken  it  bona  fide  for  a  valuable  consideration  and  without  notice. 
It  is  publicly  pledged  to  those  who  deal  with  the  corporation  for 
'their  security.  Unpaid  stock  is  as  much  a  part  of  this  pledge,  and 
.as  much  a  part  of  the  assets  of  the  company,  as  the  cash  which  has 
been  paid  in  upon  it.  Creditors  have  the  same  right  to  look  to  it 
as  to  anything  else,  and  the  same  right  to  insist  upon  its  payment 
as  upon  the  payment  of  any  debt  due  the  company.  As  regards  cred- 
itors, there  is  no  distinction  between  such  a  demand  and  any  other 
:  assets  which  may  form  a  part  of  the  property  and' effects  of  the  cor- 
poration": Sanger  v,  Upton,  91  U.  S,  56,  60,  per  Mr,  Justice  Swayne. 
■Other  cases  support  the  same  doctrine:  See  Upton  v.  Tribilcock,  91 
'U.  S.  45;  County  of  Morgan  v.  Allen,  103  U.  S.  498,  508;  Richardson 
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y.  Green,  133  U.  S.  30,  45;  Peters  v.  Bain,  133  U.  S.  670,  691;  Hastings 
V.  Drew,  50  How.  Pr.  254;  Hospes  v.  Northwestern  etc.  Oar  Co.,  48 
Minn,  174;  31  Am.  St.  Rep.  637;  In  re  Brock  way  Mfg.  Co.,  89  Me.  121; 
56  Am.  St.  Rep.  401.  Any  device,  tlierefore,  by  wliich  the  members 
of  a  corporation  seeli  to  avoid  liability  for  the  full  value  of  their 
stock,  such  as  an  agreement  that  the  stock  shall  be  regarded  as 
"fully  paid  up,"  when  it  is  not  so,  in  fact,  is  void  as  to  creditors  of 
the  corporation:  Coleman  v.  Howe,  154  111.  458;  45  Am.  St.  Rep.  133; 
Peninsular  Sav.  Bank  v.  Black  P^'lag  etc.  Co.,  105  Mich.  535.  Thus, 
if  the  subscribers  to  the  stock  of  an  incorporated  company  pay  twen- 
ty per  cent  on  their  shares,  and  enter  into  an  agreement  with  the 
company  that  no  further  assessments  shall  be  made  thereon,  and 
certificates  for  full,  paid  shares  are  issued  to  them,  the  agreement  Is, 
in  equity,  void  as  to  creditors,  where  the  company  is  adjudged  a 
bankrupt,  and  it  becomes  necessary  to  assess  the  unpaid  stock  for 
the  purpose  of  meeting  the  claims  of  creditors:  Scovill  v.  Thayer, 
105  U.  S.  143.  The  rights  of  creditors  of  a  corporation  cannot  be 
defeated  by  a  simulated  payment  of  the  stock  subscription,  nor  by 
any  device  short  of  an  actual  payment  in  good  faith:  Sawyer  v. 
Moag,  17  Wall.  610.  The  public  has  no  means  of  knowing  about  pri- 
vate contracts  made  between  a  corporation  and  Its  stockholders. 
Creditors,  therefore,  have  the  right  to  presume  that  the  stock  sub- 
scribed has  been,  or  will  be,  paid  up,  and  if  it  is  not,  a  court  of 
oquity  will,  at  their  instance,  require  It  to  be  paid:  Scovill  v.  Thayer, 
105  U.  S.  143,  154.  "When  the  Interest  of  the  public  or  of  strangers 
is  to  be  affected  by  any  transaction  between  the  stockholders  own- 
ing the  corporation,  and  the  corporation  itself,  'such  transaction 
should  be  subject  to  a  rigid  scrutiny,  and,  if  found  to  be  infected 
with  anything- unfair  toward  such  third  person  calculated  to  injure 
liim,  or  designed  intentionally  and  inequitably  to  screen  the  stock- 
liolder  from  loss  at  tlie  expense  of  the  general  creditor,  it  should  be 
disregarded  or  annulled  so  far  as  it  may  inequitably  affect  him.' 
So,  when  the  interest  of  creditors  require,  those  who  hold  shares  of 
stock  In  a  corporation,  purporting  to  be,  but  which  are  shown  not 
to  have  been,  paid  for  to  the  extent  of  their  face  value,  should  be 
held  liable  to  pay  for  such  shares  in  full,  unless  it  appears  that  they 
acquired  the  stock  under  circumstances  that  did  not  give  creditors 
and  other  stockholders  just  ground  for  complaint":  Clark  v.  Bever, 
130  IT.  S.  96,  112,  per  Mr.  Justice  Harlan.  See,  also,  Fogg  v.  Blair, 
139  U.  S.  118. 

An  increase  or  decrease  of  the  capital  stock  of  a  corporation,  unless 
authorized  by  its  charter,  or  by  statute,  cannot  affect  the  rights  of 
creditors  existing  before  the  change  is  made,  as  the  corporation  has 
no  right  to  make  such  change  except  in  the  way  specified:  Handley 
V.  Stutz,  139  U.  S.  417,  428;  Grangers'  etc.  Iirs.  Co.  v.  Kamper,  73 
Ala.  325;  Sutherland  v.  Olcott,  95  N.  Y,  93;  Laredo  Imp.  Co.  v.  Stev- 
enson, 66  Fed.  Rep.  633;  Railway  Co.  v.  Allerton,  18  Wall,  233;  Ross- 
Meehan  etc.  Foimdry  Co.  v.  Southern  etc.  Co.,  72  Fed.  Rep.  957.  The 
direct  result  of  such  action  Is  to  affect  corporate  assets,  and,  in  case 
of  a  decrease,  it  is  a  withdrawal  of  assets  of  the  corporation.  Cor- 
porate stock  may  be  paid  for  In  labor  or  property  as  well  as  in 
money:  Liebke  v.  Knapp,  79  Mo,  22;  49  Am.  Rep.  212;  Peninsular 
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Sav.  Bank  v.  Black  Flag  etc.  Co.,  105  Mich.  535;  bat  !t  must  be  of 
such  value  as  to  be  the  money's  worth;  If  property,  of  the  value  of 
the  amount  of  the  par  value  of  the  stock;  and  if  labor,  it  must  be 
reasonably  of  the  face  value  of  the  stock.    If  property  is  conveyed 
to  a  corporation  in  payment  of  subscriptions  for  stock,  it  may  be 
at  a  valuation  agreed  upon  between  the  parties  to  the  transaction, 
where  such  valuation  is  made  in  good  faith  and  in  the  fair  exercise 
of  judgment  and  discretion   honestly  exercised:   Gilkie  etc,   Co.   v. 
Dawson  etc.  Co.,  46  Neb.  333;  Turner  v.  Bailey,  12  Wash.  634;  North- 
western etc.  Life  Ins.  Co.  v.  Cotton  Exchange  etc.  Co.,  70  Fed.  Rep. 
155;  Woolfolk  v.  January,  131  Mo,  620;  Hastings  Malting  Co.  v.  Iron 
Kange  Brewing  Co.,  Minn.,  June,  1896.    Unless  entire  good  faith  was 
exercised  in  valuing  property  taken  by  the  corporation  for  stock,  the 
stockliolders  must  respond  to  the  creditors  of  an  insolvent  corporation 
for  the  par  value,  less  the  actual  value  of  the  property  taken:  Cole- 
man V.  Howe,  154  111.  458;  45  Am.  St,  Rep,  133;  Hastings  Malting 
Co,  V.  Iron  Range  Brewing  Co.,  Minn,,  June,  1896;  Peninsular  Sav. 
Bank  v.  Black  Flag  etc.  Co.,  105  Mich.  535;  Farmers'  Bank  v.  Galla- 
her,  43  Mo,  App,  482.    If  the  property  taken  was  worthless,  shadowy, 
and  unsubstantial  in  its  nature,  courts  will  hold  that  there  has  been 
no  payment  at  all  and  the  stockholders  will  be  liable  on  such  fraud- 
ulently obtained  stock  for   unpaid   subscriptions:    Salt  Lake  Hard- 
ware Co,  V,  Tintic  Milling  Co,,  Utah,  May,  1896.    So  a  "gross  and 
obvious  overvaluation   of   property"   taken   in   payment   for   stock 
"would  be  strong  evidence  of  fraud"  in  an  action  by  a  creditor  to  en- 
force the  personal  liability  of  a  stockholder:  Peninsular  Sav.  Bank 
V.  Black  Flag  etc,  Co,,  105  Mich,  535;  Gilkie  etc.  Co.  v.  Dawson  etc. 
Co.,  46  Neb.  3,33,  349;  Lloyd  v.  Preston,  146  U.  S.  630.    If  property  of 
well-known  value  is    taken  by  a    corporation  in  payment  for  stock 
subscriptions  at  a  highly  exaggerated  estimate,  a  strong  presump- 
tion of  bad  faith  arises,  which  will  be  conclusive  unless  rebutted: 
Coleman  v.  Howe,  154  111,  458;  45  Am.  St.  Rep.  133,    Thus,  the  issu- 
ance of  stock  to  the  amount  of  three  hundred  thousand  dollars  for 
property  well  understood  to  be  worth  not  over  seventy-five  thousand 
dollars  is  fraudulent  on  its  face,  and,  in  case  the  corporation  becomes 
Insolvent,  the  stockholders  must  respond  to  creditors  for  the  differ- 
ence:    Coleman  v.  Howe,  154  111.  458;  45  Am,   St.  Rep.  133.    The 
courts  will  not  allow  the  assets  of  a  corporation  to  be  thus  practi- 
cally withdrawn,  and  frittered  away.    A  receiving  of  property,  by 
a  corporation,  in  payment  of  stock  subscriptions,  is,  however,  pre- 
sumed valid  until  impeached  by  appropriate  pleadings  and  proof: 
Shields  v.  Clifton  Hill  Land  Co.,  94  Tenn,  123;  45  Am.  St.  Rep.  700, 
As  to  what  pleadings  are  insufficient,  in  such  cases,  see  Jones  v. 
Whil worth,  94  Tenn,  602, 

A  coiporation  may  buy  property  and  pay  for  it  In  stock:  Shannon 
v,  Stevenson.  173  Pa,  St,  419;  and  its  act  in  paying  out  Its  entire 
capital  stock  for  property  purchased  may,  or  may  not,  be  fraudulent, 
according  to  the  facts  of  the  case:  Knowles  v.  Duffy,  40  Hun,  435! 
Business  corporations  cannot  exchange  their  goods  for  their  capital 
stock  so  as  to  reduce  or  retire  the  latter:  St.  Louis  Mfg.  Co.  v.  Hu- 
bert, 24  Mo.  App,  3.38.  A  corporation  has  the  right,  unless  forbidden 
by  statute,  to  acquire    shares  of  its  own  capital  stock:  Eggmann  v. 
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Blanke,  40  Mo.  App.  318;  Rollins  v.  Shaver  etc.  Carriage  Co  ,  80 
Iowa,  380;  20  Am.  St.  Rep.  427;  New  England  Trust  Co.  v.  Abbott, 
162  Mass.  148;  monographic  note  to  Commercial  Nat.  Bank  v.  Burch, 
33  Am,  St.  Rep.  389-347,  on  the  power  of  a  corporation  to  purchase 
its  own  capital  stock.  But  the  right  of  a  corporation  to  buy  in  and 
cancel  its  own  stock  cannot  be  exercised  in  derogation  of  the  rights 
of  bona  fide  creditors.  The  money  paid  in  by  the  corporation  for  its 
own  stock  is  a  trust  fund  in  the  hands  of  the  stockseller,  and  may 
be  pursued  by  corporate  creditors  when  the  purchase  Is  to  their  in- 
jur}': Note  to  Commercial  Nat.  Bank  v.  Burch,  33  Am.  St.  Rep.  344. 
Neither  can  the  right  of  the  corporation  to  so  dispose  of,  or  with- 
draw, its  assets  be  exercised  in  fraud  of  the  rights  of  dissenting 
stockholders.  Thus  iu  Lowe  v.  Pioneer  Threshing  Co,,  70  Fed.  Rep. 
(546,  the  stockholders  of  a  corporation,  by  a  majority  vote,  from  which 
the  minority  dissented,  authorized  the  directors  to  buy  the  stock  of 
certain  stockholders,  and  pay  therefor  in  plant,  machinery,  etc., 
which  constituted  nearly  all  the  assets  and  property  of  the  corpo- 
ration; but  it  was  held  that,  while  the  corporation  might  buy  its 
own  stock,  at  least  with  Its  profits,  and  with  the  consent  of  the 
stockholders,  the  proposed  action  would  be  in  fraud  of  the  rights  of 
the  dissenting  stockholders,  and  should  be  enjoined. 

While  stockholders  have  full  benefit  of  the  profits  made  by  the 
corporation,  they  cannot  take  any  portion  of  the  corporate  funds  or 
assets  until  all  other  claims  on  them  are  extinguished.  Their  rights 
are  not  to  the  capital  stock,  but  to  the  residuum  after  all  demands 
on  it  are  paid.  The  agents  of  the  company  may  be  held  liable  by 
creditors  for  wasting,  or  otherwise  withdrawing  assets,  which  are 
needed  to  satisfy  their  claims,  on  the  ground  that  it  constitutes  a 
misapplication  of  trust  funds.  For  example.  If  the  funds  of  a  corpo- 
ration are  used  by  its  treasurer  to  pay  for  Its  stock,  purchased  by 
him  and  other  stockholders  for  themselves,  with  the  consent  of  all 
the  stockholders  and  directors,  the  .  treasurer  thereby  becomes  re- 
sponsible for  the  whole  amount  of  the  money  so  converted.  So  long 
as  he  holds  the  money  In  the  treasury,  it  is  there  to  answer  for  the 
debts  of  the  corporation,  if  necessary,  and  it  should  be  so  applied 
so  long  as  necessary  for  that  purpose;  but  If  he  withdraws  it,  except 
as  prescribed  by  law,  he  does  so  subject  to  the  trust  for  the  payment 
of  corporate  debts,  where  the  money  Is  needed  for  that  purpose,  and 
it  Is  immaterial  whether  he  got  the  money  by  fair  agreement  with 
his  associates  or  by  a  wrongful  act:  In  re  Brockway  Mfg.  Co.,  89 
Me.  121;  56  Am.  St.  Rep.  401. 

Acts  Affecting  Stockholders. — As  a  stockholder's  liability  for  unpaid 
stock  Is  assets  and  a  trust  fund  for  the  payment  of  creditors  of  the 
corporation  (Cushing  v,  Perot,  175  Pa,  St,  66;  52  Am.  St.  Rep.  835; 
Thompson  v.  Reno  Sav.  Bank,  19  Nev.103;  3  Am.  St.  Rep.  797;  Shickle 
V.  Watts,  94  Mo.  410;  Stuart  v.  Hayden,  72  Fed.  Rep.  402),  It  Is  evident 
that  to  release  a  stockholder  from  his  liability,  without  consideration, 
or  not  to  enforce  it,  amounts,  practically,  to  a  "withdrawing"  of  the 
assets  of  the  corporation.  Any  contract,  therefore,  between  a  corpo- 
ration, or  its  agents,  and  a  shareholder,  limiting  the  latter's  liability 
for  stock,  is  void  both  as  to  creditors  of  the  company  and  Its  a&- 
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Bignce  in  bankruptcy:  Upton  v.  Tribilcock,  91  U.  S.  45.  The  liability 
of  shareholders  cannot  be  discharged  by  the  company  to  the  injury 
of  creditors;  as  by  allowing  them  to  forfeit  their  stock  upon  paying 
thirty  per  cent  on  their  shares:  Slee  v.  Bloom,  19  Johns.  456;  10 
Am.  Dec.  273.  Any  secret  arrangement  between  the  corporation  and 
its  shareholders  whereby  the  responsibility  of  the  latter  is  made  less 
than  it  appeai-s  to  be  under  the  articles  of  incorporation  is  void  as 
against  creditors:  Thompson  v.  Reno  Sav.  Bank,  19  Nev.  103;  3  Am. 
St.  Rep.  797.  No  device  will  free  one,  who  has  purchased  shares 
from  .a  corporation  for  a  percentage  of  their  nominal  value,  from  his 
obligation  to  pay  creditors  the  residue:  Ailing  v.  Wenzell,  35  111. 
App.  246.  As  shown  above,  unpaid  subscriptions  to  the  stock  of  a 
corporation  constitute  a  trust  fund  for  the  benefit  of  creditors:  Farns- 
worth  v.  Robbins,  36  Minn.  369;  Fogg  v.  Blair,  139  U.  S.  118;  Thomp- 
son V.  Reno  Sav.  Bank,  19  Nev.  103;  3  Am.  St.  Rep.  797;  which  can- 
not be  given  away  or  disposed  of  by  the  corporation,  without  con- 
sideration, or  fraudulently,  to  the  prejudice  of  creditors:  Fogg  v. 
Blair,  139  U.  S.  118,  126.  No  by-law  or  resolution  of  the  stockhold- 
ers, as  opposed  to  the  rights  of  creditors,  can  authorize  the  release 
of  the  obligation  of  a  solvent  stockholder  to  pay  for  the  stock  taken 
by  him,  although  the  consideration  of  such  release  is  the  surrender 
of  his  stock:  Farns worth  v.  Robbins,  36  Minn,  369.  An  insolvent 
company's  voluntary  release  of  a  stock  subscription  is  a  fraud  upon 
Its  creditors,  whether  their  claims  arose  before  or  after  the  stock 
was  issued:  Carter  v.  Union  Printing  Co.,  54  Ark.  576. 

The  willful  destruction  or  diminution  of  any  part  of  the  trust  funds 
of  a  corporation,  or  the  diversion  of  the  proceeds  thereof,  is  a  fraud 
upon  creditors,  and  subjects  its  perpetrator  to  a  suit  by  them,  or 
their  legal  representative,  for  proper  relief:  Stuart  v.  Hayden,  72 
Fed.  Rep.  402.  Any  attempt  to  evade  a  stockholder's  liability,  either 
by  issuing  stock  as  fully  paid  when  it  is  not,  or  by  putting  in  prop- 
erty at  a  value  grossly  in  excess  of  its  real  worth,  or  by  gift,  or  by 
services,  or  by  an  agreement  to  render  services,  grossly  incommen- 
surate with  their  value,  is  void  as  to  the  public  and  creditors  of  the 
corporation:  Peninsular  Sav.  Bank  v.  Black  Flag  etc.  Co.,  105  Mich. 
535,  538.  A  stockholder  is  liable  for  unpaid  stock,  whether  he  Is  a 
purchaser  or  an  original  subscriber:  Shickle  v.  Watts,  94  Mo.  410. 
A  subscriber  for  capital  stock  of  a  corporation  does  not,  as  such,  sus- 
tain any  direct  trust  relation  to  its  creditors,  but  is  simply  and  sole- 
ly its  debtor:  Turner  v.  Alabama  Min.  &  Mfg.  Co.,  25  111.  App.  144; 
Mitchell  V.  Beckmau,  64  Cal.  117.  He  cannot  escape  liability  for 
existing  debts  by  transferring  his  stock:  Jackson  v.  Meek,  87  Tenn. 
69;  10  Am.  St.  Rep.  620;  nor  can  a  subscription  to  capital  stock  in 
a  corporation  be  rescinded  so  as  to  affect  the  rights  of  its  creditors 
while  the  corporation  is  insolvent:  Putnam  v.  New  Albany,  4  Biss. 
365.  Mere  mismanagement  of  the  affairs  of  the  corporation  does 
not  release  a  stockholder  from  his  obligation  to  pay  for  the  stock 
subscribed  by  him:  Hards  v.  Platte  Valley  Imp.  Co.,  46  Neb.  709. 

In  advance  of  the  final  distribution  of  the  estate  of  a  corporation, 
where  it  has  ceased  to  exist,  the  stockholders  cannot,  even  unani- 
mously, agree  to  a  distribution  or  division  of  any  part  of  the  capital 
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Btock  of  the  corporation  which  the  directors  are  forbidden  to  make: 
Kohl  V.  Lilienthal,  81  Cal.  378.  A  mutual  benefit  association  cannot 
withdraw  its  reserve  fund  so  as  to  deprive  its  members  of  the  bene- 
fit and  protection  thereof:  McClure  v.  Levy,  79  Hun,  285. 

If  the  directors  of  a  corporation  waste  and  lose  its  property,  the- 
stockholders  have  an  indirect  remedy,  through  an  action  by  the  cor- 
poration, in  its  corporate  capacity,  to  obtain  redress  for  injuries  to^ 
the  common  property  by  the  recovery  of  damages:  Smith  v.  Hurd^ 
12  Met.  371;  46  Am.  Dec.  690.  A  stockholder  in  an  incorporated  bank, 
may  maintain  a  bill  in  equity  against  the  corporation,  the  directors, 
and  other  stockholders,  upon  its  being  alleged  that  they  have  been 
guilty  of  fraudulent  practices,  in  depreciating  the  value  of  the  stock, 
suspending  banking  operations,  refusing  cash  payments,  and  with- 
holding dividends.  In  such  a  bill,  the  complainant  may  join  indi- 
vidual stockholders  with  the  corporation,  and  may  have  an  account- 
ing of  the  stock  and  funds,  and  a  restoration  of  whatever  may  have 
been  fraudulently  withdrawn  from  the  common  stock:  Taylor  v.  Mi- 
ami Exporting  Co.,  5  Ohio,  162;  22  Am.  Dec.  785.  So,  a  minority  of 
the  stoclcholders  of  a  corporation  may  maintain  a  suit  in  equity 
against  the  directors,  against  the  corporation,  and  against  all 
others,  whether  individuals  or  corporations,  assisting  them  or  con- 
federating with  them  to  restrain  such  corporation  and  the  di- 
rectors thereof  from  doing  acts  which  amount  to  a  violation  of 
charters,  or  to  prevent  any  misapplication  of  their  capital  or 
profits  which  might  result  in  lessening  the  dividends  of  stock- 
holders, or  the  value  of  their  shares,  if  the  acts  Intended  to 
be  done  create  what,  in  law,  is  denominated  a  breach  of  trust. 
And  the  jurisdiction  extends  to  inquire  into  and  to  enjoin  any 
proceedings  by  individuals,  in  whatever  character  they  may  pro- 
fess to  act,  if  the  subject  of  complaint  is  an  implied  violation  of 
a  corporate  franchise,  or  the  denial  of  a  right  growing  out  of  it,^ 
for  which  there  is  no  adequate  remedy  at  law:  March  v.  Eastern  R. 
R.  Co.,  40  N.  H.  548;  77  Am.  Dec.  732.  Stockholders  may  also  main- 
tain a  bill,  to  which  the  corporation  is  a  party  defendant,  against  the 
remaining  stocliholders  who  have  a  majority  of  the  stock  and  consti- 
tute a  majority  of  the  directors,  where  the  bill  charges  such  directors 
with  fraudulently  combining  to  appropriate  the  funds  of  the  corpora- 
tion for  their  individual  benefit,  destroying  the  business  and  depre- 
ciating the  stock,  improperly  withdrawing  the  funds  of  tlie  corpo- 
ration, concealing  their  amount  and  refusing  to  permit  it  to  be  charg- 
ed on  the  books,  or  to  permit  suits  to  be  brought  for  its  recovery, 
and  threatening  to  sell  the  corporation  property  for  less  than  it& 
value,  and  to  waste  and  destroy  it  for  their  individual  benefit,  and 
praying  for  a  disclosure  and  an  account,  the  payment  of  whatever 
may  be  due  to  the  corporation,  and  an  injunction  against  selling  or 
wasting  its  property:  Sears  v.  Hotchkiss,  25  Conn.  171;  65  Am.  Dec. 
557.  Every  stocliholder  or  member  of  a  corporation  is  entitled  to 
sue  in  equity  to  prevent  any  departure,  from  the  chartered  purposes 
of  a  corporation,  by  the  action  of  the  majority:  Ashton  v.  Dashaway 
Assn.,  84  Cal.  61.  As  to  when  stockholders  may  maintain  suita 
against  officers  and  agents  of  corporations  to  call  them  to  account^ 
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or  to  set  aside  their  acts,  see  monographic  note  upon  that  subject 
to  Hersey  v.  Veazie,  41  Am.  Dec.  367-370. 

Other  Forms  of  Withdrawal.  —  A  benevolent  association.  Incorpo- 
rated to  promote  the  cause  of  temperance,  and  not  for  pecuniary 
4»rofit,  Is  not  authorized  to  divide  any  part  of  the  corporate  property 
or  funds  among  Its  members;  and  an  action  to  prevent  or  set  aside 
«uch  a  plain  misappropriation  of  the  corporate  funds  may  be  main- 
tained by  any  member  of  such  association:  Ashton  v.  Dashaway 
Assn.,  84  Cal.  61.  If  the  stoclc  and  entire  assets  of  an  insurance 
company  are  transferred  to  another  insurance  company  in  which  the 
policy  holders  reinsure  their  risks,  and  which  company  assumes  the 
liabilities  of  the  former  company,  and  such  absorption  of  one  com- 
pany by  the  other  Is  unlawful,  and  results  In  great  loss  to  policy 
holders  and  creditors  of  the  former  company,  a  court  will  hold,  in  an 
action  by  the  receiver  of  the  former  company  against  the  adminis- 
trator of  a  director  thereof,  that  the  defendant's  intestate  and  associ- 
ate directors  were  liable  to  the  full  extent  of  the  damage  caused  by 
€uch  misapplication  and  waste  of  the  corporate  funds,  and  were  not 
relieved  from  liability  by  the  fact  that  the  transactions  in  question 
were  carried  out  under  the  advice  of  able  and  experienced  counsel: 
Plerson  v.  Cronk,  26  Abb.  N.  C.  25.  So,  If  an  old  corporation,  being 
indebted,  conveys  all  Its  property,  upon  a  nominal  or  grossly  Inade- 
-quate  consideration,  without  providing  for  its  creditors,  to  a  new 
company  brought  Into  existence  through  the  agency  of  the  officers 
of  the  old  company,  and  for  the  sole  purpose  of  such  transfer,  such 
<lIspositlon  of  the  assets  Is  fraudulent  and  void,  as  against  creditors 
of  the  company:  Vance  v.  McNabb  etc.  Co.,  92  t'enn.  47. 

Any  arrangement  which  has  the  effect  of  withdrawing  the  capital 
of  an  Incorporated  company,  and  turning  It  over  to  the  stockholders, 
except  as  provided  by  law.  Is  violative  of  a  statute  forbidding  the 
trustees  "to  divide,  withdraw,  or  In  any  way,  pay  to  the  stock- 
liolders,  or  any  of  them,  any  part  of  the  capital  stock  of  the  com- 
pany," and  is  void  as  to  any  creditor  of  the  corporation,  either  prior 
or  subsequent,  who  had  no  notice  of  the  arrangement  at  the  time 
of  giving  the  credit;  and  "capital  stock,"  In  such  a  statute,  means 
the  capital  of  the  corporation  on  which  it  transacts  business,  wheth- 
er It  consists  of  money,  property,  or  other  valuable  commodities: 
3Iartin  v.  Zellerbach,  38  Cal.  300;  99  Am.  Dec.  365.  If  stockholders 
in  a  corporation,  about  the  time  of  its  dissolution,  take  to  themselves 
a  steamboat,  the  property  of  the  corporation,  which  they  sell  and 
dispose  of  to  their  own  use,  they  are  liable,  pro  rata,  according  to 
the  stock  held  by  them,  to  pay  a  creditor's  claim  which  existed  when 
they  took  the  property:  Hastings  v.  Drew,  50  How.  Pr.  254. 

In  Dillon  v.  Commercial  Cable  Co.,  87  Hun,  444,  the  promoters  of 
the  corporation  secured  an  agreement  with  it  whereby  eight  hun- 
•dred  out  of  a  total  issue  of  one  thousand  shares  of  preferred  stock 
were  to  be  issued  to  them;  and  such  eight  hundred  shares  were  to 
be  entitled  to  fifteen  per  cent  of  the  net  profits  of  the  corporation. 
These  shares  were  subsequently  canceled  by  consent  of  the  promot- 
ers, but  upon  the  express,  though  secret,  arrangement  made  by  the 
main  promoter  that  the  promoters  should  still  have  the  same  rights 
«nd  advantages  as  If  no  cancellation  had  taken  place.    The  capital 
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stock  was  subsequently  increased  from  four  millions  to  six  millions 
of  dollars,  and  later  to  ten  millions,  and  sold  to  third  persons.  One 
of  the  promoters  then  brought  an  action  to  compel  the  issue  to  him 
of  his  portion  of  the  preferred  stock,  but  the  court  refused  to  enforce 
the  "scheme"  to  the  injury  of  innocent  purchasers  of  the  capital 
stock  as  increased. 

The  promoters  of  a  bridge  company,  the  only  subscribers  to  its 
stock,  agreed  to  assign  to  the  complainant  a  certain  interest  therein. 
Two  of  the  promoters,  officers  of  the  company,  subsequently  made, 
on  its  behalf,  a  contract  with  a  construction  company,  whereby  the 
latter  company,  in  consideration  of  one  million  dollars  in  bonds  of 
the  bridge  company  and  the  entire  one  million  five  hundred  thousand 
dollars  of  the  bridge  company's  stock  subscribed,  agreed  to  construct 
the  bridge,  furnish  money  to  acquire  land  for  approaches,  and  return 
to  the  shareholders  two  hundred  thousand  dollars  of  the  amount  sub- 
scribed, the  contract  reciting  that  the  one  million  five  hundred 
thousand  dollars  of  the  bridge  company's  capital  stock  was  used  by 
the  bridge  company  with  the  consent  of  the  subscribers.  At  the 
same  time,  however,  such  two  officers  agreed  with  the  construction 
company,  in  consideration  of  three  hundred  thousand  dollars  in  the 
bridge  company's  bonds,  and  of  six  hundred  thousand  dollars  in  the 
bridge  company's  stock,  to  procure  and  convey  title  to  said  lands 
needed  for  right  of  way.  The  construction  contract  was  reported 
by  them  to  their  board  of  directors,  but  nothing  was  said  about  the 
contract  concerning  the  right  of  way.  The  two  officers  afterward 
procured  the  necessary  lands,  using  only  the  bonds  for  that  pur- 
pose, and  made  a  substantial  profit  in  the  transaction,  as  they  had 
expected  to  do.  The  complainant  was  a  holder  of  stock  in  the  con- 
struction company.  It  turned  out  that  the  two  officers  so  arranged  the 
contracts  that  they  secured  for  their  individual  benefit  six  hundred 
thousand  dollars  of  the  stock,  as  an  apparent  profit  of  the  right  of 
way  contract,  when,  in  fairness,  it  should  have  been  added  to  the 
two  hundred  thousand  dollars  returned  to  the  original  stock  sub- 
scribers in  the  construction  contract;  and  the  court  did  not  nesitate 
to  hold  that  there  was  such  a  direct  trust  relation  between  the  two 
officers,  on  the  one  hand,  and  the  stock  subscribers  on  the  other,  in 
the  use  of  the  stock  to  secure  the  erection  of  the  bridge,  that  the 
former  were  directly  accountable  to  the  latter  for  the  six  hundred 
thousand  dollars  of  stock  thus  improperly  diverted  to  the  individual 
benefit  of  the  trustees:  Krohn  v.  Williamson,  62  Fed.  Rep.  8G9. 

A  railroad  company,  having  purchr^eda  majority  of  the  stock  of 
a  canal  company,  elected  for  the  latter  a  board  of  directors  in  their 
own  interest;  and  then,  witli  the  assent  of  such  board,  appropriated 
the  entire  property,  including  the  canal,  of  the  canal  company  as  a 
railroad  tracli,  paying  a  price  agreed  on  between  the  directors  of  the 
two  companies,  which  was  far  below  the  value  of  the  property.  It 
was  held  that  the  shareholders  and  creditors  of  the  canal  company 
could  not,  after  the  road  had  been  completed,  reclaim  the  property 
or  enjoin  its  use;  but  could  compel  the  railroad  company  to  pay  them 
the  difference  between  the  value  of  the  property  and  the  price  which 
the  railroad  company  paid  for  it:  Goodin  v.  Cincinnati  etc.  Canal  Co., 
18  Ohio  St.  169;  98  Am.  Dec.  95. 
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The  directors  of  a  corporation  act  in  a  fiduciary  capacity,  and  are 
trustees  of  tlie  stockliolders:  Farmers'  etc.  Bank  v.  Downey,  53  Cal. 
466;  31  Am.  Rep.  62;  Holder  v.  Lafayette  etc.  Ry.  Co.,  71  111.  106; 
22  Am.  Rep.  89.  Courts  of  equity  will  not,  therefore,  permit  them, 
in  the  exercise  of  their  duties  as  directors,  to  make  a  profit  for  them- 
selves to  the  exclusion  of  the  other  stockholders.  They  cannot  thus 
withdraw,  or  appropriate,  assets  of  the  corporation  in  which  the 
other  stockholders  have  the  right  to  participate:  Farmers'  etc.  Bank 
V.  Downey,  53  Cal.  466;  31  Am.  Rep.  62;  Schetter  v.  Southern  Or.  Co., 
19  Or.  192.  A  director  of  a  corporation  cannot  deal  with  the  corpo- 
rate property  for  liis  own  benefit,  or  use  it  for  his  individual  pur- 
pose: Hoffman  v.  Reichert,  31  111.  App.  558;  Schetter  v.  Southern  Or. 
Co.,  19  Or.  192.  Directors  of  a  corporation  have  no  right  to  with- 
draw corporate  assets  by  voting  themselves  a  salary,  unless  this  is 
authorized  in  the  by-laws  of  the  corporation,  or  otherwise:  Cheeney 
V.  Lafayette  etc.  Ry.  Co.,  68  111,  570;  18  Am.  Rep.  584;  Holder  v. 
Lafayette  etc.  Ry.  Co.,  71  111.  106;  22  Am.  Rep.  89;  Kelsey  v.  Sar- 
gent. 40  Hun,  150;  Copeland  v.  Johnson  Mfg.  Co.,  47  Hun,  235; 
Fougeray  v.  Cord,  50  N.  J.  Eq.  185;  In  re  Newman  [1895],  1  Ch.  674. 
It  is  a  fraud  for  them  to  vote  extravagant  compensation  to  them- 
selves: Fougeray  v.  Cord,  50  N.  J.  Eq.  185.  If  the  secretary  and 
treasurer  of  a  corporation  fraudulently  appropriates  to  his  own  use, 
under  the  guise  of  salary,  large  sums  of  money  belonging  to  the  cor- 
poration, he  is  liable  for  Interest  on  the  amount  of  the  assets  so  with- 
drawn from  the  corporation  and  appropriated:  Wayne  Pike  Co.  v. 
Hammons,  129  Ind.  308;  and,  if  the  directors  of  a  corporation  apply 
its  funds  to  discharge  their  own  indebtedness,  or  wrongfully  to  pay 
an  outgoing  president  a  salary  for  past  services  not  agreed  to  be 
paid  until  after  their  performance,  they  will  be  liable  to  the  creditors 
of  the  company  for  the  amount  of  the  funds  thus  withdrawn  and 
misapplied:  Ellis  v.  Ward,  137  111.  509.  Company  assets  cannot  be 
withdrawn  for  the  purpose  of  making  presents:  In  re  Newman  [1895], 
1  Ch.  674.  The  executive  committee  of  a  company  have  no  right  to 
vote  money  to  themselves,  in  addition  to  their  regular  compensation, 
for  their  services  as  promoters  and  originators  of  the  company,  or  in 
consideration  of  the  members  retiring  from  such  committee;  and  the 
grant  of  large  sums  for  such  purposes  constitutes  a  good  ground  for 
the  appointment  of  a  receiver  to  recover  bacli  such  moneys  for  the 
benefit  of  the  company:  Blatchford  v.  Ross,  54  Barb.  42;  5  Abb.  Pr., 
N.  S.,  434;  37  How.  Pr.  110.  Allowances  made  by  the  directors  of  a 
corporation,  in  their  own  favor,  are  voidable  at  the  election  of  the 
corporation,  or  at  the  election  of  a  minority  of  the  stockholders,  if 
the  corporation  refuses  to  avoid  them,  without  regard  to  whether 
they  were  fair  and  honest  or  not:  Graves  v.  Mono  Lake  etc.  Min.  Co., 
81  Cal.  303.  The  secretary  of  a  mining  company  has  no  authority, 
by  virtue  of  his  office,  to  make  an  assignment  of  the  promissory  notes 
of  the  company:  Blood  v.  Marcuse,  38  Cal.  590;  99  Am.  Dec.  435. 
Neither  can  the  treasurer  of  a  corporation,  by  virtue  of  his  office, 
assign  the  accounts  of  the  corporation:  Juiliard  v.  Walker,  54  111. 
App.  517. 

The  directors  of  a  corporation  cannot  withdraw  corporate  assets 
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from  creditors  by  allowing  the  foreclosure  of  a  mortgage,  and  then  bid- 
ding in  the  property  themselves:  Cahill  v.  People's  Slaughter  House 
etc.  Co.,  47  La.  Ann.  1483.  The  ordinary  and  usual  powers  of  direct- 
ors do  not  authorize  them  to  lease  the  corporate  property  for  nine 
hundred  and  ninety-nine  years:  Metropolitan  Elevated  R.  R.  Co.  v. 
Manhattan  Elevated  R.  R.  Co.,  11  Daly,  373,  470-479;  14  Abb.  N.  C. 
103,  234-244.  A  corporation,  which  is  in  debt,  cannot  transfer  its 
entire  property  by  lease,  so  as  to  withdraw  the  application  of  it,  at 
its  full  value,  from  the  satisfaction  of  company  debts.  If  such  a 
transfer  is  made,  there  are  circumstances  under  which  a  court  of 
equity  will  decree  the  payment  of  a  judgment  debt  of  the  lessor  by 
the  lessee;  and  if  the  lessee  of  a  railroad  receives  money  to  be  ex- 
pended on  it,  but  misappropriates  the  money  by  spending  it  on  other 
property,  he  cannot  afterward  deprive  a  creditor  of  the  lessor  of  an 
equitable  right  growing  out  of  the  misappropriation,  by  spending 
an  equal  amount  of  his  own  money  on  the  leased  property:  Chicago 
etc.  Ky.  Co.  v.  Third  Nat.  BanlJ,  134  U.  S.  276. 

As  the  directors  of  a  corporation  hold  to  stocliholders  the  relation 
of  trustee  and  cestui  que  trust,  such  directors  cannot  purchase  the 
property  of  the  corporation  which  they  represent,  and  such  a  sale 
is  voidable  as  a  matter  of  law,  without  proof  of  fraud  or  unfair  deal- 
ing, at  the  option  of  the  cestui  que  trust:  Crescent  City  Brewing  Co. 
V.  Flaiiner,  44  La.  Ann.  22.  A  director  of  a  corporation  cannot  act 
in  the  capacity  of  buyer  from  the  company  and  at  the  same  time  as 
its  agent  in  making  the  sale:  Crymble  v.  Mulvaney,  21  Colo.  203.  Cor- 
porations and  their  ofBcers  cannot  divert  or  withdraw  corporate 
property  fi-om  the  payment  of  debts;  and  if  the  diversion  or  with- 
drawal charged  is  a  sale  of  the  corporate  property  to  one  of  the 
directors  taking  part  in  the  transaction  as  both  buyer  and  seller, 
the  directors  taking  part  in  the  sale  will  be  answerable  to  creditors 
for  what  is  lost  where  the  sale  was  not  made  in  good  faith,  or  did  not 
produce  the  full  value  of  the  property:  Wilkinson  v.  Bauerle,  41  N.  J. 
Eq.  635.  Directors  of  a  corporation  commit  a  fraud,  if  they  sell  and 
couvej'  land  of  the  corporation  for  one-tenth  of  its  value,  for  the 
purpose  of  defrauding  a  portion  of  the  stockholders:  Woodroof  v. 
Howes,  88  Cal.  184.  The  case  of  Du  Puy  v.  Transportation  etc.  Co., 
82  Md.  408,  presents  a  case  of  "bold  and  unblushing  fraud"  in  jug- 
gling with  the  assets  of  coriwrations.  There  the  promoters  of  a  cor- 
poration, by  misx'epresentations  as  to  its  assets  and  income,  and  as 
to  the  names  of  its  directors,  induced  a  sale  of  shares  of  stock,  the 
purcliasers  believing  that  they  were  buying  from  the  company.  Soon 
afterward,  the  directors  passed  a  resolution,  ordering  the  affairs  of 
the  corporation  to  be  wound  up,  and  the  corporate  assets  and  prop- 
erty to  be  sold  and  disposed  of,  and  the  proceeds  to  be  distributed 
according  to  law  to  those  entitled  thereto.  In  pursuance  of  this  reso- 
lution, a  deed  of  trust  was  executed.  The  trustee  In  this  deed  re- 
leased the  chief  promoter  from  his  obligation  to  transfer  certain 
valuable  property  to  the  company  in  consideration  of  the  latter's  re- 
leasing the  company  from  its  obligation  to  issue  shares  of  stock  sub- 
scribed for  by  him.  Apparently,  the  company  was  not  insolvent,  and 
the  trustee  reported  to  the  court  a  fictitious  sale  of  the  remaining  as- 
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sets,  which  was  ratified.  As  the  real  purpose  of  the  "enterprising  and 
speculative"  promoters  was  to  get  all  the  money  they  could,  and 
then  dismantle  the  company  of  whatever  assets  it  had,  and  then 
wind  it  up,  the  deed  of  trust  was  declared  void,  and  the  sale  made 
by  the  trustee  a  sham.  It  was,  therefore,  ordered  that  a  receiver  be 
appointed  to  recover  the  assets  of  the  corporation  so  withdrawn. 

A  corporation  may,  however,  turn  out  its  assets  to  secure  the  pay- 
ment of  money  borrowed:  Clark  v.  Titcomb,  42  Barb.  122;  and  the 
fact  that  the  president  of  a  corporation  receives,  as  part  of  the  con- 
sideration for  the  sale  of  its  property,  a  note,  the  proceeds  of  which, 
when  paid,  he  uses  to  pay  a  debt  of  the  corporation,  for  which  he  is 
personally  liable,  is  not  such  a  withdrawal  or  appropriation  of  its 
funds  as  amounts  to  a  fi-aud  upon  other  creditors:  Parsons  v.  Hat- 
ton-Snowden  Co.,  58  III.  App.  272. 

Assignment  for  Benefit  of  Creditors  —  Dissolution.  —  A  corporation 
may  assign  its  assets  for  the  benefit  of  creditors.  If  done  in  good 
faith:  Ringo  v.  Biscoe,  13  Ark.  563;  Hopkins  v.  Gallatin  Turnpike 
Co.,  4  Humph.  402;  Descombes  v.  Wood,  91  Mo.  196;  60  Am.  Rep. 
239;  Hutchinson  v.  Green,  91  Mo.  367;  Vanderpoel  v.  Gorman,  140 
N.  Y,  563;  37  Am.  St.  Rep.  601;  but  an  assignment  for  the  benefit  of 
particular  creditors  is  a  fraudulent  conveyance,  and  a  sufficient 
foundation  for  insolvency  proceedings  against  the  corporation;  Steel 
Edge  etc.  Co.  v.  Manchester  Sav.  Bank,  163  Mass.  252. 

A  disposal  of  all  the  property  of  a  corporation  does  not  end  or 
dissolve  it:  Reich wald  v.  Commercial  Hotel  Co.,  106  111.  439;  and  the 
directors  after  dissolution  continue  to  be  the  trustees  of  the  creditors 
and  stockholders  for  certain  purposes:  Clark  v.  San  Francisco,  53 
Cal.  306.  Where  they  conduct  its  business  and  receive  moneys  be- 
longing to  it  after  the  expiration  of  the  term  for  which  it  was  in- 
corporated, they  will  be  held  to  an  account,  in  a  court  of  equity,  on 
the  dissolution  and  final  liquidation  of  the  affairs  of  the  corporation: 
Mason  v.  Pewabic  Min.  Co.,  133  U.  S.  50.  And,  after  the  filing  of  a 
bill  for  dissolution,  and  the  service  of  summons,  the  corporation  has 
no  power  to  make  a  valid  sale  of  its  assets  and  to  prefer  creditors, 
for  the  law  contemplates  that  the  assets  of  the  corporation  shall 
tJien  be  distributed  pro  rata  among  creditors,  where  there  is  not 
enough  to  pay  all  in  full:  Bailey  v.  Snyder,  61  111.  App.  472. 

Insolvency  —  Preferring  Creditors.  — A  corporation  is  insolvent,  if 
its  assets  are  insufficient  to  pay  its  debts,  and  it  has  ceased  to  do 
business,  or  has  taken,  or  is  about  to  take,  a  step  which  will  prac- 
tically incapacitate  it  from  conducting  the  corporate  enterprise  with 
reasonable  prospect  of  success,  or  its  financial  embarrassment  is  such 
that  early  suspension  and  failure  must  ensue:  Corey  v.  Wadsworth, 
^9  Ala.  68,  78;  42  Am.  St.  Rep.  29.  Insolvency  means  a  general  in- 
ability to  pay  obligations  as  they  become  due  in  the  regular  course 
of  business:  French  v.  Andrews,  81  Hun,  272;  Atwater  v.  American 
Exchange  Nat.  Bank,  152  111.  605;  Sabin  v.  Columbia  Fuel  Co.,  25  Or. 
15;  42  Am.  St.  Rep.  756.  But,  a  corporation,  though  insolvent,  may, 
where  it  has  possession  and  control  of  its  property,  and  in  the  ab- 
sence of  fraud  or  statutory  restriction,  prefer  a  bona  fide  creditor  by  a 
deed  of  trust  on  its  property,  or  by  a  mortgage,  sale,  assignment,  or 
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otherwise:  Waggoner-Gates  etc.  Co.  v.  Ziegler-Zaiss  etc.  Co.,  128  Mo. 
473;  Sells  v.  Rosedale  Grocery  etc.  Co.,  72  Miss.  590;  Alberger  v.  Bank, 
123  Mo.  3] 3;  Gottlieb  v.  Miller,  154  111,  44;  Warren  v.  First  Nat. 
Banlj.  149  111.  9;  O'Donnell  v.  Illinois  Steel  Co.,  53  111.  App.  314; 
Fi-encli  V.  Andrews,  81  Hun,  272;  Juillard  v.  Walker,  54  111.  App.  517* 
Kollins  V.  Shaver  Wagon  etc.  Co.,  80  Iowa,  380;  20  Am.  St,  Rep,  427; 
Sabin  V,  Columbia  Fuel  Co.,  26  Or.  15;  42  Am,  St,  Rep,  756;  Ringo  v. 
Biscoe,  13  Ark,  563;  Gould  v.  Little  Rock  etc.  Ry.  Co.,  52  Fed,  Rep, 
680;  Blair  v.  Illinois  Steel  Co.,  159  111.  350;  W^est  v.  Hanson  Produce 
Co.,  6  Colo.  App.  467;  Illinois  Steel  Co.  v.  O'Donnell,  156  111.  624;  47 
Am.  St.  Rep.  245;  Johnson  Co.  v.  Miller,  174  Pa.  St.  605;  52  Am.  St. 
Rep.  833;  Pyles  v.  Furniture  Co.,  30  W.  Va.  123;  Meyer  v.  Folding 
Chair  Co.,  130  Mo.  188;  Varnum  v.  Hart,  119  N.  Y.  101;  Hawkins  v. 
Glenn,  131  U.  S.  319;  J.  W.  Butler  Paper  Co.  v.  Bobbins,  151  111.  588. 
Contra,  Conover  v.  Hull,  10  Wash.  673;  45  Am.  St.  Rep.  810;  Adams 
etc.  Co.  V.  Deyette,  5  S.  Dak.  418;  49  Am.  St.  Rep.  887;  Rouse  v.  Mer- 
chants' Nat.  Bank,  46  Ohio  St.  493;  15  Am.  St.  Rep.  644;  Lyons- 
Thomas  Hardware  Co.  v.  Perry  Stove  Mfg.  Co.,  86  Tex.  143;  Flors- 
heim  etc.  Co.  v.  Wettermark,  10  Tex.  Civ.  App.  102. 

In  other  words,  the  mere  Insolvency  of  a  corporation  does  not  of 
itself  transform  its  assets  Into  a  trust  fund  for  the  equal  benefit  of 
all  its  creditors:  Alberger  v.  National  Bank,  123  Mo.  313;  Warren  v. 
First  Nat.  Bank,  149  111.  9;  O'Donnell  v.  Illinois  Steel  Co.,  53  III. 
App,  314;  Meyer  v.  Folding  Chair  Co.,  130  Mo.  188;  O'Bear  Jewelry 
Co.  v.  Volfer,  106  Ala.  205;  54  Am.  St.  Rep.  31.  The  doctrine  that  the 
entire  property  of  an  insolvent  corporation  constitutes  a  trust  fund 
which  must  be  administered  by  the  directors  for  the  proportionate 
benefit  of  all  creditors,  without  preference,  can  apply,  if  at  all,  only 
when  that  point  is  reached  in  the  affairs  of  the  corporation  where 
its  managers  find  themselves  obliged  to  deal  with  its  assets  in  view 
of  a  suspension.  It  does  not  apply  where  the  corporation  is,  in  good 
faith,  engaged  in  its  usual  business,  although  it  may,  in  fact,  be 
insolvent:  Sabin  v.  Columbia  Fuel  Co.,  25  Or.  15,  SI;  42  Am.  St.  Rep. 
757,  and  monographic  note  thereto  on  assets  of  corporations  as  trust 
funds. 

Some  cases  hold  that  even  directors  and  other  officers  and  share- 
holders of  a  corporation  may  be  preferred  as  creditors,  although  the 
persons  thus  preferred  may  have  voted  for  their  own  prefero.:ces: 
Warfield  v.  Marshall  County  Canning  Co.,  72  Iowa,  666;  2  Am.  St. 
Rep.  2G3;  Schufeldt  v.  Smith,  131  Moi  280;  52  Am.  St.  Rep.  628; 
Brown  v.  Grand  Rapids  etc.  Furniture  Co.,  58  Fed.  Rep.  286;  that  di- 
rectors may  give  preference  to  a  relative:  Blair  v.  Illinois  Steel  Co., 
159  111.  350;  that  preference  may  be  given  to  debts  guaranteed  by  di- 
rectors: Blair  v.  Illinois  Steel  Co.,  159  111.  350;  First  Nat.  Bank  v. 
Dovetail  etc.  Co.,  143  Ind.  534;  Brown  v.  Grand  Rapids  etc.  Furni- 
ture Co.,  58  Fed.  Rep.  286;  and  that  preference  may  be  given  to 
claims  of  creditors  not  stockholders  or  directors,  where  they  are  se- 
cured Ijy  the  indorsement  of  the  directors  and  part  of  the  stock- 
holders: Henderson  v.  Indiana  Trust  Co.,  143  Ind.  561;  Waggoner- 
Gates  etc.  Co.  V.  Ziegler-Zaiss  etc.  Co.,  128  Mo.  473;  Brown  v.  Grand 
Rapids  etc.  Co.,  58  Fed.  Rep.  286.    But  the  prevailing  rule  is,  that  the 
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property  of  an  Insolvent  corporation  is  a  trust  fund  in  such  a  sense 
as  to  preclude  the  directors  and  officers  of  the  corporation  from  deal- 
ing with  it  in  such  a  manner  as  to  secure  preferences  for  themselves, 
and  that  such  a  preference  is  fraudulent  and  void  as  to  unsecured 
^creditors.  They  cannot  use  up  the  assets  of  the  corporation  in  the 
payment  of  their  own  claims  to  the  exclusion  of  other  creditors:  War- 
ren V.  First  Nat.  Bank,  149  111.  9;  Beach  v.  Uiller,  130  111.  162;  17 
Am.  St.  Rep.  291;  O'Donnell  v.  Illinois  Steel  Co.,  53  111.  App.  314; 
Olney  v.  Conauicut  Land  Co.,  16  B.  I.  597;  27  Am.  St.  Rep.  767; 
Howe  etc.  Co.  v.  Sanford  etc.  Co.,  44  Fed.  Rep.  231;  Consolidated 
Tank  Line  Co.  v.  Kansas  City  Varnish  Co.,  45  Fed.  Rep.  7;  Good- 
year Rubber  Co.  v.  George  D.  Scott  Co.,  96  Ala.  439;  partly  overruled 
in  O'Bear  Jewelry  Co.  v.  Volfer,  106  Ala.  205;  54  Am.  St.  Rep.  31; 
Corey  v.  Wadsworth,  99  Ala.  68;  42  Am.  St.  Rep.  29;  Williams  v. 
Jones,  23  Mo.  App.  132;  McNeill  v.  Lacey,  33  111.  App.  310;  Roseboom 
V.  Whittaker,  33  111.  App.  442;  Bradley  v.  Farwell,  1  Holmes,  433; 
Adams  v.  Kehlor  Milling  Co.,  35  Fed.  Rep.  433;  36  Fed.  Rep.  212; 
Smith  V.  Putnam,  61  N.  H.  632;  Ingwersen  v.  Edgecomb,  42  Neb. 
740;  Kankakee  Woolen  Mill  Co.  v.  Kampe,  38  Mo.  App.  229;  North- 
western etc.  Ins.  Co.  v.  Cotton  Exchange  Co.,  70  Fed.  Rep.  155;  At- 
water  v.  American  Exchange  Nat.  Bank,  152  111.  605.  Nor  can  a  pref- 
erence be  granted  to  the  estate  of  a  deceased  director  and  president 
of  the  corporation:  Adams  y.  Kehlor  Milling  Co.,  35  Fed.  Rep.  433; 
36  Fed.  Rep.  212. 

An  unauthorized  transfer  of  corporate  property  by  a  director  and 
managing  officer  of  an  insolvent  corporation,  to  discharge  a  debt  of 
the  corporation,  the  payment  of  which  the  officer  has  guaranteed, 
can  have  no  other  effect  than  to  place  the  property  in  trust  for  the 
«»qual  benefit  of  all  the  creditors  of  the  corporation:  Goodyear  Rub- 
ber Co.  V.  George  D.  Scott  Co.,  96  Ala.  439.  Compare  O'Bear  Jew- 
elry Co.  V.  Volfer,  106  Ala.  205;  54  Am.  St.  Rep.  31.  So,  a  judgment 
note  given  by  an  insolvent  corporation  to  secure  an  account  against 
it,  assigned  by  its  directors  to  a  third  person  having  knowledge  of 
the  facts,  is  a  withdrawal  and  appropriation  of  the  assets  of  the  cor- 
poration to  the  use  of  such  directors  in  preference  over  other  cred- 
itors, and,  therefore,  invalid:  Gottlieb  v.  Miller,  154  111.  44. 

The  assets  of  an  insolvent  corporation.  Including  moneys  due  from 
a  shareholder  on  his  subscription  to  its  capital  stock,  constitute  a 
trust  fund  for  the  payment  of  Its  creditors;  that  is,  the  equitable 
interest  of  stockholders  in  the  property  of  an  insolvent  coriwration, 
and  their  conditional  liability  to  creditors  place  the  property  "In  a 
condition  of  trust,"  first  for  creditors,  and  then  for  stockholders;  but 
*it  is  rather  a  trust  in  the  administration  of  the  assets  after  posses- 
sion by  a  court  of  equity  than  a  trust  attaching  to  the  property,  as 
such,  for  the  direct  benefit  of  either  creditor  or  stockholder":  Hol- 
lins  V.  Brierfield  Coal  etc.  Co.,  150  U.  S.  371,  383.  The  doctrine 
means  "that  the  property  must  first  be  appropriated  to  the  payment 
of  the  debts  of  the  company,  before  any  portion  of  It  can  be  distrib- 
uted to  the  stockholders;  it  does  not  mean  that  the  property  is  so 
affected  by  the  indebtedness  of  the  company  that  it  cannot  be  sold, 
transferred,  or  mortgaged  to  bona  fide  purchasers  for  a  valuable 
consideration,  except  subject  to.  the  liability  of  being  appropriated 
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to  pay  that  Indebtedness.  Such  a  doctrine  has  no  existence":  Fogg 
V.  Blair,  133  U.  S.  534,  541,  per  Mr.  Justice  Field,  Hence,  the  prop- 
erty of  an  insolvent  corporation  "is,  doubtless,  a  trust-  fund  for  the 
payment  of  its  debts,  in  the  sense  that  when  the  corporation  is  law- 
fully dissolved,  and  all  its  business  wound  up,  or  when  it  is  insol- 
vent, all  its  creditors  are  entitled  in  equity  to  have  their  debts  paid 
out  of  the  corporate  property  before  any  distribution  thereof  among 
the  stockholders":  HoUins  v.  Brierfleld  Coal  etc.  Co.,  150  U.  S.  371, 
381,  per  Mr.  Justice  Brewer;  Childs  v.  N.  B.  Carlstein  Co.,  76  Fed. 
Rep.  86;  Ames  v.  Union  Pac.  By.  Co.,  74  Fed.  Rep.  335;  Atwater  v. 
American  Exchange  Nat.  Bank,  152  111.  605;  In  re  Brockway  Mfg. 
Co.,  89  Me.  121;  56  Am.  St.  Rep.  121;  Tradesman  Pub.  Co.  v.  Car 
Wheel  Co.,  95  Tenn.  634;  49  Am.  St.  Rep.  943;  Cole  v,  Millerton  Iron 
Co.,  133  N.  Y.  164;  28  Am.  St.  Rep.  615;  but  we  apprehend  that  it  is 
only  when  a  court,  at  the  instance  of  a  proper  party,  and  in  a  proper 
proceeding,  has  taken  possession  of  the  assets  of  an  insolvent  cor- 
poration that  its  assets  may  be  properly  said  to  be  a  trust  fund  for 
its  creditors,  as  "it  is  never  understood  that  there  is  a  specific  lisn 
or  a  direct  trust":  Hollins  v.  Brierfleld  Coal  etc.  Co.,  150  U.  S.  3"'l, 
S85;  Worthen  v.  Griffith,  59  Ark.  562;  43  Am.  St.  Rep.  50;  Richard- 
son V.  Green,  133  U.  S.  30,  44. 

As  the  assets  of  a  corporation  are  a  trust  fund  for  the  benefit  of 
creditors,  the  directors  of  an  insolvent  corporation,  being  trustees 
for  the  creditors,  cannot  give  away  or  sacrifice  the  property,  even 
with  the  consent  of  the  stockholders:  Atwater  v.  American  Exchange 
Nat.  Bank,  152  111.  605;  and  the  receivers  of  property  of  an  insolvent 
corporation,  in  their  hands  for  administration,  cannot  lawfully  with- 
draw or  divert  its  income  or  its  property  from  its  creditors  and 
stockholders  for  the  benefit  of  the  creditors  or  stockholders  of  an- 
other corporation:  Ames  v.  Union  Pac.  Ry.  Co.,  74  Fed.  Rep.  335. 

As  the  assets  of  an  insolvent  company,  including  the  moneys  due 
from  a  shareholder  on  his  subscription  to  its  capital  stock,  constitute 
a  fund  for  the  pajanent  of  its  creditors,  he  cannot,  to  their  preju- 
dice, be  released  from  his  liability  by  any  arrangement  between  it 
and  him  which  is  not  fair,  and  honest,  and  for  a  valuable  considera- 
tion: County  of  Morgan  v.  Allen,  103  U.  S.  498,  508.  Unless  there 
was  good  faith  in  valuing  property  taken  by  an  insolvent  corpora- 
tion for  stock,  the  shareholders  must  respond  to  the  creditors  for 
the  par  value,  less  the  actual  value  of  the  property  taken:  Coleman 
V.  Howe,  154  111.  458;  45  Am.  St.  Rep.  133;  afflrming  53  111.  App.  82. 

The  property  of  a  public  corporation  cannot  be  sold  by  it  or  its 
creditors  piecemeal  so  as  to  stop  its  operations  or  defeat  the  object 
of  its  charter:  Johnson  Co.  v.  Miller,  174  Pa.  St.  605;  52  Am.  St.  Rep. 
S33.  A  transfer  of  property  by  an  insolvent  corporation,  ultra  vires, 
is  void  as  against  a  nonassenting  stockholder:  Byrne  v,  Schuyler 
Electric  Mfg.  Co.,  65  Conn.  336.  A  state  law  which  has  the  efCect  of 
withdrawing  and  appropriating  the  assets  of  a  state  bank  to  pay  the 
debts  of  the  state,  to  the  prejudice  of  billholders  and  creditors  of 
the  bank,  violates  the  constitutional  prohibition  against  a  law  which 
impairs  the  obligation  of  a  contract,  and  is  void:  Barings  v.  Dabney, 
19  Wall.  1;  Curran  v.  State,  15  How.  304. 
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While  an  Insolvent  corporation  may  prefer  creditors,  its  officeis 
cannot  so  withdraw,  manipulate,  or  juggle  with  its  assets  as  to  de- 
fraud creditors;  and  any  conveyance  of  its  property,  without  author- 
ity of  law,  in  fraud  of  its  creditors  is  void  as  to  them:  Richardson  v. 
Green,  133  U.  S.  30,  44.  The  knowledge  of  a  preferred  creditor  of 
an  insolvent  corporation  that  the  concern  was  insolvent  when  the 
preferment  was  made  seems  to  taint  such  preferences  with  fraud: 
Sweeny  v.  Sugar  Refining  Co.,  30  W.  Ya.  448;  8  Am.  St.  Rep.  88; 
Compton  V.  Schwabacher,  15  Wash.  30(3;  Atlanta  Real  Estate  Co. 
V.  Atlanta  Nat.  Banlj,  75  Ga.  40;  Chicago  etc.  Bridge  Co.  v.  Fowler, 
55  Kan.  17;  Mish  v.  Main,  81  Md.  36. 

A  transfer  of  corporate  assets,  made  in  contemplation  of  Insol- 
vency, is  void  as  to  creditors:  National  Broadway  Banli  v.  Wessel 
Metal  Co.,  59  Hun,  470;  and  a  sale  of  the  assets  of  an  insolvent  cor- 
poration, made  by  its  directors,  for  the  purpose  of  hindering,  delay- 
ing, or  defrauding  its  creditors,  Is  void  as  to  them:  Ashhurst's  Ap- 
peal, 60  Pa.  St.  290.  A  transfer  by  a  corporation  of  all  its  assets, 
which  has  the  effect  of  terminating  its  regular  business,  and  which 
is  made  and  accepted  by  the  transferee  for  that  purpose,  is  illegal 
as  against  creditors  of  the  corporation:  Cole  v.  Millerton  Iron  Co., 
133  N.  Y.  164;  28  Am.  St.  Rep.  615;  Florsheim  etc.  Co.  v.  Wettermarls, 
10  Tex.  Civ.  App.  102.  If  the  president  and  directors  of  a  corpora- 
tion have  indorsed  its  notes,  and,  after  its  insolvency,  confess  judg- 
ment in  favor  of  the  holders  of  such  notes  for  the  purpose  of  saving 
themselves  from  liability  as  Indorsers,  and  the  property  of  the  cor- 
poration is  levied  upon  and  sold  to  satisfy  such  judgments,  it 
amounts  to  a  misapplication. of  corporate  assets:  Sprague-Brimmer 
Mfg.  Co.  V.  M.  J.  Murphy  etc.  Co.,  26  Fed.  Rep.  572.  A  sale  of  the 
entire  property  of  an  insolvent  railroad  company,  under  an  arrange- 
ment whereby  the  entire  purchase  price  is  distributed  among  the 
Btocliholders.  is  fraudulent  and  void,  as  against  creditors  who  are 
unsecured,  if  they  are  linown  by  both  parties  to  the  sale  to  exist: 
Chattanooga  etc.  R.  R.  Co.  v.  Evans,  66  Fed.  Rep.  809.  A  mortgage 
of  all  such  solid  assets  of  a  coriwration  as  would  furnish  "grounds 
of  confidence"  to  creditors  is,  under  some  circumstances,  void  as  to 
existing  creditors,  though  it  might  be  valid  as  to  subsequent  credit' 
ors:  Central  Trust  Co.  v.  East  Tennessee  Land  Co.,  71  Fed.  Rep. 
353.  A  corporation  was  engaged  in  the  manufacture  of  bicycles, 
and  the  directors  thereof  made  a  sale  of  all  the  property  of  the  cor- 
poration to  its  president,  who  gave  to  each  director  his  personal 
notes,  payable  in  bicycles,  for  the  shares  of  stoclv  held  by  the  di- 
rectors respectively,  at  the  rate  of  twenty  per  cent  of  the  par  value. 
The  defendant,  one  of  the  former  directors,  received  under  this  ar- 
rangement, from  the  pi'esident,  a  number  of  bicycles  which  were 
made  from  material  on  hand  at  the  time  of  the  transfer.  The  hope- 
less insolvency  of  the  corporation  was  linown  to  the  defendant  at 
the  time  of  the  sale  of  the  assets  to  the  president,  and  the  execution 
of  his  notes.  Subsequently,  the  plaintiff  was  appointed  receiver  of 
the  corporation,  and  sued  in  replevin  to  obtain  the  bicycles  from  the 
defendant.  The  transaction  was  held  to  be  a  mere  contrivance  to 
deprive  creditors  of  the  corporation  of  their  rlghta.    It  was,  there- 
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fore,  considered  that  It  was  the  duty  of  the  receiver  to  avoid  and 
nullify  it,  and  the  action  of  replevin  was  pronounced  an  appropriate 
remedy:  Mlsh  v.  Main,  81  Md.  36.  Thus,  It  Is  seen  that  while  a  coi=- 
poration  may  prefer  creditors.  Its  power  to  sell,  dispose  of,  and  trans- 
fer its  estate  is  not  altogether  without  limitation:  Sutton  Mfg.  Co^ 
V.  ITulohiusou,  63  Fed.  Rep.  496. 

Pursuit  of  Assets,  Withdrawn.—  Upon  general  principles  of  law,  a 
creditor  of  an  insolvent  corporation  can  pursue  its  assets  into  the 
hands  of  all  other  persons  except  bona  fide  creditors  or  purchasers:: 
Curran  v.  State,  15  How.  304;  Mumma  v.  Potomac  Co.,  8  Pet.  280.. 
Hence,  if  the  assets  of  a  corporation  have  been  wrongfully  with- 
drawn by  Its  officers  and  disposed  of  without  consideration,  or 
fraudulently,  they  may  be  pursued  by  creditors:  Fogg  v.  Blair,  139 
U.  S.  118;  Clark  v.  Bever,  139  U.  S.  96;  Wright  v.  Petrie,  1  Smedes 
&  M.  Ch.  282;  though  It  must  be  observed  that  the  equitable  right  to 
follow  and  reclaim  property  wrongfully  appropriated  by  another 
ceases  when  It  Is  dissipated,  and  is  no  longer.  In  any  way,  apparent, 
in  the  estate  of  such  another:  Slater  v.  Oriental  Mills,  18  R.  I.  352. 
A  bill  by  the  creditors  of  an  Insolvent  corporation,  alleging  a  fraud- 
ulent combination  and  collusion  between  the  assignee  and  debtors 
of  tlie  institution  to  injure  and  defeat  its  creditors  justifies  the  in- 
terposition of  a  court  of  equity:  Stocks  v.  Leonard,  8  Ga.  511.  The 
directors  and  managers  of  a  corporation,  who  control  It,  are  trus.- 
tees  for  the  stockholders,  and  they,  as  well  as  others  who,  with 
knowlodgo  of  the  misappropriation  of  the  effects  of  the  corporation,, 
aid  them  In  withdrawing  and  diverting  the  corporate  property,  are- 
liable  to  the  parties  injured:  Atlanta  Real  Estate  Co.  v.  Atlanta  Nat, 
Bank,   75  Ga.  40. 

A  shareholder  in  a  corporation  who  has  transferred  his  stock  to 
avoid  liability  to  creditors  is  still  liable:  National  Bank  v.  Case,  99 
U.  S.  628;  Visalia  etc.  R.  R.  Co.  v.  Hyde,  110  Cal.  632;  52  Am.  St. 
Rep.  136;  National  Carriage  Mfg.  Co.  v.  Story  etc.  Commercial  Co.,  Ill 
Cal.  531.  Capital  stock  may  be  followed  as  a  trust  fund  for  the  ben- 
efit of  creditors  into  the  hands  of  any  person  not  a  bona  fide  pur- 
chaser, and  such  person  may  be  held  as  trustee  to  the  extent  of  the 
trust  fund  in  his  hands:  Bruner  v.  Brown,  139  Ind.  600,  603;  New 
Albany  v,  Burke,  11  Wall.  96,  106;  Sawyer  v.  Hoag,  17  Wall.  610, 
620;  Clark  v.  Bever,  139  U.  S.  96;  note  to  Commercial  Nat.  Bank  v. 
Burch,  33  Am.  St.  Rep.  344.  If  a  shareholder  in  a  failing  national 
bank  transfers  his  shares  therein  for  the  purpose  of  escaping  his 
individual  liability,  and  Is,  for  any  reason,  unable  to  respond  as 
promptly  and  effectually  as  his  ownership  thereof,  and  liability 
thereunder,  would  require,  he  commits  a  fraud  upon  the  creditor* 
of  the  hank,  renders  his  tranf^fer  voidable  at  their  election,  and 
leaves  himself  subject  to  the  individual  liability  imposed  by  the  own- 
ership of  the  stock,  if  the  creditors  elect  to  pursue  him:  Stuart  v. 
naj;deu,  72  Fed.  Rep.  402.  If  the  capital  stock  and  other  property 
of  a  corporation  Is,  upon  its  dissolution,  divided  among  the  stock- 
holders, leaving  any  debt  unpaid,  every  stockholder  who  receives 
his  share  of  capital  stock  out  of  the  corporate  property.  Is  lial)le  to 
contribute,  pro  rata,  to  the  discharge  of  such  debt  out  of  the  prop- 
Aiu  St.  Rep.,  Vol.  LVII.— 6 
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«erty  or  Its  proceeds  In  his  hands:  Hastings  r.  Drew,  50  How.  Pr. 
254.  No  secret  agreement  between  a  corporation  and  its  stock- 
holders will  be  allowed  to  stand  in  the  way  of  a  creditor  who  Is 
seeking  to  enforce  his  rights:  Turner  v.  Alabama  etc.  Mfg.  Co.,  25 
111.  App.  144.  If  a  corporation  cancels  a  person's  stock,  through  neg- 
ligence, and  issues  certificates  for  it  to  a  third  party,  the  true  owner 
may  proceed  against  the  corporation  to  obtain  the  replacement  of  his 
stock,  or  its  value,  without  pursuing  the  purchaser  or  those  who 
iiold  under  him:  St.  Romes  v.  Levee  Steam  etc.  Co.,  127  U.  S.  614. 

Officers  and  stockholders  of  an  insolvent  corporation  cannot  law- 
fully divide  and  distribute  the  capital  and  assets  among  themselves 
to  the  exclusion  of  creditors.  If  they  do  this,  any  excluded  creditor 
4s  entitled  to  pursue  such  assets  into  the  hands  of  any  member  of 
the  corporation,  or  other  person,  who  has  taken  them  with  full 
Jinowledge  of  the  facts.  If  the  property  has  passed  out  of  their 
hands,  they  must  account  to  the  excluded  creditors  and  contribute, 
pro  rata,  to  the  extent  of  the  fund  so  withdrawn  and  misapplied: 
■Chicago  etc.  Bridge  Co.  v.  Fowler,  55  Kan.  17.  Directors  must  ac- 
■count  for  profits  they  make  out  of  the  use  of  corporate  assets:  Ward 
T.  Davidson,  89  Mo.  445;  as  for  the  sale  of  bonds:  Widrig  v.  Newport 
Street  Ry.  Co.,  82  Ky.  511.  Creditors  of  a  corporation  may  pursue 
property  transferred  by  it  witliout  consideration,  and  force  the  as- 
signee thereof  to  account  for  it:  Wright  v.  Petrie,  1  Sraedes  &  M.  Ch. 
282.  If  those  who  have  the  full  and  absolute  control  of  the  affairs 
of  an  insolvent  corporation  wrongfully  withdraw  its  assets  and 
misappropriate  them  so  as  to  put  them  beyond  the  reach  of  credit- 
ors, the  latter  may,  though  the  claim  of  each  is  separate  and  dis- 
tinct from  those  of  all  the  others,  unite  in  an  equitable  petition  for 
the  purpose  of  subjecting  the  wrongdoers  to  individual  liability,  be- 
cause of  such  withdrawal  and  misappropriation,  and  obtain  an  ac- 
<'ounting  from  them  for  the  assets  thus  misappropriated:  Ellis  v. 
Pullman,  95  Ga.  445.  A  railroad  company  which  has  absorbed  the 
Ijroperty  of  a  canal  company,  at  far  below  its  actual  value,  may  be 
required  to  account  for  its  additional  value:  Goodin  v.  Cincinnati 
•etc.  Canal  Co.,  18  Ohio  St.  169;  98  Am.  Dec.  95,  cited  supra. 

If  the  property  of  a  corporation  has  been  fraudulently  conveyed 
to  a  new  company,  without  provision  being  made  for  creditors  of  the 
old  company,  they  may  follow  the  assets  in  the  hands  of  the  new 
-company,  if  the  rights  of  innocent  purchasers  have  not  intervened: 
Vance  v.  McNabb  etc.  Co.,  92  Tenn.  47.  Although  a  stockholder  In 
A  corporation  has  a  right  to  purchase  the  corporate  property  at  pub- 
lic sale  (Price  v.  Holcomb,  89  Iowa,  123),  the  law  will  not  permit  a 
■director  of  an  insolvent  corporation  to  purchase  all  of  its  assets,  or 
tty  the  purchase  of  all  its  assets,  render  the  corporation  insolvent, 
4it  an  execution  sale  to  which  he  is  not  a  party  for  a  less  considera- 
tion than  its  value,  without  requiring  him  to  account  for  the  prop- 
erty or  its  value.  If  he  does  so  purchase  the  property,  and  refuses 
to  account,  he  is  chargeable  with  its  value,  and  with  the  profits  or 
interest  therefrom  as  a  trust  fund  for  the  benefit  of  the  corpora- 
tion, its  creditors  and  shareholders;  and  If  he  bought  the  property 
for  much  less  than  its  value,  he  must  account  for  the  difference: 
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Tobin  Canning  Co.  v.  Fraser,  81  Tex.  407.  It  the  president  of  a 
company  takes  a  deed  to  himself  for  a  debt  owed  it  by  the  grantor, 
and  erects  improvements  on  the  property  at  the  company's  expense, 
afterward  charging  his  own  account  with  such  debt  and  expendi- 
tures, a  trust  results  to  the  company  in  such  property:  Palmetto 
Lumber  Co.  v.  Hisley,  25  S.  C.  309.  So,  a  sole  stockholder  in  a  cor- 
poration cannot  secure  the  transfer  to  himself  of  all  the  property 
of  the  corporation  so  as  to  deprive  a  creditor  of  the  corporation  of 
the  payment  of  his  debt:  Angle  v.  Chicago  etc.  Ry.  Co.,  151  U.  S.  1. 

The  transfer,  by  an  insolvent  corporation,  of  all  its  property  to 
the  mortgagee  thereof  is  not  such  a  preference  over  unsecured  cred- 
itors as  to  constitute  a  fraudulent  conveyance:  Klosterman  v.  Mason 
County  etc.  K.  R.  Co.,  8  Wash.  281;  but  a  general  creditor  may  in- 
voke the  aid  of  equity  to  set  aside  a.  preference  invalid  on  account  of 
the  Iiopeless  insolvency  of  the  corporation,  and  to  compel  the  proper 
distribution  of  the  corporate  assets;  and,  If  there  Is  danger  of  a 
waste  or  Improper  disposition  of  such  assets  he  may  have  an  in- 
junction: Kankakee  Woolen  Mill  Co.  v.  Kampe,  38  Mo.  A  pp.  229. 
While  creditors  may  accept  preferences,  if  given  in  good  faith,  they 
cannot  do  so,  in  consideration  of  promises,  express  or  Implied,  to 
further  the  plans  of  the  debtor  to  hinder,  delay,  or  defraud  other 
creditors:  Butler  Paper  Co.  v.  Robblns,  151  111.  588,  632.  As  said  by 
Mr.  Justice  Baker,  in  the  case  last  cited:  "The  law  favors  the  dili- 
gent and  active  creditor,  but  it  warns  him  that  he  can  enter  into 
no  bargain  or  plan,  the  object  of  which  Is  not  the  collection  of  his 
own  debt  solely,  but  in  part  the  defeat  of  some  one  else  equally 
worthy  with  himself."  Hence,  if  the  president  of  a  private  cor- 
poration holds  a  controlling  share  of  the  stock,  and,  being  empow- 
ered to  borrow- money,  sells  his  wife's  stock  to  the  company,  as  her 
agent,  and  gives  her  judgment  notes  payable  on  demand,  upon 
which  judgment  is  confessed  in  her  favor,  and  under  which  all  the 
corporate  property  is  sold,  such  sale  will  be  set  aside  upon  a  bill  filed 
by  the  stockholders  and  creditors,  where  the  proof  shows  that  the 
president's  object  in  the  transaction  was  to  break  down  the  com- 
pany and  to  transfer  such  property  fraudulently  to  his  wife,  and 
that  he  had  conspired  with  the  secretary  to  "wreck"  the  corpora- 
tion: J.  W.  Butler  Paper  Co.  v.  Bobbins,  151  111.  588.  One  who  per- 
mits his  judgment  claim  against  an  insolvent  corporation  to  become 
blended  with  a  debt  due  to  a  director  of  it  occupies  no  better  posi- 
tion than  the  director,  and  It  will  be  postponed  in  favor  of  a  second 
judgment,  even  though  the  creditor  in  whose  name  it  was  taken 
has  a  bona  fide  claim  covered  by  part  of  such  judgment:  Atwater 
V.  American  Exchange  Nat.  Bank,  152  111.  605.  A  court  of  equity 
has  ample  power,  upon  a  creditor's  bill,  to  reach  corporate  assets  in 
the  hands  of  any  person  who  is  holding  them  without  legal  right, 
and  to  apply  them  in  satisfaction  of  the  claims  of  judgment  credit- 
ors: Adams  v.  Cross  Wood  Printing  Co.,  27  111.  App.  313. 

If  the  assets  of  an  insolvent  corporation  are  in  process  of  being 
fraudulently  withdrawn  and  misapplied,  to  the  Injury  of  creditors, 
who  are  without  other  adequate  means  of  relief.  It  becomes  the  duty 
of  the  court  to  appoint  a  receiver:  Doe  v.  Northwest  etc.  Transporta- 
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tlon  Co.,  64  Fed.  Rep.  928.  So,  where  the  officers  of  a  corporation  al- 
low a  fraudulent  mortgage  to  be  foreclosed  for  the  purpose  of  "wip- 
ing out"  Its  assets:  State  v.  Second  Judicial  District  Court,  15  Mont. 
324;  48  Am.  St.  Rep.  G82.  Upon  the  appointment  of  a  receiver  of  an 
insolvent  corporation,  the  title  to  its  property  is,  of  course,  divested 
by  force  of  law:  Board  of  Freeholders  v.  State  Banli,  30  N.  J.  Eq. 
311. 

Equity  has  no  power,  at  the  instance  of  a  stocltholder,  to  take 
property  from  the  assets  of  a  corporation,  on  the  ground  that  the 
corporation  is  not  authorized  to  acquire  and  hold  It,  and  to  divide  it 
among  the  stocliholders:  Burden  v.  Burden,  8  N.  Y.  App.  Div.  160; 
and  a  creditor  of  a  corporation  cannot  maintain  a  suit  to  reach  assets 
withlield  by  it  from  the  payment  of  debts,  where  it  affirmatively 
appears  that  a  receiver  is  in  charge  of  the  corporation,  administering 
its  eifects:  First  Nat.  Bank  v.  Dovetail  etc.  Co.,  143  Ind.  534.  The 
assets  of  an  insolvent  corporation  cannot  be  followed,  by  its  cred- 
itors, as  a  trust  fund,  in  the  hands  of  an  attaching  creditor:  White 
etc.  Mfg.  Co.  V.  Henry  B.  Pettes  Imp.  Co.,  30  Fed.  Rep.  8vi4.  Equity 
will  not  relieve  a  stockholder  against  the  unauthorized  acts  of  a 
corporation  to  which  he  has  consented  and  In  which  he  has  partici- 
pated: Burden  v.  Burden,  8  N.  Y.  App.  Div.  160.  A  stockholder 
who  has  participated  in  an  appropriation  of  assets  and  consented  to 
a  distribution  thereof  is  estopped  from  claiming  that  they  should  be 
applied  to  the  payment  of  corporate  debts:  Bank  of  Fort  Madison 
V.  Alden,  129  U.  S.  372.  A  defendant  cannot  be  required  to  account 
for  corporate  assets  unless  it  is  shown  that  he  has  withdrawn  some- 
thing from  the  funds  of  the  company:  Christensen  v.  Illinois  etc. 
Bridge  Co.,  52  Hun,  478;  and,  where  a  director  Is  charged  with 
"wrecking"  a  bank,  there  is  no  necessity  for  an  accounting  by  him, 
unless  it  Is  shown  that  he  has  some  property  which  belonged  to  the 
corporation:  Keeney  v.  Converse,  99  Mich.  316. 
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NEW  TRIAL.— WHEN  INADMISSIBLE  EVIDENCE  IS  RE- 
CEIVED. SUBJECT  TO  OBJECTION,  AND  AFTERWARD  EX- 
CliUDED,  a  new  trial  will  ordinarily  be  granted,  unless  it  fairly,  and 
with  reasonable  certainty,  appears  upon  the  record  that  the  party 
complaining  could  not  have  been  harmed  by  the  action  of  the  court. 

JUDGMENT— RES  JUDICATA— IDENTICAL  PARTIES- 
SAME  CAPACITY.— A  former  judgment  is  not  admissible  as  conclu- 
sive evidence  of  a  material  fact  therein  adjudicated,  unless  the  par- 
ties are  identical  In  the  two  cases,  and  also  sue  or  defend  In  the  same 
right  or  capacity. 

JUDGMENT-RES  JUDICATA-LIMITS  OF  DOCTRINE.- It 
is  true  that  a  fact  once  decided  shall  not  be  again  disputed  between 
the  same  parties;  but  thefact  must  be  established  byafinal  judsmont; 
it  must  have  been  in  issue  under  the  pleadings,  and  must  also  have 
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been  actually  litigated  and  determined;  it  must  be  Identical  witli  the 
fact  sought  to  be  established  in  the  second  action;  and  the  identical 
persons  between  whom  the  fact  was  adjudicated,  in  the  same  right  or 
capacity,  or  their  privies  claimins  under  them,  must  be  the  parties  to 
the  second  action. 

JUDGMENT— RES  JUDICATA— SUITS  IN  DIFFERENT  CA- 
PACITIES.— The  doctrine  of  res  judicata  does  not  apply  where  the 
first  suit  is  upon  a  cause  of  action  arising  between  the  parties  in  their 
individual  capacity,  and  the  second  suit  is  brouglit  by  one  of  the  par- 
ties in  his  capacity  as  assignee  of  a  cause  of  action  arising  between 
the  other  party  and  a  third  party,  which  the  plaintiff  has  purchased 
of  such  third  person  after  his  right  thereon  has  become  fixed,  and 
since  the  judgment  in  the  first  action  was  rendered. 

JUDGMENT  — RES  JUDICATA— SUIT  BY  ASSIGNEE- 
CLAIM  ON  POLICY  OF  LIFE  INSURANCE.- If  a  party  sues  upon 
an  insurance  policy,  and  obtains  judgment,  and  afterward  sues  the 
company  upon  like  causes  of  action  in  favor  of  third  persons,  but 
which  have  been  assigned  to  him  since  judgment  in  the  first  case  was 
rendered,  and  the  validity  of  certain  receipts  purporting  to  have  been 
given  to  the  defendant  in  full  payment  and  discharge  by  the  plain- 
tiff's assignors  is  a  material  issue  in  the  present  action,  the  record  of 
the  judgment  in  the  first  suit  is  not  conclusive  evidence  of  the  inval- 
idity of  such  receipts,  and  is  not  admissible  as  such,  for  the  assignee, 
in  such  a  case,  is  not  acting  in  the  same  capacity  as  when  he  prose- 
cuted his  own  suit. 

STATUTE  AUTHORIZING  ASSIGNEE  TO  SUE— CON- 
STRUCTION.—A  statute  authorizing  the  assignee  of  a  chose  in  action 
to  bring  a  suit  in  his  own  name,  alleging  the  assignment,  his  eaui- 
table  ownership  in  good  faith,  and  the  manner  of  acquiring  such 
ownership,  does  not  alter  the  relations  of  assignor  and  assignee;  they 
remain  unchanged. 

JUDGMENT— RES  JUDICATA— FACT  NOT  IN  ISSUE  IN 
FORMER  ACTION.— If  a  party  sues  upon  an  insurance  policy  and 
obtains  judgment,  and  afterward  sues  the  company  upon  lilie  causes 
of  action  in  favor  of  third  persons,  but  which  have  been  assigned  to 
him  since  judgment  in  the  first  case  was  rendered,  and  the  validity 
of  certain  receipts  purporting  to  have  been  given  to  the  defendant  in 
full  payment  and  discharge  by  the  plaintiff's  assignors  is  a  material 
Issue  in  the  present  action,  the  record  of  an  intervening  injunction 
suit  brought  by  the  defendant  against  the  plaintiff  to  prevent  him 
from  suing  upon  the  claims  assigned  to  him  is  not  conclusive  evi- 
dence of  the  invalidity  of  such  receipts,  and  is  not  admissible  as  sucii, 
where  it  appears  i'rom  the  record  in  the  injunction  case  tliat  tlie  val- 
idity of  the  receipts  was  not  tried,  and  was  not  determined  because 
It  was  not  a  fact  in  issue. 

Suit  by  Austin  B.  Fuller,  and  wife,  upon  certain  policies  of 
life  insurance,  praying  for  a  disclosure,  an  accounting  and  other 
equitable  relief,  and  for  one  hundred  thousand  dollars  damages. 
The  defendant,  in  1874,  issued  to  the  plaintiff,  Harriett  A.  Ful- 
ler, a  ten  year  life  policy  on  the  life  of  her  husband,  the  plaintiff, 
Austin  B.  Fuller.  The  policy  was  issued  upon  the  reserve  divi- 
dend plan,  and  when  Mrs.  Fuller,  after  the  expiration  of  the  ten 
years  from  the  date  of  the  policy,  became  entitled  to  her  "equita- 
ble proportion  of  the  reserve  dividend  fund  in  cash,"  she  refused 
the  sum  tendered  by  the  company  in  payment  of  its  debt,  and, 
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in  March,  1884,  with  her  husband,  filed  a  bill  in  equity,  in  the 
United  States  circuit  court,  for  the  southern  district  of  New- 
York,  against  the  company,  claiming  an  account  and  other  re- 
lief. The  bill  of  complaint  alleged  that  the  company  authorized 
its  agent  to  represent  that  the  "reserve  dividend  plan"  mention- 
ed in  the  policy,  was  the  plan  explained  in  instructions  to  its 
agent,  and  known  as  the  "Key  to  Eeserve  Dividend  Plan";  that 
tlie  agent  so  represented  to  the  insured,  and  that  the  insured,  re- 
lying on  said  representations,  entered  into  the  contract  of  insur- 
ance. There  was  an  interlocutory  decree,  finding  that  the  par- 
ties to  the  policy  contracted  with  reference  to  the  "reserve  divi- 
dend plan,"  and  directing  the  defendant  to  account.  In  May, 
1889,  the  circuit  court  passed  a  final  decree  in  favor  of  the 
plaintiffs.  In  September,  1889,  the  defendant  sued  out  ah  in- 
junction in  a  state  court  of  Connecticut  to  restrain  A.  B.  Fuller 
and  Harriett  A.  Fuller  from  prosecuting  against  the  company 
any  claim  growing  out  of  assignments  of  policies  obtained  by 
the  Fullers  for  that  purpose,  from  persons  whose  claims  under 
the  policies  had  been  adjusted  with  the  company,  and  who  had 
surrendered  their  policies  to  the  company  and  given  receipts  in 
full  discharge  and  satisfaction  thereof.  The  opinion  shows  the 
answer  made,  and  the  final  disposition  of  the  injunction  suit. 
The  complaint  in  the  present  case  contained  forty-one  counts. 
Each  count  contained  material  allegations  of  fact  as  to  the  al- 
leged instructions  to  agents,  the  declarations  of  agents,  and  ac- 
ceptance of  the  policies  in  reliance  upon  said  declarations,  which 
were  substantially  the  same  as  those  set  up  by  the  Fullers  in  the 
suit,  on  the  policy  issued  to  them,  in  the  United  States  circuit 
court.  Each  count  also  set  up  fraud  in  obtaining  receipts.  The- 
assignment  of  the  insured  to  Harriett  A.  Fuller,  of  claims  against 
the  company,  and  her  ownership  thereof  were  alleged.  The 
material  allegations  were  put  in  issue  by  the  answer,  and  there- 
was  a  finding  for  the  plaintiffs  on  the  main  issues  of  fact. 
The  court  construed  the  meaning  of  the  language  used  in  the 
"Key  to  the  Reserve  Dividend  Plan,"  and  ordered  an  accounting. 
The  plaintiffs,  upon  the  trial,  offered  in  evidence  the  records, 
pleadings,  and  depositions  of  the  case  tried  in  the  United  States 
circuit  court,  as  shown  in  the  opinion,  and  for  the  purpose  there 
stated.  It  appeared  from  the  findings  that  the  defendant  claim- 
ed that  the  receipts  given  by  the  several  policy  holders  to  the- 
defendant,  were  a  bar  to  the  action;  that  upon  this  claim  the- 
court  ruled  that  one  of  the  issues  involved  and  passed  upon  in 
the  injunction  case,  above  described,  was  the  question  of  the* 
bar  of  these  receipts  to  the  maintenance  of  any  action  upon  the 
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assignments  sued  upon,  and  that  such  issue  was  decided  adverse- 
ly to  the  company;  that  the  parties  and  subject  matter  were  the 
same  in  the  injunction  case  as  in  this  case;  and  that  such  deci- 
sion precluded  further  contention  on  this  point  in  this  case^ 
The  court,  after  making  this  ruling,  recited  the  facts  as  found 
by  it,  supporting  the  plaintiffs'  claim  that  the  receipts  were  ob- 
tained by  fraud,  and  held  that  these  facts  were  sufficient  to  show- 
that  the  receipts  were  obtained  by  the  fraud  of  the  defendants 
It  clearly  appeared,  upon  the  whole  record,  that  the  defendant 
objected  to  the  admission  of  the  judgment  in  the  injunction' 
case  as  evidence  of  a  former  adjudication  of  this  question  be- 
tween the  parties,  and  excepted  to  the  ruling  of  the  court  admit- 
ting the  judgment;  but  the  fact  of  the  objection  and  exception 
was  not  stated  in  the  findings,  unless  by  inference.  There  was 
an  interlocutory  judgment,  ordering  a  disclosure,  and  directing- 
the  defendant  to  account.  From  this  judgment,  the  defendant,, 
as  authorized  by  statute,  appealed. 

Henry  C.  Robinson,  Henry  Stoddard,  and  Goodwin  Stoddard^ 
for  the  appellant. 

John  W.  Ailing,  Talcott  H.  Russell,  E.  P.  Arvine,  and  L.  A. 

Fuller,  for  the  appellees. 

**'■*  HA]\IERSLEy,  J.  In  affirmance  of  a  salutary  principle 
in  the  conduct  of  trials,  section  1064  of  the  General  Statutes  pro- 
vides that  whenever  evidence  offered  upon  the  trial  of  any  civil 
action  is  objected  to  as  inadmissible,  it  shall  be  the  duty  of  the 
court,  if  either  party  shall  request  a  decision,  to  then  pass  upon 
such  objection  and  admit  or  reject  the  testimony.  Upon  the 
trial  of  this  case,  the  plaintiffs  offered  in  evidence  the  records, 
pleadings,  and  depositions  in  a  former  action  in  the  United 
States  circuit  court,  as  evidence  and  conclusive  evidence  of  facts- 
material  in  the  present  case;  the  defendant  objected  to  this  evi- 
dence as  inadmissible;  the  trial  court  received  and  heard  the  evi- 
dence subject  to  objection;  substantially  at  the  close  of  the  plain- 
tiffs' case  the  defendant  asked  that  the  evidence  so  received  be~ 
excluded,  and  insisted  that  its  objection  to  the  evidence  as  inad- 
missible be  then  finally  disposed  of;  the  court  refused  to  then 
pass  upon  such  objection,  and  when  the  case  was  decided,  some 
months  after  the  trial,  filed  its  ruling  excluding  the  evidence.  In 
this  the  comt  erred,  and  the  error  is  one  which  entitles  the  de- 
fendant to  a  new  trial,  if  it  appear  that  he  was  injured  thereby. 
\VTien  inadmissible  evidence  is  received  subject  to  objection  and 
afterward  excluded,  a  party  may  be  injured,  either  by  the  in- 
fluence such  evidence  may  have  had,  even  unconsciously,  on  the 
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mind  of  the  judge,  or  by  tlie  confusion  and  embarrassment  which 
the  uncertainty  as  to  what  has  and  has  not  been  proved,  may  sub- 
ject counsel  in  the  trial  of  their  cause:  Jacques  v.  Bridgeport  etc. 
a.  R.  Co.,  41  Conn.  61,  66;  19  Am.  Eep.  483.  And  "in  sucb 
•cases  the  question  is,  Does  it  fairly  and  with  reasonable  certainty 
appear  upon  the  record  that  the  party  complaining  could  not 
have  been  harmed  by  the  action  of  the  court?  Unless  it  does  so 
appear  a  new  trial  will  ordinarily  be  granted":  Peck  v.  Pierce,  63 
Conn.  310,  319.  It  is  impossible  to  examine  the  rulings  of  the 
trial  court,  from  the  first  admission  of  the  evidence  in  question 
to  its  final  exclusion,  without  deeming  it  probable  that  the  em- 
barrassment ®*  caused  by  the  errors  complained  of  was  a  mate- 
rial injury  to  the  defendant  in  the  trial  of  its  case.  A  new  trial, 
therefore,  should  be  granted. 

Counsel  for  the  plaintiffs,  in  their  ingenious  and  able  brief, 
maintain  that  the  court  erred  in  the  final  exclusion  of  the  evi- 
dence; that  the  judgment  excluded  was  admissible  as  res  judi- 
cata, and  conclusive  as  to  the  main  question  at  issue,  and  that 
therefore  the  defendant  was  not  injured  by  the  error  complained 
of.  We  think  the  court  did  not  err  in  excluding  the  judgment; 
that  the  res  judicata  established  between  the  parties  to  the  action 
tried  in  the  circuit  court  does  not  apply  to  the  parties  in  this 
action. 

The  term  "res  judicata"  is  used  with  different  meanings  in 
connection  with  different  conditions,  and  not  always  with  dis- 
crimination; perhaps  an  exact  discrimination  is  not  always  prac- 
ticable in  the  present  state  of  the  law  on  this  subject.  The  two 
most  important  applications  of  the  principle  are  where  it  is  in- 
voked in  respect  to  a  cause  of  action  once  finally  determined  by 
a  judgment,  and  where  it  is  invoked  in  respect  to  the  conclusive- 
ness of  a  fact,  contested  between  the  parties  to  an  action  and  de- 
termined by  the  judgment  in  that  action,  upon  the  same  parties 
when  agitating  their  controversies  in  another  suit  upon  a  differ- 
ent cause  of  action.  There  is  an  evident  distinction  in  these 
fases,  not  only  as  to  the  effect  of  a  judgment,  but  as  to  the 
grounds  on  which  the  principle  producing  the  effect  is  based. 
This  distinction  is  drawn  with  great  clearness  in  the  opinion  of 
Justice  Field  in  Cromwell  v.  County  of  Sac,  94  U.  S.  351,  357. 
In  the  former  case,  the  judgment  is  produced  as  conclusive  evi- 
dence that  no  cause  of  action  exists;  either  the  cause  of  action 
has  been  satisfied  and  merged  in  the  judgment,  or  its  nonexist- 
ence has  been  judicially  determined  and  forever  settled  by  the 
judgment;  and  the  controlling  principle  depends  primarily  on 
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the  legal  effect  of  a  judgment  on  the  cause  of  action  determined 
■ — the  judgment  is  not  treated  merely  as  an  estoppel  to  the  proof 
of  any  fact  involved  in  the  trial  of  the  cause  of  action  alleged, 
but  is  rather  held  to  be  conclusive  evidence  that  the  cause  of 
action  alleged  does  not  now  exibt,  or  never  ^'^  had  an  existence. 
In  the  latter  case,  the  judgment  is  produced  as  evidence  of  some 
material  fact  in  the  cause  of  action  on  trial,  the  truth  of  which 
fact  both  parties  are  estopped  from  denying.  In  such  case,  the 
controlling  principle  depends  upon  the  effect  of  a  judgment  in 
giving  indefinite  life  and  irrebuttable  probative  force  to  any  fact 
once  judicially  found  to  be  true.  It  is  with  this  latter  principle 
alone  that  we  are  now  concerned,  and  it  must  be  borne  in  mind 
that  the  principle  does  not  relate  to  the  finality  of  a  judgment  in 
disposing  of  a  cause  of  action,  but  to  the  vitality  of  a  judgment  in 
preserving  for  evidential  purposes  a  fact  once  found.  As  stated 
by  Baldwin,  J.,  in  1810,  the  rule  is,  "that  a  fact  once  decided 
shall  not  be  again  disputed  between  the  same  parties":  Church  v. 
Leavenworth,  4  Day,  274,  281.  This  principle  is  now  settled  be- 
yond controversy:  Sargent  v.  New  Haven  Steamboat  Co.,  65 
Conn.  116,  126.  But  its  limits  in  all  directions  are  not  so  well 
settled.  The  very  nature  of  the  principle  calls  for  narrow  limits 
in  its  application.  Within  certain  limits  public  policy  that  re- 
gards unnecessary  litigation  as  an  evil,  that  looks  upon  the  reagi- 
tation  by  parties  of  controversies  once  submitted  by  them  to  a 
final  adjudication  as  contrary  to  equity  and  good  conscience,  sup- 
ports the  application  of  the  principle  as  wise  and  equitable;  but 
the  same  public  policy  might  regard  its  application  beyond  those 
limits  as  dangerous  and  unjust.  Among  the  recognized  limits 
are  the  following:  The  fact  must  be  established  by  a  final  judg- 
ment; it  must  have  been  in  issue  under  the  pleadings  and  must 
also  have  been  actually  litigated  and  determined;  it  must  be  iden- 
tical with  the  fact  sought  to  be  established  in  the  second  action; 
the  identical  persons  between  whom  the  fact  was  adjudicated  in 
the  same  right  or  capacity,  or  their  privies  claiming  under  them, 
must  be  the  parties  to  the  second  action. 

In  the  present  case,  the  defendant  claims' that  the  fact  which 
the  judgment  was  offered  to  prove  has  not  been  established  by  a 
final  judgment,  and  that  the  fact  claimed  to  be  so  established  la 
not  identical  with  the  fact  now  sought  to  be  proved.  We  do  not 
discuss  these  claims,  because  we  ^^  are  satisfied  that  the  identi- 
cal persons  between  whom  the  facts  at  issue  in  the  former  action 
were  adjudicated  in  the  same  right  and  capacity  are  not  the  par- 
ties in  the  present  action.    The  precise  question  is  this:  When  A 
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and  B  have,  in  their  individual  right  and  capacity,  litigated  a 
fact  in  issue  in  the  trial  of  a  cause  of  action  arising  from  the 
breach  by  B  of  a  non-negotiable  contract  between  them,  is  a  fact 
found  to  be  true  by  the  adjudication  of  that  action,  res  judicata 
in  a  later  trial  of  a  different  cause  of  action  arising  from  the 
breach  by  B  of  a  different  contract  between  him  and  C,  brought 
by  A  in  his  capacity  as  an  assignee  of  C,  subsequent  to  such 
breach?  Such  use  of  an  adjudicated  fact  does  not  come  within 
the  limits  to  the  application  of  this  principle  as  generally  stated. 
No  authority  has  been  cited  holding  a  fact  to  be  res  judicata  un- 
der such  circumstances.  The  case  of  Flint  v.  Bodge,  10  Allen, 
128,  might  be  used  as  indicating  some  support  to  the  plaintiff's 
claim,  but  the  opinion  of  the  court  does  not  refer  to  the  present 
question,  and  it  evidently  was  not  considered.  The  opinion  of 
the  supreme  court  in  Collins  v.  Hydorn,  62  Hun,  286,  288,  waa 
reversed  in  the  coui-t  of  appeals,  135  N.  Y.  320,  and  the  opinion 
of  the  appellate  court,  which  is  the  last  statement  of  the  law  in 
New  York  upon  that  subject,  seems  expressly  to  state  that  for  the 
purpose  of  the  application  of  this  principle  of  res  judicata,  the  as- 
signee of  a  chose  in  action,  in  prosecuting  the  right  assigned,  is 
not  acting  in  the  same  capacity  as  when  he  prosecuted  a  different 
chose  in  action  to  which  he  was  an  original  party.  Curtis  v. 
Bradley,  65  Conn.  99,  115,  48  Am.  St.  Rep.  177,  which  was  also 
cited,  has  no  application.  In  that  case,  Curtis,  Bradley,  and  one 
Plumb  were  parties  to  a  verbal  agreement  under  which  Plumb 
was  to  build  a  house  on  land  Bradley  had  purchased  from  Cur- 
tis; as  the  work  progressed  Curtis  was  to  pay  Plumb  for  his  ser- 
vices and  for  all  the  labor  and  materials  that  went  into  the  con- 
struction of  the  house,  and  when  the  house  was  completed  and 
occupied,  Bradley  was  to  pay  the  money  expended  for  construc- 
tion. Bradley  accepted  and  occupied  the  house  and  refused  to 
pay.  Curtis  sought  to  enforce  the  contract  through  a  mechan- 
ic's lien  filed  in  the  name  of  Plumb;  failing  in  ttits,  ^"^  because 
the  court  found  that  Bradley's  promise  of  payment  was  not  to 
Plumb,  he  brought  suit  under  the  same  contra«,t  against  Brad- 
ley to  recover  the  satne  money;  in  this  suit  the  judgment  in  the 
former  suit  was  offered  in  evidence  and  admitted,  for  the  pur- 
pose of  showing  that  Bradley  was  estopped  from  claiming  that 
his  contract  was  made  with  Plumb;  its  admission  was  objected  to, 
on  the  ground  the  record  was  that  of  a  suit  between  different 
parties.  The  admission  of  the  judgment  was  sustained  by  this 
court,  because  it  appeared  from  the  appeal  record  that  Curtis  in 
his  individual  right  was  "the  actual  plaintiff  in  the  former  ac- 
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tion,"  under  the  rule  recognized  in  Buckingliam's  Appeal  from 
Probate,  60  Conn.  143.  The  opinion  referred  to  the  fact  that, 
after  the  commencement  of  the  action,  Curtis,  having  taken  an 
assignment  from  Plumb,  had  been  substituted  for  Plumb  as 
plaintiff,  in  connection  with  the  unfounded  claim  that  it  was 
necessary  that  Curtis  should  have  been  a  party  to  the  record  in 
the  former  action,  as  well  as  the  party  in  interest  who  actually 
brought  and  conducted  the  suit.  The  question  now  before  ua 
was  not  involved  nor  considered. 

The  fact  that  the  recognized  general  statement  of  the  limits  of 
the  application  of  this  rule  of  res  judicata  seems  to  exclude  cases 
where  the  first  suit  is  upon  a  cause  of  action  arising  between  par- 
ties in  their  individual  capacity,  and  the  second  suit  is  brought 
by  one  of  the  parties  in  his  capacity  as  assignee  of  a  cause  of  ac- 
tion arising  between  the  other  party  and  a  third  party,  and  that 
it  has  never  in  this  state  been  extended  to  such  cases — and,  so 
far  as  we  are  advised,  has  never  been  extended  to  such  cases  by 
courts  of  last  resort  in  other  jurisdictions — is  significant  that 
such  extension  is  not  supported  by  authority.  We  think  it  can- 
not be  supported  on  principle. 

As  stated  above,  the  rule  which  gives  an  indefinite  life,  a  con- 
tinned  and  conclusive  probative  force,  to  an  adjudicated  fact  in 
future  litigation  of  other  and  different  causes  of  action,  is  based 
on  considerations  of  public  policy,  and  must  be  confined  within 
the  limits  where  those  considerations  are  ^^  operative.  When 
confined  to  the  identical  persons  who  were  parties  to  the  first  ac- 
tion, in  the  same  capacity  in  which  they  were  parties,  the  consid- 
erations of  public  policy  are  clear,  and  the  rule  should  be  applied 
in  the  broad  spirit  that  governs  the  application  of  a  rule  so 
founded.  But  when  these  limitations  are  wholly  removed,  the 
rule  is  no  longer  supported  by  such  considerations;  on  the  con- 
trary, it  is  clearly  opposed  to  them.  It  is  certainly  not  in  the 
interest  of  peace  and  honesty  that  every  adjudicated  fact  should 
thereafter  remain  an  irrebuttable  witness  to  be  employed  in  all 
future  litigation  by  whoever  may  need  its  services.  Such  unlim- 
ited application  of  the  rule  would  promote  litigation  and  encour- 
age dishonesty.  So,  in  a  less  degree,  the  considerations  of  public- 
policy  which  support  the  rule  within  its  proper  limits,  do  not 
apply  where  the  evidential  capacity  of  the  adjudicated  fact  is 
made  the  subject  of  trade,  so  that  a  person  possessing  a  cause  of 
action  in  the  prosecution  of  which  the  fact  cannot  be  used  as  a 
witness  may  secure  the  benefit  of  its  services  by  a  trade  with 
some  other  person;  and  for  this  reason  the  conclusiveness  of  a 
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fact  adjudicated  between  two  persons  contesting  in  their  own 
right  ought  not  to  be  extended  to  future  actions  in  which  one  of 
the  parties  prosecutes  a  cause  of  action  belonging  to  a  third 
party,  in  which  he  is  interested  only  by  virtue  of  an  assignment 
made  subsequent  to  the  judgment  in  the  first  action. 

The  possible  and  probable  consequence  of  such  an  extension 
of  the  rule  is  illustrated  by  the  present  case.  A  recovers  judg- 
ment against  B  in  a  cause  of  action  which  has  arisen  between 
them;  a  fact  therein  adjudicated  may  be  conclusive  on  the  merits 
of  another  cause  of  action  which  has  arisen  between  B  and  C, 
To  induce  C  to  put  his  cause  of  action  in  litigation,  A  offers  him 
the  benefit  of  the  adjudicated  fact  which  is  conclusive  on  B  as 
against  A,  but  not  as  against  C,  and  promises  C  one-half  the  net 
proceeds  of  the  litigation  to  be  conducted  solely  at  the  expense  of 
A,  if  C  will  assign  his  claim  to  him  upon  such  consideration. 
Surely  such  a  transaction  violates  public  policy  in  various  ways. 
It  promotes  litigation,  it  erects  a  technical  bar  against  proving 
the  truth,  ®^  it  tends  to  bad  faith.  This  rule  of  res  judicata  ex- 
ists, because  within  its  proper  limits  it  tends  to  put  an  end  to  the 
litigation  of  obstinate  litigants,  because,  as  between  them,  in 
equity  and  good  conscience,  the  fact  adjudicated  ought  to  be 
conclusive;  an  extension  of  these  limits,  so  that  the  probable  con- 
sequences will  be  the  opposite,  cannot  be  justified  on  the  consid- 
erations of  public  policy  that  support  the  rule. 

In  stating  this  conclusion,  we  do  not  intend  to  pass  upon  the 
limits  of  this  rule  of  res  judicata  in  other  respects;  the  consid- 
erations of  public  policy  on  which  the  rule  rests  may  justify 
some  apparent  extension  of  those  limits,  but  they  do  not  justify 
an  extension  which  makes  a  fact  adjudicated  in  an  action  be- 
tween two  persons  litigating  a  cause  of  action  which  has  arisen 
between  them  in  their  individual  capacity  res  judicata  in  subse- 
quent actions  brought  by  one  as  assignee  of  a  chose  in  action  be- 
tween the  other  and  a  third  person,  which  the  plaintiff  has  pur- 
chased of  such  third  person  after  his  right  thereon  has  become 
fixed,  and  since  the  judgment  in  the  first  action  was  rendered. 
The  statute  aiithorizing  such  assignee  to  bring  a  suit  in  his  own 
name  alleging  the  assignment,  his  equitable  ownership  in  good 
faith,  and  the  manner  of  acquiring  such  ownership,  does  not 
alter  the  relations  of  assignor  and  assignee;  they  remain  un- 
changed: Beach  v.  Fairbanks,  52  Conn.  167;  Saugatuck  etc.  Co. 
y.  Westport,  39  Conn.  337,  349. 

The  principle  which  seeks  to  prevent  multiplicity  of  actions  is 
not —  as  was  suggested  by  counsel  for  plaintiffs — involved  in  this 
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discussion,  nor  is  there  any  ground  for  claiming  the  admissibility 
of  this  judgment  as  a  sort  of  judgment  in  rem  binding  on  all  the 
world,  or  as  evidence  of  reputation,  or  of  the  fixed  meaning  of  a 
term  of  art.  The  cases  cited  by  the  plaintiff  do  not  apply  to  the 
present  conditions.  The  judgment  in  the  United  States  circuit 
court  being  inadmissible  as  res  judicata,  the  exemplified  copy  of 
the  judgment  appearing  in  the  record  of  the  injunction  case 
could  not  be  used  for  such  purpose. 

The  court  below  also  erred  in  admitting  the  record  in  the  in- 
junction case  as  conclusive  evidence  of  the  invalidity  of  the  ''^ 
receipts  in  full.  The  finding  does  not  clearly  show  that  this  evi- 
dence was  objected  to;  but  as  the  same  question  is  distinctly 
raised  by  the  ruling  of  the  court  that  the  judgment  in  the  injunc- 
tion case  was  conclusive  on  the  question  of  the  invalidity  of  the 
receipts,  and  as  the  question  is  likely  to  arise  in  the  same  form 
if  a  new  trial  is  had,  we  think  it  should  be  decided  now.  In  the 
action  for  injunction,  the  present  defendant  sought  to  enjoin 
A.  B.  Fuller  and  wife  from  bringing  actions  on  the  policies  of 
insurance  set  up  in  the  present  suit,  on  the  theory  that  upon  the 
facts  alleged  the  assignments  to  them  of  the  claims  under  said 
policies  were  against  public  policy  and  void.  The  answer  con- 
tained a  first  defense  which  was  a  general  denial,  and  a  second  de- 
fense alleging  that  the  receipts  referred  to  in  the  complaint  were 
obtained  by  fraud;  counterclaims  were  also  filed,  each  counter- 
claim being,  in  eft'ect,  an  action  on  a  separate  policy  which  had 
been  assigned  to  the  Fullers.  By  order  of  court,  the  case 
was  tried  on  the  first  defense  alone.  The  court  held  that,  upon 
the  facts  alleged,  the  plaintiff  had  no  right  to  the  remedy  sought, 
refused  to  render  judgment  for  the  defendants  on  the  first  de- 
fense, and  to  admit  them  to  prosecute  their  counterclaims  in  that 
action,  and  dismissed  the  complaint  for  want  of  equity. 

It  is  clear  that  nothing  could  have  been  adjudicated  in  this 
case  except  the  facts  in  issue  under  the  first  defense.  Counsel 
for  the  present  plaintiffs  claim  that  the  complaint  should  be  con- 
strued as  alleging  the  validity  of  the  receipts  as  a  material  fact; 
that  the  first  defense  contains  a  denial  of  that  fact,  and  there- 
fore the  judgment  is  conclusive  evidence  of  the  invalidity  of  the 
receipts.  Aside  from  other  considerations,  it  is  an  insuperable 
objection  to  this  result  that  the  record  itself  shows  that  the  claim 
that  the  complaint  should  be  so  construed  was  ruled  upon  by  the 
trial  court  and  denied,  and  that  the  validity  of  the  receipts  was 
not  tried  and  was  not  determined,  because  it  was  not  a  fact  in 
issue. 
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There  is  no  other  alleged  error  in  the  rulings  of  the  court 
-during  the  trial  clearly  presented  by  the  finding  and  likely  to  oc- 
<;ur  in  the  same  form  upon  a  retrial  of  sufficient  importance  to 
call  for  consideration. 

"^^  The  main  claims  of  error  in  the  conclusions  of  the  court 
upon  the  facts  found  relate  to  the  construction  given  to  the  lan- 
guage of  the  book  entitled  "Key  to  the  Eeserve  Dividend  Plan,'* 
and  to  the  conclusion  of  fraud  in  obtaining  the  receipts.  The 
first  question  is  embarrassed  by  the  finding  that  the  contracts  of 
insurance  were,  in  fact,  made  upon  an  agreement  in  each  case 
that  certain  selected  passages  in  said  book  contained  the  accept- 
ed definition  of  the  "reserve  dividend  plan"  specified  in  the  pol- 
icy; and  the  other  question  depends  almost  wholly  upon  the  lan- 
guage of  the  finding  in  the  statement  of  facts.  These  questions 
have  been  argued  elaborately  and  with  great  abilitj^  We  regret 
that  it  is  not  practicable  to  express  some  opinion  that  may  be 
useful  upon  a  retrial.  But  inasmuch  as  a  new  trial  must  be 
granted,  and  we  cannot  assume  that  upon  a  retrial  the  facts 
proved  will  be  the  same,  or  that  the  finding  of  facts  which  may 
-come  again  before  us  will  present  the  questions  in  the  same  man- 
ner, it  is  apparent  that  an  expression  of  opinion  on  the  questions 
as  presented  by  this  finding  may  not  be  applicable  to  the  facts 
€stabli&hed  on  the  new  trial,  and  may  operate  unfairly  on  the 
parties  in  preparing  and  trying  their  cause,  and  raising  the  pre- 
cise issues  of  law  that  should  determine  their  rights.  We  there- 
fore refrain  from  indicating  any  opinion  on  these  questions. 

A  new  trial  is  granted. 

In  this  opinion  the  other  judges  concurred. 


JUDGMENT— RES  JUDICATA— IDENTICAL  PARTIES— SAMB 
CAPACITY.— A  party  sought  to  be  bound  by  a  former  Judgment 
must  have  beon  a  party  to  both  actions,  and  he  must  have  been  a  par- 
ty to  both  in  the  same  capacity  or  character:  State  v.  Branch,  134  Mo. 
692;  56  Am.  St.  Rep.  533;  note  to  Benz  v.  Hines,  89  Am.  Dec.  598.  As 
a  general  rule  a  judgment  for  or  against  a  person  in  one  capacity 
Is  not  a  bar  to  a  suit  by  or  against  him  in  another  capacity:  Note 
to  Stockton  etc.  Loan  Assn.  v.  Chalmers,  7  Am,  St.  Rep.  175. 
To  malie  matter  res  judicata,  there  must  be  identity  of  the  subject 
matter  of  the  suit,  of  the  cause  of  action,  of  the  parties,  and  of  the 
quality  in  the  persons  for  or  against  whom  the  claim  is  made:  Benz 
V.  Hines,  3  Kan.  390;  89  Am.  Dec.  594;  Slocomb  v.  De  Lizardi,  21 
La.  Ann.  355;  99  Am.  Dec.  740. 

JUDGMENT— RES  JUDICATA.— Facts  not  In  Issue  are  not  con- 
cluded by  a  judgment:  See  monographic  note  to  Lea  v.  Lea,  96  Am. 
Dec.  779,  on  what  facts  are  not  res  judicata,  though  apparently  found 
by  the  court:  Note  to  King  v.  Chase,  41  Am.  Dec.  682.  A  judgment  of 
dismissal  is  not  res  judicata:  Note  to  Weigley  v.  CoCfman,  27  Am. 
St.  Rep.  672.  Compare  monographic  note  to  Fahey  v.  Esterley  Ma- 
chine Co.,  44  Am.  St.  Rep.  562-572,  on  the  proof  of  res  Judicata. 


June,  1896.]  Dennis  v.  Dennis.  95 
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[68  Connecticut,  186.] 

DEFINITIONS.— "HABITUAL  INTEMPERANCE"  IS  A  CON- 
DITION; aud  when  any  person  gets  Into  that  condition,  he  is  said  to 
t)6  "habitually  intemperate." 

MARRIAGE  AND  DIVORCE— "HABITUAL  INTEMPER- 
ANCE"—DIVORCE.— A  wife  is  not  entitled  to  a  divorce  upon  the 
ground  of  her  husband's  "habitual  intemperance,"  though  he,  about 
once  in  three  weeks,  for  a  period  of  two  years,  becomes  intoxicated, 
during  the  evening,  to  such  an  extent  that  he  does  not  go,  as  usual, 
to  his  work  on  the  next  morning,  where  this  does  not  occasion  any 
trouble  between  him  and  his  employer,  and  where  such  intoxication 
is  not  so  gross  or  long  continued  as  to  produce  want  or  suffering  in 
the  defendant's  family. 

DEFINITIONS.— "CONNIVANCE,"  in  the  law  of  divorce,  is 
the  corrupt  consenting  of  a  married  party  to  that  conduct  of  the 
other  of  which  complaint  is  afterward  made.  It  may  be  the  passive 
permitting  of  an  act,  or  the  active  procurement  of  It. 

MARRIAGE  AND  DIVORCE.— CONNIVANCE  AT  ACT  FOR 
DIVORCE  bars  the  right  of  divorce,  because  no  injury  is  received; 
for  what  a  person  has  consented  to,  he  cannot  set  up  as  an  injury. 

MARRIAGE  AND  DIVORCE— ADULTERY  BROUGHT 
ABOUT  BY  CONNIVANCE  AS  GROUND  FOR  DIVORCE.— If  a 
husband's  act  of  adultery,  relied  upon  by  his  wife  as  a  ground  for  di- 
vorce, was  brought  al>out  by  her  connivance  and  procurement,  the 
divorce  sought  by  her  will  be  refused.  A  finding  that  the  act  was  so 
brought  by  her,  acting  through  her  attorneys  or  agents,  is  not  erro- 
neous, as  a  matter  of  law,  although  she  did  not  specifically  direct, 
■or  have  actual  personal  knowledge  of,  the  doings  of  her  general 
agents,  in  her  behalf,  to  entrap  her  husband  into  such  an  act  with 
a  lewd  womao  employed  by  them  for  that  purpose. 

MARRIAGE  AND  DIVORCE— DISCRETION  OF  COURTS 
HAVING  DIVORCE  JURISDICTION.— To  discover  and  defeat  any 
attempt  to  use  the  forms  of  the  law  of  divorce  for  immoral,  vindic- 
tive, or  fraudulent  purposes  is  a  proper  exercise  of  the  legal  discre- 
tion vested  in  all  courts  having  divorce  jurisdiction. 

Suit  for  a  divorce  brought  by  a  wife  against  her  husband  on 
the  grounds  that  the  defendant  had,  for  more  than  l.vo  years, 
been  habitually  intemperate,  and  that  he  had  committed  adul- 
tery. There  was  a  judgment  for  the  defendant,  and  the  plain- 
tiff appealed,  urging  that  the  court  erred  in  deciding  u})on  the 
facts  found  that  the  defendant  was  not  habitually  intemperate; 
■that  it  erred  in  ruling  that  the  facte  found  constituted  in  law 
connivance  on  the  part  of  the  plaintiff,  and  that  she  was  barred 
thereby  from  obtaining  a  divorce  for  the  adultery  of  the  de- 
fendant; and  that  it  erred  in  ruling  that  upon  the  facts  found 
the  court  could,  as  an  act  of  discretion,  refuse  to  grant  the  plain-, 
tiff  a  divorce  for  the  defendant's  act  of  adultery  proved. 

Donald  G.  Perkins  and  William  Belcher,  for  the  appellant. 

Augustus  Brandegee  and  George  C.  Morgan,  for  the  appellee. 
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*®^  ANDREWS,  C.  J.  Habitual  intemperance  as  a  cause  for 
which  a  divorce  might  be  granted  was  first  named  in  this  state 
by  a  statute  enacted  in  1843,  where  it  was  coupled  with  intoler- 
able cruelty.  Precisely  what  constitutes  habitual  intemperance 
within  the  meaning  of  that  statute  it  is  not  easy  to  define.  It 
may,  however,  be  safely  assumed  that  the  purpose  of  the  act  was 
not  primarily  to  promote  temperance  or  to  reform  the  offender, 
but  to  preserve  the  peace,  comfort,  safety,  happiness,  and  pros- 
perity of  the  nonoffending  party,  and  of  the  family  of  which  they 
are  together  the  members  and  parents.  In  a  note  upon  this  stat- 
ute left  by  the  late  Chief  Justice  Church,  he  said:  "The  habitual 
usG  of  intoxicating  liquor,  though  producing  excitement,  will  not 
justify  a  divorce.  The  habit  must  be  so  gross  as  to  produce  .suf- 
fering or  want  in  the  family  to  a  degree  which  cannot  be  rrason- 
ably  borne."  We  are  not  aware  that  any  court  in  this  state  has 
attempted  to  define  these  words.  The  expression  is  one  of  those 
terms  which,  like  the  expression  "intolerable  cruelty,"  often  arise 
in  the  law  and  which  cannot  well  be  defined  in  advance.  They 
must  be  applied  by  the  trier  to  cases  as  they  arise,  by  inclusion  or 
exclusion,  and  the  existence  of  the  condition  in  question  decided 
as  a  matter  of  fact.  The  language  of  the  statutes  in  other  states 
by  which  the  use  of  spirituous  liquors  is  made  a  cause  for  divorce 
is  80  divergent  as  to  afford  but  little  aid  in  the  construction  of  our 
own.  In  California  it  has  been  held  that  a  fixed  habit  of  drink- 
ing to  excess,  to  such  a  degree  as  to  disqualify  a  person  from  at- 
tending to  his  business  during  the  principal  portion  of  the  time 
usually  devoted  to  business,  is  such  "habitual  intemperance"  as 
is  made  a  ground  of  divorce:  Mahone  v.  Mahone,  19  Cal.  626; 
81  Am.  Dec.  91.  "Habitual  intemperance"  is  a  condition;  and 
when  any  person  gets  into  that  condition  he  is  said  to  be  'Tiabit- 
ually  intemperate."  These  latter  words  are  frequently  used  in 
^^^  policies  of  insurance,  and  in  various  cases  arising  on  such 
policies  these  words  have  been  the  subject  of  judicial  discussion. 
In  the  case  of  Northwestern  Life  Ins.  Co.  v.  Muskegon  Bank,  122 
U.  S.  501-505,  the  supreme  court  of  the  United  States,  by  Justice 
Miller,  said:  "The  whole  case  turned,  so  far  as  the  jury  was  con- 
cerned, upon  the  true  definition  of  the  words  'habitually  intem- 
perate.' ....  We  do  not  know  of  any  established  legal  defini- 
tion of  those  words.  As  they  relate  to  the  customs  and  habits 
of  men  generally  in  regard  to  the  use  of  intoxicating  drinks,  and 
as  the  observation  and  experience  of  one  man  on  that  subject  is 
as  good  as  another  of  equal  capacity  and  opportunities,  their  true 
meaning  and  signification  would  seem  to  be  a  question  addressed 
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rather  to  the  jury  than  to  the  court.  While  there  may  be  on  the 
one  hand,  such  a  clear  case  of  intemperate  habits  as  to  justify  the 
court  in  saying  that  such  and  such  facts  constitute  a  condition  of 
habitual  intemperance,  or,  on  the  other  hand,  such  an  entire  ab- 
sence of  any  proof,  beyond  an  occasional  indulgence  in  the  use  of 
ardent  spirits,  as  to  warrant  the  opposite  conclusion,  yet  the 
main  field  of  inquiry,  and  the  determination  of  the  question 
within  it,  must  be  submitted  to  the  jury,  and  the  question  on  this 
submission  must  be  decided  by  them."  The  case  of  Insurance  Co. 
V.  Foley,  105  U.  S.  350,  was  on  a  policy  of  this  kind.  The  court 
below  had  instructed  the  jury  that  if  the  habits  of  the  insured 
"in  the  usual,  ordinary,  and  every-day  routine  of  his  life  were 
temperate,"  he  was  not  intemperate  within  the  meaning  of  the 
policy,  although  he  had  *Tiad  an  attack  of  delirium  tremens  re- 
sulting from  an  exceptional  indulgence,"  and  this  instruction 
was  sustained. 

The  finding  in  this  case  shows  that  the  defendant  "about  once 
in  three  weeks  became  intoxicated,  during  the  evening,  to  suck 
an  extent  that  the  next  morning  he  did  not  go  as  usual  to  his 
work  at  the  store  where  he  was  employed  as  a  clerk,"  and  had 
continued  to  do  so  for  a  period  of  two  years.  While  this  condi- 
tion of  the  defendant  very  likely  caused  annoyance  and  vexation 
to  the  plaintiff,  and  possibly  grief  and  humiliation,  it  does  not 
appear  to  have  occasioned  any  loss  of  position  to  the  defendant  or 
any  trouble  between  him  and  his  **^  employer,  nor  does  it  ap- 
pear to  have  been  so  gross  or  so  long  continued  as  to  have  pro- 
duced want  or  suffering  in  the  family.  We  fail  to  see,  in  this  case, 
that  the  superior  court  committed  any  error  in  law  in  this  re- 
spect. 

The  trial  court  held  that  the  act  of  adultery  proved  was  one 
brought  about  by  the  connivance  and  procurement  of  the  plain- 
tiff, acting  through  her  attorneys  or  agents.  The  appellant 
strenuously  insists  that  this  finding  is  not  supported  by  the  evi- 
dence. Connivance  is  the  corrupt  consenting  of  a  married  party 
to  that  conduct  of  the  other  of  which  afterward  complaint  is 
made.  It  bars  the  right  of  divorce  because  no  injury  is  received; 
for  what  a  person  has  consented  to,  he  cannot  set  up  as  an 
injury.  Connivance  is  a  thing  of  the  intent  resting  in  the  mind. 
It  is  the  consenting.  But  the  connivance  may  be  the  passive  per- 
mitting of  the  adultery  or  other  misconduct,  as  well  as  the  active 
procuring  of  its  commission.  If  the  mind  consents,  that  is  con- 
nivance: Eoss  V.  Ross,  L.  R.  1  Pro.  &  D.  734;  Pierce  t.  Pierce,  3 
Pick.  299;  15  Am.  Dec.  210. 

Ak.  8t.  Kbp.,  Vol,  LVII.-? 
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The  connivance  of  the  pkintiff  is  established  as  a  fact  upon 
evidence,  to  the  admission  of  which  no  objection  was  made,  and 
we  suppose  this  to  be  a  conclusion  which  this  court  cannot  re- 
Tise.  The  argument  of  the  appellant  is  founded  on  that  part  of 
ihe  finding  which  says  that  *'the  plaintiff  did  not  give  to  her  said 
attorney,  or  to  any  of  the  detectives  employed  by  him,  any  di- 
rect or  specific  authority  or  direction,  as  distinguished  from  the 
general  authority  hereinbefore  set  out,  to  employ  said  woman  for 
"the  purposes  for  which  she  was  employe'd,  or  to  employ  any 
woman  for  such  purpose,  and  the  plaintiff  had  no  actual  personal 
knowledge  that  the  woman  found  with  her  husband  was  one  em- 
ployed by  her  agents  in  the  manner  in  which  or  for  the  purposes 
for  which  she  was  employed."  The  argument  is,  that  this  finding 
is  inconsistent  with  the  conclusion  to  which  the  court  came,  be- 
cause it  shows,  as  she  claims,  that  her  mind  never  consented  to  the 
adultery  of  her  husband.  This  argument  cannot  be  maintained 
in  view  of  the  other  facts  of  the  case.  Connivance  can  usually  be 
proven  only  by  proving  facts  from  which,  with  their  circum- 
fitances,  it  may  be  inferred.  From  ^^'^  the  finding  before  us,  it 
appears  that  the  plaintiff  had  suspected  her  husband  of  infidelity, 
although  she  did  not  suspect  any  particular  woman.  She  was  de- 
sirous of  obtaining  a  divorce.  She  consulted  her  attorney  in 
Boston,  who  advised  her  to  employ  detectives  to  watch  her  hus- 
band. She  authorized  that  attorney  to  employ  such  detectives 
for  that  purpose  as  he  saw  fit,  to  procure  such  evidence  as  in  his 
judgment  was  necessary,  giving  him  full  authority  in  the  prem- 
ises. Detectives  were  employed  by  him  and  sent  from  Boston  to 
New  London.  Among  other  things  done  by  this  attorney  and 
the  detectives  he  hired,  a  lewd  woman  was  employed  to  lure  the 
defendant  by  her  wiles  into  an  act  of  adultery,  or  into  a  compro- 
mising situation  from  which  the  inference  of  adultery  would  be 
drawn,  so  arranged  that  his  discovery  would  be  made.  This  lewd 
woman  came  to  New  London,  commenced  her  practices  on  the 
■defendant,  succeeded  in  attracting  his  attention  and  in  drawing 
him  into  the  precise  sort  of  an  act  for  which  she  was  employed. 
During  the  progress  of  her  efforts  the  plaintiff  was  informed  by 
the  detectives  that  her  husband  had  been  seen  with  a  woman  at 
night  in  the  streets  of  the  city,  and,  on  the  night  arranged  for  the 
discovery,  she  went  with  the  detectives  to  the  room  where  the  de- 
fendant and  the  lewd  woman  were  together.  There  was  suffi- 
<^ient  to  justify  the  superior  court  in  finding  that  the  plaintiff 
must  have  known  that  the  movements  of  this  lewd  woman  were 
in  some  way  governed  by  the  detectives  who  she  knew  had  been" 
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employed  by  her  attorney,  and  who  gave  her  the  information 
which  they  did  by  which  she  was  enabled  to  confront  her  hus- 
band while  in  that  woman's  company.    Soon  thereafter  the  plain- 
tiff caused  her  petition  for  a  divorce  to  be  brought,  praying  for  a 
divorce  based  on  the  act  she  had  so  discovered.      Her  conduct 
then  and  ever  since  might  well  be  deemed  to  cast  a  reflex  light 
on  her  knowledge  of  the  purposes  for  which  the  detectives  were 
employed,  and  her  consent  to  the  artifices  which  they  practiced. 
These  are  the  facts  and  circumstances  from  which  the  trial  court 
held  that  the  plaintiff  was  barred  of  all  right  to  have  a  divorce 
for  the  acts  of  adultery  she  had  proved.    In  the  light  of  the 
authorities  we  have  cited,  we  think  the  decision  ^®*  of  the  court 
on  this  part  of  the  case  should  not  be  disturbed:  Morrison  v.  Mor- 
rison, 136  Mass.  310;  Myers  v.  Myers,  41  Barb.  114;  Hedden  v. 
Hedden,  21  N.  J.  Eq.  61;  Austin  v.  Austin,  10  Conn.  221;  Cairns 
V.  Cairns,  109  Mass.  408;  Masten  v.  Masten,  15  N.  H.  159;  Gowei 
V.  Gower,  L.  E.  2  Pro.  &  D.  428.    In  this  last  case,  it  was  held 
that  "if  a  person  employed  by  a  husband  to  watch  his  wife  for  the 
purpose  of  obtaining  evidence  of  her  adultery,  brings  about  an 
act  of  adultery,  the  husband  cannot  obtain  a  decree  of  dissolution 
[of  the  marriage]  on  the  ground  of  such  adultery,  although  he 
may  not  have  directed  or  authorized  his  agent  to  bring  it  about.*' 
The  petitioner  admitted  that  he  had  employed  one  Williams  to 
watch  the  respondent  and  to  obtain  evidence  of  her  adultery, 
but  denied  that  he  had  ever  instigated  Williams  to  induce  her  to 
commit  adultery,  or  sanctioned  his  taking  any  steps  with  that 
view.    The  evidence  showed  that  the  act  of  adultery  on  which 
the  petitioner  relied,  had  been  brought  about  by  the  contrivance 
of  Williams.    In  deciding  the  case,  the  judge  ordinary  said:  "I 
think  it  quite  possible  that  he  [the  petitioner]  did  not  tell  Wil- 
liams to  do  what  Williams  appears  to  have  done;  but,  at  the  same 
time,  he  never  warned  him  not  to  do  what  a  man  of  his  class  and 
character  would  be  likely  to  do.     The  very  first  thing  which 
would  occur  to  such  a  man,  if  evidence  were  not  forthcoming, 
would  be  to  make  an  occasion  which  should  furnish  that  evi- 
dence.   In  that  point  of  view,  the  petitioner  is  responsible  for  the 
act  of  his  agent.    But  I  decide  the  case  on  the  broader  ground 
that  the  petitioner  cannot  obtain  the  benefit  of  redress  in  this 
court  for  an  act  of  adultery  brought  about  by  his  own  agent.*' 
Other  cases  supporting  the  same  doctrine  are  Williamson  v.  Wil- 
liamson, L.  K.  7  Pro.  &  D.  76;  Hawkins  v.  Hawkins,  L.  E.  10 
Pro.  &  D.  177;  Heyes  v.  Heyes,  L.  E.  13  Pro.  &  D.  11. 
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The  state  makes  itself  a  party  to  all  marriages,  in  that  it  re- 
qmres  the  marriage  contract  to  be  entered  into  before  officers 
designated  by  itself,  and  with  certain  formalities  which  it  has 
prescribed.  The  state  does  this,  not  alone  that  children  may  be 
born  and  properly  reared,  but  that  the  parties  to  ***''  the  mar- 
riage may  themselves  be  the  better  citizens;  it  being  in  accord- 
ance with  the  experience  of  all  mankind  that  human  beings  are 
happier  and  are  better  citizens  and  better  disposed  toward  the 
state  when  married  and  surrounded  by  the  ties  of  a  family  and 
with  children  than  when  they  remain  unmarried.  The  state  de- 
sires good  citizens.  It  regulates  divorce  procedure  in  its  own 
interest.  A  divorce  cannot  be  had  except  in  that  court  which  the 
state  authorizes,  and  for  those  causes  only,  and  with  those  formal- 
ities, which  it  has  by  statute  prescribed.  As  the  state  favors 
marriages  for  the  reasons  stated,  so  the  state  does  not  favor  di- 
vorces; and  only  permits  a  divorce  to  be  granted  when  those  con- 
ditions are  found  to  exist,  in  respect  to  one  or  the  other  of  the 
married  parties,  which  seem  to  the  legislature  to  make  it  prob- 
able that  the  interests  of  society  will  be  better  served  and  that 
parties  will  be  happier,  and  so  the  better  citizens,  separate,  than 
if  compelled  to  remain  together.  The  state  allows  divorces,  not 
as  a  punishment  to  the  offending  party  nor  as  a  favor  to  the  inno- 
cent party,  but  because  the  state  believes  its  own  prosperity  will 
thereby  be  promoted:  Seeley's  Appeal,  56  Conn.  202,  206. 

The  forms  of  the  law  of  divorce  should  never  be  allowed  to  min- 
ister to  the  caprices  of  fickle-minded  persons,  or  to  the  revenges 
of  the  disappointed  or  vindictive;  and  least  of  all  to  the  passions 
of  the  incontinent.  Nor  under  any  circumstances  should  they 
be  used  in  fraud  of  the  statute  allowing  divorces,  nor  of  the 
court.  To  the  end  that  any  and  all  attempts  to  use  the  forms  of 
the  law  of  divorce  for  any  of  the  purposes  indicated  shall  be  dis- 
covered and  defeated,  all  courts  possessing  divorce  jurisdiction 
are  vested  with  a  discretion.  A  wise  discretion  should  always  be 
exercised  in  administering  the  law  of  divorce,  lest  its  spirit  be 
disobeyed  by  a  too  narrow  adherence  to  its  letter.  "Courts  are  the 
mere  instruments  of  the. law,  and  can  will  nothing.  When  they 
are  said  to  exercise  a  discretion,  it  is  a  mere  legal  discretion,  a 
discretion  to  be  exercised  in  discerning  the  course  prescribed  by 
law;  and,  when  that  is  discovered,  it  is  the  duty  of  the  court  to 
follow  it.  Judicial  power  is  never  exercised  ^^^  for  the  purpose 
of  giving  effect  to  the  will  of  the  judge;  always  for  the  purpose 
of  giving  effect  to  the  will  of  the  legislature;  or,  in  other  words. 
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'to  the  will  of  the  law":  Marshall,  C.  J.,  in  Osbom  t.  United 

^States  Bank,  9  Wheat.  738,  866. 
There  is  no  error. 

In  this  opinion  the  other  judges  concurred. 


DIVOECE— HABITUAL  INTEMPERANCE.— If  one  has  a  habit  of 
-Alrinking  to  excess  in  such  a  degree  as  to  render  him  incapable  of  at- 
tending to  his  business  during  the  principal  portion  of  the  time  usu- 
ally devoted  to  business,  it  amounts  to  "habitual  intemperance," 
^within  the  meaning  of  the  divorce  law:  Mahone  v.  Mahone,  19  Cal. 
626;  81  Am.  Dec.  91;  but  occasional  intoxication  is  not  habitual  in- 
toxication: McBee  V.  McBee,  22  Or.  329;  29  Am.  St.  Rep.  613,  and 
Jnote.  Compare  Rude  T.  Nass,  79  Wis.  321;  24  Am.  St.  Rep,  717;  note 
to  Union  Mut.  Life  Ins.  Oo.  v.  Relf,  38  Am.  Rep.  616,  as  to  definitions 
►  of  habitual  Intemperance. 

DIVORCE— ADULTERY- CONNIVANCE.— Mere  passive  conniv- 
ance is  as  much  a  bar  to  plaintiff's  suit  for  a  divorce  as  active  conspir- 
acy. Corrupt  consent  will  be  presumed  from  passive  as  well  as  ac- 
tive encouragement  of  the  offense,  and  conduct  amounting,  in  sub- 
stance, to  an  estoppel:  Note  to  Robbins  v.  Robbins,  54  Am.  Rep.  492. 
If  the  conduct  of  a  husband  Indicates  an  Intent  to  have  his  wife 
transgress,  or  to  let  her  do  so  undisturbed,  this  constitutes  a  "con- 
nivance," and  will  act  as  a  bar  to  his  suit  for  divorce:  Note  to  Wil- 
son V.  Wilson,  26  Am.  St.  Rep.  240.  A  divorce  will  be  denied,  even 
on  the  ground  of  adultery,  if  the  wrongful  act  was  caused  by  the 
complainant:  Pierce  v.  Pierce,  3  Pick.  299;  15  Am.  Dec.  210,  and 
monographic  note  thereto  on  the  misconduct  of  the  plaintiff  as  a  de- 
fense in  divorce. 
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WITNESSES— EXAMINATION    OF    NONEXPERTS  AS  TO 

MENTAL  CONDITION  OF  TESTATOR.— After  a  nonexpert  witness, 
upon  the  contest  of  a  will,  has,  without  objection,  testified  to  his  ac- 
quaintance with  the  testator,  giving  the  details  and  particulars,  and 
has  then,  without  objection,  given  his  opinion,  founded  upon  such 
recited  facts,  that  the  testator  was  of  sound  mind.  It  does  prejudice 
the  contestant  of  the  will  to  afterward  ask  the  witness,  on  direct  ex- 
amination, if  he  ever  observed  anything  in  the  appearance,  conduct, 
or  conversation  of  the  testator  to  indicate  any  unsoundness  of  mind, 
for  there  is  full  opportunity,  on  cross-examination.to  elicit  how  much 
In  each  answer  is  matter  of  fact,  and  how  much  Is  matter  of  opin- 
ion as  to  what  would  indicate  mental  weakness. 

WILLS— TESTAMENTARY  CAPACITY— INSTRUCTION  AS 
TO  INSANE  DELUSION— QUESTIONS  OF  LAW.— Whether  testa- 
mentary capacity  exists  in  any  given  case  Is  always  matter  of  law 
for  the  court  to  determine.  It  is,  therefore,  the  province  of  the 
court,  where  testamentary  capacity  Is  attacked  on  the  ground  that 
the  testator  had  an  "insane  delusion,"  to  Instruct  the  jury  what  con- 
stitutes such  a  delusion. 

WILLS— TESTAMENTARY  CAPACITY— CORRECT  IN- 
STRUCTION AS  TO  "INSANE  DELUSION."— To  Instruct  the  Jury, 
In  a  case  where  testamentary  capacity  is  attacked  on  the  ground  that 
the  testator  had  an  "Insane  delusion,"  that  "an  Insane  delusion  is  a 
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false  belief  for  which  there  is  no  reasonable  foundation,  and  which 
would  be  incredible,  under  the  given  circumstances,  to  the  same  per- 
son, if  of  sound  mind  and  concerning  whicli  the  mind  of  the  decedent 
was  not  open  to  permanent  correction  through  evidence  or  argu- 
ment"; that  "a  false  belief  is  not  necessarily  an  insane  delusion"; 
and  that  it  is  only  where  "false  beliefs  are  such  as  a  reasonable 
■  man  would  not,  under  the  circumstances,  entertain  that  they  be- 
come insance  delusions,"  is  as  accurate  as  could  reasonably  be  ex- 
pected, or  justly  required,  especially  where  the  jury  has  been  else- 
where fully,  clearly,  and  correctly  charged  upon  the  subject  of  tes- 
tamentary capacity. 

APPP]AL-\VHAT  IS  NOT  A  SPECIFIC  ASSIGNMENT  OP 
ERliOR.~A  rule  of  court  requiring  specific  assignments  of  error 
is  violated  by  an  assignment  of  error  to  the  effect  that  the  charge 
of  the  trial  court,  talien  as  a  whole,  was  not  a  full  and  fair  presen- 
tation of  appellant's  claims,  or  of  the  questions  of  law  Involved,  as 
this  is  a  mere  general  assignment  of  alleged  error. 

•    Appeal  by  Augustus  H.  Kimberly  and  wife  from  an  order  sus- 
taining a  will. 

William  C.  Case  and  William  H.  Ely,  for  the  appellants. 

Samuel  Fessenden  and  Henry  Stoddard,  for  the  appellees. 

430  FENJST,  J.  This  is  an  appeal  to  the  superior  court  from  an 
order  and  decree  of  the  court  of  probate  for  the  district  of  New 
Haven,  approving  an  instrument  purporting  to  be  the  last  will 
and  testament  of  Frederick  H.  Hoadley,  of  said  New  Haven. 
The  case  was  tried  to  a  jury,  and  the  will  was  sustained. 

The  only  claim  made  upon  the  trial  by  the  appellants  related 
to  the  testamentary  capacity  of  the  testator,  and  was  that  he  was 
of  unsound  mind  on  ISTovember  8,  1893,  the  time  said  instrument 
was  executed.  The  five  reasons  assigned  in  the  appeal  to  this 
court  present  three  questions.  The  first  relates  to  rulings  upon 
evidence;  the  second  to  portions  of  *^^  the  charge  to  the  jury; 
and  the  third  presents,  or  was  intended  to  present,  objections  to 
the  charge  taken  as  a  whole.  We  will  consider  these  matters  in 
the  above  order. 

Upon  the  trial,  the  contestants  claimed  and  offered  evidence 
to  prove  that  the  deceased,  who,  at  the  time  of  his  death,  Febru- 
ary 25,  1895,  was  a  bachelor  about  forty-nine  years  of  age,  a  grad- 
uate of  Yale,  and  by  profession  a  physician,  was  a  man  endowed 
by  nature  with  more  than  ordinary  mental  powers  which  he  had 
improved  by  education  and  travel;  that  at  some  time  about  187S 
or  1879  he  began  to  make  use  of  morphine  or  other  kindred 
drug;  that  as  the  result  of  such  use  he,  in  the  course  of  time,  so 
undermined  his  physical  and  mental  powers  that,  long  before 
said  will  was  made,  he  became  of  unsound  mind,  and  so  contin- 
ued to  his  death;  that  his  mental  impairment  was  indicated  in 
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part  and  characterized  by  insane  delusions  which  he  entertained 
concerning  his  sister,  Mrs.  Kimberly,  the  contestant,  who  was- 
the  only  surviving  member  of  his  immediate  family,  and  for 
whom  he  had  previously  had  a  strong  affection,  and  respecting: 
her  conduct  toward  and  treatment  of  him  and  others;  that  thestf 
delusions  controlled  his  relations  to  his  sister  during  his  later 
years,  and  led  him,  without  cause,  to  harbor  toward  her  feelings 
of  hostility  and  dislike,  so  that  he  was  wholly  alienated  from  her^ 
and  to  make  the  will  he  did,  ignoring  her. 

The  proponents,  on  the  other  hand,  claimed  and  offered  evi- 
dence to  prove  that  the  testator,  although  upon  occasions  a  user 
of  morphine,  was  never  a  morphine  habitu6,  and  that  he  never 
did,  as  the  result  of  its  use,  permanently  impair,  to  any  notice- 
able degree,  at  least,  either  his  physical  health  or  mental  powers; 
that  he  remained  through  life  possessed  of  a  strong,  vigorous, 
and  well-balanced  mind;  that  he  harbored  no  delusions  touching 
his  sister,  and  that  the  long  estrangement  between  them  (which 
was  conceded)  was  not  the  consequence  of  insane  imaginings  or 
insane  delusions,  but  of  causes  whicli  were  real,  substantial,  and 
sufficient. 

The  contestants,  as  a  part  of  their  ease  and  as  tending  to  estab- 
lish their  said  claim,  offered  evidence  to  show  that  the  testator 
during  the  latter  years  of  his  life  was  careless  and  '^^^  even  slov- 
enly in  his  dress  and  personal  appearance,  whereas  he  had  for- 
merly been  scrupulously  neat  and  particular;  that  his  counten- 
ance was  unnaturally  pallid,  his  eyes  glassy,  his  speech  hesitating. 
and  incoherent,  the  muscles  of  face  and  hands  nervous  and 
twitching,  and  that  he  had  a  tendency  to  drowsiness,  and  even  to 
fall  asleep,  in  conversation. 

All  these  things  the  proponents  denied  and  offered  evidence  ta 
disprove.  Among  their  witnesses  for  this  purpose  were  Samuel 
T.  Dutton,  Mrs.  Lena  Neilson,  Theodore  S.  Palmer,  Mrs.  Emily 
Sands,  Mrs.  J.  K.  Thacher,  and  Mrs.  C.  H.  Merriam.  These  wit- 
nesses, in  answer  to  questions  by  appellees'  counsel,  testified  to 
their  acquaintance  with  the  testator,  the  duration  of  such  ac- 
quaintance, the  occasions  upon  which  they  had  met  him,  th? 
opportunities  which  they  had  had  of  observing  him,  his  ap- 
pearance, conduct,  and  conversation  upon  such  occasions,  and  to 
the  facts  within  their  knowledge  which  formed  the  foundation  of 
the  opinions  afterward  expressed  by  them;  and  then,  in  further 
response  to  inquiries  from  counsel  for  the  appellees,  and  without 
objection,  testified  that  in  their  opinion  the  testator  was  of  sound 
mind.     Questions  were  thereupon  asked  of  these  witnesses  by 
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oounsel  for  the  appellees,  and  against  the  objection  of  the  appel- 
lants that  the  questions  were  immaterial  and  irrelevant,  as  fol- 
lows: Of  Samuel  T.  Button:  "State  whether  or  not  during  this 
period  you  observed  any  indication  of  mental  weakness?"  Of 
Mi's.  Lena  Neilson:  "Will  you  state  whether  you  ever  observed  in 
his  appearance  or  manner  or  conduct  any  thing  which  indicated 
mental  unsoundness?"  Of  Theodore  S.  Palmer:  "Was  there  any- 
thing in  his  looks,  talk,  conversation,  address,  or  anything  about 
him  that  indicated  any  aberration  of  intellect  in  any  way?"  Of 
Mrs.  Emily  Sands:  "Did  you  ever  at  any  time  see  anything  to  in- 
dicate that  he  was  not  of  perfectly  sound  mind?"  Of  Mrs.  J.  K. 
Thacher:  "Was  there  anything  in  his  apparel,  his  deportment,  or 
conduct,  or  conversation,  that  indicated  any  unsoundness  of 
mind?"  Of  Mrs.  C.  H.  Merriam:  "During  the  entire  period  that 
you  knew  him,  I  should  like  to  have  you  tell  the  jury  whether 
there  was  ever  any  occasion  when  he  showed  to  you  ^**  any  inco- 
herence in  his  conversation,  anything  that  attracted  your  atten- 
tion, indicating  that  he  was  either  mentally  unbalanced,  or  in- 
competent in  any  respect  mentally?"  To  all  of  these  questions 
the  several  witnesses  answered  in  the  negative.  Counsel  for  the 
appellants  duly  excepted  in  each  case. 

The  action  of  the  superior  court  in  admitting  these  questions 
was,  we  think,  justified  by  what  is  held  in  Shanley's  Appeal,  62 
Conn.  325,  330.  It  is  there  said,  concerning  "mental  unsound- 
ness beginning  at  a  certain  time  and  indicated  by  certain  changes 
in  the  appearance  and  conduct  of  the  testatrix,"  that  'Vs  bearing 
upon  this  complex  question,  acquaintance  with  Mrs.  Shanley 
before  and  after  1874  opportunities  to  see  her  after  that  date  and 
to  observe  what  changes  there  were  in  her  conduct  and  appear- 
ance, to  state  them  if  there  were  any,  and  if  there  were  none 
to  so  state — were  facts  of  the  highest  significance."  But  it  is 
claimed  by  the  appellants  that  the  questions  here  asked  confess- 
edly called  for  the  opinions  of  witnesses  upon  facts  which  were 
not  given,  and  could  not  be  given;  that  such  witnesses  were  all 
nonexpert,  and  that  what  their  standard  of  sanity  was,  or  whether 
they  had  any  standard,  or  any  correct  idea  whatever  of  what  con- 
stitutes insanity,  does  not  and  cannot  be  made  to  appear.  But  it 
must  be  borne  in  mind  that  all  these  witnesses  had,  and  without 
objection,  testified  to  their  acqnaintanco  with  the  testator,  em- 
bracing the  details  and  particulars,  as  hereinbefore  stated,  and 
had  then  given  their  opinions,  founded  upon  such  recited  facts, 
that  the  testator  was  of  sound  mind.  That  thus  far  the  testimony 
was  admissible  no  question  has  been  made,  or  exists.    The  stand- 
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ard  or  idea  of  each  witness  as  to  sanity  or  insanity  had  suffi- 
ciently appeared  to  furnish  a  basis  for  that  expression  of  opinion. 
And  now,  concerning  these  further  questions,  the  same  founda- 
tion supports  them,  and  the  very  reason  upon  which  the  excep- 
tion to  the  general  rule,  by  virtue  of  which  exception  such  opin- 
ion evidence  from  nonexpert  witnesses  is  received  at  all,  applies 
with  peculiar  force;  namely,  "that  the  nature  of  the  subject  matter 
is  such  that  it  cannot  be  reproduced  or  detailed  to  the  jury  pre- 
cisely as  it  appeared  to  the  witness  at  the  time":*^'*  Sydleman  v. 
Beckwith,  43  Conn.  9;  Shanley's  Appeal,  62  Conn.  325.  The 
asking  of  these  questions,  calling  for  simply  a  bald  affirmative  or 
negative  reply,  with  full  opportunity  existing  for  cross-examina- 
tion to  elicit  how  much  in  the  answer  was  matter  of  fact  and  how 
much  opinion  as  to  -vhat  would  indicate  mental  unsoundness, 
could  not,  we  think,  have  tended  improperly  to  the  prejudice  of 
the  contestants,  and  did  assist  in  presenting  to  the  jury  the  most 
correct  possible  reproduction  of  the  subject  matter  "as  it  ap- 
peared to  the  witness  at  the  time.*' 

Coming  now  to  the  charge:  The  appellants  requested  the  court 
to  say  that  "if  the  jury  are  satisfied  that  the  testator  had  become 
estranged  from  his  sister,  and  hostile  to  her  by  reason  of  false 
beliefs  in  regard  to  her  conduct  and  feeling  toward  him,  which 
feeling  of  hostility  remained  with  him  and  influenced  him  in  ex- 
cluding her  from  his  will,  in  favor  of  strangers,  then  the  will  is 
invalid." 

The  proponents  requested  the  court  to  charge  that  "speaking 
generally,  and  as  applied  to  this  case,  an  insane  delusion  is  a  false 
belief  for  which  there  is  no  reasonable  foundation,  and  which 
would  be  incredible  under  the  given  circumstances  to  the  same 
person  if  of  sound  mind,  and  concerning  which  the  mind  of  the 
decedent  was  not  open  to  permanent  correction  through  evidence 
or  argument." 

The  court  refused  to  charge  as  requested  by  the  contestants, 
ai^d  did  charge  as  requested  by  the  proponents,  adding:  "A  false 
belief,  you  should  bear  in  mind,  is  not  necessarily  an  insane  delu- 
sion. False  beliers  are  common  to  men.  It  is  only  when  these 
false  beliefs  are  such  as  a  reasonable  man  would  not,  under  the 
circumstances,  entertain,  that  they  become  insane  delusions." 

The  request  made  by  the  appellants  was  manifestly  incom- 
plete and  incorrect,  for  the  reason  indicated  by  the  court  in  the 
last  quotation.  The  issue  here  was  insanity,  not  mistake.  That, 
or  false  belief,  was  of  no  relevance  or  import  except  as  evidence 
tending  to  show  insane  delusion.    But  "false  belief  is  not  nece»- 
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sarily  an  insane  delusion";  and  since  it  is  not,  a  charge  that  if 
entertained  and  acted  upon  it  is  sufficient  to  ^^'^  render  a  will 
invalid  for  want  of  testamentary  capacity  would  be  erroneous. 

But  in  reference  to  the  charge  given,  the  appellants  insist:  1. 
"That  it  was  outside  the  province  of  the  court  to  give  the  jury 
any  definition  of  the  term  'insane  delusion' ";  2.  "That  the  def- 
inition which  the  court  did  give  is  incorrect." 

To  the  first  of  these  claims  we  cannot  accede.  The  standard  or 
test  to  be  applied  in  reaching  the  decision  as  to  whether  testa- 
mentary capacity  existed  in  any  given  case,  is  always  matter  of 
law,  and  for  the  court  to  determine.  It  has  been  stated,  as  matter 
of  law,  by  this  court  in  many  cases.  Thus  in  Comstock  v.  Had- 
lyme  etc.  Soc,  8  Conn.  254,  264,  20  Am.  Dec.  100,  the  charge  to 
the  jury  was:  "If  the  devisor  knew  what  she  was  about,  knew  the 
consequences  of  what  she  was  doing — if  she  had  sufficient  capac- 
ity to  make  any  contract — she  might  make  a  valid  will."  Con- 
cerning such  charge  this  court  said:  "There  may  be  some  diffi- 
culty in  fixing  a  standard.  The  question  for  the  jury  was,  wheth- 
er the  devisor  had  a  sound  and  disposing  mind.  Although  the 
charge  may  not  add  much  to  what  would  occur  to  the  minds  of 
discreet  men,  on  that  subject,  yet  if  no  improper  direction  has 
been  given,  I  think  there  should  be  no  new  trial":  Kinne  v. 
Kinne,  9  Conn.  101,  102:  21  Am.  Dec.  732;  Dunham's  Appeal, 
27  Conn.  192;  St.  Leger's  Appeal,  34  Conn.  434,  448,  449;  91 
Am.  Dec.  735;  Eichmond's  Appeal,  59  Conn.  226,  244,  245;  21 
Am.  St.  Eep.  85.  That  delusion  on  some  subjects  is  not  per  se 
incompetency,  was  held  in  Dunham's  Appeal,  27  Conn.  192,  as 
matter  of  law.  What  is  delusion,  and  when  it  would  constitute 
incompetency,  is  manifestly  equally  a  matter  of  law:  Hale  v. 
Hills,  8  Conn.  39,  43,  where  it  is  held  that  the  right  use  of  reason, 
and  not  knowledge  of  what  a  person  is  doing,  is  the  test  of  com- 
petency. In  Mills'  Appeal,  44  Conn.  484,  486,  it  is  said:  "One 
form  of  mental  incapacity  is  insanity;  and  a  prominent  and  the 
most  usual  symptom  of  insanity  is  delusion."  Courts  constantly 
use  the  expression.  In  Dunham's  Appeal,  27  Conn.  201,  the  lan- 
guage is:  "The  trite  subject  of  insane  delusion."  What  is  meant 
by  the  expression  used  by  the  courts  is  surely  for  the  courts  to 
say,  and  courts  ''^^  in  other  jurisdictions,  as  well  as  standard 
legal  writers,  have  often  said.  Thus  in  Taylor  v.  Trich,  165  Pa. 
St.  586,  601,  44  Am.  St.  Rep.  679,  decided  in  1895,  the  defini- 
tion given  in  Eedfield  on  Wills,  67,  is  approved;  namely,  that  de- 
lusion is  "a  creature  purely  of  the  imagination  such  as  no  sane 
man  could  believe."    In  Haines  v.  Hayden,  95  Mich.  332,  354,  35 
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Am.  St.  Eep.  566,  decided  in  1893,  tlie  following  language  of 
the  trial  court  in  the  charge  to  the  jury  was  approved:  "A  person 
persistently  believing  supposed  facts  which  have  no  real  exist- 
ence, against  all  evidence  and  probability,  and  conducting  him- 
self upon  an  assumption  of  their  existence,  is,  so  far  as  such  facts 
are  concerned,  under  an  insane  delusion." 

But  the  principal  question  on  this  branch  of  the  case  remains: 
Was  the  definition  which  the  court  gave  correct?  Were  the  in- 
structions on  this  subject,  taken  as  a  whole,  what  the  law  re- 
quires that  they  should  be — accurate,  appropriate,  sufficient — 
eal(  ulated  to  lead,  guide,  and  direct  the  jury  in  their  delibera- 
tions and  to  their  conclusions?  The  appellants  most  earnestly 
insist  that  the  definition  made  and  the  instructions  given  were 
incorrect,  and  calculated  to  mislead  and  to  prejudice  their,  the 
appellants',  case.  It  is  said  first,  that  the  term  "insane  delusion," 
in  the  sense  in  which  it  bears  upon  questions  involving  testamen- 
tary capacity,  is  not  susceptible  of  precise  definition.  This  is 
doubtless  true  to  the  extent  to  which  the  same  statement  would 
be  accurate  if  made  concerning  many  other  terms,  expressions, 
and  things,  which,  nevertheless,  courts  are  constantly  called 
upon  to,  and  do,  give  instructions  upon  and  definitions  of;  such 
as  "reasonable  care,"  "reasonable  doubt,"  and  even  of  the  term 
"testamentary  capacity"  itself,  and  what  constitutes  it,  either  in 
general,  or  as  applied  to  a  particular  case.  Of  course,  in  giving 
Bucli  instructions  where  "precise"  definitions  are  impossible,  only 
sucli  an  approach  to  precision  as  is  possible  is  required.  What 
that  is  concerning  one  term — "reasonable  doubt" — which  equally 
illustrates  it  as  to  other  expressions,  appears  fully  in  an  extended 
note  to  the  case  of  Burt  v.  State,  at  page  566  of  volume  48  of 
the  American  State  Eeports,  where  a  very  great  number  of  cases 
upon  the  subject  '*^''  are  referred  to.  It  is  also  well  illustrated 
as  to  "testamentary  capacity"  and  "dementia,"  by  the  language 
used  by  the  late  Chief  Justice  Seymour  in  a  charge  to  a  jury,  re- 
ported in  the  appendix  of  39  Conn.  591,  595,  quoted,  approved, 
and  applied  in  Eichmond's  Appeal,  59  Conn.  342,  243;  21  Am. 
St.  Rep.  85:  "If  the  prisoner's  perception  of  consequences  and 
effects  was  only  such  as  is  common  to  children  of  tender  years, 
he  ought  to  be  acquitted."  Concerning  this  kind  of  definition  by 
analogy  and  illustration  (which  surely  has  precedent  in  the  sa- 
cred scriptures,  and  "confirmation  strong  as  proof  of  holy  writ"), 
we  said  in  Richmond's  Appeal,  59  Conn.  242,  243,  21  Am.  St. 
Rep.  85:  "It  may  be  correct,  as  the  appellees  claim,  that  there  is 
no  such  thing  as  an  average  child,  and  that  the  mind  and  memory 
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of  a  child  is  incapable  of  perfect  measurement.  This  is  frue  of 
almost  any  standard.  It  would  be  true  of  the  standard  which  the 
law  prescribes  for  the  determination  of  reasonable  care  and  pru- 
dence. It  is  nevertheless  true  that  such  a  comparison  carries 
with  it,  to  an  ordinary  apprehension,  a  greater  approximation  to 
certainty  than  any  general  and  abstract  statement." 

Viewed  in  the  light  of  the  above  considerations,  we  think  the 
language  of  the  charge  of  the  trial  court  of  which  the  appellants 
complain  is  not  justly  open  to  the  criticism  made  upon  it;  that 
the  statements  that  "an  insane  delusion  is  a  false  belief  for  which 
there  is  no  reasonable  foundation,  and  which  would  be  incredible 
under  the  given  circumstances  to  the  same  person  if  of  sound 
mind,  and  concerning  which  the  mind  of  the  decedent  was  not 
open  to  permanent  correction  through  evidence  or  arguments," 
and  that  it  is  only  where  "false  beliefs  are  such  as  a  reasonable 
man  would  not  under  the  circumstances  entertain,  that  they  be- 
come insane  delusions,"  are  as  accurate  as  in  the  nature  of  things 
and  of  language  could  reasonably  be  expected  or  justly  re- 
quired. We  think  that,  standing  alone,  these  instructions  could 
not  have  prejudiced  the  appellants,  and  that  when  taken,  as  they 
should  be,  in  connection  with  other  portions  of  the  charge  upon 
the  subject  of  capacity,  the  law  bearing  upon  that  part  of  the 
case  was  fully,  clearly,  and  unexceptionably  presented  '*^®  to  the 
jury.  The  court,  in  addition  to  the  language  above  quoted,  fur- 
ther said,  among  other  things,  not  detached  from  but  in  connec- 
tion with  and  as  part  of  the  statement  from  which  the  appellants 
quote  the  language  to  which  they  object:  ''Erom  what  has  been 
said,  it  will  be  seen  that  a  person  may  be  of  testamentary  capacity 
though  he  be  at  the  time  physically  weak,  and  suffering  from  dis- 
ease, and  his  memory  be  affected  thereby.  He  may  be  competent 
to  make  a  will,  though  he  has  not  mental  capacity  sufficient  for 
the  management  or  transaction  of  business  generally,  and  though 
he  is  not  mentally  capable  of  making  and  digesting  all  the  parts 
of  a  contract.  He  may  be  capable  of  making  a  will  although  his 
mental  powers  have  not  their  original  vigor,  and  his  intellectual 
faculties  have  lost  some  of  their  strength.  But,  while  this  is  true, 
and  it  does  not  follow  necessarily  from  the  proved  existence  of 
these  conditions  that  a  testator  is  not  of  sound  mind,  as  the  law 
understands  that  term,  yet  these  conditions,  facts,  and  phenom- 
ena are  matters  to  be  considered  and  weighed,  and  may  be  very 
significant  and  important  as  showing,  or  tending  to  show,  by 
themselves  or  in  connection  with  other  testimony,  mental  un- 
soundness or  incapacity. 
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*^n  this  connection  I  ought  to  add  some  more  specific  observa- 
tions concerning  the  relations  of  insanity,  or  kindred  states,  to 
testamentary  capacity.  It  goes  without  saying,  of  course,  that 
one  who  is  insane  or  imbecile  cannot  make  a  valid  will;  and  that 
a  will  which  is  the  product  of  insane  delusions  entertained  by  the 
testator  cannot  stand.  The  law,  however,  recognizes,  what  are 
matters  of  common  knowledge,  that  insanity,  mental  aberration, 
and  mental  incapacity,  assume  quite  different  phases  in  different 
persons,  or  under  different  conditions;  that  not  infrequently  it 
is  a  permanent  or  incurable  condition;  as,  for  instance,  in  the  case 
of  imbeciles  and  confirmed  lunatics;  that  in  other  instances  it  is  a 
temporary  and  transient  state  of  mind,  produced  by  sickness,  in- 
jury, the  use  of  intoxicants,  noxious  drugs,  and  other  causes,  ap- 
parent or  unapparent;  that  sometimes  the  individual  has  alter- 
nating periods  of  mental  soundness  and  unsoundness,  the  periods 
of  unsoundness  being  more  or  less  frequent,  and  more  or  less  **** 
lengthy;  that  sometimes  a  person  generally  insane  has  lucid  in- 
tervals, when  the  mind  becomes  clear,  and  there  is  a  temporary 
reversion  to  mental  capacity.  The  rule  is,  that  when  the  mind 
is  sound,  when  the  insane  or  impaired  condition  has  passed  away, 
when  the  person  is  enjoying  a  lucid  interval,  the  power  to  make 
a  will  exists,  assuming,  of  course,  that  in  other  respects  the  tes- 
tator has  the  degree  of  mental  capacity  which  I  have  described 
to  you. 

"One  who' is  not  insane  generally  may  have  insane  delusions 
or  hallucinations;  he  may  have  a  delusion,  or  delusions,  as  to  one 
or  more  subjects,  and  be  sane  and  wholly  rational  as  to  others. 
Such  delusions  entertained  by  a  testator  might  be  such  as  not  to 
affect  in  any  way  his  capacity  to  make  a  will,  or  to  transact  or- 
dinary business  and  the  affairs  of  life.  They  might  be  such  that 
they  would  in  no  way  influence  the  testamentary  act,  or  have  any 
bearing  upon,  or  affect,  the  provisions  of  the  will  attempted  to  be 
made.  In  such  case,  if  the  testator  possessed  testamentary  ca- 
pacity in  all  other  respects,  the  will  would  be  valid,  notwithstand- 
ing the  existence  of  the  delusions. 

"On  the  other  hand,  if  the  insane  delusion  or  delusions  enter- 
tained were  such  that  they  would  in  any  way  enter  into  or  affect 
the  testator's  act  in  making  his  will,  or  in  any  way  influence  its 
provisions  so  that  the  instrument  would  be  in  any  respect  the 
product  of  the  insane  delusion  or  delusions,  and  not  of  the  tes- 
tator's sound  mind,  the  will  thus  produced  would  not  be  a  good 
will. 

"But  after  all  has  been  said  upon  this  subject,  there  is  no  rule. 
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I  fancy,  more  clear,  more  intelligible,  more  easy  of  practicable 
application  to  all  manner  of  cases,  and  no  explanation  more  en- 
lightening than  is  contained  in  the  simple  test  I  first  gave  to 
you,  to  wit,  that  one  who,  at  the  very  time  he  undertakes  to  make 
a  will,  is  possessed  of  sufficient  intelligence  and  memory  to  fairly 
and  rationally  know  and  comprehend  the  effect  of  what  he  is  do- 
ing, the  nature  and  condition  of  his  property,  who  are  or  should 
be  the  natural  objects  of  his  bounty,  and  his  relations  to  them, 
the  manner  in  which  he  wishes  to  distribute  his  estate  among, 
or  withhold  it  from  **®  them,  and  the  scope  and  bearing  of  the 
will  he  is  making,  has  testamentary  capacity,  that  is,  the  power  to 
make  a  will. 

"So,  gentlemen,  if  Dr.  Hoadley,  at  the  time  he  sat  down  to  exe- 
cute the  instrument  before  you,  possessed  this  degree  and  kind  of 
mental  capacity,  he  was  competent  to  make  a  will,  and  he  was 
thus  competent  no  matter  what  his  mental  condition  may  have 
been  at  times  previous  or  times  subsequent.  His  mental  condi- 
tions both  before  and  after,  the  character  of  any  attacks  of  men- 
tal unsoundness,  their  durations  or  frequency,  the  nearness  of 
any  to  the  date  of  the  will,  the  appearance  of  his  recoveries,  the 
existence  of  any  insane  delusions,  and  all  such  facts,  are  to  be 
considered  in  so  far  as  they  may  throw  light  on  his  then  condi- 
tion, and  they  may  be  important  subjects  for  consideration;  and 
they  are  to  be  considered  in  the  light  of  any  presumption  of  a 
continuance  or  recurrence  of  insane  conditions  which  may  rea- 
sonably be  drawn  from  the  case  and  its  history.  But  the  ulti- 
mate, the  controlling  question  is  as  to  his  condition  when  he  exe- 
cuted this  instrument  which  purports  to  be  his  will,  at  that  very 
time  and  none  other.  So  where  the  claim  is  made  of  incapacity 
or  mental  unsoundness  arising  from  the  existence  of  insane  de- 
lusions, the  question  is.  Did  the  delusion  or  delusions  exist  with 
the  testator  at  the  very  time  of  the  execution  of  the  will,  and, 
thus  existing,  affect  or  influence  his  action  so  that  the  will  was 
the  product  of  them,  and  therefore  different  from  what  it  would 
otherwise  have  been?" 

The  appellants'  final  reason  of  appeal  is  thus  stated:  "The 
court  further  erred  in  its  presentation  of  the  ease  to  the  jury  in 
the  following  particular,  because  the  charge  of  the  court,  taken  as 
a  whole,  is  not  a  full  and  fair  presentation  of  their  claims  made 
on  the  trial  of  the  cause,  nor  of  the  questions  of  law  involved 
therein." 

Concerning  this  "reason,"  the  proponents  say,  and  truly,  that 
it  is  in  violation  of  the  rules  of  this  court,  being  a  mere  general 
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assignment  of  alleged  error  which  does  not  purport  to  review  any 
specific  action  of,  or  question  made  in,  or  decided  by,  the  coiirt  be- 
low. But,  notwithstanding  this,  we  have  carefully  examined  the 
charge  in  the  light  of  the  real  '*'*^  criticism  made  upon  it  by  the 
appellants,  as  defined  and  shown  in  their  brief,  and  the  oral  argu- 
ments in  its  support,  which  is  that  it  is  partial  and  strongly  ar- 
gumentative for  the  appellees.  But  we  cannot  think  this  is  so. 
On  the  other  hand,  it  has  impressed  us  as  singularly  able  and  en- 
tirely fair.  We  detect  nothing  to  indicate  that  the  court  did  not 
do  full  and  equal  justice  to  the  claims  of  both  parties,  and  cer- 
tainly nothing  to  show  that  it  exceeded  the  limits  of  its  power, 
as  declared  by  this  court  in  such  cases  as  First  Baptist  Church  v. 
Eouse,  21  Conn.  167;  Morehouse  v.  Eemson,  59  Conn.  392; 
Setchel  v.  Keigwin,  57  Conn.  473,  478;  State  v.  Rome,  64  Conn. 
329;  State  v.  Smith,  65  Conn.  283. 
There  is  no  error. 

In  this  opinion  the  other  judges  concurred. 

WITNESSES  —  EXAMINATION  OF  NONEXPERTS  AS  TO 
MENTAL  CONDITION  OF  TESTATOR.— If  a  witness  has  had 
such  a  long  and  intimate  acquaintance  with  a  testator  as  to  en- 
able him  to  form  a  correct  judgment  as  to  the  testator's 
mental  condition,  he  may  give  his  opinion  that  the  testator  is 
of  sound  mind,  provided  he  also  states  the  facts  upon  which 
such  opinion  is  based:  Burney  v.  Torrey,  100  Ala.  157;  46  Am. 
St.  Rep.  33;  Potts  v.  House,  6  Ga.  324;  50  Am.  Dec.  329;  Morse  v. 
Crawford,  17  Yt.  499;  44  Am.  Dec.  349;  Rambler  v.  Try  on,  7  Serg. 
&  R.  90;  10  Am.  Dec.  444;  Pidcock  v.  Potter,  68  Pa,  St.  342;  8  Am. 
Rep.  181,  and  extended  note  thereto;  but  his  examination  must  be 
limited  to  his  own  conclusions  from  the  specific  facts  he  discloses: 
Clapp  V.'  Fullerton,  34  N.  Y.  190;  90  Am.  Dec.  681. 

WIIJ.S— INSANE  DELUSIONS— QUESTION  OF  LAW.— A  will 
is  invalidated  by  a  delusion,  when  it  is  the  result  of  the  delusion,  but 
not  otherwise:  Notes  to  In  re  Cline's  Will,  41  Am.  St.  Rep. 854;  Haines 
v.  Hayden,  35  Am.  St.  Rep.  579.  A  delusion  sufficient  to  avoid  a  will 
is  a  creation  purely  of  the  imagination  such  as  no  sane  man  could 
believe— a  belief  in  the  existence  of  something  that  does  not  exist: 
Taylor  v.  Trich,  165  Pa.  St.  586;  44  Am.  St.  Rep.  679;  but  if  there 
Avere  facts  or  circumstances  which  would,  reasonably  lead  the  testa- 
tor to  entertain  a  belief  he  possessed,  such  belief  is  not  an  insane  de- 
lusion: In  re  Cline's  Will,  24  Or.  175;  41  Am.  St.  Rep.  851.  A  man  may 
be  of  sound  mind  in  regard  to  his  dealings  in  general  While  he  is  un- 
der an  insane  delusion,  and  whenever  it  appears  that  his  will  was  the 
direct  offspring  of  his  partial  insanity  or  monomania,  which  was  the 
cause  of  the  disposition  made  by  him  of  his  property,  and  that,  with- 
out it,  sucli  disposition  would  not  have  been  made,  it  should  be  disre- 
garded: Thomas  v.  Carter,  170  Pa.  St.  272;  50  Am.  St.  Rep.  770.  Men- 
tal capacity  to  make  a  will,  or  what,  in  any  case,  shall  be  the  stand- 
ard of  legal  capacity.  Is  a  question  of  law:  Hall  v.  Perry,  87  Me. 
569;  47  Am.  St.  Rep.  352. 

APPEAL— SPECIFIC  ASSIGNMENT  OF  ERROR.— An  appellate 
court  will  decline  to  consider  an  uncertain  and  indefinite  assignment 
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of  error.  An  assignment  of  error  should  specify  the  particular  error 
complained  of:  National  Fertilizer  Co.  v.  Holland,  107  Ala. 412;  54  Am. 
St.  Kep.  101,  and  note;  Tousey  v,  Roberts,  114  N.  Y.  312;  11  Am.  St. 
Kep.  655.  An  exception  to  the  entire  charge  of  the  court  as  set  out 
in  the  record,  without  specifying  the  errors  therein,  or  the  grounds 
of  exception,  is  too  indefinite,  and  cannot  be  considered:  Newby 
V.  Harrell,  99  N.  C.  149;  6  Am.  St.  Rep.  503. 
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[68  Connecticut,  533.] 

STATUTES  AS  TO  CONTRACTS  OP  MARRIED  WOMEN- 
RETROSPECTIVE  OPERATION.— A  statute  changing  the  rule  that 
a  married  woman  cannot  make  any  contract  as  surety  or  guarantor 
for  her  husband  does  not  enlarge  the  rights  of  women  married  be- 
fore the  passage  of  the  act,  and  the  disability  still  applies  to  them, 
unless  it  is  removed  in  the  manner  indicated  by  such  statute. 

HUSBAND  AND  WIFE— STATUS  CREATED  BY  COVERT- 
URE.—Whenever  a  peculiar  status  is  assigned  by  law  to  the  mem- 
bers of  any  particular  class  of  persons,  affecting  their  general  po- 
sition in,  or  w^ith,  regard  to  the  rest  of  the  community,  no  one  be- 
longing to  such  class  can  vary,  by  any  contract,  the  rights  and  lia- 
bilities incident  to  this  .status.  Coverture  creates  such  a  status,  and 
a  married  woman's  rights  and  liabilities  cannot,  therefore,  be  va- 
ried or  changed  by  any  contract  she  may  make. 

AGENCY  — CONFLICT  OF  LAWS— DELIVERY  OF  IN- 
STRUMENT IN  ANOTHER  STATE.— It  Is  the  law  of  this  state 
which  must  determine  the  authority  of  an  agent,  as  well  as  the  va- 
lidity of  an  obligation  which  the  agent,  as  such,  seeks  to  impose 
upon  his  principal  by  the  delivery,  in  another  state,  of  an  instru- 
ment signed  by  his  principal  in  this  state.  If  the  agent  has  no  pow- 
er to  deliver  it  here,  he  has  no  power  to  deliver  it  there, 

HUSBAND  AND  WIFE  —  CONTRACTS  OF  MARRIED 
WOMEN— CONFLICT  OF  LAWS.— Contracts  which  coverture  pre- 
vents a  woman  from  making  herself  she  cannot  make  through  the 
interposition  of  an  agent.  Hence,  if  a  woman,  married  and  domi- 
ciled in  this  state,  has  no  legal  capacity  here  to  make  a  contract  as 
surety  or  guarantor  for  her  husband,  she  cannot  become  a  guaran- 
tor or  surety  for  her  husband's  debt  in  another  state,  by  acting 
through  the  interposition  of  an  agent,  whom  she  appoints,  In  this 
3tate,  to  execute  such  a  contract,  or  to  deliver  It  after  it  has  been 
signed  by  her. 

Appeal  from  the  action  of  commissioners  in  allowing  a  claim 
of  twenty-eight  thousand  and  seventy  dollars  against  the  estate 
of  an  insolvent  debtor.  It  appeared  that  II.  Dmsilla  Mitchell 
was  a  resident  of  Bristol,  state  of  Connecticut,  and  had  always  re- 
sided there.  She  married  George  H.  Mitchell,  in  that  place,  in 
1857,  and  they  continued  to  reside  there  until  his  death  in  1896. 
Mrs.  Mitchell  resided  there  afterward.  George  H.  Mitchell  was 
a  member  of  the  mercantile  firm  of  Morse,  Mitchell  &  Williams, 
located  at  Chicago,  where  the  other  two  partners  lived.  On  Feb- 
ruary 20, 1891,  the  firm  was  indebted  to  the  First  National  Bank 
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of  Chicago  upon  notes  aggregating  over  twenty  thousand  dollars, 
and  the  bank  agreed  to  extend  further  credit  to  the  firm  in  con- 
sideration of  a  written  guaranty  to  it,  in  the  sum  of  thirty  thou- 
sand dollars,  to  be  signed  by  the  firm,  by  its  individual  members, 
and  by  Mrs.  Mitchell.  The  firm  and  its  individual  members  did 
sign  the  guaranty.  George  H.  Mitchell  then  took  the  paper  and 
procured  his  wife's  signature,  after  which  he  mailed  the  instru- 
ment to  Morse,  his  partner  at  Chicago,  who  there  delivered  it  to 
the  bank.  This  paper  was  prepared  by  the  bank,  was  dated  at 
Chicago,  and  was  signed  by  Mrs.  Mitchell  at  her  residence  in 
Connecticut.  The  bank  continued  to  extend  credit  to  Morse, 
Mitchell  &  Williams,  until  the  firm  became  insolvent  and  made 
an  assignment  for  the  benefit  of  its  creditors  on  July  30,  1893, 
The  firm  then  owed  the  bank  sixteen  thousand  five  hundred  dol- 
lars, on  unpaid  notes,  and  was  an  indorser  on  sundry  notes  of 
third  parties,  all  payable  at  Chicago.  On  December  26,  1893, 
the  bank  prepared  an  order  from  Mrs.  Mitchell  on  the  executor 
of  her  father's  will,  directing  him  to  pay  over  to  the  bank  what- 
ever might  be  coming  to  her  as  part  of  the  estate  in  his  hands. 
This  paper  was  sent  by  the  bank  to  George  H.  Mitchell,  at  his 
residence  in  Connecticut,  for  the  purpose  of  procuring  his  wife's 
signature.  It  was  dated  at  Chicago,  and  was  signed  by  Mrs^ 
Mitchell  at  her  home  in  Bristol.  On  January  23,  1894,  George 
H.  Mitchell  transmitted  the  paper  to  the  bank  at  Chicago,  after 
having  procured  the  executor's  written  acceptance  of  the  order 
and  agreement  to  comply  with  its  terms.  The  bank  acknowU 
edged  the  receipt  of  the  order,  which  assigned  all  of  Mrs.  Mitch- 
ell's right,  title,  and  interest  in  the  undistributed  estate  of  her 
late  father,  as  security  upon  her  guaranty  of  certain  notes  made 
or  indorsed  by  Morse,  Mitchell  &  Williams,  of  Chicago,  amount- 
ing to  twenty-six  thousand  dollars,  more  or  less;  and  agreed  to  sur- 
render and  reassign  so  much  of  said  security  as  should  not  be  ap- 
plied upon  the  indebtedness  to  the  bank.  This  receipt,  and  the 
agreement  therein  contained,  was  never  delivered  by  George  H. 
Mitchell  to  his  wife,  or  its  existence  made  known  to  her  until 
after  his  death.  Mrs.  Mitchell  was  adjudged  an  insolvent  debtor 
in  1896,  and  Edward  A.  Freeman  was  appointed  the  trustee  in 
insolvency.  The  bank's  claim  was  presented  to  the  commission- 
ers on  her  insolvent  estate,  and  was  allowed  by  them  at  the  sum 
of  twenty-eight  thousand  and  seventy  dollars  and  thirty  cents, 
and  they  found  the  security  to  be  equal  in  value  to  said  amount. 
The  trustee  appealed  from  the  doings  of  the  commissioners  ta 
the  superior  court,  and  the  case  was  reserved  for  the  considera- 
tion and  advice  of  the  supreme  court. 

Am.  St.  Rbp.,  Vol.  LVII.— « 
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William  C.  Case  and  Percy  S.  Bryant,  for  the  claimant. 
Theodore  M.  Maltbie  and  Frank  L.  Hungerford,  for  the  estate. 

»»»  BALDWIN,  J.  Mrs.  Mitchell,  being  a  citizen  of  Con- 
necticut, married  a  citizen  of  Connecticut  in  1857,  and  they  con- 
iiinued  to  reside  in  this  state  until  his  death.  Her  marriage  gave 
Jier,  under  the  laws  of  the  state  then  in  force,  substantially  the 
status  which  belonged  to  a  married  woman  at  common  law.  Her 
personal  identity,  from  a  juridical  point  of  view,  was  merged  in 
that  of  her  husband.  Thereafter,  during  coverture,  she  could 
make  no  contract  that  would  be  binding  upon  her,  even  by  his 
express  authority:  1  Swift's  Digest,  30.  If  she  assumed  to  malie 
-^uch  a  contract,  it  was  absolutely  void. 

These  personal  disabilities  the  common  law  imposed  partly  for 
the  protection  of  the  husband,  and  partly  for  that  of  the  wife. 
To  preserve  what  property  rights  remained  to  her,  as  far  as  might 
be,  against  his  creditors,  various  statutes  were  from  time  to  time 
enacted,  until  this  long  ago  became  recognized  as  the  established 
policy  of  the  state:  Jackson  v.  Hubbard,  36  Conn.  10, 15.  These 
statutes  were  mainly  designed  to  protect  her  against  others.  The 
•common  law  was  sufficient  to  protect  her  against  herself,  and 
prior  to  1877  it  precluded  her  from  making  any  contract  as  surety 
for  her  husband:  Kilbourn  v.  Brown,  56  Conn.  149.  A  statute  of 
that  year  establishes  a  different  rule  for  women  married  after  its 
enactment,  but  does  not  enlarge  the  rights  of  those  previously 
married:  Gen.  Stats.,  sec.  2796. 

Whenever  a  peculiar  status  is  assigned  by  law  to  the  members 
of  any  particular  class  of  persons,  affecting  their  general  ^^^  po- 
■sition  in  or  with  regard  to  the  rest  of  the  community,  no  one  be- 
longing to  such  class  can  vary  by  any  contract  the  rights  and  lia- 
bilities incident  to  this  status:  Anson's  Principles  of  Contract, 
328.  If  he  could,  his  private  agreements  would  outweigh  the  law 
of  the  land.    Jus  publicum  privatorum  pactis  mutari  non  potest. 

Coverture  constitutes  such  a  status,  and  one  of  its  incidents 
in  this  state,  at  the  time  of  Mrs.  Mitchell's  marriage,  was  a  total 
disability  to  contract.  So  far  as  contracts  of  suretyship  for  their 
husbands  are  concerned,  the  disability  of  women  married  before 
1877  remains  absolute,  unless  both  husband  and  wife  have  exe- 
cuted for  public  record  a  written  contract,  by  which  both  accede 
to  the  provisions  of  the  statute  of  that  year  and  accept  the  rights 
which  it  offers  to  them:  Gen.  Stats.,  sec.  2798.  No  such  contract 
was  ever  executed  by  Mrs.  Mitchell. 

The  claim  in  favor  of  the  First  National  Bank  of  Chicago 
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which  has  been  allowed  by  the  commissioners  on  her  estate,  was 
founded  on  a  debt  due  from  a  mercantile  firm  in  Illinois  of  which 
her  husband  was  a  member,  for  which  she  had  assumed  to  make 
herself  responsible,  as  guarantor,  by  a  writing  dated  in  Illinois 
but  signed  in  this  state.  The  creditor  had  agreed,  in  Illinois, 
with  the  firm  to  forbear  suit  if  she  and  they  (as  a  firm  and  indi- 
vidually) would  become  parties  to  such  a  paper;  and,  after  they 
had  signed  it  there,  had  given  it  to  her  husband,  in  Illinois,  to 
take  to  her,  in  this  state,  for  execution.  He  procured  her  signa- 
ture, and  then  mailed  the  instrument  to  one  of  his  partners  at 
Chicago,  by  whom  it  was  there  delivered  to  the  bank.  The  agree- 
ment of  forbearance  had  been  conditioned  on  the  execution  of  the 
guaranty  by  the  firm,  its  individual  members,  and  Mrs.  Mitchell. 
It  was  her  credit  only  that  was  to  give  it  value.  Its  execution  by 
the  others  gave  the  bank  nothing  which  it  did  not  have,  as  fully, 
before.  It  did  not  become  complete  until  it  received  her  signa- 
ture. It  did  not  then  become  operative  as  a  security,  until  it  had 
been  delivered  to  the  creditor. 

Her  husband  cannot  be  deemed  to  have  acted  in  procuring  Mrs. 
Mitchell's  signature,  as  the  agent  of  the  bank.  No  *****  finding 
to  that  ettect  was  made  by  the  trial  court,  and  no  such  agency  is 
implied  from  the  circumstances  of  the  transaction.  He  had  a 
direct  interest  in  obtaining  the  desired  extension  of  credit.  He 
was  a  principal  in  the  obligation.  He  sent  the  paper,  as  soon  as 
it  was  completed,  not  to  the  bank,  but  to  another  of  the  princi- 
pals. If  he  represented  anyone  but  himself,  it  was  his  copart- 
ners. The  delivery  of  the  paper  by  his  wife  to  him,  therefore, 
after  her  signature  had  been  attached,  was  not  a  delivery  to  the 
bank,  but  simply  purported  to  give  him  authority,  as  her  agent, 
to  make  or  procure  such  a  delivery  at  some  subsequent  time. 

If,  therefore,  the  guarant}^  so  far  as  concerns  her  obligation 
upon  it,  was  ever  delivered,  it  was  delivered,  and  so  first  took  ef- 
fect, in  Chicago.  But  its  delivery  there  could  not  affect  her,  un- 
less it  was  made  by  her  or  by  her  authorized  agent.  Morse,  the 
partner,  who  actually  handed  it  to  the  bank,  stood  in  no  better 
position  than  her  husband,  whether  regarded  as  the  servant  of  the 
latter,  or  as  a  partner  with  him.  In  either  case,  the  agency,  by 
virtue  of  which  the  delivery  was  made,  was  created,  if  at  all,  in 
Connecticut. 

But  to  create  an  agency  is  to  enter  into  a  contractual  relation. 
Mrs.  Mitchell  had  no  capacity  to  make  any  contract  whereby  her 
legal  position  in  respect  to  all  or  any  of  the  other  members  of  the 
community  would  be  varied.    It  would  have  varied  it  in  respect 
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to  her  husband,  could  she  have  constituted  him  her  agent  to  put 
her,  by  the  delivery  of  an  instrument  of  guaranty,  in  the  situa- 
tion of  a  surety  for  his  debt  to  a  third  party.  He  therefore  de- 
rived no  authority  from  her  to  make  the  delivery  to  the  bank, 
and,  as  to  her,  the  instrument  never  was  delivered. 

It  is  true  that  the  guaranty,  if  a  binding  contract,  was  a  con- 
tract made  in  Illinois.  It  might  also  be  assumed,  so  far  as  con- 
cerns the  law  of  this  case  (although  this  is  a  point  as  to  which  we 
express  no  opinion),  that  it  was  one  to  be  performed  in  Illinois, 
and  that  as  to  the  principals  in  the  transaction  it  was  fully  an 
Illinois  contract,  and  to  be  governed  by  the  law  of  Illinois,  as  re- 
spects any  question  as  to  its  validity.  By  that  law,  a  married 
women  was  free  to  enter  into  '^^  such  an  engagement,  and  to 
constitute  an  agent  for  that  purpose.  But  the  lex  loci  contractus 
is  a  rule  of  decision  only  when  there  is  a  contract,  so  made  as  to 
be  subject  to  that  law.  It  is  a  petitio  principii  to  say  that  because 
the  guaranty  was  delivered  in  Chicago,  it  is  therefore  to  be  held 
effectual  or  ineffectual,  as  against  Mrs.  Mitchell,  by  the  law  of 
that  place.  The  underlying  question  is.  Was  it,  as  to  her,  ever  de- 
livered at  all?  It  was  not  so  delivered  unless  delivered  by  her  au- 
thority; and  by  the  laws  of  Connecticut,  where  she  assumed  to 
give  such  authority,  she  could  not  give  it:  Cooper  v.  Cooper, 
L.  E.  13  App.  Cas.  88,  99,  100;  Story  on  Conflict  of  Laws,  sees. 
64,  65,  66  a,  136;  Dicey  on  Conflict  of  Laws,  c.  18,  rule  123. 

Had  Mrs.  Mitchell  been  within  the  state  of  Illinois  when  she 
signed  the  guaranty,  it  may  be  that  her  personal  presence  would 
have  so  far  made  her  a  resident  of  that  state  as  to  subject  her  to 
its  laws  in  respect  to  acts  done  within  its  jurisdiction.  But  as 
whatever  was  done  in  Illinois  to  bind  her  to  the  bank  was 
done  under  an  agency  constituted  in  Connecticut,  it  is  the  law 
of  Ccnnecticut  which  must  determine  as  to  the  authority  of  the 
agent,  and  so  as  to  the  validity  of  the  oblirition  which  he,  as 
such,  undertook  to  impose  upon  her  by  the  delivery  in  Chicago 
of  the  paper  signed  by  her  in  Bristol. 

The  order  drawn  by  Mrs.  Mitchell  on  the  executor  of  her  fath- 
er's will,  directing  him  to  pay  over  to  the  bank  whatever  might 
otherwise  be  coming  to  her  as  part  of  the  estate  in  his  hands, 
though  dated  at  Chicago,  was  brought  to  her  in  behalf  of  the 
bank  in  Connecticut,  signed  and  given  back  to  the  agent  of  the 
bank  in  Connecticut,  accepted  by  the  executor  in  Connecticut, 
and  then  mailed  in  Connecticut  by  its  agent  to  the  bank  at  Chi- 
cago. The  whole  transaction,  therefore,  was  completed  here. 
The  order  became  operative,  if  at  all,  to  transfer  her  interest  in 
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her  father's  estate,  when  the  executor  had  notice  of  it,  and  agreed 
to  comply  with  it  by  handing  his  written  acceptance  to  the  agent 
of  the  bank.  That  Mr.  Mitchell  was  acting  in  that  capacity 
seems  clear  from  the  finding  that  the  bank,  after  the  firm  had  be- 
come insolvent  ***^  and  made  an  assignment  for  the  benefit  of  its 
creditors,  prepared  the  paper  and  sent  it  to  him,  to  procure  her 
signature  to  it.  No  assignment  which  she  could  make  would  ben- 
efit the  firm.  If  its  result  was  to  satisfy  the  claim  of  the  bank, 
she  would  be  subrogated  to  its  place,  and  their  creditors  would 
receive  no  gi'eater  dividend.  The  order,  also,  was  for  the  payment 
of  a  share  in  the  estate  of  a  deceased  citizen  of  Connecticut,  in 
course  of  settlement  in  its  courts.  Under  these  circumstances,  its 
validity  must  be  determined  by  the  laws  of  Connecticut,  and  be- 
ing dependent  on  the  contractual  act  of  a  married  woman,  not 
for  the  benefit  of  herself,  her  family,  or  her  estate,  it  was  void. 

There  have  been  cases  not  differing  essentially  in  principle 
from  that  at  bar,  in  which  courts,  to  whose  opinions  great  con- 
sideration is  due,  have  come  to  conclusions  varying  from  those 
which  we  have  reached.  The  leading  one  is  Milliken  v.  Pratt,  125 
Mass.  374;  28  Am.  Eep.  241.  There  a  guaranty  by  a  married 
woman  of  such  debts  as  her  husband  might  thereafter  contract 
was  signed  in  Massachusetts,  delivered  there  by  her  to  him,  and 
by  him  there  mailed  to  the  other  party,  in  Maine.  The  court  held 
that  the  contract  became  complete  when  the  guaranty  was  re- 
ceived and  acted  upon  by  the  latter,  and  not  before;  and  en- 
forced it  as  one  made  and  to  be  performed  in  Maine,  where  mar- 
ried women  then  had  power  to  enter  into  such  agreements.  No 
reference  was  made  to  the  fact  (which  may,  perhaps,  have  been 
immaterial  under  the  laws  of  Massachusetts),  that  the  delivery 
was  made  by  the  husband,  acting  as  the  agent  of  the  wife — a  fact 
which,  in  our  view  under  the  common  law  of  Connecticut,  is  of 
controlling  importance. 

Engagements  which  coverture  prevents  a  woman  from  making 
herself,  she  cannot  make  through  the  interposition  of  an  agent, 
whom  she  assumes  to  constitute  as  such  in  the  state  of  her  domi- 
cile. If  this  were  not  so,  the  law  could  always  be  evaded  by  her 
appointment  of  an  attorney  to  act  for  her  in  the  execution  of  con- 
tpacts.  No  principle  of  comity  can  require  a  state  to  lend  the  aid 
ot  its  courts  to  enforce  a  security  which  rests  on  a  transgression 
of  its  own  law  by  '^^  one  of  its  own  citizens,  committed  within 
its  own  territory.  Such  was,  in  effect,  the  act  by  which  Mrs. 
Mitchell  undertook  to  do  what  she  had  no  legal  capacity  to  do,  by 
making  her  husband  her  agent  to  deliver  the  guaranty  to  the 
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bank.  He  had  no  more  power  to  make  it  operative  by  delivery  in 
Chicago  to  one  of  his  creditors  in  Illinois  than  he  would  have  had 
to  make  it  operative  by  delivery  here,  had  it  been  drawn  in  favor 
of  one  of  his  creditors  in  Connecticut.  It  is  not  the  place  of  de- 
livery that  controls,  but  the  power  of  delivery. 

The  superior  court  is  advised  to  disallow  all  and  every  part  of 
the  claim  of  the  First  National  Bank. 

In  this  opinion  the  other  judges  concurred. 

STATUTES-RETROSPECTIVE  OPERATION.— If  a  statute  Is 
not  explicitly  retrospective,  the  court  will  not,  by  construction,  give 
It  a  retrospective  operation:  Williams  v.  Johnson,  30  Md.  500;  96  Am. 
Dec.  613,  and  note;  Lane's  Appeal,  57  Conn.  182;  14  Am.  St.  Rep.  94. 
In  other  words,  a  statute  must  not  be  given  a  retroactive  effect,  un- 
less its  language  expressly  requires  it:  Note  to  Lane's  Appeal,  14 
Am.  St.  Rep.  100. 

HUSBAND  AND  WIFE— CONTRACTS— CONFLICT  OF  LAWS. 
Under  the  common  law,  a  wife's  contracts  are,  as  a  general  rule,  void 
and  cannot  be  enforced  against  her  in  a  court  of  law.  She  can,  as  a 
rule,  malie  no  contract,  in  the  absence  of  a  positive  law  authorizing 
It:  Stevens  v.  Parish,  29  Ind.  260;  95  Am.  Dec.  636,  and  note;  Dobbin 
V.  Hubbard,  17  Ark.  189;  65  Am.  Dec.  425.  The  common-law  disability 
of  a  feme  covert  to  malie  a  contract  exists  In  North  Carolina  except  in 
cases  provided  for  by  statute:  Armstrong  v.  Best,  112  N.  C.  59;  34 
Am.  St.  Rep.  473.  At  common  law,  a  wife  cannot  appoint  another  to 
act  in  her  stead,  for  she  is  incapable  of  acting  for  herself:  Weisbrod 
v.  Chicago  etc.  Ry.  Co.,  18  Wis.  35;  86  Am.  Dec.  743.  A  married 
woman  cannot  encumber  her  separate  estate  for  the  debt  of  another: 
Hartman  v.  Ogborn,  54  Pa.  St.  120;  93  Am.  Dec.  679.  A  married 
woman's  estate  is  not  liable  on  her  contracts  of  suretyship,  vrhether 
she  signs  as  a  surety  for  her  husband  or  others:  Yale  v.  Dederer,  18 
N.  Y.  265;  72  Am.  Dec.  503,  and  monographic  note  thereto,  showing 
when  the  separate  estate  of  a  married  woman  is  chargeable  with  her 
debts  and  contracts:  Yale  v.  Dederer,  22  N.  Y.  450;  78  Am.  Dec.  216, 
and  monographic  note  thereto  on  a  married  woman's  power  to  con- 
tract and  bind  her  separate  estate  therefor.  A  contract  is  deemed 
executed  at  that  place  only  where  the  final  or  last  act  of  consent  is 
given:  See  monographic  note  to  McGarry  v.  Niclilin,  55  Am.  St.  Rep. 
45.  on  the  place  of  the  contract.  If  a  contract  is  made  by  a  feme 
covert  in  one  state,  where  it  is  valid  against  her,  and  suit  thereon 
is  brouglit  in  anotlier  state,  where  she  has  her  domicile  and  where 
the  contract  is  void  because  of  her  coverture,  it  will  not  be  enforced 
In  the  courts  of  the  latter  state:  Armstrong  v.  Best,  112  N.  C.  59; 
34  Am.  St.  Rep.  473.  Compare  Millilien  v.  Pratt,  125  Mass.  374,  28 
Am.  Rep.  241,  and  monographic  note  to  Ruhe  v.  Bucli,  46  Am.  St. 
Rep.  457,  on  asserting  against  a  married  woman  a  liability  to  which 
she  is  subject  in  the  state  where  it  was  created,  but  not  in  the  statft 
where  she  is  sued. 


CASES 

SUPREME   COURT 

or 

ILLINOIS. 


Cabb  v.  Brennan. 

[166  ILLINOIS,  108.] 

CONVEYANCE,  POSSESSION  AS  NOTICB  OP  UNRK 
CORDED.— The  actual,  open,  and  visible  possession  of  real  property 
is  constructive  notice  to  a  purchaser  thereof  of  whatever  rights  thf 
possessor  has  therein.  This  remains  true  though  he  acquired  title 
by  a  deed  not  recorded,  was  in  possession  of  the  property  before  the 
deed  was  made,  and  had  an  interest  therein  independent  of  it  enti- 
tling him  to  be  in  possession  thereof,  as  Avhere  the  property  belonged 
to  his  wife,  from  whom  lie  received  a  conveyance  which  was  lost 
before  being  recorded,  and  he  continued  in  possession  after  her 
death. 

PLEADINGS.— A  CONVEYANCE  FROM  A  WIPE  to  her 
husband  cannot  be  assailed  on  the  ground  that  the  conveyance 
was  for  the  homestead,  if  the  pleadings  do  not  present  this  ques- 
tion. 

A.  F.  Butters  and  Tranor  &  Brown,  for  the  appellant. 

Duncan,  Haskins  &  Panneck,  for  the  appellees. 

ioo  W'lLKIN,  J.    John  and  Ellen  Brennan  were  nusband  ani 
wife,  residing  in  the  city  of  La  Salle,  La  Salle  county,  Illinois. 
The  wife  held  the  title  to  certain  real  estate,  consisting  of  lots  in 
the  city  and  farm  lands  in  that  vicinity.    In  the  month  ^^^  of" 
March,  1893,  being  in  failing  health,  she  deeded  this  property  to- 
her  husband,  John  Brennan,  and  died  on  December  5th  follow- 
ing.   The  deed  was  never  recorded,  but  was  lost  or  destroyed.. 
"Ellen  Brennan  left  her  surviving  two   children,    a   son,  and  a 
daughter,  Mary  Ann,  her  only  heirs.    The  daughter  had  married 
prior  to  the  death  of  her  mother,  and  her  name  was  then  Cannon. 
On  July  5,  1894,  she  went  to  the  city  of   Ottawa,  and  there  con- 
veyed to  appellant,  Robert  Carr,  an  undivided  half  interest  in  the- 
said  real  estate,  and  he,  on  the  11th  of  that  month,  filed  a  bill 
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in  the  circuit  court  of  that  county  for  a  partition  of  the  lands  be- 
tween the  son  and  himself  as  the  owners  of  the  lands,  and  for  the 
assignment  of  the  dower  of  John  Brennan.  Brennan  having  an- 
swered that  bill,  filed  a  cross-bill,  setting  up  the  conveyance  by 
the  wife,  Ellen  Brennan,  to  himself,  in  March,  1893,  and  alleging 
that  Robert  Carr  took  his  deed  from  Mary  Ann  Cannon  charge- 
able with  notice  of  that  conveyance,  and  claiming  title  to  the 
premises  in  fee.  The  circuit  court,  upon  a  hearing  on  the  bill, 
cross-bill,  answers,  and  replications,  found  in  favor  of  the  com- 
plainant in  the  cross-bill,  John  Brennan,  and  decreed  according- 
ly.   From  that  decree  this  appeal  is  prosecuted. 

The  evidence  clearly  establishes  the  fact  of  the  execution  and 
delivery  of  the  deed  from  Ellen  Brennan  to  her  husband,  and 
also  that  that  deed  was  either  lost  or  destroyed  without  the  fault 
of  the  grantee.  There  is  some  evidence  tending  to  prove  that 
although  the  legal  title  to  the  property  had  been  in  the  wife,  the 
husband  was  at  least  the  equitable  part  owner  thereof.  It  also 
appears  that  at  the  time  of  the  death  of  Ellen  Brennan,  Mary 
Ann  Cannon  came  to  the  home  of  her  father  and  mother  and 
remained  there  until  the  date  of  her  going  to  Ottawa  (July  5th) 
and  making  the  conveyance  to  appellant,  Carr,  and  facts  appear 
in  evidence  from  which  it  might  be  inferred  that  she  destroyed 
the  deed.  Whether,  however,  John  Brennan  was  in  any  sense 
the  equitable  owner  of  ^^^  the  property,  and  whether  Mary  Ann 
Cannon  had  anything  to  do  with  the  loss  or  destruction  of  the 
deed,  are  facts  of  no  controlling  importance  in  the  decision  of 
the  case.  Neither  do  we  attach  any  great  importance  to  the  fact 
that  the  circumstances  under  which  appellant  claims  to  have 
purchased  the  interest  of  Mary  Ann  Cannon  are  more  or  less  cal- 
culated to  throw  suspicion  upon  the  bona  fides  of  the  transaction. 
The  evidence  is  full  and  clear  to  the  effect  that  from  the  making 
and  delivery  of  the  deed,  in  March,  1893,  to  the  bringing  of  this 
action,  John  Brennan  was  in  the  open,  adverse,  and  exclusive  pos- 
session of  all  the  property.  This  fact,  with  the  proof  of  the  exe- 
cution and  delivery  of  the  deed,  together  with  the  loss  or  destruc- 
tion thereof,  fully  sustained  the  decree  of  the  circuit  court  upon 
the  cross-bill. 

It  was  said  in  Coari  v.  Olsen,  91  111.  273,  280:  "But  although 
other  courts  have  held  the  doctrine  of  notice  by  possession  as 
subject  to  being  materially  modified  by  circumstances,  this  court 
has  uniformly  held  that  actual  occupancy  is  equal  to  the  record 
of  the  deed  or  other  instrument  under  which  the  occupant  claims, 
and  a  purchaser  is  bound  to  inquire  by  what  right  or  title  he 
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holds.  The  purchaser  takes  the  premises  subject  to  that  title  or 
interest,  whatever  it  may  be":  Citing  a  large  number  of  pre- 
vious decisions  of  the  court.  An  attempt  is  made  in  the  argu- 
ment of  counsel  to  distinguish  and  take  the  case  out  of  this  rule, 
upon  the  ground  that  the  possession  of  the  husband,  as  is  said, 
was  the  same  before  the  making  and  delivery  of  the  deed  as  after- 
ward. In  other  words,  the  contention  seems  to  be  that  posses- 
sion, to  take  the  place  and  answer  the  same  purpose  as  the  re- 
cording of  a  deed,  must  be  possession  taken  under  the  unrecord- 
ed conveyance,  and  not  a  mere  continuation  of  a  present  posses- 
sion. This  contention  is  not  supported  by  the  decisions  in  Illi- 
nois, but,  on  the  contrary,  it  was  said  in  Coari  v.  Olsen,  91  111. 
280:  "So  far,  at  least,  as  the  facts  of  the  present  case  are  con- 
cerned, we  adhere  to  the  common-law  *^^  rule,  that  where  a  ten- 
ant changes  his  character  by  agreeing  to  purchase,  his  possession 
amounts  to  notice  of  his  equitable  title  as  purchaser'':  Citing  au- 
thorities. 

In  Farmers'  Nat.  Bank  v.  Sperling,  113  111.  273,  Theodore  F. 
and  Abraham  B.  Sperling  purchased  certain  real  estate,  taking 
the  title  to  themselves  jointly,  which  was  duly  recorded.  Subse- 
quently, Abraham  B.  rented  his  undivided  interest  to  Theodore 
F.,  who  paid  rent  for  such  interest  until  1877,  when  he  purchased 
the  undivided  interest  of  Abraham  B.,  taking  a  deed  therefor, 
which  he  failed  to  have  placed  upon  record.  The  Farmers'  Na- 
tional Bank  subsequently  obtained  a  judgment  against  Abraham 
B.  and  levied  an  execution  upon  the  real  estate,  and  it  was  sold 
and  bid  in  by  the  bank,  its  certificate  of  purchase  being  duly  re- 
corded. On  bill  by  Theodore  F.  Sperling,  claiming  to  be  the 
sole  owner  of  the  premises  at  the  time  of  the  execution  sale,  that 
certificate  of  purchase  was  set  aside.  On  appeal  to  this  court, 
that  decree  was  affirmed.  One  of  the  grounds  of  reversal  urged 
being  that  the  possession  of  Theodore  F.,  under  the  circum- 
stances, was  not  constructive  notice  that  he  was  sole  owner  of  the 
property,  the  court,  in  passing  upon  the  point,  said:  "This  court 
has  held,  in  opposition  to  the  rule  quoted  by  counsel  for  appel- 
lant from  Wade's  Law  of  Notice,  sections  297,  298,  and  Emmons 
V.  Murray,  16  N.  H.  386,  that  the  actual  open  and  visible  posses- 
sion of  real  estate  is  constructive  notice  to  persons  purchasing 
it  of  whatever  rights  the  possessor  then  has  in  the  land.  In 
Coari  v.  Olsen,  91  111.  273,  we  held,  in  obedience  to  what  we  un- 
derstood to  be  the  common  law  and  upon  the  faith  of  authorities 
therein  referred  to,  that  where  a  tenant  changes  his  character  by 
agreeing  to  purchase,  his  possession  amounts  to  notice  of  hia 
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equitable  title  as  purchaser.  In  Haworth  v.  Taylor,  108  111.  275, 
we  held  that  the  possession  of  a  tenant  is  constructive  notice  of 
the  actual  title  of  the  landlord  at  that  time,  although  that  title 
was  acquired  subsequent  to  the  time  the  landlord  ***  leased  to 
the  tenant.  It  was  there  said:  *As  at  the  date  of  the  lease  Taylor 
was  not  the  owner  of  the  land,  but  acquired  title  subsequently,  on 
November  13,  1865,  it  is  contended  that  the  notice  from  the  ten- 
ant's occupancy  was  notice  only  of  Taylor's  (the  landlord's)  rights 
at  the  time  of  the  making  of  the  lease,  and  not  of  his  rights  at 
the  time  of  Haworth's  deed — December  26,  1866.  We  do  not 
concur  in  this  view,  although  the  authority  cited  (Emmons  v. 
Murray,  16  N.  H.  398)  lends  somewhat  of  countenance  to  it. 
We  regard  the  doctrine,  as  derived  from  the  decisions  of  this 
court,  to  be,  that  where  one  purchases  land  of  which  another  is 
at  the  time  in  the  actual,  open,  and  visible  possession,  such  pos- 
session is  constructive  notice  to  the  purchaser  of  all  rights  what- 
ever of  the  possessor  in  the  land  at  the  time  of  the  purchase.*  ** 
Here,  the  possession  of  the  gi-antee,  John  Brennan,  had  the  same 
effect  to  charge  appellant,  Robert  Carr,  with  notice  of  the  deed  as 
though  it  had  been  recorded. 

Something  is  said  in  the  argument  about  the  conveyance  from 
the  wife  to  the  husband  being  illegal  and  void  as  to  one  piece  of 
the  property  conveyed,  upon  the  ground  that  it  was  at  the  time 
the  homestead,  the  contention  being  that  a  conveyance  of  the 
homestead  by  a  husband  or  wife  to  the  other,  not  joined  in  by  the 
other,  is  void.  In  the  first  place,  we  do  not  think  the  evidence 
sufficiently  establishes  the  fact  that  the  property  conveyed  was 
at  the  time  occupied  as  a  homestead;  and,  in  the  second  place,  no 
issue  as  to  the  validity  of  the  conveyance  upon  any  such  ground 
is  made  by  the  pleadings.  It  is  not  claimed  in  the  original  bill, 
nor  in  the  answer  to  the  cross-bill,  that  the  deed  from  the  wife 
to  the  husband  was  ineffectual  to  convey  any  part  of  the  prop- 
erty because  it  was  a  homestead. 

We  think  the  decree  of  the  circuit  court  was  fully  authorized 
by  the  evidence,  and  it  will  accordingly  be  affirmed. 

CONVEYANCE— NOTICE  OF  UNRECORDED  POSSESSION.- 
Possession  of  land  necessary  to  impart  notice  of  title  tliereto  must  be 
adverse,  exclusive,  open,  unequivocal,  and  notorious,  and  must  be  in- 
consistent with  the  claim  of  any  other  person.  The  possession  of  a 
farm  by  a  woman  claiming  title  under  an  unrecorded  deed  from  her 
son  In  law  is  insufficient  to  impart  notice  of  title  thereto  when  the 
grantor,  residing  on  the  farm  when  the  conveyance  was  executed, 
continues  to  do  so,  and  to  exercise  some  authority  over  it:  Elliott  v. 
I^ane,  82  Iowa.  484;  31  Am.  St.  Rep.  5(>4,  and  note.  See,  also,  note  to 
Anthony  v.  Wheeler,  17  Am.  St.  Rep.  281;  Springfield  Homestead 
Assn.  V.  Roll.  137  111.  205;  31  Am.  St.  Rep.  358,  and  note. 


April,  1897.J    Fbeie  v.  No.  4.  Fidelity  B.  &  S.  Union.       123 

Fbeie  V.  No.  4  Fidelity  Building  and    Savings 

Union. 

[166  Illinois,  128.] 

THE  STATUTES  OF  ANOT'HBR  STATE,  WHEN  IN  ISSUE, 
AND  PROPERLY  ADMITTED  IN  EVIDENCE. -If,  in  a  complaint 
to  foreclose  a  mortgage,  tlie  plaintiff  is  alleged  to  be  a  corporation,, 
organized,  existing,  and  doing  business  pursuant  to  the  statutes  of 
anotlaer  state,  the  statute  under  which  it  was  organized  is  admis- 
sible in  evidence. 

USURY.— A  BUILDING  AND  LOAN  ASSOCIATION  organized 
under  the  laws  of  the  state  of  Indiana,  and  by  them  entitled  to  exact 
premiums  and  fines  in  addition  to  legal  interest,  may,  upon  princi- 
ples of  comity,  exercise  the  same  powers  within  another  state,  if  not 
inconsistent  with  its  laws  or  public  policy;  and  such  powers  are  not 
deemed  so  inconsistent,  if  their  exercise  is  permitted  to  similar  cor- 
porations organized  within  the  state. 

Woodle  &  Arnold,  for  the  plaintiffs  in  error. 

Whitney  &  Upton,  for  the  defendant  in  error. 

i2»  CAKTWRIGHT,  J.  Defendant  in  error  filed  its  bill  to 
foreclose  a  mortgage  given  to  it  by  plaintiffs  in  error,  J.  Henry 
Freie  and  Caroline  k-veie,  his  wife.  The  bill  alleged  that  said  J. 
Henry  Freie,  one  of  complainant's  members  and  stockholders, 
borrowed  from  it  three  thousand  dollars  on  thirty-six  shares  of  its 
stock,  giving  his  note  for  said  sum  and  securing  it  by  the  mort- 
gage. The  defendants  by  their  answer  admitted  every  material 
averment  of'fact,  but  set  up  as  a  defense  that  the  note  and  mort- 
gage were  usurious,  because  they  provided  for  a  premium  at  seven 
per  cent  per  annum  and  for  fines,  in  addition  to  interest  at  six  per 
cent.  The  cause  was  referred  to  a  special  master  to  take  and  re- 
port the  evidence,  with  his  conclusions.  The  parties  stipulated 
before  him  that  in  case  there  should  be  a  decree  of  foreclosure 
the  solicitor's  fee  provided  for  by  the  mortgage  should  be  allowed 
at  one  hundred  dollars.  The  special  master  took  the  evidence^ 
and  reported  the  same,  with  his  conclusion  that  there  was  due 
complainant  three  thousand  and  thirteen  dollars  and  eight  cents, 
and  he  recommended  a  decree  of  foreclosure  for  that  amount, 
with  said  solicitor's  fee  so  agreed  upon,  and  costs.  Exceptions 
**^  to  the  report  were  overruled  and  a  decree  was  entered,  which 
has  been  affirmed  by  the  appellate  court. 

It  is  first  complained  that  the  statute  of  the  state  of  Indiana, 
under  which  complainant  was  organized,  was  improperly  admit- 
ted in  evidence.  The  ground  of  the  objection  made  here  is,  that 
the  statute  was  not  sufficiently  pleaded  to  be  admissible.  The 
abstract  does  not  show  that  any  objection  was  made  to  the  intro- 
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duction  of  the  statute  when  it  was  offered,  and  for  that  reason 
it  should  not  now  be  entertained.  But  we  think  that  the  statute 
was  not  subject  to  the  objection  sought  to  be  made.  The  bill  al- 
leged that  complainant  was  a  corporation  organized,  existing,  and 
doing  business  pursuant  to  this  statute.  We  deem  it  proper  to 
admit  in  evidence  the  statute  which  was  pleaded  as  complainant's 
charter,  for  the  purpose  of  showing  the  nature  and  extent  of  its 
corporate  powers. 

The  other  claim  made  is,  that  the  contract  was  usurious.  It 
is  conceded  that  this  objection  could  not  be  successfully  made,  as 
against  a  corporation  of  the  same  character  as  complainant,  if 
organized  under  the  laws  of  this  state,  as  has  been  repeatedly 
held  by  this  court:  Holmes  v.  Smythe,  100  111.  413;  Freeman  v. 
Ottawa  Building  etc.  Assn.,  114  111.  182;  Winget  v.  Quincy 
Building  etc.  Assn.,  128  111.  67.  But  it  is  insisted  that  a  foreign 
corporation  organized  as  a  building  and  loan  association'  cannot 
contract  for  premiums  and  fines,  in  addition  to  interest,  without 
violating  the  statutes  against  usury.  The  rule  as  to  foreign  cor- 
porations is,  that  such  a  corporation  created  in  another  state  may, 
upon  the  principle  of  comity,  exercise  within  this  state  the  pow- 
ers conferred  by  its  charter,  if  not  inconsistent  with  the  public 
laws  or  policy  of  this  state:  Stevens  v.  Pratt,  101  111.  206;  Santa 
Clara  Female  Academy  v.  Sullivan,  136  111.  375;  56  Am.  Rep. 
776;  Barnes  v.  Suddard,  117  111.  237.  By  the  statute  of  Indiana, 
under  which  complainant  was  organized,  it  had  power  to  enter 
into  the  contract  in  this  case,  and  it  was  not  contrary  to  the  laws 
or  policy  of  this  state  which  permit  the  organization  of  like  cor- 
porations with  ***  the  same  powers.  The  complainant,  as  a  for- 
eign corporation  doing  business  here,  is  subjected  by  our  stat- 
utes to  the  same  penalties  and  restrictions  as  domestic  corpora- 
tions of  like  character,  but  there  is  no  restriction  imposed  upon 
domestic  corporations  of  the  same  character  as  complainant  which 
would  render  this  contract  usurious.  It  is  therefore  not  subject 
to  the  defense  of  usury  which  was  interposed. 

The  judgment  of  the  appellate  court  will  be  affirmed. 


I 


EVIDENCE— STATUTES  OF  ANOTHER  STATE— ADMISSIBIL- 

ITY  OF.— Since  judicial  notice  cannot  be  talien  of  the  statutes  of  an- 
other state,  averments  of  such  statutes,  or  of  their  construction,  In  a 
■complaint,  must  be  accepted  as  true  upon  a  demurrer  thereto:  Han- 
•coclJ  Nat.  Banl£  v.  Ellis,  166  Mass,  414;  55  Am.  St.  Rep.  414.  Such 
fitatutes,  printed  in  compiled  form  by  authority  of  a  statute  thereof, 
are  admissible  in  evidence  without  further  proof,  though  published 
by  a  private  i)€rson  under  authority  of  such  statute:  Falls  v.  United 
States  Sav.  etc.  Co.,  97  Ala.  417;  38  Am.  St.  Rep.  IM. 
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USURY— CONFLICT  OF  LAWS.— The  general  rule  Is,  that  where 
an  obligation  is  made  in  one  state,  but  was  to  be  performed  in  an- 
other, the  parties  are  at  liberty  to  regard  it  as  a  contract  of  either 
state,  and  to  stipulate  for  any  rate  of  interest  allowable  In  either: 
Pioneer  Sav.  etc.  Co.  v.  Cannon,  96  Tenn.  599;  54  Am.  St.  Rep.  858, 
and  note;  extended  note  to  Banlc  of  Newport  v.  Cool£,  46  Am. 
St.  Rep.  171;  Falls  v.  United  States  Sav.  etc.  Co.,  97  Ala.  417;  38 
Am.  St.  Rep.  194,  and  note.  A  note  void,  because  of  usury,  by  the 
laws  of  the  state  wherein  it  is  made  and  payable,  is  also  void  in  an- 
other state  in  which  the  maimer  resided  at  the  time  he  signed  it, 
though  by  the  laws  of  the  latter  state  it  would  not  be  usurious  if 
executed  therein:  McGarry  v.  Niclslln,  110  Ala.  559;  55  Am.  St  Bep> 
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JUDICIAL  SALES.— AN  ASSIGNEE  OF  A  OBRTIFIOATH 
OF  PURCHASE  issued  upon  a  judicial  sale  is  subject  to  all  equities 
existing  against  his  assignor  and  relating  to  the  property  sold, 
whether  he  had  notice  thereof  or  not. 

PURCHASERS,  INNOCENT,  WHO  ARE  NOT  ENTITLED 
TO  PROTECTION  AS.— To  entitle  one  to  protection  as  an  Innocent 
purchaser  he  must  have  the  legal  title. 

JUDICIAL  SALES-TERMS  UPON  WHICH  MAT  BE  SET 
ASIDE  IN  EQUITY.— If  an  agreement  Is  made  to  purchase  the 
property  of  minors  for  a  sum  specified,  and  the  mode  stipulated  for 
carrying  out  the  agreement  is  that  the  purchaser  will  bid  off  the 
property  at  a  foreclosure  sale  about  to  be  had,  paying  the  amount 
necessary  to  satisfy  the  judgment,  and  will  afterward  pay  the 
guardian  an  additional  sum,  sufficient,  with  that  already  paid  at  the 
sale,  to  malie.the  whole  sum  agreed  to  be  paid,  and  such  purchaser 
procures  another  person  to  make  the  bid,  who,  to  secure  money  with 
which  to  pay  the  sum  bid,  assigns  the  certificate  of  sale  to  a  stran- 
ger, who  has  no  notice  of  any  of  the  extrinsic  facts,  he  is  not  enti- 
tled to  hold  the  property  as  against  the  minors  who  have  not  been 
paid,  nor  are  thejs,  en  titled  to  have  him  pay  the  balance  of  the  bid. 
Their  rights  are  limited  to  having  the  sale  set  aside  and  a  resale 
made,  out  of  which  the  holder  of  the  certificate  shall  be  paid  the 
sum  which  has  been  paid  to  him  and  applied  to  the  satisfaction  of 
the  decree  of  foreclosure. 

SUBROGATION.— A  PURCHASER  AT  A  JUDICIAL  SALE 
or  his  grantee  or  assignee,  in  the  event  that  it  proves  insufficient  to 
convey  the  title  to  the  property  sold,  is  entitled  to  be  subrogated  to 
the  rights  of  the  judgment  creditor  to  the  extent  that  his  bid  has 
discharged  a  valid  claim  against  the  property  sold. 

JUDICIAL  SALE— RESALE  AND  REDEMPTION.— If  a  ju- 
dicial sale  is  set  aside  and  a  resale  ordered,  with  a  direction  that 
out  of  its  proceeds  the  purchaser  at  the  former  sale,  or  his  assignee, 
be  repaid  the  sum  bid  at  such  former  sale,  such  resale  must  be  made 
subject  to  the  same  right  of  redemption  as  the  original  sale. 

Petition  filed  in  a  foreclosure  suit  praying  that  a  certificate  of 
Bale  theretofore  issued  be  surrendered  and  canceled  and  a  resale 
of  the  premises  made,  and  that  the  purchaser  at  the  former  sale, 
and  his  assignee,  be  enjoined   from  taking   out   a  deed.     The 
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property  directed  to  be  sold  belonged  to  certain  minors,  and  was 
subject  to  A  mortgage,  A  suit  was  brought  to  foreclose  this  mort- 
gage, in  which  the  minors  and  the  administrator  of   their  de- 
ceased parents  were  made  parties  defendant.    A  judgment  was 
regularly  entered  in  such  action,  foreclosing  the  mortgage  and 
■directing  the  premises  to  be  sold  by  a  master  at  public  auction, 
and  a  sale  thereof  took  place  on  March  2,  1893,  at  which  one 
Arthur  C.  Gehr  bid  for  the  property  the  sum  necessary  to  satisfy 
the  judgment  and  costs,  to  wit,  four  thousand  nine  hundred  and 
■eighteen  dollars  and  forty-three  cents,  and  a  certificate  of  pur- 
chase was  issued  to  him  dated  on  the  day  of  the  sale.     This  sale 
was  brought  about  by  certain  negotiations  for  the  sale  of  the 
property  conducted  by  the  minors  and  the  administrator  of  the 
■estate  and  one  Cameron,  by  which  the  latter  agreed  to  purchase 
the  property  and  pay  therefor  the  tarn  of  ten  thousand  dollars. 
The  mode  of  carrying  out  this  agreement,  as  arranged  between 
the  parties,  was  that  Cameron  should  bid  at  the  foreclosure  sale  and 
pay  in  cash  the  amount  necessary  to  satisfy  the  decree  of  sale,  and 
the  balance  of  the  purchase  price  was  to  be  paid  on  or  before  the 
expiration  of  the  time  of  redemption  from  the  foreclosure  sale. 
Cameron  procured  Gehr  to  make  the  bid  for  the  property,  and 
thereafter,  on  the  same  day,  an  agreement  in  writing  was  entered 
into  between  Gehr  and  the  guardian  of  the  minors  by  which 
Gehr  undertook  to  pay  for  the  certificate  of  sale,  and  the  balance 
of  five  thousand  and  eighty-one  dollars  and  fifty-seven  cents  on 
or  before  the  expiration  of  the  time  for  redemption,  if  the  prop- 
erty should  not  be  redeemed  from  sale  during  the  time  allowed 
by  law  by  any  person  entitled  to  effect  such  redemption.     This 
agreement  also  stipulated  that  it  "shall  not  impair  or  affect  in 
any  manner  the  lien  that  the  legal  holder  of  said  certificate  of 
sale  may  have  on  said  premises,  or  his  rights  thereunder,  accord- 
ing to  the  statutes  of  Illinois."     On  the  day  of  the  sale  Gehr 
paid  the  master  two  hundred  dollars.     Afterward,  on  the  14th 
of  March,  he  paid  the  balance  of  his  bid,  but  he  then,  or  before 
that  time,  sold  and  assigned  his  certificate  of  sale  to  James  G. 
Wright,  who  furnished  the  money    necessary  to    complete  the 
whole  ten  thousand  dollars  to  effect  the  purchase  of  the  proper- 
ty.    Wright,  on  buying  the  certificate  of  purchase,  was  informed 
that  the  property  would  probably  be  redeemed,  and  he  purchased 
it  as  an  investment,  and  in  order  to  realize  the  interest  allowed 
by  law.     In  April,  1893,  Cameron  executed  to  Gehr  a  mortgage 
on  the  property  to  the  amount  of  ten  thousand  dollars,  included 
in  which  was  other  property  owned  by  Cameron,  but  neither 
Gehr  nor  Cameron  was  able,  at  any  time,  to  redeem  the  property 
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from  Wright,  or  to  pay  tlie  balance  agreed  to  be  paid  to  the  min- 
ors. Wright  had  no  knowledge  of  the  negotiations  between  Gehr 
and  Cameron  antecedent  to  his  purchase,  nor  had  he  knowledge 
of  any  of  the  facts  by  which  the  minors  now  sought  to  avoid  his 
sale.  The  circuit  court  granted  the  prayer  of  the  petition,  and 
thereupon  the  defendant  Wright  appealed  to  the  appellate  court. 
That  court  reversed  the  decree  of  the  circuit  court  in  some  re- 
spects, and  thereupon  a  writ  of  error  was  prosecuted  to  the  su- 
preme court. 

A.  C.  Story,  F.  W.  Story,  and  Herman  Welk,  for  the  plaintiffs 
in  error. 

Lee  &  Hay,  for  the  defendant  in  error,  Wright. 

Matz  &  Fisher  and  George  W.  Cameron,  for  Robert  Cameron. 

i8»  MAGEUDER,  C.  J.  When  the  sale  was  made  by  the 
master,  there  was  some  arrangement  or  understanding  between 
Gehr  and  the  guardian  of  the  minors,  that  Gehr,  acting  for  Cam- 
eron, ^^^  was  to  pay  $10,000  for  the  property  in  controversy. 
Under  this  arrangement  or  understanding,  the  minors  were  to  re- 
ceive the  benefit  of  the  difference  between  $10,000  and  what  was 
necessary  to  pay  off  the  amount  due  upon  the  mortgage  upon  the 
property  and  the  costs  and  expenses  of  foreclosing  that  mortgage. 
It  is  the  duty  of  a  court  of  equity  to  secure  for  said  minors,  if 
possible,  the  benefit  so  to  be  derived  from  the  arrangement  made 
in  their  favor.  In  determining  whether  such  a  result  can  be  ac- 
complished, it  will  be  necessary  to  consider  in  their  order  some  of 
the  contentions  made  by  counsel. 

1.  It  is  claimed  by  counsel  for  plaintiffs  in  error,  that  the 
property  was  actually  bid  off  for  the  sum  of  $10,000.  We  do  not 
think  that  this  claim  is  sustained  by  the  proofs.  The  master  and 
Gehr  both  swear  that  it  was  struck  off  for  $4,918.43.  The  report 
of  sale  of  the  master  recites  that  it  was  struck  off  and  sold  for 
that  amount.  Said  report  of  sale  was  confirmed  by  the  court, 
after  the  guardian  ad  litem  of  the  minors,  and  the  attorney  of  the 
guardian  ad  litem,  and  the  attorney  of  the  guardian  of  the 
minors,  had  all  indorsed  upon  the  report  that  it  was  "all  right.'* 
The  master  had  no  power  to  sell  the  property,  the  sale  being  sub- 
ject to  redemption,  upon  any  other  terms  than  for  cash.  The 
decree  required  him  to  sell  for  cash.  The  arrangement,  by  which 
the  amount  due  under  the  decree  of  foreclosure  was  to  be  paid 
in  cash  and  the  balance  of  the  purchase  money  on  or  before  the 
expiration  of  the  time  of  redemption,  was  one  which  the  master 
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had  no  power  to  make.  The  talk  among  the  parties  at  the  fore- 
closure sale,  that  $10,000  was  to  be  paid  for  the  property,  is  er- 
roneously interpreted  by  some  of  the  witnesses,  as  amounting  to 
a  bid  of  $10,000  made  at  the  sale.  But  the  arrangement  for  the 
purchase  of  the  property  at  the  sum  of  $10,000  was  entered  i  nto 
in  writing  between  the  guardian  and  Gehr,  acting  for  Cameron, 
after  the  sale  took  place. 

■^*^  2.  It  is  further  claimed  by  counsel  for  plaintiffs  in  error, 
that,  as  Gehr  agreed  to  pay  $10,000  for  the  property  in  the  man- 
ner stated  in  the  contract  between  him  and  the  guardian,  it  would 
be  inequitable  to  allow  him  to  take  from  the  master  a  deed  of  the 
property  upon  the  certificate  of  sale  after  having  paid  only 
$4,918.43;  and  that  Wright,  being  the  assignee  from  Gehr  of  the 
certificate  of  sale,  stands  in  no  better  position  with  reference  to 
the  rights  of  the  plaintiffs  in  error  than  that  occupied  by  Gehr, 
his  assignor;  and  that  Wright,  when  the  certificate  was  assigned 
to  him  by  Gehr,  took  it  subject  to  all  the  equities,  which  existed 
in  favor  of  the  plaintiffs  in  error,  while  Gehr  was  the  holder  of 
the  certificate.    There  is  much  force  in  this  contention. 

The  evidence  shows  that  Wright  purchased  the  certificate  in 
good  faith,  and  without  any  actual  notice  of  the  equities  of 
plaintiffs  in  error.  He  bought  it  as  an  investment,  and  paid 
his  money  for  it;  and  the  money  which  he  so  paid  for  it  went  to 
pay  off  the  Troost  mortgage,  which  was  a  valid  encumbrance  up- 
on the  property  of  the  plaintiffs  in  error.  But  the  doctrine  is, 
that  an  innocent  purchaser  is  one  who  has  the  legal  title  to  the 
property,  and  has  paid  therefor  a  valuable  consideration  with- 
out notice  of  defects  in  the  title.  The  purchaser  of  a  certificate 
of  sale  does  not  take  the  legal  title  to  the  property,  but  has  only 
an  equitable  title.  His  interest  has  been  said  to  be  "an  incipient 
interest  that  may  or  may  not  ripen  into  an  absolute  estate.*'  In- 
asmuch as  the  purchaser  has  not  the  legal  title  to  the  property 
bought,  he,  of  course,  assigns  no  legal  title  when  he  assigns  the 
certificate.  The  assignee  of  such  certificate  is  not  regarded  a» 
being  entitled  to  protection  as  an  innocent  purchaser,  until  he 
has  obtained  the  legal  title  by  a  deed.  Hence,  we  have  held  that 
the  assignee  of  a  certificate  of  sale,  issued  to  a  purchaser  under  a 
judicial  judgment  or  decree,  is  chargeable  with  notice  of  all  ir- 
regularities that  may  invalidate  the  sale;  he  acquires  no  greater 
equities  ^®*  under  the  certificate  than  the  purchaser,  who  is  his 
assignor,  has  therein.  He  takes  the  certificate  charged  with  all 
defenses  which  could  be  interposed  against  his  assignor.  The 
gtatute,  which  makes  a  certificate  of  sale  assignable,  provides  that 


April,  1897.]  Bbuschke  v,  Wright.  12^ 

"every  person  to  whom  the  same  shall  be  so  assigned  shall  be  en- 
titled to  the  same  benefits  therefrom  in  every  respect  that  the- 
person  therein  named  would  have  been  if  the  same  had  not  been 
assigned";  2  Starr  &  Curtis'  Annotated  Statutes,  c.  77,  sec.  29,. 
p.  1403.    We  have  held,  in  construing  this  statute,  that  an  as- 
signment of  a  certificate  of  sale  places  the  assignee  in  the  place; 
of  the  assignor  as  respects  the  rights  by  virtue  of  the  certificate,, 
and  tliat  whatever  equitable  defenses  could  have  been  interposed 
against  tlie  certificate  in  the  hands  of  the  original  purchaser  can 
be  interposed  against  an  assignee  from  such  purchaser:  Chytraua 
V.  Smith,  141  111.  231;  Roberts  v.  Clelland,  82  111.  538;  16  Am.  &• 
Eng.  Ency.  of  Law,  833,  and  cases  cited.     What  then  is  the- 
equity,  which  can  be  enforced  against  Wright,  as  assignee  of  the 
certificate,  in  favor  of  the  plaintiffs  in  error?    It  cannot  be  said: 
that  Wright  can  be  required  to  carry  out  the  agreement  made  be- 
tween Gehr  and  the  guardian  by  paying  the  difference  between 
$10,000  and  what  he  paid  for  the  purchase  of  the  certificate  of 
sale.    He  was  not  a  party  to  that  contract,  nor  could  it  be  en- 
forced against  him.    Indeed,  the  petition  does  not  ask  for  an  en- 
forcement or  specific  pe];formance  of  the  contract,  but  it  aaks 
that  the  sale,  made  by  the  master,  be  set  aside,  and  that  the  prop- 
erty be  resold.     The  plaintiffs  in  error  are  entitled  to  enforce 
against  Wright  the  equity,  which  they  would  have  been  entitledi 
to  enforce  against  Gehr  if  he  had  remained  the  owner  of  the  cer- 
tificate, of  having  a  resale  of  the  property.    This  is  true,  because, 
if  it  had  not  been  for  the  agreement  of  Gehr  to  purchase  the 
property  for  $10,000,  they  may  have  looked  elsewhere  for  a  pur- 
chaser for  more  than  the  amount  due  upon  the  mortgage.  Again, 
the  expectation  of  receiving  the  balance  of  ^^^  the  $10,000,  not 
bid  at  the  sale  by  the  master,  from  Gehr  at  the  expiration  of  the 
time  of  redemption  undoubtedly  lulled  them  to  sleep,  and  pre- 
vented their  making  any  efforts  to  redeem  the  property  from  the 
master's  sale.    The  proper  relief  to  be  awarded  in  such  a  case   ia 
a  resale  of  the  property:  Imboden  v.  Hunter,  23  Ark.  622;  79  Am. 
Dec.  116:  Mason  v.  Martin,  4  Md.  124;  Davoue  v.  Fanning,  2 
Johns.  Ch.  252;  Campbell  v.  Johnston,  1  Sand.  Ch.  148. 

3.  The  question  then  arises  as  to  the  terms  upon  which  a  re- 
sale should  be  made  when  the  court  orders  the  property  to  be  re- 
advertised  and  sold  again.  It  is  contended  by  counsel  for  plain- 
tiffs in  error,  and  the  circuit  court  so  ordered  in  its  decree,  that 
the  defendants,  Cameron,  Gehr,  and  Wright,  or  some  one  or 
more  of  them,  should  pay,  within  a  time  to  be  fixed,  to  said  guard- 
ian, or  the  clerk  of  the  court  for  the  benefit  of  the  minors,  thft^ 
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remainder  of  said  sum  of  $10,000  after  taking  out  what  was  bid 
at  the  master's  sale,  and  after  taking  out  the  deductions  pro- 
vided for  in  said  contract  between  the  guardian  and  Gehr,  to  wit, 
$5081.57,  or  thereabouts;  and  that,  in  default  of  such  payment, 
-the  property  should  be  resold.  The  decree  of  the  circuit  court 
further  orders  that  the  master  shall  receive  no  bid  for  said  prem- 
ises of  a  less  amount  than  said  sum  of  $5000,  or  thereabouts,  with 
interest  and  costs;  and  that,  out  of  said  proceeds  of  sale,  after 
.;paying  costs,  so  much  of  the  amount  bid  as  is  equal  to  the  sum 
ilast  mentioned  should  be  paid  to  the  guardian  and  that  the  sur- 
plus should  be  brought  into  court.  In  other  words,  the  decree 
'of  the  circuit  court  makes  no  provision  for  refunding  to  Wriglit 
^he  $4918.43  which  he  paid  for  the  certificate  of  sale;  but  the  ef- 
fect of  the  decree  is  to  compel  him  to  lose  that  amount,  as  the  de- 
'Cree  makes  provision  for  a  sale  of  the  property  to  realize  the  bal- 
;ance  of  the  $10,000  over  that  amount,  and  no  provision  for  real- 
izing any  part  of  the  amount  paid  by  Gehr  at  the  sale,  or  paid  by 
Wright  for  the  assignment  of  the  certificate.  Such  a  result  as  this 
is  wholly  unjust,  ^^"^  and  opposed  to  the  principles  of  equity 
which  are  applicable  to  such  cases. 

It  is  one  of  the  maxims  of  the  court  of  chancery,  that  those, 
■who  seek  equity,  must  do  equity:  Bennitt  v.  Wilmington  Star 
Min.  Co.,  119  111.  9.    The  plaintiffs  in  error  come  into  a  court 
■of  equity  and  invoke  the  aid  of  that  court  to  set  aside  a  master's 
sale,  which,  as  they  claim,  has  realized  to  them  less  than  they 
are  entitled  to  receive;  and,  before  they  can  secure  such  aid,  they 
must  offer  to  do  what  is  equitable  in  the  premises.    To  refuse  to 
refund  the  amount  paid  at  the  sale,  which  was  used  for  the  pur- 
pose of  discharging  a  mortgage  upon  their  property  and  relieving 
it  from  the  lien  of  such  mortgage,  or  to  make  any  provision  in  the 
•decree  of  sale  for  the  payment  of  the  amount  so  advanced  by  the 
purchaser  out  of  the  proceeds  of  said  sale,  would  be  inequitable. 
In  Kinney  v.  Knoebel,  51  111.  112,  there  was  a  sheriff's  sale 
^hich  was  void  and  unauthorized,  and  the  purchaser  had  notice 
of  that  fact;  but  the  money  he  paid  for  the  land  went  to  pay  the 
creditors  of  the  estate,  and  left  a  surplus  in  the  hands  of  the 
executor;  we  there  held  that  as  the  purchase  money  which  such 
purchaser  paid  at  the  sheriff's  sale  relieved  the  estate  from  all 
its  indebtedness  and  gave  a  surplus  to  the  executor  for  the  bene- 
fit of  the  heirs,  such  heirs  were  bound  to  refund  the  money  with 
interest  as  a  condition  to  their  redeeming  the  land. 

In  Chambers  v.  Jones,  72  111.  275,  it  was  held,  that,  where  in- 
fant defendants  to  a  partition  suit  sought  to  set  aside  ft  sale  of 
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their  land  made  under  a  decree  in  such  suit  by  a  court  having 
no  jurisdiction  of  their  persons,  they  should  be  required,  as  a  con- 
dition to  granting  them  the  relief  sought,  to  refund  to  such  pur- 
chaser whatever  of  the  purchase  money  paid  by  him  may  have 
come  into  their  hands. 

In  Wickiser  v.  Cook,  85  111.  68,  where  a  sale  was  set  aside  as 
being  one  which  a  court  of  equity  could  not  sanction,  it  was  held 
that  the  complainant,  having  come  into  a  court  of  equity  and 
asked  to  have  the  sale  set  aside,  ^^^  equity  would  require  a  return 
of  the  amount  of  money  received  upon  the  sale;  and  it  was  there 
said:  "When  she  seeks  equity  she  must  do  equity.  It  would  not 
be  equitable  to  restore  to  her  the  property  and  at  the  same  time 
allow  her  to  retain  the  consideration  money  which  she  received 

for  the  land This  amount  should  have  been  returned, 

or  the  land  ordered  sold  to  satisfy  the  same,  as  a  condition  upon 
which  the  sale  should  be  canceled."  In  Brandon  v.  Brown,  106 
111.  519,  we  said:  "We  have  repeatedly  decided  that  when  a  minor 
disaffirms  a  judicial  sale  by  bill  in  equity,  he  must  return,  or  of- 
fer to  return,  what  he  has  received,  if  it  be  in  his  power":  See, 
also.  Smith  v.  Knoebel,  83  111.  400;  Hamilton  v.  Wright,  9 
Clarke  &  F.  123;  Pearson  v.  Benson,  28  Beav.  598;  Duncan  v. 
Dodd,  2  Paige,  99;  12  Am.  &  Eng.  Ency.  of  Law,  235. 

We  regard  the  doctrine  of  subrogation  as  applicable  to  such  a 
case  as  is  here  presented.  Inasmuch  as  the  money  advanced  by 
Wright  was  used  for  the  purpose  of  paying  off  the  mortgage 
upon  the  property,  a  court  of  equity  will  subrogate  Wright  to 
the  rights  of  Troost.  the  original  mortgagee,  and  regard  the  de- 
cree, which  was  in  fact  paid  off  by  the  proceeds  of  the  master's 
sale,  as  subsisting  for  the  purpose  of  being  enforced  for  the  ben- 
efit of  Wright.  The  general  doctrine  is,  that  a  purchaser  at  a 
foreclosure  sale  will  be  subrogated  to  the  rights  of  the  holder  of 
the  mortgage,  which  has  been  discharged  with  the  purchase 
money,  in  the  event  that  the  sale  is  ineffectual  to  convey  title  to 
the  property  sold. 

In  Brobst  v.  Brock,  10  Wall.  519,  it  was  held  that  an  irregular 
judicial  sale,  made  at  the  suit  of  the  mortgagee,  even  though  no 
bar  to  the  equity  of  redemption,  passes  to  the  purchaser  at  such 
sale  the  rights  of  the  mortgagee  as  such. 

In  Johnson  v,  Eobertson,  34  Md.  165,  where  a  foreclosure  de- 
cree was  reversed  on  appeal  and  the  property  ordered  to  be  sold 
again  for  the  payment  of  the  mortgage  debt,  *®*  it  was  held 
that  the  original  purchaser,  having  paid  the  money  which  was 
applied  to  the  payment  of  the  mortgage  debt,  was  entitled  to  be 
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subrogated  to  the  rights  of  the  mortgagee,  and  to  have  the  mort- 
gage treated  as  assigned  to  him. 

So,  where  a  purchaser  at  a  sheriff's  sale  paid  money  on  his 
bid  which  discharges  the  judgment,  and  the  sheriff's  deed  turns 
out  to  be  defective,  he  may  be  subrogated  to  the  lien  of  the  orig- 
inal judgment:  Jones  v.  Smith,  55  Tex.  383;  Short  v.  Sears,  93 
Ind.  505;  Davis  v.  Gaines,  104  U.  S.  386. 

So,  also,  in  Bonner  v.  Lessley,  61  Miss.  392,  it  was  held  that 
a  purchaser  under  a  void  trustee's  sale,  if  the  money  paid  by  him 
is  applied  to  the  extinguishment  of  the  trust  debt,  becomes  the 
equitable  assignee  of  the  debt,  and  is  subrogated  to  the  rights  of 
the  original  cestui  que  trust,  and,  as  such,  entitled  to  charge  the 
land  in  equity  with  the  debt. 

The  doctrine  of  subrogation,  which  is  thus  applied  in  behalf  of 
the  purchaser  at  a  foreclosure  sale,  exists  also  in  favor  of  the 
grantee  of  such  purchaser:  Eogers  v.  Benton,  39  Minn.  39;  12 
Am.  St.  Rep.  613;  Eichards  v.  Morton,  18  Mich.  255;  Jordan  v. 
Sayre,  29  Fla.  100;  Bonner  v.  Lessley,  61  Miss.  392. 

In  Bishop  v.  O'Connor,  69  111.  431,  we  held  that  a  purchaser  of 
land  at  an  administrator's  sale  is  not  entitled  in  equity  to  be 
subrogated  to  the  claims  of  the  creditors  which  have  been  paid 
by  the  purchase  money,  where  the  title  fails  for  want  of  jurisdic- 
tion in  the  court  ordering  the  same  over  the  person  of  the  heir; 
but  that  was  mainly  on  the  ground  that  such  claims  against  the 
estate  are  not  regarded  as  a  charge  upon  the  real  estate.  In 
Bishop  v.  O'Conner,  69  111.  431,  a  distinction  was  drawn  between 
a  purchase  at  an  administrator's  sale,  as  shown  by  the  facts  there- 
in, and  those  cases  in  which  it  is  held  that,  where  the  purchase 
money  at  such  a  sale  has  been  applied  in  removing  an  encum- 
brance upon  the  land  of  an  estate,  and  the  title  fails,  the  pur- 
chaser may  be  subrogated  to  the  lien  so  ^^"^  discharged  by  his 
payment.  In  Chambers  v.  Jones,  72  111.  275,  the  doctrine  of 
Bishop  V.  O'Conner,  69  111.  431,  was  indorsed,  and,  while  it  was 
there  held  that  the  doctrine  of  caveat  emptor  applies  to  pur- 
chasers at  judicial  sales,  so  that  on  the  failure  of  title  such  a  pur- 
chaser has  no  right  to  relief  as  against  the  heirs,  and  cannot  have 
a  decree  against  the  land  itself  for  the  purchase  money,  yet  it  was 
there  said  that,  when  the  heirs  are  seeking  relief  against  the  pur- 
chaser, they  will  be  decreed  to  refund  the  purchase  money,  upon 
the  principle  that  he  who  seeks  equity  must  do  equity. 

So  in  Harts  v.  Brown,  77  111.  226,  where  the  directors  of  an 
incorporated  company  purchased  the  property  of  the  company 
at  a  sale  under  a  deed  of  trust,  and  the  sale  was  held  to  be  void 
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in  part,  yet,  on  bill  by  the  original  stockholders  against  the  di- 
rectors, and  a  new  company  formed  by  them,  to  set  aside  the 
sale,  it  was  held  that  the  directors,  having  paid  the  debts  of  the 
old  company,  were  entitled  in  equity  to  be  subrogated  to  the 
rights  of  the  creditors  whose  debts  they  paid.  Again,  in  McHany 
V.  Schenk,  88  111,  357,  it  was  held  that  a  person,  purchasing  land 
at  a  sheriff's  sale  under  execution,  and  thus  satisfying  the  judg- 
ment, is  entitled  in  equity  either  to  the  land  or  to  realize  the 
money  so  paid,  with  interest,  from  the  sale;  and  if  such  sale  is 
set  aside  for  an  informality,  as  selling  the  land  en  masse,  he  will 
be  subrogated  to  the  lien  of  the  judgment  and  the  rights  of  the 
judgment  creditor  under  the  same:  See,  also,  St.  Louis  etc.  Min. 
Co.  V.  Sandoval  etc.  Min.  Co.,  116  111.  170;  Lagger  v.  Mutual 
Union  Loan  etc.  Assn.,  146  111.  283. 

Hence,  we  are  of  the  opinion  that  the  decree  of  the  circuit 
court  was  erroneous  in  not  providing,  that  the  amount  paid  by 
Wright  for  the  certificate  of  sale  should  be  repaid  to  him  out  of 
the  proceeds  of  the  resale  of  the  property.  We  agree  in  the  main 
with  the  judgment  of  the  appellate  court,  which  directs  that, 
upon  a  resale,  the  defendant  in  error,  Wright,  should  be  refund- 
ed the  amount  paid  by  him,  but  we  regard  the  judgment  of  that 
*®'^  court  as  erroneous  in  ordering  the  resale  to  be  made  without 
redemption.  The  statute  provides  that,  "when  any  real  estate  ia 
sold  by  virtue  of  an  execution,  judgment,  or  decree  of  foreclosure 
of  mortgage,  or  enforcement  of  mechanic's  lien,  or  vendor's  lien, 
or  for  the  payment  of  money,  it  shall  be  the  duty  of  the  sheriff, 
master  in  chancery,  or  other  officer,  instead  of  executing  a  deed 
for  the  premises  sold,  to  give  to  the  purchaser  a  certificate  de- 
ficribing  the  premises  purchased  by  him,  showing  the  amount 
paid  therefor,  or,  if  purchased  by  the  person  in  whose  favor  the 
execution  or  decree  is,  the  amount  of  his  bid,  the  time  when  the 
purchaser  will  be  entitled  to  a  deed  unless  the  premises  shall  be 
redeemed  as  provided  in  this  act":  2  Starr  &  Curtis*  Annotated 
Statutes,  1395.  Here,  the  sale  which  is  ordered  to  be  made  is  to 
be  made  by  an  officer  of  the  court,  and  is  to  be  made  "for  the 
payment  of  money";  it  therefore  comes  within  the  requirement 
of  the  statute,  which  makes  the  sale  subject  to  the  right  of  re- 
demption. Such  was  the  view  taken  by  this  court  in  the  case  of 
Locey  Coal  Mines  v.  Chicago  etc.  Coal  Co.,  131  HI.  9. 

The  judgment  of  the  appellate  court,  and  the  decree  of  the  cir- 
cuit court,  are  accordingly  reversed,  and  the  cause  is  remanded  to 
the  circuit  court,  vrith  directions  that  unless  the  defendant  in 
error,  Wright,  be  paid  the  amount  paid  by  him  for  the  certificate 
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of  purchase,  with  lawful  Interest  from  the  time  of  such  purchase, 
within  a  short  time  to  be  fixed  by  the  court,  a  decree  be  entered, 
requiring  a  resale  of  the  premises  by  the  master  for  cash;  and  that 
out  of  the  proceeds  of  the  sale  there  be  paid:  1.  The  expenses;  2. 
The  amount  which  the  defendant  in  error,  Wright,  should  re- 
cei\e  as  above  stated;  and  3.  That  the  residue  be  paid  to  the 
guardian  of  said  minors;  and  that,  at  such  sale,  the  master  re- 
ceive no  bid  for  an  amount  less  than  the  sum  to  be  paid  defend- 
ant iu  error,  together  with  the  costs  of  such  sale,  including  the 
master's  fees  and  commissions. 
Keversed  and  remanded. 

PURCHASER— INNOCENT— WHO  IS.— If  a  purchaser  In  any 
manner  receives  notice  of  prior  adverse  rights  in  and  to  the  subject 
matter  before  he  has  fully  acquired  or  perfected  his  own  interest  un- 
der the  purchase,  his  position  as  bona  fide  p'Tchaser  is  thereby  de- 
etroyed,  even  though  he  may  have  paid  a  vali'able  consideration; 
Arnold  v.  Hagerman,  45  N.  J.  Eq.  712;  14  Am.  St  R^p.  712,  and  note. 
See,  also,  Riley  v.  Martinelli,  97  Cal.  575;  33  Am.  £t.  Rep.  209,  and 
Hudepohl  v.  Liberty  Hill  Water  etc.  Co.,  94  Cal.  588;  28  Am.  St. 
Rep.  149,  and  extended  note  to  Anthony  v.  Wheeler,  17  Am.  St.  Rep. 
281. 

JUDICIAL  SALES— WHEN  SET  ASIDE  IN  EQUITY.— In  order 
that  equity  may  set  aside  a  judicial  sale,  there  must  be  accident,  sur- 
prise, mistake,  or  fraud  in  some  fact  or  circumstance  affecting  the 
sale  itself,  and  not  resting  on  an  irregularity  of  process  or  irregularity 
In  its  execution:  Gardner  v.  Mobile  etc.  R.  R.  Co.,  102  Ala.  035;  48 
Am.  St.  Rep.  84.  See,  also.  Weaver  v.  Nugent,  72  Tei.  272;  13  Am. 
St.  Rep.  792,  and  note. 

JUDICIAL  SALES-SUBROGATION— PURCHASER'S  RIGHT 
TO.— Purchasers  under  a  void  judicial  sale  are  euti  ''h1  to  be  subro- 
gated to  the  rights  of  the  creditors  whose  claims  were  discharged  by 
the  proceeds  of  such  sale:  Bond  v.  Montgomery,  56  Ark.  563;  35  Am. 
St.  Rep.  119,  and  note;  Hull  v.  Hull,  35  W.  Va.  155;  29  Am.  St.  Rep. 
800.  See,  also,  note  to  Bailey  v.  Bailey,  44  Am.  St.  Rep.  713,  and 
extended  note  to  Perry  v,  Adams,  2  Am.  St.  Rep.  32f. 

JUDICIAL  SALE-TERMS  OF  RESALE.— If  a  judicial  sale  is  set 
aside  and  a  resale  ordered,  the  resale  must  be  subject  to  the  same 
conditions  ac  the  first  sale:  Shlnn  t.  Roberts,  1  Spenc.  435;  43  Am. 
Dec.  636;  extended  note  to  Mount  y.  Brown,  69  Am.  Dec  362. 


April,  1897.]  Hesterberq  v.  Clark,  135 

Hesterberg  V,  Clark. 

[166  Illinois,  241.] 

WILLS— EXECUTOR'S  RIGHT  TO  APPEAL  FROM  OR- 
DER DENYING  OR  REVOKING  THE  PROBATE  OF— If  a  will 
is  set  aside  in  a  suit  in  whicti  tlie  executor  is  one  of  the  defendants^ 
he  has  the  right  to  prosecute  an  appeal  or  writ  of  error. 

WILLS— BURDEN  OF  PROOF  IN  SUITS  TO  SET  ASIDE.— 
If,  in  a  suit  in  chancery  to  set  aside  the  probate  of  a  will,  the  com- 
plainant offers  the  will  and  the  certificate  of  all  the  subscribing  wit- 
nesses in  the  probate  court,  and  their  testimony  is  there  given,  a^ 
prima  facie  case  is  made  out  in  favor  of  the  will,  which  the  com- 
plainants must  meet  and  overcome. 

WILLS— CLAUSE  ADDED  WITHOUT  PROPER  ATTESTA- 
TION.—If,  after  a  will  has  been  p^roperly  executed  and  attested,  the 
testator  caused  a  further  provision  to  be  written  therein  in  his  pres- 
ence and  that  of  the  subscribing  witnesses,  without  any  -further 
signing  on  his  part  or  attestation  on  theirs,  this  does  not  add  any- 
thing to,  nor  does  it  revoke,  a  pre-existing  will  or  any  part  thereof. 

WILLS,  INTERLINEATIONS  AFTER  EXECUTION.- Ai» 
Interlineation  in  a  will  after  it  has  been  duly  executed  and  attested^ 
though  made  in  the  presence  of  the  testator  and  that  of  the  wit- 
nesses to  the  will,  there  being  no  further  signing  by  him  nor  attes- 
tation by  them,  has  no  effect  whatever  on  the  will. 

Slate  &  Bollinger,  for  the  plaintiff  in  error. 

Charles  Morrison  and  Turner  &  Holder,  for  the  defendants  ia 
error. 

2^»  CAETEE,  J.  Defendants  in  error  filed  their  bill  in 
chancery  in  the  circuit  court  of  Monroe  county  to  set  aside  the 
will,  and  the  probate  thereof,  of  Thomas  Mathews,  deceased.  The 
bill  alleged  that  the  testator  was  of  unsound  mind  and  memory; 
that  the  execution  of  the  will  was  procured  by  falsehood,  mis- 
representation, and  undue  influence  of  the  devisees,  and  that  it 
was  not  the  will  as  made  and  executed  by  the  testator  as  and  for 
his  last  will,  but  was  fraudulently  presented  as  and  for  an  instru-^ 
ment  in  writing  which  he  had  executed  purporting  to  be  his  last 
will  and  testament. 

The  facts  are  briefly  these:  On  February  13,  1895,  the  testa- 
tor, desiring  to  make  his  will,  sent  foT  one  Powderly,  a  school 
teacher,  and  Thomas  J.  Mathews,  his  grandson,  and  by  the  direc- 
tion of  the  testator  Powderly  wrote  the  will  when  they  were  all 
together,  and  it  was  then  and  there  signed  by  the  testator,  and^ 
as  witnesses,  by  Powderly  and  Thomas  J.  Mathews,  as  required 
by  the  statute.  As  executed  the  will  contained  eight  paragraphs, 
dividing  the  testators  estate  among  his  wife,  Margaret,  and  hi& 
eons,  Francis  Mathews,  Thomas  Mathews,  Jr.,  and  Joseph  Math- 
ews, with  legacies  to  each  of  his  six  daughters.  There  was  also- 
a  paragi-aph  numbered  "lastly,"  appointing  Henry  Hesterberg 
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as  executor.  Two  days  after  this  will  was  executed  the  testator 
again  sent  for  the  two  witnesses,  and  Powderly,  at  his  request  and 
in  his  presence  and  in  the  presence  of  the  other  witness,  inserted 
in  the  instrument,  after  the  eighth  paragraph,  the  following: 

"Ninth.  In  addition  to  what  I  have  already  bequeathed  to  my 
beloved  wife,  I  give  her  all  the  wheat  I  have  in  the  granary,  ex- 
cepting, however,  enough  to  pay  my  taxes  due  in  the  year  1895." 

The  will  was  not  again  signed  by  the  testator  or  the  witnesses, 
and  no  note  or  meraorandum  of  the  addition  was  indorsed  on  the 
will.  Powderly  testified  that  the  ^**  testator  said  "we  should 
witness  that  he  wanted  to  give  his  wife  that  much  extra  in  addi- 
tion to  what  he  gave  her  beforehand,"  but  that  he  did  not  ask 
them  to  sign  again.  He  died  a  few  days  thereafter.  The  plaintiff 
in  error,  Hesterberg,  as  executor,  was  made  one  of  the  defendants 
to  the  bill,  and  he  alone  has  prosecuted  this  writ.  He  answered 
the  bill,  denying  its  allegations,  but  the  other  defendants,  except 
the  infants,  suffered  default. 

When  the  cause  came  on  for  hearing,  the  defendants,  who 
■were  the  proponents  of  the  will,  offered  no  evidence,  but  the 
complainants  introduced  the  original  will  and  probate  thereof, 
with  the  certificate  of  proof  taken  in  the  county  court,  and  also 
examined  the  subscribing  witnesses.  The  witness  Powderly  was 
the  only  one  interrogated  in  the  circuit  court  respecting  the  tes- 
tator's mental  capacity.  He  testified:  "His  mind  was  as  clear 
....  as  my  mind  or  your  mind.  He  was  as  clear  as  any  man 
was,  in  my  mind."  On  motion  of  the  complainants,  the  court  in- 
structed the  jury  to  find  that  the  instrument  was  not  the  last  will 
of  said  Thomas  Mathews,  deceased.  The  jury  rendered  their  ver- 
dict accordingly,  and  a  decree  was  entered  in  conformity  there- 
with, and  that  the  said  will  and  probate  thereof  be  set  aside  and 
held  for  naught. 

The  first  contention  of  defendants  in  error  is,  that  the  prin- 
cipal defendants  below,  the  widow  and  two  sons,  the  chief  ben- 
eficiaries, by  their  default  admitted  all  the  material  allegations 
of  the  bill,  and  that  the  executor  has  no  such  interest  in  the  liti- 
gation as  would  authorize  him  to  appeal  or  prosecute  a  writ  of 
error,  and  counsel  cite  Shaw  v.  Moderwell,  104  111.  64,  and  Moyer 
T.  Swygart,  125  111.  262.  These  cases  decide  that  the  executor, 
if  pursuing  the  personal  interests  of  devisees  by  his  appeals  to 
the  courts,  must  look  to  them  for  his  costs  if  unsuccessful,  and 
cannot  charge  the  estate.  As  he  was  named  executor  by  the  will, 
he  was  interested  in  sustaining  it.  He  was  made  defendant  to  the 
bill  and  issue  had  been  ^^'^  made  on  his  answer;  and  we  see  no 
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reason  why,  subject  to  the  contingency  of  having  to  pay  the 
costs  like  other  suitors,  he  would  not  have  the  right  to  bring  the 
record  here  for  review.  It  was  his  duty,  under  the  statute,  to 
cause  the  will  to  be  proved  and  recorded:  Administration  Act, 
sec.  2.  It  has  been  set  aside  in  a  suit  to  which  he  had  been  made 
a  defendant.  He  had  the  undoubted  right  to  have  the  error,  if 
any,  corrected  on  appeal  or  writ  of  error. 

Defendants  in  error  contend  that  as  the  defendants  below  of- 
fered no  evidence  they  failed  to  establish  a  prima  facie  case,  and, 
therefore,  the  instruction  of  the  court  to  the  jurj-  was  proper. 
This  contention  is  without  force,  for  the  reason  that  the  com- 
plainants themselves  furnished  the  proof  which  they  now  claim 
should  have  been  made  by  the  defendants  below.  By  offering 
the  evidence  themselves  they  waived  the  advantage  which  they 
now  seek  to  take.  The  complainants  put  in  evidence  the  will  and 
the  certilicate  of  the  oaths  of  the  witnesses  in  the  probate  court, 
besides  the  testimony  of  the  subscribing  witnesses,  and  thereby 
established  a  prima  facie  case  for  proponents  of  the  will:  Hollo- 
way  V.  Galloway,  51  111.  159;  Carpenter  v.  Calvert,  83  111.  62j 
Pendlay  v.  Eaton,  130  111.  69. 

The  next  contention  of  defendants  in  error  is,  that  the  decree 
should  be  sustained  because  the  will  was  never  legally  executed, 
there  having  been  no  reattestation  of  the  instrument,  as  it  is 
claimed,  after  the  insertion,  by  interlineation,  of  the  ninth  clause. 
Under  the  rule  laid  down  by  the  authorities,  the  insertion  of  the 
ninth  clause  after  the  execution  and  attestation  of  the  will  did 
not  work  a  revocation  of  the  will  or  render  it  invalid  as  originally 
executed.  In  Wolf  v.  Bollinger,  62  111.  368,  this  court  said:  '''The 
power  to  try  and  determine  whether  the  writing  produced  be  the 
will  of  the  testator  or  not  includes  the  power  to  adjudge  upon  the 
validity  of  any  part  of  the  instrument,  as  well  as  the  whole. 
....  It  is  the  rule  that  a  valid  will,  once  existing,  ^*^  must  con- 
tinue in  force,  unless  revoked  in  the  mode  prescribed  by  statute. 
....  It  has  been  often  determined,  in  the  construction  of  sim- 
ilar statutes,  that  the  mere  acts  named,  of  cancellation  or  obliter- 
ation, will  not  constitute  a  valid  revocation,  unless  done  with  the 

intent  to  revoke It  is  believed  to  be  the  doctrine,  as  laid 

down  in  Eedfield  on  Wills,  314,  325,  327,  and  well  settled  by  the 
authorities,  that  when  the  testator  makes  an  alteration  in  his  will 
by  erasure  and  interlineation,  or  in  any  other  mode,  without  au- 
thenticating such  alteration  by  a  new  attestation  in  the  presence 
of  witnesses  or  other  form  required  by  the  statute,  it  is  pre- 
BTimed  that  the  erasure  was  intended  to  be  dependent  upon  the 
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alteration  going  into  effect  as  a  substitute,  and  such  alteration  not 
being  so  made  as  to  take  effect,  the  will,  therefore,  stands,  in 
legal  force,  the  same  as  it  did  before,  so  far  as  it  is  legible  after 
the  attempted  alteration." 

It  is  very  clear  that  the  court  below  erred  in  giving  the  instruc- 
tion in  question  to  the  jury  and  in  entering  the  decree  setting 
aside  the  will,  for  if  it  be  conceded  that  the  ninth  clause  inter- 
lined was  invalid,  the  whole  will  was  not,  for  that  reason,  revoked 
or  rendered  invalid.  There  was  no  intention  on  the  part  of  the 
testator  to  revoke  his  will.  He  simply  desired  to  make  a  slight 
alteration  by  interlining  an  additional  bequest  to  his  wife,  which, 
if  it  fail  for  want  of  proper  attestation,  leaves  the  original  will  in 
full  force:  Bringle  v.  McPherson,  2  Brev.  270;  1  Kedfield  on 
Wills,  325,  326;  Wright  v.  Wright,  5  Ind.  389;  Jackson  v.  Hol- 
loway,  7  Johns,  394;  Greer  v.  McCrackin,  Peck,  301;  14 
Am.  Dec.  755;  In  re  Wilcox's  Will,  20  N.  Y.  Supp.  131;  Doane 
V.  Hadlock,  42  Me.  72;  Wheeler  v.  Bent,  7  Pick.  61. 

The  ninth  clause  inserted  in  the  will  by  interlineation  cannot  be 
sustained  as  a  part  of  the  will.  It  was  not  signed  and  attested  with 
the  formalities  required  by  the  statute.  In  this  respect,  while  rec- 
ognizing the  force  of  the  reasoning  employed  in  the  opinion,  we 
cannot  agree  with  the  conclusion  reached  by  the  supreme  court  of 
^^"^  Indiana  in  Wright  v.  Wright,  5  Ind.  389,  where  a  new  pro- 
vision was  inserted  in  a  will  a  few  days  after  its  execution — a  case 
practically  on  all  fours  with  this.  It  was  there  said:  "But  why 
should  the  bequest  added  on  the  4th  of  March  be  deemed  no  part 
of  the  will?  It  was  inserted  by  the  same  scrivener  who  wrote  the 
original  will,  in  the  presence  of  the  testator  and  by  his  express 
direction.  The  instrument  was  already  signed  by  the  testator. 
The  witnesses  who  had  subscribed  the  will  when  first  executed 
were  also  present.  They  recognized  the  paper  on  which  their 
names  were  signed  and  saw  the  provision  inserted.  This  would 
seem  to  be  a  sufficient  compliance  with  the  statute.  The  mere 
rewriting  of  their  names  to  the  instrument  would  have  added 
nothing  to  the  importance  of  the  transaction.  Under  the  cir- 
cumstances, it  would  have  been  a  useless  ceremony.  The  law, 
therefore,  did  not  require  its  performance.  We  are  decidedly  of 
the  opinion  that  the  will,  including  the  new  provision,  was  duly 
executed  and  attested.'*  Notwithstanding  the  ninth  clause  was 
inserted  only  a  few  days  after  the  execution  and  attestation 
of  the  will  as  first  made,  and  was  so  inserted  by  one  of  the  at- 
testing witnesses  at  the  request  of  the  testator,  and  in  his  nrps- 
ence  and  in  the  presence  of  the  other  attesting  witness,  still,  thia 
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new  provision  was  never  attested  in  the  manner  provided  hy  the 
statute,  and  we  cannot  regard  the  position  taken  in  Wright  v. 
Wright,  5  Ind.  389,  that  a  reattestition  of  the  will  was  unnec- 
essary, as  sustained  by  the  authorities,  or  as,  in  this  state,  being  in 
accord  with  the  provisions  of  the  statute  in  regard  to  wills.  In 
addition  to  the  cases  above  cited,  see  1  Am.  &  Eng.  Ency,  of  Law, 
941,  note  1;  citing  Hindmarsh  v.  Charlton,  8  H.  L.  Cas.  160,  and 
In  Goods  of  Maddock,  L.  R.  3  P.  D.  169;  also,  29  Am.  &  Eng. 
Ency.  of  Law,  264. 

In  commenting  on  the  Indiana  case,  Mr.  Eedfield  in  his  work 
on  Wills,  volume  1,  pages  326,  326,  says:  *TSut  it  may  be  ques- 
tioned how  far  this  case  is  entirely  reliable  as  a  ground  of  action 
in  future  cases.  The  thing  being  done  **®  in  this  mode,  and  the 
alternative  being  presented  of  either  supporting  it  or  nullifying 
the  act,  might  some  time  induce  courts  to  maintain  it  under  such 
circumstances,  so  that  we  could  not  regard  the  case  as  a  safe  pre- 
cedent to  be  followed  in  other  cases.  And  if  the  rule  that  the 
witnesses  must  re^vrite  their  names  in  order  to  constitute  a  rewit- 
nessing  of  the  instrument,  after  an  alteration,  is  to  be  regarded  as 
fully  established,  there  could  be  no  question  of  the  unsoundness 
of  the  preceding  case." 

It  is  not  enough  that  the  witnesses  are  present  when  the  will 
is  executed,  but  they  must  subscribe  the  instrument.  If  a  codicil 
be  added,  even  in  their  presence,  they  must  subscribe  it  also  as 
attesting  witnesses,  and  where  an  alteration  is  made  in  the  will 
by  interlineation,  there  is  no  reason,  in  principle,  why  the  statu- 
tory requisites  may  be  dispensed  with  or  the  formalities  required 
in  the  other  cases  mentioned  disregarded.  Indeed,  prudence 
would  dictate  that  where  an  interlineation  is  made  it  should  be 
noted  in  an  attestation  clause  to  be  signed  by  the  witnesses,  for, 
the  interlineation  appearing  or  being  shown,  the  presumption  is, 
in  the  absence  of  proof,  that  it  was  made  after  the  execution  of 
the  will,  and  if,  when  the  instrument  is  presented  for  probate,  the 
witnesses  are  dead  or  in  parts  unknown,  mere  proof  of  their  sig- 
natures to  the  original  will,  as  provided  for  by  the  statute,  would 
not  establish  the  matter  interlined  as  a  part  of  the  will.  But 
even  where  it  is  shown,  as  in  this  case,  that  the  attesting  witnesses 
were  present  when  the  interlineation  was  made  by  one  of  them  at 
the  request  of  the  testator,  to  hold  that  a  reat testation  of  the  will 
as  changed,  or  an  attestation  of  the  interlined  part  evidenced  by  s 
resigning  by  the  witnesses,  is  unnecessary,  would  be  to  dispense 
with  a  substantial  requirement  of  the  statute,  and  would  lead  to 
uncertainty  and  confusion  as  to  the  law  in  the  proof  of  wrUs. 
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****  Our  conclusion  is,  that  the  interlined  ninth  clause  was 
void,  and  the  jury  should  have  been  so  instructed,  but  that  the 
court  erred  in  instructing  the  jury,  as  the  proof  stood,  so  far  as 
the  original  will  was  concerned,  to  find  that  it  was  not  the  last 
will  of  the  deceased. 

The  judgment  is  reversed  and  the  cause  remanded  for  further 
proceedings  not  inconsistent  with  the  views  herein  stated. 

WILLrS— DECREE  OF  PROBATE— WHO  MAY  APPEAL  FROM. 
In  will  cases,  all  who  are  interested  may  become  parties.  Probate 
proceedings  are  In  the  nature  of  proceedings  in  rem,  to  which  any 
person  having  an  Interest  may  make  himself  a  party:  Note  to  Meyer 
v.  Fogix,  68  Am.  Dec.  447.  See.  also,  extended  note  to  Schultz  v. 
Schultz,  60  Am.  Dec.  353-362.  See,  also,  Brlard  v.  Goodale,  86  Me. 
100;  41  Am.  St.  Rep.  526. 

WILDS— ALTERATIONS  AFTER  EXECUTION— NECESSITY 
OF  PROPER  ATTESTATION.— A  testator  made  certain  eras- 
ures and  interlineations  in  a  duly  executed  will,  and,  after  they  were 
made,  bad  two  persons  sign  the  will  as  witnesses  to  "the  eras- 
ures and  Interlineations  made"  by  testator.  What  these  interline- 
ations, etc.,  were,  the  witnesses  did  not  know.  It  was  held  that 
the  altC'vations  did  not  supersede  the  provisions  of  the  will;  that  the 
witnessing  of  such  alterations  did  not  amount  to  an  attestation  of 
the  will  as  altered;  and  that  the  alterations  did  not  revoke  the  ori- 
ginal will:  Probate  of  Will  of  Penniman,  20  Minn.  245;  18  Am.  Rep. 
S63,  and  note.  The  effect  of  an  Interlineation  or  erasure  as  a  revoca- 
tion or  alteration  of  a  will,  or  of  some  part  thereof,  may  be  averted  by 
statutes  prohibiting  such  revocation  or  alteration  except  by  a  writing 
«Igned  and  attested  in  the  mode  designated  by  such  statutes:  Extend- 
ed note  to  Graham  v.  Burch,  28  Am.  St.  Rep.  344-362.  See,  also. 
Estate  of  Hunt,  133  Pa.  St.  260;  19  Am.  St  Bep.  WO,  and  note;  note 
to  BIgelow  y.  GiUott,  25  Am.  Kep.  82. 
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INSURANCE.— PROOFS  OF  LOSS  may  be  made  by  an  agent 
where  the  assured  was  not  In  a  position  to  make  them. 

INSURANCE.— OBJECTIONS  THAT  THE  PROOFS  of  loss 
were  made  by  an  agent  are  waived  if  the  Insurer  refuses  to  pay  on 
the  ground  tSiat  the  policy  was  void  when  Issued. 

INSURANCE  POLICY  ISSUED  IN  THE  NAME  OF  A  DE- 
CEASED PERSON.— If,  after  the  death  of  a  person,  bis  business  is 
carried  on  by  his  wife  or  other  successor  in  Interest,  and  a  policy  of 
insurance  is  issued  In  such  name  either  by  accident,  mistalve.  or  de- 
sign, it  Is  not  necessary  to  go  into  equity  to  have  It  reformed,  but 
the  person  to  whom  it  was  Issued  may  sue  thereon  in  his  true  name, 
averring  that  the  Instrument  was  made  to  him  or  her  by  the  name 
appearing  therein. 

INSURANCE  AGENTS-PROVISIONS  IN  POLICIES  UN- 
DERTAKING TO  DETERMINE  WHOM  THlEY  REPRESENT.— 
Whether  the  persons  who  acted  as  brokers  in  procuring  insurance 
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are  to  be  deemed  agents  of  the  insurer  or  of  the  assured  Is  to  be  de- 
termined from  all  the  evidence  bearing  upon  the  question,  and  not 
merely  from  statements  in  the  policy  that  they  were  the  agents  of 
the  assured. 

JURY  TRIAL—INSTRUCTIONS  AS  TO  AGENCY.— An  In- 
struction summing  up  the  facts  bearing  upon  the  question  of  agency 
and  telling  the  jury  that  if  they  find  the  facts  to  be  true  from  the 
evidence  as  stated,  then,  as  conclusions  of  law,  certain  designated 
persons  are  to  be  deemed  agents  of  others,  is  objectionable.  The 
question  of  agency  is  a  mixed  one  of  law  and  fact,  and  the  jury 
should  be  directed  to  determine  from  the  evidence  in  the  case  for 
whom  the  persons  claimed  to  act  who  were  acting. 

JURY  TRIAL—HARMLESS  ERROR.— Though  an  instruction 
is  objectionable,  a  verdict  will  not  be  set  aside  nor  the  judgment  re- 
versed, if  they  clearly  appear  from  the  whole  evidence  to  be  right. 

INSURANCE,— A  BROKER  OBTAINING  INSURANCE  is 
not  necessarily  the  agent  of  the  assured. 

INSURANCE.- NOTICE  TO  AN  AGENT  OF  FACTS  material 
to  the  risk  is  notice  to  the  insurer. 

INSURANCE— DECEASED  PERSON,  POLICY  IN  NAMH 
OF.— The  fact  that  the  person  in  whose  name  a  policy  of  insurance 
was  issued  was  at  the  time  dead,  and  his  death  was  not  communicated 
to  the  insurer,  does  not  afCect  the  insurance,  if  it  was  communicated 
to  the  agents  of  the  insurer.  If  the  policy  was  issued  in  the  name  of 
a  deceased  through  the  negligence  and  mistake  of  the  agents  of  the 
insurance  company,  it  cannot  avoid  the  policy  on  that  ground. 

Myron  H.  Beach  and  Dodd  &  Pickerell,  for  the  appellant. 

Green  &  Gilbert,  for  the  appellee. 

403  WILKIN,  J.  This  is  an  appeal  from  the  appellate  court 
for  the  fourth  district.  Eliza  J.  Bell,  plaintiff  below,  as  executrix 
of  the  last  will  of  her  deceased  husband,  James  Bell,  was  operat- 
ing a  sawmill  at  Ulin,  in  this  state.  By  the  will  of  her  husband 
she  was  given  all  his  property  and  directed  to  continue  the  mill 
business  as  he  had  done  in  his  lifetime.  One  H.  C.  Candee  was 
an  insurance  agent,  having  his  office  at  Cairo,  and  represented 
several  different  companies.  In  some  of  these  the  mill  property 
in  question  had  for  several  years  been  insured  by  James  Bell, 
through  Candee.  Candee  had  also,  from  time  to  time,  procured 
insurance  upon  the  property  in  other  companies  when  not  able 
to  get  it  from  those  he  represented,  which  he  did  through  lott  & 
Son,  insurance  brokers  of  Chicago.  This  course  of  dealing  was 
continued  by  Mrs.  Bell  after  the  death  of  her  husband.  She,  by 
her  son  George,  applied  to  Candee  for  the  policy  in  suit,  and,  not 
being  able  to  place  it  in  his  own  companies,  he  applied  to  lott 
&  Son  to  obtain  it.  The  application  was  made  for  the  "estate 
of  James  Bell,"  as  owner.  lott  &  Son  procured  the  policy  from 
appellant,  but  by  mistake  it  was  issued  to  "James  Bell."  This 
policy  was  afterward  renewed,  the  same  mistake  being  continued 
in  the  renewal  and  not  discorered  until  after  the  loss.    Both  the 
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original  and  renewal  policies  were  delivered  by  appellant  to  lott 
A  Son,  and  by  them  to  Candee,  who  gave  them  to  Mrs.  Bell,  who 
held  the  same,  paying  all  premiums  thereon  until  June  4,  1890, 
when  the  property  was  destroyed  by  fire.  Proofs  of  loss  were 
made  by  her  agent,  George  T.  Adams,  superintendent  in  charge 
of  the  mill,  she  being  absent  from  the  state.  The  company  re- 
fused to  pay  "*•**  the  loss  on  the  ground  that  the  policies  were 
void  when  issued,  because  written  in  the  name  of  James  Bell,  who 
was  then  dead.  This  suit  was  brought  in  the  circuit  court  of 
Union  county,  where  judgment  was  rendered  in  favor  of  appellee. 
That  judgment  has  been  affirmed  by  the  appellate  court. 

It  was  insisted  by  defendant  upon  the  trial  of  the  case  that 
plaintiff  was  not  entitled  to  recover  because  she  had  failed  to 
make  proper  proofs  of  loss,  the  principal  objection  being  that 
they  were  made  by  an  agent,  and  not  by  the  assured  herself. 
Where  it  sufficiently  appears  the  insured  was  not  in  a  position  to 
make  the  proofs  of  loss  in  person,  it  may  be  legally  done  by  an 
agent:  German  etc.  Ins.  Co.  V.  Grunert,  112  111.  68.  Besides  this, 
defendant  having  based  its  refusal  to  pay  the  policy  upon  the  dis- 
tinct ground  that  it  was  void  when  issued,  because  James  Bell 
was  then  dead,  objections  to  the  proofs  of  loss  were  thereby 
waived:  Williamsburg  City  Ins.  Co.  v.  Cary,  83  111.  453. 

The  only  defense  going  to  the  merits  of  the  cause  was  that  the 
policy  was  invalid  because  it  insured  the  property  in  question 
as  being  owned  by  James  Bell,  who  was  then  dead,  and  the  valid- 
ity of  that  defense  rests  upon  the  question  as  to  whether  lott  & 
Son,  through  whose  mistake  it  was  so  issued,  should  be  treated 
as  the  agents  of  the  defendant  or  not.  This  question,  so  far  as 
it  is  one  of  fact,  has  been  settled  adversely  to  appellant  by  the 
verdict  of  the  jury  and  judgment  of  the  appellate  court.  It  is 
insisted,  however,  that  the  jury  were  erroneously  instructed  upon 
this  branch  of  the  case  by  the  third,  sixth,  and  ninth  instructions 
given  at  the  instance  of  plaintiff.  The  third  is  to  the  effect 
that  the  fact  of  James  Bell's  death  would  not  necessarily  bar 
plaintiff's  right  of  recovery,  but,  if  she  was  in  control  of  the  prop- 
erty, carrying  on  the  business  in  the  name  of  James  Bell,  and  was 
"the  real  person  insured,  she  could  maintain  the  action  upon  the 
policy.  There  was  no  error  in  this  instruction.  Where  an  in- 
strument, by  accident,  mistake,  or  design,  is  made  "****  payable 
to  a  person  by  a  wrong  name  it  is  not  necessary  for  such  person 
to  go  into  equity  to  have  it  reformed,  but  may  sue  thereon  in  his 
or  her  true  name,  averring  that  the  instrument  was  made  to  him 
or  her  in  and  by  the  name  therein  appearing:  New  York  African 
Soc.  V.  Varick,  13  Johns.  38. 
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The  sixth  instruction  in  substance  announces  the  rule  to  be, 
that  whether  lott  &  Son  and  Candee  were  the  agents  of  the  in- 
surance company  in  the  transaction  of  obtaining  the  policy  is  a 
question  of  fact, to  be  determined  from  all  the  evidence  bearing  on 
that  subject,  and  not  merely  from  the  statement  in  the  policy  to 
the  effect  that  the  brokers  were  the  agents  of  the  assured.  We 
think  this  instruction  also  announces  the  correct  rule  of  law. 
The  question  as  to  whose  agents  they  really  were  is  open  to  in- 
quiry, and  may  be  shown  by  parol  evidence,  notwithstanding  the 
statement  in  the  policy:  Newark  Fire  Ins.  Co.  v.  Sammons,  110 
111.  166;  Lycoming  etc.  Ins.  Co.  v.  Ward,  90  111.  545;  Union  Ins. 
Co.  V.  Chipp,  93  111.  96. 

The  ninth  instruction  is  open  to  just  criticism.  It  assumes  to 
sum  up  the  facts  bearing  upon  the  question  of  agency,  informing 
the  jury  that  if  they  find  the  facts  to  be  true  from  the  evidence 
as  stated,  then,  "as  conclusions  of  law,  both  lott  &  Son  and  Can- 
dee  are  to  be  deemed  agents  of  defendant."  This  method  of  in- 
structing a  jury  is  always  objectionable.  Here  the  question  of 
agency  is  a  mixed  one  of  law  and  fact,  and  the  jury  should  have 
been  directed  to  determine,  from  all  the  evidence  in  the  case,  for 
whom  these  persons  were  acting,  as  was  done  by  the  sixth  in- 
struction. However,  the  most  that  can  be  said  against  it  is,  that 
it  was  calculated  to  mislead  the  jury;  and  we  regard  the  evidence 
80  clear,  when  considered  as  a  whole,  that  the  agents  were,  le- 
gally speaking,  those  of  the  defendant  company  and  not  of  the 
insured,  that  no  injury  resulted  to  the  defendant  by  giving  it, 
though  not  strictly  accurate.  Error  without  prejudice  will  never 
work  a  reversal  of  a  judgment. 

^'^^  The  refusal  of  the  second,  third,  and  fourth  instructions 
asked  by  the  defendant  is  also  assigned  for  error.  The  second  is 
subject  to  the  fatal  objection  that  it  assumes  that  Candee  and 
lott  &  Son  were  the  agents  of  plaintiff,  and  then  proceeds  to 
say  that  if  these  agents  knew  the  facts  as  to  the  death  of  James 
Bell,  and  failed  to  communicate  them  to  the  defendant,  the  pol- 
icy would  be  null  and  void.  As  we  have  already  said,  whether  or 
not  they  were  such  agents  was  only  to  be  determined  by  the  jury 
from  all  the  evidence  in  the  case,  upon  proper  instructions  as  to 
the  law  by  the  court.  The  third  assumes  to  state,  as  a  matter  of 
law,  that  a  broker  obtaining  insurance  is  the  agent  of  the  insured, 
and  not  of  the  insurer.  For  the  same  reasons  it  was  also  properly 
refused.  The  fourth  is  to  the  effect  that  if  James  Bell  was  dead 
when  the  insurance  was  obtained,  and  that  fact  was  not  commu- 
nicated to  the  insurance  company,  the  policy  would  be  void,  omit- 
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ting  entirely  the  question  of  notice  to  the  company  through  its 
agents.  Notice  to  the  agent  of  facts  material  to  the  risk  is  in  law 
notice  to  the  insurer:  Phenix  Ins.  Co.  v.  Hart,  149  111.  513.  With- 
out this  qualification  the  instruction  was  clearly  erroneous,  and 
was  properly  refused. 

The  contention  that  the  trial  court  erred  in  its  rulings  upon 
the  admission  and  exclusion  of  evidence  is,  we  think,  without 
merit.  No  good  purpose  would  be  served  by  a  discussion  of  that 
branch  of  the  case.  We  have  carefully  examined  the  record,  and 
agree  with  the  appellate  court  in  its  conclusion  that  no  substan- 
tial error  was  committed  in  that  respect.  The  only  question  in 
the  case,  as  we  view  it,  is,  whether  the  policy  was  void  because 
issued  in  the  name  of  James  Bell,  then  deceased.  Being  so  is- 
sued through  the  negligence  and  mistake  of  the  defendant's 
agents,  its  contract  of  insurance  was  not  thereby  invalidated. 

The  judgment  of  the  appellate  court  must  be  affirmed. 


APPELLATE  PRACTICE— ERRONEOUS  INSTRUCTIONS.— A 
Terdict  which  Is  right  upon  the  evidence  will  not  be  reversed  on  ap- 
peal because  of  erroneous  Instructions:  Louisville  etc.  Ry.  Co.  v. 
Nicholai,  4  Ind.  App.  119;  51  Am.  St.  Rep.  206;  Kennett  v.  Peters,  54 
Kan.  119;  45  Am.  St.  Rep.  274. 

TRIAL— RIGHT  OP  JURY  TO  WEIGH  EVIDENCE.— It  Is  the 
right  of  the  jury  and  not  of  the  court  to  determine  the  effect  of  evi- 
dence, unless  in  particular  cases  where  its  effect  is  declared  by  law: 
Patterson  v.  Hayden,  17  Or.  238;  11  Am,  St.  Rep.  822,  and  note; 
also  Wadsworth  v.  Union  Pac.  Ry.  Co.,  18  Colo.  600;  36  Am.  St.  Rep. 
309. 

INSURANCE— LIFE— PRELIMINARY  PROOFS— WAIVER.— It 
is  the  duty  of  an  insurance  company,  on  receipt  of  proofs  of  loss,  to 
return  them  promptly,  if  they  ave  objectionable,  pointing  out  the  par- 
ticular defects  and  additional  information  required:  Davis  Shoe  Co.  v. 
Kittaning  Ins.  Co.,  1,38  Pa.  St.  73;  21  Am.  St.  Rep.  904;  Birmingham 
Fire  Ins.  Co.  v.  Pulver,  126  111.  329;  9  Am.  St.  Rep.  598,  and  note. 
Waiver  of  preliminary  proofs  may  be  presumed  in  an  action  for  in- 
surance, if  the  insurers  always  refused  to  pay  on  some  other  ground, 
and  had  never  objected  on  account  of  any  defect  or  deficiency  in  the 
preliminary  proofs:  Martin  v.  Fishing  Ins.  Co.,  20  Pick.  389;  32  Am. 
Dec.  220.  Also,  Ocean  Ins.  Co.  v.  Francis,  2  Wend.  64;  19  Am.  Dec. 
549. 

INSURANCE— LIFE— NOTICE  TO  AGENT— WHEN  IMPUTED 
TO  INSURER.— Notice  to  general  agent  of  the  insurer  is  notice  to 
the  insurer:  Schaeffer  v.  Farmers'  etc.  Ins.  Co.,  SO  Md.  563;  45  Am. 
St.  Rep.. 361;  Rochester  Loan  etc.  Co.  v.  Liberty  Ins.  Co.,  44  Neb.  537; 
48  Am.  St.  Rep.  745,  and  note.  If  an  insured,  who  cannot  write, 
makes  true  answers  to  an  insurance  agent,  who  writes  the  applica- 
tion and  has  full  knowledge  of  the  facts,  but  who,  through  miscon- 
ception of  the  force  and  purport  of  questions,  writes  Incorrect  an- 
swers without  the  actual  knowledge  of  the  insured,  the  Insurer  is 
bound  thereby:  Continental  Ins.  Co.  v.  Chew,  11  Ind.  App.  330;  54 
Am.  St.  Rep.  506,  and  note.  See,  also,  German  Ida.  Co.  t.  Hayden, 
21  Colo.  127;  52  Am.  St.  Rep.  206. 
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INSURANCE— LIFE— BROKER— WHEN  AGENT  OF  THE  IN- 
SUKEIi,  AND  WHEN  OF  THE  ASSURED.- An  agent  for  the^ 
purpose  of  soliciting  insurance,  sending  application  to  the  in- 
surer, obtaining  policies,  and  delivering  tliem  to  the  assured, 
and  collecting  premiums,  is,  in  filling  out  and  forwarding  ap- 
plications, the  agent  of  the  insurer,  and  if  any  error  is  com- 
mitted or  misstatement  made  by  him,  the  assured  should  not 
suffer  thereby:  State  Ins.  Co.  v.  Taylor,  14  Colo.  499;  20  Am.  St.  Rep. 
281.  A  condition  in  a  policy  of  insurance  that  "if  any  broker,  or 
other  person  than  the  assured,  shall  have  procured  this  insurance  to 
be  talien  by  the  company,  such  broker  or  other  person  shall  be  con- 
sidered the  agent  of  the  assured,  aud  not  of  the  company,"  has  ref- 
erence to  parties  operating  on  their  own  account  or  on  behalf  of  the 
assured,  and  not  to  agents  representing  the  company  in  procuring 
insurance:  Kister  v.  Lebanon  Mut.  Ins.  Co.,  128  Pa.  St.  553;  15  Am. 
St.  Rep.  696.  See,  also.  Continental  Ins.  Co.  v.  Pearce,  39  Kan.  396; 
7  Am.  St.  Rep.  557;  Dietz  v.  Providence  etc.  Ins.  Co.,  31  W.  Va.  851; 
13  Am.  St.  Rep.  009. 


MaYNARD    V,   ElCHARDS. 

[166  Jllinois,  466.] 

PARTNERSHIP  DISSOLUTION  BY  DEATH,  EFFECT  OP 
UPON  EXISTING  CONTRACTS.— If  a  partnership  enters  into  a 
contract  requiring  a  number  of  years  for  its  performance,  and  Is  af- 
terward dissolved  by  the  death  of  one  of  its  members,  it  is  the  duty 
of  the  surviving  member  to  complete  the  contract  and  to  account  to 
the  representative  of  the  deceased  partner  for  the  profits  thereof  or 
for  damages  recoverable  for  its  breach  by  the  other  contractor. 

PARTNERSHIP— SURVIVING  PARTNER,  DUTY  OF  TO 
ACCOUNT  FOR  MONEYS  COLLECTED  FOR  BREACH  OF  A 
CONTRACT.— If  partners  enter  into  a  contract  with  a  third  per- 
son, requiring  several  years  for  its  performance,  and  the  latter  com- 
mits a  breacli  of  such  contract  and  refuses  to  proceed  therewith^ 
after  which  one  of  the  partners  dies,  and  the  surviving  partner 
maintains  an  action  in  which  he  recovers  damages  for  the  breach 
of  such  contract  or  compensation  for  the  loss  of  the  profits  which- 
would  have  accrued  had  he  been  permitted  to  perform  it  to  the  end 
of  the  time  designated  therein,  the  right  of  the  representative  of  the 
deceased  partner  to  participate  in  the  sum  so  recovered  is  not  lim- 
ited to  the  profits  which  would  have  accrued  up  to  such  death,  but 
extends  to  the  profits  for  the  whole  term  for  which  any  recovery  has 
been  had. 

PARTNERSHIP— COMPENSATION  FOR  PARTNER'S  SER- 
VICES.—One  partner  cannot  charge  the  firm  or  his  copartners  for 
services  in  attending  to  the  partnership  business  in  the  absence  of 
a  special  agreement  entitling  him  to  do  so. 

PARTNERSHIP  — SURVIVING  PARTNER'S  RIGHT  TO 
COMPENSATION.— A  surviving  partner  has  not,  as  between  him- 
self and  the  representative  of  the  deceased  partner,  any  right  to 
charge  for  his  services  in  winding  up  the  affairs  of  the  partnership. 
The  winding  up  of  these  affairs,  within  the  meaning  of  this  rule,  is 
restricted  to  selling  the  firm  property,  receiving  moneys  due  the 
firm,  paying  its  debts,  returning  the  capital  contributed  by  each 
partner,  and  dividing  the  profits.  For  services  in  excess  of  these, 
the  survivor  may  be  entitled  to  compensation. 

PARTNERSHIP— SURVIVING  PARTNER'S  COMPENSA- 
TION.—An  agreement  to  pay  a  surviving  partner  for  his  servicer 
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may  b^  Implied  where  they  are  extraordinary  and  nnnsual  and  such 
as  coultl  not  reasonably  have  been  contemplated. 

PARTNERSHIP.  —  THE  SURVIVING  PARTNER  MAY 
PROPERLY  BE  AWARDED  COMPENSATION  FOR  HIS  SER- 
VICES in  commencing  and  maintaining  an  action  after  the  dissolu- 
tion of  the  firm  by  the  death  of  his  copartner,  where  the  prosecution 
of  such  action  occupied  the  greater  portion  of  several  years  and  re- 
sulted in  a  judgment  for  a  large  sum  of  money,  constituting  a  part- 
nership asset. 

PARTNERSHIP.  —  A  SURVIVING  PARTNER  IS  NOT 
CHARGEABLE  WITH  INTEREST,  unless  his  delay  in  paying 
moneys  in  his  hands  to  the  representatives  of  the  deceased  partner 
is  unreasonable  and  vexatious. 

EQUITY  PRACTICE— JURY  TRIAL.— In  a  suit  by  a  surviv- 
ing partner  to  settle  the  affairs  of  the  partneisiiip  in  which  it  is 
claimed  that  an  attorney  has  performed  services  for  which  he  ought 
to  be  compensated  out  of  the  firm  assets,  in  which  suit  he  is  made 
a  party  defendant,  the  court  may,  without  the  aid  of  a  jury,  fix  the 
compensation  due  such  attorney  and  direct  its  payment  out  of  the 
funds  of  tlie  firm  in  the  hands  of  the  survivor. 

JURY  TRIAL— EQUITY  CASES.— The  provisions  Of  the  State 
constitution  respecting  the  right  to  trial  by  jury  do  not  extend  to 
eases  in  equity  unless  they  are  specially  named. 

Suit  in  equity  by  Edward  S.  Richards  against  the  executrix  of 
John  AV.  Maynard,  deceased,  to  determine  the  interests  of  com- 
plainant and  the  estate  of  Maynard  in  certain  moneys.  William 
A.  Gardner  was  also  made  a  party  defendant  in  order  that  his 
claims  for  compensation  might  be  determined  by  the  court. 
Richards  entered  into  a  contract  with  the  Lake  Shore  and  Michi- 
gan Southern  Railway  Company  respecting  the  transfer  of  grain, 
and  the  construction  and  maintenance,  upon  lands  of  the  rail- 
way company,  of  appliances  to  be  used  in  such  transfer.  This 
contract  was  to  continue  for  ten  years  after  its  date,  January  2, 
1894.  On  the  same  day,  Richards  and  the  decedent  formed  a 
partnership  to  which  the  contract  was  assigned,  and  the  decedent 
furnished  the  moneys  necessary  to  be  used  in  the  enterprise.  On 
June  16',  1886,  the  railway  company  refused  to  further  comply 
with  its  contract  and  abandoned  it.  The  partners  subsequent- 
ly filed  a  bill  in  equity  against  the  company  for  an  accounting 
for  what  was  due,  up  to  the  date  of  the  abandonment  of  the  con- 
tract by  the  railway  company,  and  obtained  a  judgment.  In 
July,  188(5,  the  firm  brought  another  suit  in  equity  to  recover 
damages  for  the  total  breach  of  the  contract,  which  suit  failed, 
"because  it  was  held  that  a  court  of  equity  was  not  the  proper 
forum.  On  October  22,  1887,  Maynard  died,  and  his  widow  was 
appointed  his  executrix.  In  May,  1888,  Eichards,  as  surviving 
partner,  brought  suit  at  law  against  the  railway  company  to  re- 
cover the  damages  which  had  accrued  for  the  total  breach  of  the 
contract,  and  for  future  profit*  lost  by  the  firm.     On  April  5, 
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1890,  a  judgment  was  rendered  in  this  suit  against  the  railway 
company  for  seventy-five  thousand  dollars  and  costs.  An  ap- 
peal was  prosecuted  to  the  appellate  court,  resulting  in  an  af- 
firmance there,  and  a  further  appeal  to  the  supreme  court  of  the 
state  where  the  judgment  of  the  appellate  court  was  affirmed  in 
June,  1894.  On  October  30,  1894,  the  judgment,  with  interest 
and  costs,  was  paid  to  the  attorney  of  Richards,  aggregating  nine- 
ty-five thousand  five  hundred  and  ninety-four  dollars  and  sev- 
enteen cents.  The  defendant  Gardner  was  the  attorney  in  the 
prosecution  of  this  suit,  and  claimed  that  he  was  entitled  to  fif- 
teen thousand  dollars  for  his  services  therein.  Certain  proceed- 
ings took  place  in  the  prohate  court,  in  the  matter  of  the  estate 
of  Maynard,  in  which  that  court  made  an  order  finding  that 
Richards,  as  surviving  partner,  was  indebted  to  Gardner  in  a 
sum  specified  for  his  services,  and  was  also  entitled,  as  surviving 
partner,  to  be  compensated  for  services  rendered  by  him,  and 
finding  that  there  was  in  the  hands  of  Richards,  after  discharg- 
ing liabilities  of  the  firm,  sixty-seven  thousand  five  hundred  and 
seventy-five  dollars  and  fifty-six  cents,  of  which  the  executrix 
was  entitled  to  one-half,  less  a  credit  of  eleven  thousand  three 
hundred  dollars  before  then  paid  to  the  executrix.  Richards 
was  also  ordered  to  pay  the  executrix  the  further  sum  of  twelve 
hundred  and  seventy-eight  dollars  and  fifty  cents,  due  her  on 
account  of  advancements  and  disbursements.  Richards  appeal- 
ed to  the  circuit  court  from  the  order  of  the  probate  court.  The 
executrix  also  appealed  from  so  much  of  the  order  as  allowed 
Richards  a  credit  for  compensation  allowed  Gardner,  and  Gard- 
ner also  appealed  on  the  ground  that  the  award  to  him  was  too 
small.  The  executrix  further  appealed  from  the  order  of  the 
probate  court  allowing  Richards  compensation  for  his  services. 
While  these  several  appeals  were  pending  the  present  suit  was 
brought,  and  Richards  moved  that  the  several  appeals  be  consol- 
idated with  the  present  suit.  The  circuit  court  found  Richards 
not  entitled  to  any  compensation  for  his  services,  that  the  attor- 
ney, Gardner,  was  entitled  to  seven  thousand  five  hundred  dol- 
lars, that  Richards  had  in  his  hands,  as  surviving  partner,  sev- 
enty-nine thousand  two  hundred  and  sixty-six  dollars  and  fifty- 
nine  cents,  after  paying  the  sum  awarded  to  Gardner,  one- 
half  of  which  balance  the  executrix  was  decreed  entitled  to,  after 
first  deducting  therefrom  certain  payments  made  to  her.  The 
court  also  directed  that  the  surviving  partner  pay  interest  on  the 
amount  found  to  be  due  on  the  order  of  the  probate  court. 
From  this  decree  of  the  trial  court  an  appeal  was  taken  to  the  ap- 
pellate court,  which  held  that  Richards  was  entitled  to  compen- 
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Bation  for  his  services,  and  reduced  the  judgment  in  favor  of  the 
executrix  to  sixteen  thousand  seven  hundred  and  thirteen  dol- 
lars and  seventy-seven  cents,  and  directed  that  the  costs  be  equal- 
ly divided  between  the  parties,  and,  from  this  judgment  of  the 
appellate  court,  the  executrix  appealed  to  the  supreme  court. 

Gardner  &  McFadden,  for  A.  E.  Maynard  and  William  A. 
Gardner. 

Frank  A.  Johnson  and  William  Brown,  for  E.  S.  Richards. 

*^^  MAGRUDER,  C.  J.  1.  It  is  contended  by  Richards  that 
BO  much  of  the  judgment  for  $95,594.17  as  represented  the  loss 
of  the  profits  from  October  22,  1887,  the  time  of  the  death  of 
Maynard,  up  to  January  2,  1894,  when  the  ten  years,  for  which 
the  contract  with  the  railway  company  was  to  run,  expired,  did 
not  belong  to  the  firm  of  Richards,  Maynard  &  Co.,  but  belonged 
to  Richards  himself  individually;  and  that,  therefore,  he  was  not 
bound  to  account  for  the  same  with  Maynard's  estate.  It  is 
claimed  that,  when  Maynard  died  on  October  22,  1887,  the  part- 
nership between  Richards  and  Maynard  was  thereby  dissolved; 
and  that  the  only  portion  of  the  judgment  recovered  against  the 
railroad  company  belonging  to  the  estate  of  Maynard  is  one-half 
of  the  proportionate  part  thereof  which  represents  profits  that 
would  have  accrued  between  June  16,  1886,  when  there  was  a 
total  breach  of  the  contract  by  the  railroad  company,  and  October 
22,  1887,  the  date  of  the  death  of  Maynard.  As  there  were  2751 
days  between  June  16, 1886,  and  January  2, 1894,  the  date  of  the 
termination  of  the  contract  with  the  railway  company,  and  as 
there  were  491  days  between  June  16,  1886,  and  October  22, 
1887,  it  is  contended  that  the  amount  to  which  Maynard's  estate 
is  entitled  is  one-half  of  the  proportion  which  491  days  bears  to 
2751.  This  proportion  is  17.85  per  cent.  In  other  words,  the 
first  question  in  the  case  is,  whether  the  whole  amount  of  the 
judgment  recovered  in  the  action  at  law  against  the  railroad  com- 
pany is  a  partnership  or  firm  asset,  or  whether  so  much  thereof  as 
represents  the  loss  of  profits  between  the  death  of  Maynard  and 
January  2,  1894,  is  the  individual  property  of  Richards. 

It  is  true  that  the  death  of  Maynard  terminated  the  partner- 
ship between  him  and  Richards;  but  a  community  of  interests 
still  continued  to  exist  between  Richards,  as  surviving  partner, 
and  the  representatives  of  j\Iaynard,  '*''®  the  deceased  partner, 
notwithstanding  the  dissolution.  The  partnership  continued  to 
have  a  limited  existence  for  the  purpose  of  settling  and  winding 
up  the  afl'airs  of  the  partnership:  Nelson  v.  Hayner,  66  111.  487. 
The  railway  company  abandoned  the  contract  and  was  guilty  of 
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a  total  breach  thereof  on  June  16,  1886,  during  the  life  of  May- 
nard. At  that  time,  a  right  of  action  accrued  to  the  firm  to  re- 
cover the  damages  or  future  profits,  which  were  afterward  recov- 
ered in  the  action  at  law  begun  on  May  17,  1888.  It  was  during 
the  existence  of  the  firm  that  the  right  of  action  accrued.  It 
was  during  the  existence  of  the  firm,  to  wit,  in  August,  1886,  that 
the  chancery  proceeding,  which  turned  out  to  be  ineffective,  was 
instituted  to  recover  the  damages  or  future  profits  resulting  from 
the  total  breach.  Richards  and  Maynard,  as  partners,  treated  the 
repudiation  of  the  contract  by  the  railroad  company  as  putting 
an  end  to  it  for  all  purposes  of  performance,  and  sued  for  the 
profits  they  would  have  realized  if  they  had  not  been  prevented 
from  performing.  The  contract  was  thereby  continued  in  force 
for  that  purpose:  Lake  Shore  etc.  Ry.  Co.  v.  Richards,  152  111. 
59.  Such  accrued  right  of  action  in  favor  of  both  partners  could 
not  be  divested  from  the  firm  and  vested  in  appellant  individu- 
ally, either  in  whole  or  in  part.  The  construction  and  use  of  the 
transfer  house  by  Maynard,  and  the  assignment  of  the  contract 
with  the  railroad  company  to  the  firm  by  Richards,  were  con- 
tributed to  the  firm  for  the  express  purpose  of  performing  the 
contract,  which  was  not  to  be  completed  for  a  period  of  ten  years. 
If  the  railroad  company  had  not  refused  to  perform,  the  estate 
of  Maynard  would  have  been  under  obligations  to  allow  Richards, 
as  surviving  partner,  to  continue  "the  use  of  the  transfer  house 
and  the  machinery,  in  order  to  carry  out  the  contract.  So,  also, 
the  contract  between  the  railroad  company  and  Richards  was  as- 
signed by  him  to  the  firm,  and  this  assignment  was  ratified  by  the 
railroad  company.  The  '^'^^  contract  was  thereafter  a  partner- 
ship asset,  and  the  obligation  to  perform  it  was  upon  both  the 
partners  equally,  and  upon  the  legal  representatives  of  each  of 
them  in  case  of  death.  If  two  parties  enter  into  a  partnership 
for  the  purpose  of  performing  a  contract  whose  performance  re- 
quires ten  years,  and  each  contributes  certain  property  to  the 
firm  for  the  purpose  of  performing  it,  and  such  property  is  abso- 
lutely necessary  to  such  performance,  the  right  to  its  use  should 
not  be  taken  away  from  the  surviving  partner  because  the  other 
partner  happens  to  die.  Maynard  would  certainly  have  had  a 
right  to  his  share  of  these  damages  if  they  had  been  collected 
in  his  lifetime,  and  his  estate  has  not  lost  them  by  his  death.  It 
is  the  duty  of  the  surviving  partner  to  settle  all  the  obligations  of 
the  firm  and  to  collect  all  the  debts  due  to  the  firm.  This  must 
be  done  in  the  name  of  the  surviving  partner  at  the  expense  of 
the  firm:  Clay  v.  Freeman,  118  U.  S.  97.   Where  the  object  of  the 
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partnership  is  to  carry  out  a  contract  which  was  unfinished  when 
one  of  the  partners  dies,  the  court  will  not  necessarily  order  the 
property  sold,  nor  the  share  of  the  deceased  partner  in  it  ascer- 
tained by  valuation,  but  will  leave  the  surviving  partner  to  com- 
plete the  contract,  and  will  postpone  the  account  until  it  is  com- 
pleted: McClean  v.  Kennard,  9  L.  K.  Ch.  P.  336;  Eust  v.  Chis- 
olm,  57  Md.  376;  Ayres  v.  Chicago  etc.  Ry.  Co.,  52  Iowa,  478; 
King  V.  Leighton,  100  N.  Y.  386;  Davis  v.  Sowell,  77  Ala.  262. 
ChoEes  in  action,  debts,  and  other  rights  of  action  of  a  firm  be- 
long to  the  surviving  partners,  and  they  possess  the  sole  and  ex- 
clusive right  to  reduce  them  to  possession,  but,  when  they  are  re- 
covered, the  survivors  are  regarded  as  the  trustees  thereof  for  the 
benefit  of  the  partnership,  and  the  representatives  of  the  deceased 
partner  possess  in  equity  the  same  right  of  sharing  and  partici- 
pating in  them  which  the  deceased  partner  would  have  possessed 
if  he  had  been  living:  Story  on  Partnership,  sec.  346.  In  addi- 
tion to  what  has  already  been  said,  the  action,  which  '^^^  was 
brought  for  the  recovery  of  these  future  profits  or  damages  from 
the  railroad  company,  was  brought  by  Richards,  as  surviving 
partner  of  the  firm  of  Richards,  Maynard  &  Co.  In  the  declara- 
tion in  that  suit,  which  is  filed  as  an  exhibit  to  the  bill  in  this 
case,  the  amount  due  from  the  railroad  company  is  spoken  of  as 
due  to  the  firm,  and  the  recovery  sought  is  of  the  damages  suf- 
fered by  the  firm,  and  of  the  profits  lost  by  the  firm.  Counsel 
refer  to  certain  authorities,  which  hold  that  a  surviving  partner 
may,  in  an  action  brought  by  him,  include  in  his  declaration  a 
count  for  a  debt  due  to  himself  in  his  own  right.  But  here  the 
declaration  contains  no  count  in  which  Richards  claims  the  loss 
of  profits  for  the  period  between  the  death  of  Maynard  and  the 
expiration  of  the  ten  years,  as  belonging  to  him  in  his  own  right; 
nor  does  the  declaration  contain  a  count  for  damages  due  to  him, 
as  surviving  partner,  for  the  period  between  the  total  breach  of 
the  contract  and  the  death  of  Maynard.  For  the  reasons  thus 
stated,  we  are  of  the  opinion  that  the  amount  of  the  judgment  re- 
covered in  the  action  against  the  railroad  company  for  damages  or 
future  profits  was  a  partnership  asset,  and,  therefore,  should  be 
divided  between  Richards  and  the  estate  of  his  deceased  partner, 
Maynard. 

2.  The  next  question  which  arises  is  as  to  the  right  of  Rich- 
ards, as  surviving  partner,  to  have  compensation  for  his  service* 
in  obtaining  for  the  partnership  estate  the  fund  of  $95,694.17  by 
the  prosecution  of  the  action  at  law  against  the  Lake  Shore  and 
Michigan  Southern  Railway  Company.    It  is  well  settled  that  one 
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partner  cannot  charge  the  firm,  or  liis  copartners,  for  his  services 
in  attending  to  the  partnership  business,  unless  there  is  a  special 
agreement  among  the  partners  entitling  him  to  do  so.  In  the 
absence  of  such  an  agreement,  the  law  will  not  imply  one  "from 
the  greater  industry  or  greater  ability  of  any  one  partner": 
Brownell  v.  Steere,  128  111.  209;  Parsons  on  Partnership,  sec. 
155.  The  reason  of  the  rule  '*®*  is,  that  each  partner  is  under 
obligations  to  devote  his  skill  and  efforts  to  the  promotion  of  the 
^common  benefit  of  the  firm:  Lewis  v.  Mifiett,  11  111.  392.  The 
same  rule  applies  aa  to  services  of  a  surviving  partner  as  between 
himself  and  the  representatives  of  the  deceased  partner.  The 
text-books  and  the  authorities  all  hold  that,  after  the  dissolution 
of  the  firm  by  the  death  of  one  of  the  partners,  the  surviving 
partner  is  entitled  to  no  extra  compensation  for  services  rendered 
by  him  in  winding  up  the  affairs  of  the  partnership,  in  the  ab- 
sence of  any  agreement  allowing  such  compensation  in  the  arti- 
cles of  copartnership:  17  Am.  &  Eng.  Ency.  of  Law,  1183;  2 
Bates  on  Partnership,  sees.  771,  773;  Collyer  on  Partnership,  sec. 
199;  Parsons  on  Partnership,  sees.  346,  155,  note  c. 

But  the  rule  that  a  surviving  partner  is  entitled  to  no  extra  com- 
pensation applies  to  his  services  in  vsdnding  up  the  partnership. 
The  winding  up  or  settling  of  the  partnership  affairs  after  the 
death  of  one  of  the  partners  may  be  said  to  consist,  as  a  general 
thing,  in  selling  the  property,  receiving  moneys  due  the  firm, 
paying  the  firm-  debts  and  the  advances  of  the  partners,  returning 
the  capital  contributed  by  each  partner,  and  dividing  the  profits. 
Where,  however,  the  surviving  partner  renders  services  in  excess 
of  the  mere  winding  up  of  the  partnership  affairs,  he  will,  under 
certain  circumstances,  be  entitled  to  compensation  for  such  ex- 
cess: 17  Am.  &  Eng.  Ency.  of  Law,  1154,  1183;  2  Lindley  on 
Partnership,  1046;  Collyer  on  Partnership,  sec.  328;  Parsons  on 
Partnership,  sec.  346.  It  is  said,  in  Bates  on  the  Law  of  Part- 
nership, at  section  773:  '"The  rule  applies  merely  to  the  simple 
and  immediate  winding  up  by  collecting  the  assets,  paying  the 
debts,  and  accounting  for  the  surplus,  as  is  necessarily  involved 
in  the  creation  of  the  partnership  and  implied  in  the  contract; 
but  for  time,  skill,  and  labor  expended  beyond  this,  and  inuring 
to  the  general  benefit,  the  reason  of  the  rule  fails."  The  most 
usual  cases,  where  the  *^^  surviving  partner  is  allowed  compen- 
sation, are  cases  where  he  successfully  continues  the  business  of 
the  firm,  or  successfully  completes  an  enterprise  in  which  the 
firm  has  been  engaged,  so  that  a  substantial  benefit  is  received 
from  his  efforts.    The  amount  of  compensation  will  vary  accord- 
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ing  to  the  state  of  the  accounts,  the  nature  of  the  business,  the 
•difficulty  and  results  of  the  undertaking,  and  its  necessity  or  de- 
sirability: 2  Bates  on  Partnership,  sec.  773;  17  Am.  &  Eng.  Ency. 
of  Law,  1183.  If  he  performs  such  extra  services  with  the  con- 
sent of  the  representatives  of  the  deceased  partner,  such  consent 
as  sometimes  an  important  factor  in  determining  the  question 
whether  he  is  entitled  to  compensation.  His  claim  to  compen- 
sation will,  in  connection  with  the  circumstances  already  men- 
tioned, be  looked  upon  with  favor,  if  the  representatives  of  the 
deceased  partner  elect  to  share  in  the  profits  realized  from  his  ser- 
vices as  surviving  partner.  While  it  is  true,  that  compensation 
will  ordinarily  be  denied  to  a  surviving  partner  in  the  absence  of 
an  agreement  therefor,  yet  an  agreement  will  sometimes  be  im- 
plied where  the  services  are  extraordinary  and  unusual,  and  such 
as  could  not  reasonably  have  been  contemplated:  2  Bates  on  Part- 
nership, sec.  777;  Robinson  v.  Simons,  146  Mass.  167;  4  Am.  St. 
Eep.  299:  Schenkl  v.  Dana,  118  Mass.  236;  Newell  v.  Humphrey, 
37  Vt.  265;  Cameron  v.  Francisco,  26  Ohio  St.  190;  Hite  v.  Hite, 
1  B.  Mon.  177;  Van  Duzer  v.  McMillan,  37  Ga.  299;  Bradley  v. 
Chamberlin,  16  Vt.  615;  Griggs  v.  Clark,  23  Cal.  427;  O'Reilly 
▼.  Brady,  28  Ala.  530;  Sears  v.  Munson,  23  Iowa,  380;  Levi  v. 
Karrick,  13  Iowa,  344. 

Applying  the  principles  thus  announced  to  the  facts  of  the 
present  case,  we  are  of  the  opinion  that  Richards,  as  surviving 
partner,  is  entitled  to  extra  compensation  for  his  services  in  the 
prosecution  of  the  suit  at  law  heretofore  mentioned.  A  suit  in 
ohancery  had  already  been  begun  for  the  recovery  of  future  prof- 
its for  the  total  breach  of  the  contract  by  the  railroad  company  in 
the  lifetime  of  Maynard.  This  chancery  suit  had  ended  ad- 
versely "^^  to  the  firm  in  May,  1888.  If,  at  this  point,  Richards 
'had  ceased  the  prosecution  of  any  further  litigation  for  a  recovery 
■of  future  profits,  it  could  not  have  been  said  at  that  time,  with 
the  light  then  had  upon  the  chances  of  recovery,  that  he  was  rec- 
reant in  his  obligations  to  the  estate  of  his  deceased  partner. 
But  on  May  17,  1888,  seven  months  after  the  death  of  Maynard, 
3ie  commenced  an  action  at  law  against  the  railroad  company  for 
unliquidated  damages  or  future  profits  under  circumstances 
which,  to  say  the  least,  seemed  to  make  success  a  doubtful  matter. 
This  suit  he  prosecuted  for  six  years,  and  finally  succeeded  in  re- 
covering nearly  $100,000  for  himself  and  the  estate  of  his  de- 
■ceased  partner.  His  action  in  this  regard  was  a  continuation  in 
another  form  of  a  litigation  which  the  firm  had  been  engaged  in 
at  the  time  of  Maynard's  death,  and  was  the  completion  of  an 


May,  1897.]  Maynard  v.  Richards.  153 

effort  at  recovery  which  had  been  begun  by  the  firm  in  the  life- 
time of  Maynard.  He  spent  a  great  deal  of  his  time  in  securing 
evidence  and  attending  upon  numerous  hearings  and  trials,  in 
obtaining  the  attendance  of  witnesses,  in  procuring  documentary 
evidence,  in  employing  and  consulting  with  attorneys,  in  looking 
up  authorities,  in  doing  clerical  work,  in  reviewing  abstracts  of 
record,  in  making  suggestions  to  his  counsel.  All  this  labor  ne- 
cessitated the  practical  abandonment  of  all  other  business.  He 
engaged  in  the  prosecution  of  the  suit  with  the  consent  of  the 
executrix  of  Maynard  because  she  furnished  money  for  costs;  and 
the  accounts  in  evidence  show  that  the  sum  of  $1,278.50  was  paid 
to  her  on  account  of  disbursements  made  by  her  in  and  about  the 
suit.  As  soon  as  the  judgment  was  obtained  and  the  money  re- 
covered, the  executrix  of  Maynard's  estate  elected  to  share  in 
the  amount  of  the  recovery.  It  cannot  be  denied  that  the  services 
of  llichards  in  this  case  were  so  extraordinary  and  unusual  as  to 
give  rise  to  the  presumption  of  an  implied  contract.  The  long 
and  successful  prosecution  of  the  suit  may  be  '*^'*  regarded  as 
service  in  excess  of  the  mere  winding  up  of  the  partnership  af- 
rairs. 

The  case  of  Zell's  Appeal,  126  Pa.  St.  329,  is  somewhat  similar 
in  its  facts  to  the  case  at  bar.  There,  a  surviving  partner, 
many  years  after  the  death  of  the  other  partner,  succeeded  in 
compromising  a  land  claim  and  realized  therefrom  some  $50,000; 
the  claim  was  not  merely  doubtful,  but  had  no  real  foundation  in 
law  or  equity;  and  the  court  there  said:  "More  than  thirteen  years 
after  his  death,  Zell  seems  to  have  discovered  this  claim,  .... 
and  he  prosecuted  it  for  four  years,  with  the  energy  and  under 
the  circumstances  already  related,  to  ultimate  success.  And  now 
that  the  others  come  in  and  claim  a  share  in  the  success,  .... 
we  think  in  equity  they  should  make  him  a  fair  compensation  for 
his  services." 

"What  the  amount  of  the  compensation  of  Eichards  should  be  is 
a  question  of  fact.  There  is  evidence  in  the  record  sustaining  the 
finding  of  tbe  appellate  court  upon  this  subject.  We  are  not  dis- 
posed to  disturb  their  judgment,  so  far  as  concerns  the  amount 
of  the  compensation. 

3.  The  circuit  court  charged  Richards  with  interest  upon  cer- 
tain balances  in  his  hands  and  not  at  once  paid  over.  The  ap- 
pellate court  disallowed  these  charges  for  interest.  We  think 
that  there  was  no  error  in  this  action  of  the  appellate  court.  The 
record  shows  that  Richards  did  at  one  time  pay  over  to  the  execu- 
trix upon  order  of  the  probate  court  $11,300,  and  at  another  time 
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$1,278.50.  The  questions  involved  as  to  the  equitable  distiibu- 
tion  of  the  fund  recovered  were  fairly  debatable,  and  were  litigat- 
ed in  good  faith,  so  far  as  we  are  able  to  discover.  We  have  held 
that  delay  of  payment,  in  order  to  justify  a  recovery  of  interest 
in  such  cases  as  the  present  one,  must  be  both  unreasonable  and 
vexatious:  Devine  v.  Edwards,  101  111.  138.  We  cannot  see  that 
there  was  any  unreasonable  and  vexatious  delay  here  on  the  part 
of  Richards. 

486  4_  Tj^e  circuit  court  allowed  William  A.  Gardner  $7,500 
as  compensation  for  his  services  as  attorney  of  Richards,  as  sur- 
viving partner  of  the  firm.  Two  questions  of  fact  were  involved 
in  this  branch  of  the  controversy:  1.  Whether  Gardner  was  actu- 
ally employed  by  Richards,  as  surviving  partner,  or  whether  he 
was  merely  employed  by  Mrs.  Maynard  to  look  after  her  individ- 
ual interests;  and  2.  If  he  was  employed  by  Richards,  as  surviving 
partner,  what  amount  of  compensation  should  be  allowed  to  him 
for  his  services.  The  lower  courts  found  that  Gardner  was  em- 
ployed by  Richards,  as  surviving  partner,  to  perform  legal  ser- 
vices for  the  benefit  of  the  firm,  and  we  think  that  the  evidence 
sustains  that  finding.  The  testimony  as  to  the  value  of  his  ser- 
vices fixes  such  value  at  amounts  ranging  all  the  way  from  $3,500 
to  $15,000.  We  are  not  disposed  to  interfere  with  the  conclusion 
of  the  chancellor  below,  which  has  been  affirmed  by  the  appellate 
court,  that  his  services  were  worth  $7,500. 

5.  It  is  claimed  that  the  circuit  court,  sitting  as  a  court  of 
equity,  did  not  have  jurisdiction  to  pass  upon  Gardner's  claim 
for  fees,  and  that  the  determination  of  such  claim  should  have 
been  submitted  to  a  jury.  We  are  unable  to  agree  with  this  con- 
tention. When  Richards  filed  his  account  in  the  probate  court, 
he  set  out  therein  the  claim  of  Gardner  against  himself,  as  sur- 
viving partner,  for  fees.  In  that  court  it  was  agreed  between 
Gardner  and  Richards  that  the  matter  should  be  submitted  to  the 
probate  court,  and  the  probate  court  accordingly  heard  and  de- 
termined it,  making  an  allowance  to  Gardner.  The  probate  court 
passed  upon  Gardner's  fees  as  an  item  in  the  account  submitted 
by  Richards  to  that  court.  The  statute  provides  that,  upon  the 
application  of  the  executor  or  administrator  of  a  deceased  part- 
ner, the  county  court  may,  whenever  it  may  appear  necessary,  or- 
der such  surviving  partner  to  render  an  account  to  the  county 
court,  and,  in  case  of  neglect  or  refusal,  may,  after  citation,  ^** 
compel  the  rendition  of  such  account  by  attachment:  1  Starr  & 
Curtis'  Annotated  Statutes,  229.  Upon  appeal  to  the  circuit 
court  from  the  orders  of  the  probate  court  in  reference  to  the  ac- 
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count  Bubmitted  by  Richards,  the  matter  of  the  account  was 
placed  upon  the  chancery  docket.  By  consent  of  Richards,  and 
upon  his  motion,  these  appeals  were  consolidated  with  the  chan- 
cery cause  which  he  began  in  the  circuit  court  by  the  filing  of  a 
bill,  and  the  consolidated  causes  were  heard  together.  Gardner 
was  a  party  defendant  to  the  bill  in  chancery.  The  whole  of  the 
account  of  Richards,  including  the  item  as  to  Gardner's  fees,  was 
thus  brought  within  the  equitable  jurisdiction  of  the  circuit 
court.  A  jury  trial  was  not,  therefore,  a  matter  of  right.  It  is 
within  the  discretion  of  the  chancellor  to  require  the  issues  of 
fact  arising  in  equity  cases  to  be  tried  by  a  jury  at  any  time  be- 
fore decree;  and  his  action  in  the  matter  will  not  be  reviewed: 
Russell  V.  Paine,  45  111.  350;  Guild  v.  Hull,  127  111.  533;  South 
Park  Commrs.  v.  Phillips,  27  HI.  App.  380.  The  provision  of  the 
constitution  of  1870,  prescribing  the  right  to  trial  by  jury,  does 
not  extend  to  cases  in  equity,  but  is  confined  to  cases  at  law: 
Flaherty  v.  McCormick,  113  111.  638;  Heacock  v.  Hosmer,  109 
111.  245.  The  remedy,  given  by  statute  to  compel  a  surviving 
partner  to  account  in  the  county  court  with  the  administrator  of 
the  deceased  partner,  is  to  be  governed  by  the  same  equitable- 
rules  and  principles  as  a  proceeding  in  equity:  Mack  v.  Woodruff, 
87  111.  570.  The  constitutional  provision  as  to  jury  trials  was  not 
intended  to  introduce  the  jury  trial  into  special  summary  juris- 
dictions unknown  to  the  common  law,  and  which  did  not  provide 
for  that  mode  of  trial:  Ward  v.  Parwell,  97  111.  593.  The  citation 
to  an  administrator  to  account  is  not  a  suit  at  law,  but  the  exer- 
cise of  a  summary  power  conferred  by  statute,  and  is  like  a  bill  in 
chancery  for  discovery,  to  sift  the  conscience:  In  re  Steele,  65 
111.  322.  Where  there  was  an  appeal  from  the  order  of  the 
county  court  approving  the  settlement  of  an  estate,  we  said:  ^^''^ 
"The  probate  court  should  on  the  trial  proceed  as  though  a  bill 
in  chancery  had  been  filed,  hear  the  testimony  and  investigate 
the  accounts  without  the  intervention  of  a  jury":  Heward  v.  Sla- 
gle,  52  111.  336.  The  statutory  proceeding  in  reference  to  an  ac- 
counting by  a  guardian  in  the  probate  court  is  in  substance  a 
chancery  proceeding:  Cheney  v.  Roodhouse,  135  111.  257.  Inas- 
much, therefore,  as  the  statutory  proceeding  requiring  a  surviv- 
ing partner  to  account  is,  like  the  proceeding  requiring  admin- 
istrators and  guardians  to  account,  in  the  nature  of  a  chancery 
suit,  and  inasmuch  as,  in  this  case,  the  appeals  from  the  order  of 
the  probate  court  were  consolidated  with  the  chancery  suit,  and 
tried  as  such,  it  cannot  be  said  that  the  court  below  committed 


156  Maynard  v.  Richards.  [Illinois, 

any  error  in  not  submitting  the  question  of  the  amount  of  Gard- 
ner's compensation  to  a  jury. 

6,  We  are  of  the  opinion  that  the  judgment  of  the  appellate 
court  was  correct  in  dividing  the  costs  equally  between  Richards 
and  the  executrix. 

After  a  careful  examination  of  the  whole  record,  we  are  un- 
able to  find  any  error  in  the  judgment  of  the  appellate  court. 
That  judgment  is  accordingly  affirmed. 


PARTNERSHIP— COMPENSATION  FOR  PARTNER'S  SER- 
VICES.—A  pai'tner  is  not  entitled  to  compensation  for  services  in 
conducting  tlie  partnership  business,  beyond  his  share  of  the  profits, 
unless  there  is  a  stipulation  to  that  efCect:  Anderson  v.  Taylor,  2  Ired. 
Eq.  420;  38  Am.  Dec.  689;  Reybold  v.  Dodd,  1  Harr,  401;  26  Am.  Dec. 
401.  See,  also,  note  to  Marsh's  Appeal,  69  Pa.  St.  30;  8  Am.  Rep. 
212. 

PARTNERSHIP— DISSOLUTION  BY  DEATH— DUTY  OF  SUR- 
VIVING PARTNER.— On  the  death  of  one  partner,  title  to  the  part- 
nership assets  vests  in  the  survivor,  who  in  all  matters  connected 
with  the  partnership,  becomes  the  party  to  sue  and  to  be  sued:  Van 
Kleeck  v.  Hammel,  87  Mich.  599;  24  Am.  St.  Rep.  182,  and  note; 
Durant  v.  Pierson,  124  N.  Y.  444;  21  Am.  St.  Rep.  686.  He  may 
maintain  actions  at  law  for  the  purpose  of  collecting  debts  due  the 
firm  to  the  exclusion  of  the  administrator  of  the  deceased  partner: 
Shields  v.  Fuller,  4  Wis.  102;  65  Am.  Dec.  293,  and  extended  note. 
He  must  pay  over  to  the  administrator  of  the  deceased  partner  all 
profits  of  the  realty  and  personalty  of  the  firm  which  rightfully  be- 
long to  the  estate:  Smith  v.  Walker,  38  Cal.  385;  99  Am.  Dec.  415. 
See,  also,  extended  note  to  Gllmore  v.  Ham,  40  Am.  St.  Rep.  561-576. 

PARTNERSHIP— DISSOLUTION  BY  DEATH— SURVIVING 
PARTNER— COMPENSATION— INTEREST.— A  surviving  partner 
is  not  ordinarily  entitled  to  compensation  for  his  services  in  wind- 
ing up  the  affairs  of  the  partnership:  Notes  to  Redfield  v.  Gleason, 
15  Am.  St.  Rep.  893.  Gilmore  v.  Ham,  142  N.  Y.  1,  40  Am.  St.  Rep. 
555,  and  Shields  v.  Fuller,  4  Wis.  102,  65  Am.  Dec.  293.  But  com- 
pensation may  be  allowed  under  express  agreement:  Note  to  Gilmore 
V.  Ham,  40  Ara.  St.  Rep.  570;  and  has  been  allowed  where  the  surviv- 
ing partner  showed  that  he  performed  especial  services  In  excess  of 
his  duties:  Redfield  v.  Gleason,  6il  Vt.  220;  15  Am.  St.  Rep.  889.  See, 
also,  Robinson  v.  Simmons,  146  Mass.  167;  4  Am.  St.  Rep.  299;  note  to 
Marsh's  Appeal,  8  Am.  Rep.  206.  In  the  absence  of  special  agree- 
ment, interest  cannot  be  charged  on  a  partnership  account,  except 
upon  a  balance  due  at  the  time  of  the  dissolution  of  the  firm,  and 
until  a  settlement  of  accounts  be  made:  Holden  v.  Peace,  4  Ired.  Eq. 
223:  45  Am.  Dec.  515,  and  note. 

JURY  TRIAL-EQUITY  CASES.— The  provision  of  the  constitu- 
tion declaring  that  "a  trial  by  jury,  in  all  cases  in  which  it  has  here- 
tofore been  used,  shall  remain  inviolate  forever"  relates  to  trials 
of  issues  of  fact  in  civil  cases  or  criminal  prosecutions,  and  not  to 
the  trial  of  issues  In  equity:  Lynch  v.  Metropolitan  etc.  Ry.  Co.,  129 
N.  y.  274;  26  Am.  St.  Rep.  523,  and  note.  See,  also,  Kleinschmidt  v. 
Greiser,  14  Mort.  484;  43  Am.  St.  Rep.  652. 

EQUITY  PRACTICE->TURY  TRIAL.— The  right  to  have  certain 
questions  of  fact  passed  upon  by  tlie  Jury  In  a  civil  action  of  equi- 
table cognizance  Is  a  matter  in  the  sound  discretion  of  the  court: 
Saint  V.  Guerrerio,  17  Colo.  448;  31  Am.  St.  Rep.  320,  and  note;  Van 
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Fleet  V.  Olin,  4  Nev.  95;  97  Am.  Dec.  513.  In  a  suit  In  equity  where 
there  Is  a  finding  of  facts  by  a  jury  and  also  by  the  court,  the  latter 
is  as  conclusive  as  if  no  jurj'  hart  been  impaneled  in  the  case:  Harris 
V.  I;loyd,  11  Mont.  390;  28  Am.  St.  Rep.  475;  Brown  v.  Buck,  75  Mich. 
274;  13  Am.  St.  Rep*.  438. 
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[166  ILLINOIS,  609.] 

WILLS— UNBORN  CHILD,  INTENTION  TO  DISINHERIT. 
Though  it  appears  by  the  will  that  a  testator  had  an  unborn  child  in 
his  mind,  and  that  he  did  not  therein  make  any  provision  for  it,  yet 
such  will  does  not  manifest  an  intention  to  disinherit  the  child,  and 
It  is  entitled  to  the  same  share  In  Its  parent's  estate  as  If  he  died 
Intestate. 

WILLS.— PARTS  OF  A  WILL  WHICH  HAVE  BEEN 
ERASED  by  a  testator  are  no  more  a  part  of  such  will  than  If  they 
had  never  been  written  therein.  Hence,  If  the  part  erased  made 
provision  for  an  unborn  child,  it  cannot,  having  been  erased,  con- 
stitute evidence  that  he  intended  to  disinherit  such  child. 

WILLS— EVIDENCE  OF  INTENTION  TO  DISINHERIT.— 
Evidence  of  what  a  testator  said  at  a  time  when  he  erased  a  clause 
in  his  will  in  favor  of  an  unborn  child  cannot  be  received  for  the 
purpose  of  proving  that  he  Intended  to  disinherit  such  child. 

Suit  for  the  partition  of  certain  lands  which  had  been  owned 
by  Adolph  Lurie  in  his  lifetime.  The  complainant  was  the  wife 
of  Lurie  at  the  time  of  his  death.  He  left  surviving  him  three 
children  by  a  former  marriage,  and  there  was  born  to  him,  after 
his  death,  another  child,  Adolph,  and  the  question  was  whether 
the  will  of  the  decedent  disinherited  such  child.  Such  will  was 
in  the  words  and  figures  following: 

"First.  I  hereby  order  and  direct  that  my  executors  herein- 
after named  pay  all  my  just  debts  and  funeral  expenses  as  soon 
after  my  decease  as  conveniently  may  be. 

"Second.  I  hereby  give,  devise,  and  bequeath  to  niy  friend, 
Jacob  Kauder,  the  sum  of  two  hundred  dollars. 

"Third.  I  hereby  give,  devise,  and  bequeath  to  my  beloved 
wife  Jennie  two-fifths  (2-5)  of  all  my  property,  real,  personal,  or 
mixed,  of  every  name  and  nature  which  I  now  have,  may  die 
possessed  of,  or  may  die  entitled  to  at  the  time  of  my  death,  her 
heirs  and  assigns  forever. 

^•Tourth.  I  give,  devise,  and  bequeath  to  my  beloved  chil- 
dren, Albert,  Gottlieb,  and  Bertha,  to  each  one-fifth  (1-5)  of  all 
my  property,  real,  personal,  or  mixed,  of  every  name  and  nature, 
which  I  now  have,  may  die  possessed  of,  or  may  be  entitled  to  at 
the  time  of  my  death,  to  be  theirs  forever. 
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'Tifth.  I  give,  devise,  and  bequeath  to  my  child  as  yet  un- 
born, and  future  heir,  one  fifth  (1-6)  of  all  my  property,  real, 
personal,  or  mixed,  of  every  name  and  nature,  which  I  now  have, 
may  die  possessed  of,  or  may  be  entitled  to  at  the  time  of  my 
death. 

"Sixth.  I  do,  by  this,  order  and  direct  that  Joseph  Lurie  and 
Ignac  S.  Lurie  shall  have  the  custody  and  tuition  of  my  beloved 
children,  Albert,  Gottlieb,  and  Bertha,  during  their  minority, 
and  do  hereby  appoint  said  Joseph  Lurie  and  I.  S.  Lurie  as  their 
guardian. 

"Seventh.  I  hereby  order  and  direct  that  my  business  at  both 
the  stores,  namely,  at  the  corner  of  Van  Horn  street  and  Hoyne 
avenue,  and  also  at  No.  561-563  Blue  Island  avenue,  shall  be  kept 
and  conducted  in  the  future  as  it  has  been  in  the  past,  providing 
it  can  consistently  be  done  so. 

"Eiglith.  I  do  hereby  name,  constitute,  and  appoint  Joseph 
Lurie  and  Ignac  S.  Lurie  as  the  executors  of  this,  my  last  will 
and  testament,  and  it  is  my  wish,  and  I  do  hereby  request,  that 
they  may  not  be  compelled  to  give  any  bond  or  security  as  such 
executors  or  guardians, 

"Ninth.  I  do  hereby  order  and  direct  that  in  oace  tho  ohild 
iwhcTCwith  my  wife  io  pregnant  at  thio  timo  ehottld  bo  atill  borny 
•ei^in  case  any  of  my  children,  Albert,  Gottlieb,  or  Bertha,  should 
die  before  attaining  their  maturity,  then  his  or  their  shares  shall 
be  divided  equally,  share  and  share  alike,  among  the  remaining 
children. 

"Tenth.  It  is  my  wish,  and  I  hereby  order  and  direct  that  my 
executors  hereinbefore  mentioned  shall  have  the  power  and  au- 
thority to  sell  any  or  all  of  the  real  or  personal  estate,  at  public 
or  private  sale,  for  such  price  and  upon  such  terms  as  they  may 
deem  best,  and  to  convey  title  thereto  by  proper  deeds. 

"In  witness  whereof  I  have  hereto  subscribed  my  name  and  af- 
fixed my  seal,  the  nineteenth  day  of  February,  in  the  year  of  Lord 
one  thousand  eight  hundred  and  ninety-two  (1892). 

"ADOLPH  LURIE.     [Seal] 

**Thi8  instrument  was  on  the  date  thereof  signed,  published, 
and  declared  by  the  said  testator,  Adolph  Lurie,  to  be  his  last 
will  and  testament,  in  the  presence  of  us,  who,  at  his  request, 
have  subscribed  our  names  thereto  as  witnesses,  in  his  presence 
and  in  the  presence  of  each  other. 

CHRISTIAN  R.   WALDECK.     [Seal] 
FRANK  ZAJICEK.  [Seal] 


May,  1897.]  Lubie  v.  Radnitzer.  159 

"Corrections  and  erasures  made  before  this  will  was  signed, 
and  with  my  sanction  and  approval  and  by  my  order. 

"ADOLPH  LUEIE.     [Seal] 
"Signature  witnessed  by 

"CHRISTIAN  R.  WALDECK. 
"FRANK  ZAJICEK/^ 

The  erasures  shown  were  made  before  the  execution  of  the 
will.  The  trial  court  decided  that  the  will  did  not  show  any  in- 
tention of  disinheriting  the  posthumous  child. 

Charles  Lane,  for  the  appellants. 

B.  A.  Childs  and  Charles  Hudson,  for  the  appellees. 

^^^  CARTER,  J.  The  question  here  is,  whether  it  appears  l^y 
the  will  of  Adolph  Lurie,  deceased,  that  it  was  his  intention  1o 
disinherit  his  then  unborn  child,  who  is  one  of  the  appellees  her»5- 
in. 

Section  10  of  chapter  39  of  the  Revised  Statutes  is  as  follows: 
"If,  after  making  a  last  will  and  testament,  a  ®^^  child  shall  be 
born  to  any  testator,  and  no  provision  be  made  in  such  will  for 
such  child,  the  will  shall  not  on  that  account  be  revoked;  but  un- 
less it  shall  appear  by  such  will  that  it  was  the  intention  of  the 
testator  to  disinherit  such  child,  the  devises  and  legacies  by  such 
will  granted  and  given  shall  be  abated  in  equal  proportions,  1o 
raise  a  portion  for  such  child  equal  to  that  which  such  child 
would  have  been  entitled  to  receive  out  of  the  estate  of  such  tes- 
tator if  he  had  died  intestate,  and  a  marriage  shall  be  deemed  a 
revocation  of  a  prior  will." 

The  will  upon  its  face  bears  evidence  that  at  the  time  of  its 
execution  the  testator  knew  that  his  wife  was  pregnant  with  this 
child,  for,  independently  of  the  fact  that  the  erased  clauses, 
whether  originally  written  by  him  or  at  his  direction  or  not,  were 
after  such  erasures  easy  to  be  read,  he  expressly  refers  in  the  cer- 
tificate to  the  will,  signed  by  him,  to  the  corrections  and  erasures 
(and  there  were  no  such  corrections  or  erasures  except  those  can- 
celing the  provisions  mentioned  in  the  fifth  and  ninth  clauses), 
and  stated  that  such  corrections  and  erasures  were  made  before 
the  will  was  signed,  and  with  his  sanction  and  approval  and  by 
his  order.  We  think,  therefore,  that  it  sufficiently  appears  that 
the  testator  had  said  unborn  child  in  mind.  But  the  question 
still  remains  whether  it  appears  by  the  will  that  it  was  his  inten- 
tion to  disinherit  such  child. 

It  must  be  conceded  that  the  erased  clauses  are  no  more  a  part 
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of  the  will  than  if  they  had  been  so  completely  erased  that  they 
could  not  be  read  or  had  never  been  inserted  in  the  draft  for  such 
will;  and  it  must  further  be  admitted  that  no  provision  was  made 
in  this  will  for  such  child.  So  it  is  by  no  means  clear  that  the 
case  does  not  fall  within  the  section  of  the  statute  above  quoted, 
for  the  child  was  born  after  the  will  was  made,  and  no  provision 
was  made  for  the  child  in  the  will,  and,  unless  it  appears  from 
the  will  itself  that  it  was  the  intention  of  the  testator  to  disin- 
herit the  child,  the  case  must  ^^'^  be  controlled  by  and  the  child 
must  take  under  said  section  of  the  statute.  We  have  heretofore 
held  that  it  is  not  necessary  that  such  intention  to  disinherit 
should  expressly  appear  by  the  will,  but  that  it  is  sufficient  "if  the 
testator  simply  indicate  by  his  will  that  such  was  his  intention": 
Hawhe  v.  Chicago  etc.  E.  R.  Co.,  165  111.  561;  Osbom  v.  Jeffer- 
son Nat.  Bank,  116  111.  130.  In  the  case  at  bar,  the  most  that  can 
be  said,  it  seems  to  us,  is,  that  the  testator  knew  of  such  child, 
and  that,  for  reasons  not  disclosed,  he  thought  it  proper  to  make 
no  mention  of  it  in  his  will.  The  will  contains  nothing  from 
which  it  can  justly  be  said  that  the  testator  did  not  intend  that 
the  statute  should  have  its  full  operation.  The  presumption 
must  be  indulged  that  he  knew  the  law — that  he  knew  of  the 
provisions  of  this  statute.  The  will  contains  no  language  having 
any  tendency  to  show  an  intention  to  disinherit.  So  far  as  this 
child  is  concerned,  it  contains  no  negative  expressions  whatever, 
and  were  it  not  for  the  erased  provisions  appearing  in  connection 
with  the  will  as  finally  made,  and  the  reference  to  them  in  the 
certificate  signed  by  him,  it  would  be  clear,  beyond  doubt,  that 
said  posthumous  child  would  be  entitled,  under  the  statute,  to 
its  share.  The  mere  fact  that  the  testator  knew  that  such  child 
was  likely  to  be  born  to  him,  and  that  he  had  such  knowledr^e 
when  he  executed  his  will,  would  not  be  sufficient,  under  the 
statute,  to  deprive  such  child  of  his  share  in  his  father's  estate. 
It  will  be  noticed  that  the  will,  as  originally  drawn,  undertook  to 
dispose  of  six-fifths  of  the  estate.  This  anomaly  was  corrected 
by  canceling  the  provision,  as  it  then  stood,  for  this  unborn  child. 
It  may  be  observed,  also,  that  the  testator  could  not  know  that 
the  child  would  be  born  alive.  lie  did  know,  however,  as  it 
must  be  held,  that  if  he  made  no  provision  for  the  child,  and  did 
not  by  the  will  show  an  intention  to  disinlierit  it,  it  would,  if  born 
alive,  receive  its  due  share  under  the  statute  making  provision  in 
such  cases.  Had  it  been  ®***  his  intention,  as  contended  by  ap- 
pellants, that  the  provision  in  the  will  giving  his  wife  two-fifths 
of  his  estate  should  inure  also  to  the  benefit  of  this  child  if  bom 
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alive,  we  would  expect  to  find  something  in  the  will  to  indicate 
euch  intention.  If  such  intention  appeared  in  anyway  bythe  wilV, 
this  provision  of  the  statute  would  not  apply,  for  then  a  provision, 
would  have  been  made  by  the  will  for  the  child.    Suppose  the  tes- 
tator had  himself  prepared  a  draft  of  his  will  and  had  signed  it^. 
which  draft  contained  the  same  provisions  which  were  erased  in 
the  instrument  offered  in  evidence,  and  had  submitted  such  draft 
to  his  counsel  with  the  request  to  incorporate  such  provisions 
and  to  draw  an  instrument  for  a  will  in  accordance  therewith,  for- 
him  to  execute,  and  had  afterward  directed  his  counsel  to  omit  • 
from  such  instrument  the  provisions  in  the  draft  made  by  him. 
relating  to  such  unborn  child,  and  such  instrument  had  been  so 
drawn,  omitting  the  provisions  last  mentioned,  and  had  been  duly 
executed  by  him,  could  the  draft  for  such  will  as  originally  pre- 
pared by  him  be  held  sufficient  to  show,  either  expressly  or  im- 
pliedly, that  it  appeared  by  the  will  that  the  testator  intended  ta 
disinherit  such  child?    If  not,  can  the  canceled  provisions  of  this 
will  have  any  greater  force  as  tending  to  prove  such  intention? 

The  meaning  of  the  statute  is,  that  the  intention  to  disinherit 
must  appear  from  the  will,  and  the  court  below  therefore  prop- 
erly refused  to  allow  proof  to  be  made  as  to  what  the  testator  said' 
when  the  erasures  above  mentioned  were  made.  While,  as  said  int 
Hawhe  v.  Chicago  etc.  E.  R.  Co.,  165  111.  561,  evidence  as  to  the 
circumstances  surrounding  the  testator  at  the  time  the  will  waa 
made  is  often  proper  and  sometimes  indispensable  to  an  intelli- 
gent construction  of  the  language  used,  by  enabling  the  court  to> 
stand  in  the  testator's  place  and  to  read  the  will  in  the  light  oi 
those  surrounding  circumstances,  still  this  would  not  authorize 
the  admission  of  evidence  as  to  what  the  testator  said  his  intention, 
was  *^^®  with  respect  to  his  will  or  any  part  of  it.  The  inten- 
tion must  be  derived  from  the  will  itself. 

We  are  of  the  opinion  that  it  does  not  appear  by  the  will  in 
question,  expressly  or  by  implication,  that  the  testator  intended 
to  disinlierit  the  child  in  question,  and  that  the  construction 
placed  upon  the  will  by  the  court  below  was  correct. 

We  have  been  referred  to  many  authorities  under  similar  stat- 
utes of  other  states,  and  which  we  have  examined,  but  none  of 
them  cover  the  precise  point  here  involved,  nor  does  the  reason- 
ing employed  lead  us  to  any  other  conclusion  than  the  one  stated. 

Finding  no  error,  the  decree  of  the  superior  court  will  be  af- 
firmed. 

WILLS— UNBORN  OniLD-INTENTTON  TO  DTSTNHERIT.— 
Unless  an  unborn  child  is  provided  for,  tlie  conclusive  presumption 
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la  that  he  was  not  expected,  and  the  law  declares  that  he  shall 
take  the  same  shai'o  of  his  father's  estate  as  if  the  father  had 
died  Intestate:  Extended  note  to  Rhodes  v.  Weldy,  15  Am.  St. 
Rep.  ."92-595.  and  Fallon  v.  Chidester,  46  Iowa,  588,  26  Am. 
Kep.  164,  where  It  is  held  that  a  will  not  providing  for  children  of 
the  testator  subsequently  to  be  born,  is  revoked  in  law,  pro  tanto, 
l)y  the  subsequent  birth  of  a  child  to  the  testator  in  his  lifetime, 
-despite  a  statute  providing  that  it  can  be  revoked  only  by  cancella- 
tion, destruction,  or  the  execution  of  a  subsequent  will.  The  inten- 
>tion  of  the  testator  to  disinherit  the  unborn  child  must  be  shown: 
Extended  note  to  Wilson  v.  Fasket,  39  Am.  Dec.  740-744.  See,  also, 
In  re  Salmon,  107  Cal.  614;  48  Am.  St.  Rep.  164. 

WILLS— INTENTION  TO  DISINHERIT— EVIDENCE.— Parol  er- 
Idenee  Is  inadmissible  for  the  purpose  of  determining  whether  the 
•omission  from  a  will  of  one  entitled,  in  the  event  of  intestacy,  to 
take  of  the  estate,  was  intentional  on  the  part  of  the  testator.  This 
•can  be  determined  only  from  the  face  of  the  will:  In  re  Salmon,  107 
Cal.  614,  4S  Am.  St.  Rep.  104,  and  note.  The  declarations  of  a  testa- 
tor are  Inadmissible  as  evidence  to  add  to,  or  explain,  or  In  any  man- 
ner control,  the  construction  of  a  will:  Couch  v.  Eastham,  27  W.  Va. 
796;  55  Am.  Rep.  346;  Magee  v.  McNiel,  41  Miss.  17;  90  Am.  Dec.  354, 
«nd  note.  See  extended  note  to  Graham  t.  Burcb,  28  Am.  St.  Bep. 
861. 
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Trimble  v.  State. 

[145  Indiana,  164,] 

MARRIED  WOMEN— ESTOPPEL.— If  a  husband  and  wife 
holding  land  by  entireties  make  application  to  the  county  recorder 
to  obtain  a  loan  from  the  school  fund,  comply  with  all  the  statutory 
requirements,  and  execute  a  mortgage  upon  their  land  to  secure  the 
loan  so  obtained,  the  wife  is  thereby  estopped  from  disputing  the 
validity  of  the  mortgage,  although  the  auditor,  at  the  time  the  loan 
was  made,  Ivuow  that  the  money  so  loaned  was  to  be  used  to  pay 
the  individual  debts  of  the  husband. 

J .  W.  Sutton  and  Davidson  &  Storms,  for  the  appellants. 

C.  V.  McAdams,  for  the  appellee. 

^*^^  JORDAN,  J.  This  action  was  instituted  by  the  appellee 
to  foreclose  a  mortgage  executed  by  appellants  to  secure  the  pay- 
ment of  a  loan  obtained  from  the  school  fund.  The  questions  pre- 
sented by  the  appeal  arise  out  of  the  special  finding  of  facts  and 
the  conclusions  of  law  thereon. 

The  material  facts  in  the  case,  as  summarized  from  the  court's 
special  finding,  are  as  follows:  On  March  19,  1894,  and  for  fif- 
teen years  prior  thereto,  the  appellants,  John  A.  Trimble  and 
Clara  J.  Trimble,  were  husband  and  wife,  and  said  relation  still 
continues;  that  on  said  date,  and  prior  thereto,  *****  they  were 
the  owners,  as  tenants  by  entireties,  of  the  real  estate  described  in 
the  mortgage  in  suit.  Several  months  before  the  said  nineteenth 
day  of  March,  3  894,  the  husband,  John  A.  Trimble,  made  a  ver- 
bal application  to  Samuel  (1  Fenton,  then  auditor  of  Warren 
county,  Indiana,  for  a  loan  to  him  of  $1,500  from  the  school 
fund,  in  the  hands  of  said  officer.  The  auditor  verbally  agreed 
to  make  the  loan,  when  the  amount  of  the  fund  on  hand  was 
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sufficient,  and  the  defendant  could  furnish  the  security  required 
by  law;  that  upon  the  auditor  discovering  that  the  lands  offered 
as  a  security  were  held  by  Trimble  and  wife  as  tenants  by  the 
entireties,  he  required  both  of  them  to  join  in  the  execution  of 
the  note  and  mortgage  given  for  the  loan,  when  it  was  made;  that 
for  the  purpose  of  securing  said  loan  before  the  same  was  made, 
the  appellants  joined  in  the  execution  of  the  affidavit  required  by 
section  5803  of  the  Revised  Statutes  of  1894:  Eev.  Stats.  1881, 
sec.  4376.  Prior  to  the  making  of  the  loan,  the  lands  in  dispute 
were  appraised,  as  required  by  the  statute,  and  the  appraisement 
filed  with  the  auditor,  and  also  the  required  certificate  of  the  clerk 
and  recorder  of  the  county  w^as  filed  in  compliance  with  the  stat- 
ute, under  which  the  loan  was  made.  At  the  time  the  said  parties 
were  prepared  to  perfect  the  loan  in  question,  there  being  but 
$1,200  of  the  school  fund  on  hand,  this  amount  was,  on  March  19, 
1894,  loaned,  and  the  appellants,  for  the  purpose  of  securing  the 
payment  thereof,  executed  the  note  and  mortgage  provided  for  by 
the  statute.  The  mortgage  was  duly  acknowledged  and  record- 
ed in  the  recorder's  office  of  Warren  county,  on  said  nineteenth 
day  of  March,  1894.  On  the  date  aforesaid,  after  the  making 
of  the  statutory  affidavit,  as  stated,  and  the  execution  of  the  note 
and  mortgage  by  said  Trimble  and  wife,  the  auditor,  without  any 
objections  from  Mrs.  Trimble,  drew,  in  the  name  of  her  hushand, 
an  order  ^^®  on  the  county  treasury  for  the  said  sum  of  $1,200, 
BO  loaned,  and  the  amount  of  said  order  was  by  the  treasurer  paid 
to  the  husband  with  the  knowledge  of  his  wife;  that  on  said  day, 
the  husband  paid,  in  the  name  of  himself  and  wife,  as  interest  for 
six  months  in  advance,  the  sum  of  $72,  upon  the  loan  in  contro- 
versy. On  the  day  that  the  appellants  procured  the  loan  of 
$1,200,  they  expressed  a  desire  to  the  auditor  for  an  additional 
$300,  in  order  to  increase  the  loan  to  $1,500,  the  amount  which 
the  auditor  had  originally  promised  to  loan.  The  auditor  in- 
formed them  that  as  soon  as  the  additional  $300,  so  desired,  was 
on  hand,  they  could  have  it,  and  the  note  and  mortgage  would 
be  changed  so  as  to  cover  this  additional  amount,  and  no  abjec- 
tions were  made  by  either  of  the  appellants  to  this  arrangement. 
Thereafter,  on  May  10,  1894,  the  said  amount  of  $300  of  the 
school  fund  being  on  hand,  the  auditor  drew  a  warrant  upon 
the  treasury  in  the  name  of  the  husband  for  that  amount,  which 
was  paid  him.  The  act  of  the  auditor  in  drawing  the  warrant  for 
this  latter  amount  was  in  accordance  with  the  arrangement  made 
to  increase  the  loan  to  $1,500;  and  with  the  consent  of  the  hus- 
band, but  in  the  absence  of  the  wife,  the  note  and  mortgage 
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originally  executed  by  the  parties  were  changed  by  the  auditor 
by  substituting  $1,500  therein  for  $1,200;  that  the  mortgage  so 
changed  was  not  recorded,  neither  was  the  former  record  changed 
or  altered;  that  $350  of  the  money  obtained  on  the  original  loan 
was,  by  the  appellants,  applied  in  settlement  of  a  lawsuit  be- 
tween them  and  one  Mitchell,  and  the  remainder,  with  the  knowl- 
edge and  consent  of  the  wife,  was  used  in  paying  the  individual 
debts  of  the  husband.  The  wife  executed  the  mortgage  and  note 
at  the  request  of  the  husband  to  obtain  the  money  for  the  pur- 
pose for  which  the  same  ^^"^  was  used,  but  the  auditor  had  no 
knowledge  or  information,  at  and  prior  to  the  time  the  loan  was 
made,  as  to  what  purpose  the  money  was  to  be  applied. 

The  court  further  finds  that  there  is  due  and  unpaid  upon  the 
mortgage,  as  first  executed,  the  sum  of  $1,268.88,  and  upon  the 
instrument  as  changed,  the  sum  of  $1,583.55. 

Upon  the  facts  as  found,  the  court  stated  its  conclusions  of 
law  in  substance  as  follows:  1.  That  the  plaintiff  is  entitled  to  a 
decree,  foreclosing  the  mortgage  in  suit,  for  the  sum  of  $1,268,88; 
2.  That  the  plaintiff  is  not  entitled  to  foreclose  the  mortgage  for 
the  $300  additional  loan  to  the  husband,  John  A.  Trimble;  3. 
That  as  to  this  loan  the  plaintiff  is  entitled  to  a  personal  judg- 
ment against  John  A.  Trimble  only,  for  the  sum  of  $314.67. 
Judgment  followed  in  accordance  with  the  conclusions  of  law. 

The  only  question  presented  and  discussed  by  counsel  for 
Clara  J.  Trimble  is  the  contention  that,  under  the  finding  of 
facts,  it  is  disclosed  that  the  execution  of  the  mortgage  in  ques- 
tion was  an  attempt  to  pledge  real  estate  held  by  her  and  her 
said  husband,  as  tenants  by  entireties,  for  the  debt  of  the  latter. 
That  it  was  a  contract  of  suretyship,  as  to  her,  into  which,  under 
section  6964  of  the  Eevised  Statutes  of  1894  (Rev.  Stats.  1881, 
sec,  5119),  she  was  expressly  prohibited  from  entering,  and  there- 
fore the  instrument  is  void  and  cannot  be  enforced.  It  is  settled 
law,  in  this  state,  that  a  mortgage  executed  by  a  married  woman 
upon  her  separate  real  estate  to  secure  the  debt  of  her  husband, 
or  others,  is  invalid.  Also,  that  a  mortgage  executed  by  husband 
and  wife,  upon  lands  held  by  them  as  tenants  by  entireties,  to 
secure  the  debt  of  the  husband,  or  others,  is  void  as  to  both.  This 
rule,  however,  is  subject  to  the  principle  ***®  of  estoppel  in  pais 
as  against  the  wife,  by  which  she  is  bound,  when  the  same  is  es- 
tablished, by  the  facts  in  any  particular  case:  Taylor  v.  Heam, 
131  Ind.  537,  and  cases  there  cited. 

It  is  also  settled  that  where  a  married  woman,  to  obtain  a  loan 
from  the  school  fund,  complies  with  all  the  statutory  require^ 
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ments,  and  executes  a  mortgage  upon  her  real  estate  to  secure  the 
loan  so  obtained,  she  is  thereby  estopped  from  disputing  the  val- 
idity of  the  mortgage,  and  this  is  true,  although  the  auditor,  at 
the  time  the  loan  is  made,  may  have  knowledge  that  the  money 
so  derived  is  to  be  used  for  the  benefit  of  her  husband  or  other 
persons:  Snodgrass  v.  Morris,  123  Ind.  425;  Lloyd  v.  State,  134 
Ind.  506;  Davee  v.  State,  7  Ind.  App.  71;  Welch  v.  Fisk,  139  Ind. 
637. 

Ill  Snodgrass  v.  Morris,  123  Ind.  425,  which  was  an  action  by 
a  married  woman  to  cancel  a  school  fund  mortgage,  upon  the 
ground  that  the  mortgaged  premises  belonged  to  the  plaintiff,  and 
were  mortgaged  to  obtain  money  for  the  husband,  Elliott,  J., 
speaking  for  the  court,  said:  "A  county  auditor  is  a  public  offi- 
cer, invested  by  the  statute  with  certain  rights  and  duties,  and  he 
possesses  no  other  rights  than  those  conferred  by  the  statute.  He 
is,  in  no  sense,  the  owner  of  the  school  fund,  nor  has  he  any  right 
to  release  or  cancel  mortgages  given  to  secure  loans  made  from 
that  fund,  except  as  the  statute  provides;  and  there  is  nothing  in 
the  statute  empowering  him  to  decide  whether  a  mortgage  is,  or 
is  not,  void  because  executed  by  a  married  woman  to  obtain 
money  for  the  benefit  of  her  husband." 

In  the  case  of  Lloyd  v.  State,  134  Ind.  506,  where  it  appeared 
that  the  appellant,  who  was  a  married  woman  at  the  time  she 
executed  the  mortgage  upon  her  lands  ^^^  to  secure  the  loan  ob- 
tained from  the  school  fund,  had  complied  with  all  the  require- 
ments of  the  law,  it  was  held  that  she  could  not  defend  against 
the  mortgage,  although  the  money  in  that  case  was  secured  to 
discharge  a  debt  of  the  husband,  and  so  applied  by  the  latter,  all 
of  which  the  auditor  had  knowledge  at  the  time  the  loan  was 
secured.  This  court,  in  that  case,  said:  "There  is  nothing  to  pre- 
vent a  married  Avoman  from  securing  a  loan  from  the  school  fund. 
If  she  complies  with  the  law,  she  is  as  much  entitled  to  a  loan  aa 
any  other  person,  and  she  is  presumed  to  know  the  law,  as  are  all 
persons,  and  to  know  what  rights  and  duties  the  county  auditor 
is  vested  with.  When  she  executes  her  note  and  mortgage,  and  it 
is  accepted,  she  has  the  right  to  the  money  which  the  loan  calls 
for,  and  if  the  officer  or  officers  refuse  to  discharge  their  duties 
in  this  behalf,  and  refuse  to  pay  the  money  over  to  her,  she  has 
a  remedy,  and  may  compel  the  payment  of  it  to  her;  and  if  she 
fails  to  exact  her  rights  in  that  behalf,  or  waives  her  right  to  the 
money,  and  directs  the  auditor  to  pay  the  money  to  another,  or 
permits  him  to  retain  it  and  apply  it  to  other  purposes,  she  may 
i^aye  a  ri^ht  against  him,  but  she  cannot  defend  against  tha 
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mortgage  executed  to  the  state.  The  mortgage  is  the  property 
of  the  state,  and  is  enforceable  against  her.  The  state  cannot  b» 
prejudiced  or  suffer  loss  by  reason  of  her  laches  in  failing 
to  demand  and  receive  the  money  on  the  execution  of  the  mort- 
gage, or  in  directing  or  permitting  the  auditor  to  retain  and  ap- 
ply it  in  payment  of  her  husband's  debts." 

In  the  appeal  of  Davee  v.  State,  7  Ind.  App.  71,  another  branch 
of  Lloyd  V.  State,  134  Ind.  606,  was  very  fully  considered  by  the- 
appellate  court,  and  it  was  there  held  that  the  wife,  under  the 
facts  in  that  case,  had  estopped  herself  ****  from  denying  th& 
validity  of  the  mortgage.  By  these  decisions,  the  principle  of  es- 
toppel is  more  strictly  enforced  against  a  married  woman  who 
seeks  to  defeat  a  mortgage,  executed  by  her  upon  her  realty  to  the: 
state,  to  secure  the  payment  of  a  loan  from  the  school  fund,  ob- 
tained under  and  in  compliance  with  the  provisions  of  the  school 
law,  than  it  has  been,  perhaps,  in  a  case  where  the  money  has^ 
been  loaned  by  a  private  individual.  Cogent  reasons,  however^ 
in  support  of  the  principle  asserted,  are  stated  by  the  court  in 
these  several  decisions,  arid  the  rule  therein  aflSrmed  is  control- 
ling in  the  case  at  bar. 

For  obvious  reasons,  we  think,  a  distinction  should  be  made. 
The  loaning  of  money  to  anyone  by  an  individual  from  his  pri- 
vate funds  is  optional  with  him,  and  is  a  matter  in  which  he  may 
fully  exercise  his  own  judgment  as  to  when,  how,  and  to  whom 
he  will  loan.  'He  has  the  undisputed  right  to  select  his  own  agent 
to  act  for  him  in  making  loans.  He  can  formulate  the  written 
instruments,  which  he  will  require  the  borrower  to  execute,  in 
order  to  obtain  and  secure  the  payment  of  the  loan.  He  may  im- 
pose such  legitimate  conditions  and  require  such  steps  to  b» 
taken,  by  applicants  for  loans,  as  his  wisdom  and  judgment  may 
dictate.  But  it  is  quite  different  on  the  part  of  the  auditor,  in 
loaning  the  money  belonging  to  the  school  fund.  The  latter  is  a 
public  officer,  who  is  commanded  by  the  statute  to  loan  the  money 
belonging  to  this  fund.  He  has  no  choice  in  the  matter.  The 
language  of  the  law  is,  that  the  money  of  the  fund  "shall  be' 
loaned":  Eev.  Stats.  1891,  sec.  5796.  All  the  antecedent  stepa 
to  be  taken  by  a  borrower  are  prescribed  by  the  statute.  The  law 
even  defines  the  form  of  the  note  and  mortgage  that  are  to  be  exe- 
cuted by  the  borrower.  The  evident  object  sought  by  the  legis- 
lature, under  these  statutory  requirements,  was  to  ^®^  guard  the 
safety  of  this  sacred  fund,  and  thereby  make  every  loan  thereof 
secure  beyond  any  contingency:  Deming  v.  State,  23  Ind.  416. 

There  is  no  law  to  prevent  a  married  woman  from  joining  with 
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lier  husband  in  the  application  for  a  loan  from  the  school  fund 
'for  her  own  use  and  benefit,  and  to  join  with  him  in  pledging  by 
mortgage  real  estate  held  by  them  as  tenants  by  entireties  to  se- 
>cure  the  payment  thereof. 

In  the  case  before  us,  it  appears  that  the  wife,  Mrs.  Trimble, 
Toluntarily  subscribed  to  the  affidavit  prescribed  by  the  statute, 
and  joined  with  him  in  producing  the  certificate  of  the  clerk  and 
Tecorder,  and  in  complying  with  the  other  requirements  of  the 
law,  in  order  to  obtain  the  loan  in  dispute.  By  these  solemn  acts 
lof  hers  she  must  be  held  to  have  represented  herself  to  be  an  ap- 
plicant for  the  loan  in  question.  Having  done  all  this,  it  was  no 
«oncem  of  the  auditor  to  ascertain  what  arrangement,  if  any,  ex- 
isted between  her  and  her  husband  as  to  the  disposition  thai  was 
'to  be  made  of  the  money  to  be  obtained.  When,  as  provided  by 
-fiection  5796  of  the  Eevised  Statutes  of  1894  (1261,  E.  S.),  it  was 
cfihown  to  the  satisfaction  of  the  latter  that  the  real  est?te  offered 
l)y  the  applicants  was  in  value  fully  sufficient  to  secure  the  de- 
sired loan,  and  that  it  was  held  by  them  by  a  good  and  sufficient 
title,  without  encumbrance,  and  not  derived  from  a  sale  for  taxes, 
and  they  had  fully  complied  with  the  other  requirements  of  the 
3aw,  it  was  not  incumbent,  under  the  statute,  upon  the  auditor  to 
proceed  further  and  ascertain  if  the  money  was  to  be  used  or  ap- 
plied for  the  benefit  of  the  wife,  and  his  knowledge  of  the  facts, 
JUS  to  the  purpose  for  which  the  money  was  desired,  would  not  be 
■A)inding  upon  the  state.  Had  Mrs.  Trimble  desired  that  the  war- 
irant  drawn  for  ^®*  the  money  should  be  made  payable  to  her,  it 
"was  her  duty  to  demand  that  the  auditor  issue  it  in  her  favor,  and 
her  neglect  to  do  so,  and  in  permitting  her  husband  to  receive 
^and  use  the  money,  cannot  be  chargeable  against  the  state.  The 
■disability  as  to  suretyship,  imposed  by  the  statute  upon  a  married 
■woman  must  be  considered  in  connection  with  another  provision 
-<of  the  same  act,  to  the  effect  that  she  shall  be  bound  by  an  es- 
ttoppel  in  pais,  and  no  construction  ought  to  be  given  to  this  ex- 
■^eption  by  the  statute  of  her  ability  to  contract,  as  will  place  in 
"her  hands  a  sword  to  defend  her  own  fraud  and  imposition  on 
'^^others,  instead  of  a  shield  for  her  protection,  as  the  law  intended. 

Under  the  facts  in  this  case,  it  must  be  held  that  the  appellant, 
Mrs.  Trimble,  is  estopped  from  denying  the  validity  of  the  mort- 
gage in  suit,  and  that  the  court  did  not  err  in  decreeing  a  fore- 
sclosure  of  the  mortgage  executed  for  the  original  loan  of  $1,200. 

No  special  reasons  are  urged  to  show  that  the  judgment  against 
John  A.  Trimble  on  the  additional  loan  should  be  reversed,  and 
'hence  we  do  not  consider  that  question. 

The  judgments  are  affirmed. 
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Ustoppel  agrainst  Married  Women. 
In  the  treatment  of  this  topic  but  little  consideration  Is  due  to  the 
common-law  rule  that  a  married  woman,  by  reason  of  her  inability 
to  contract  is  not  bound  by  an  estoppel.  Under  enabling  statutes, 
which  exist  very  generally  throughout  the  states  of  this  Union,  the 
common-law  disabilities  of  married  women  to  contract  have  been 
removed,  and  the  prevailing  doctrine  now  is,  that  a  married  woman 
who  deals,  or  assumes  to  deal,  in  respect  to  a  matter  concerning 
which  her  common-law  disabilities  have  been  removed  is  bound  by 
an  estoppel  the  same  as  any  other  person.  On  the  other  hand,  if  the 
contract  relates  to  a  matter  concerning  which  the  common-law  dis- 
abilities continue,  so  that  the  contract  is  void  for  want  of  capacity 
or  power  to  make  it,  the  doctrine  of  estoppel  cannot  be  involied :  Cools 
V.  Walling,  117  Ind.  9;  10  Am.  St.  Eep.  17;  Crenshaw  v.  Julian,  26 
S.  C.  283;  4  Am.  St.  Kep.  719;  Colorado  Cent.  R.  R.  Co.  v.  Allen,  13 
Colo.  229;  Krathwohl  v.  Dawson,  140  Ind.  1. 

Judgments. —  In  some  jurisdictions.  It  has  been  held  that  a  married 
woman,  being  unable  to  make  a  valid  contract.  Is  not  estopped  by 
a  judgment  by  default  obtained  against  her  on  a  contract  to  which 
she  is  a  party:  GrifGth  v.  Clarke,  18  Md.  457;  Morse  v.  Toppan,  3 
Gray,  411.  This  doctrine  and  the  cases  maintaining  it  have  been 
severely  criticised  in  other  jurisdictions,  where  the  courts  not  only 
deny  the  rule,  but  maintain  that  though  a  contract  executed  by  a 
married  woman  Is  void,  yet,  If  in  an  action  thereon  she  makes  de- 
fault and  a  judgment  is  rendered  against  her,  she  Is  estopped  to 
deny  or  collaterally  attack  it:  Burk  v.  Hill,  55  Ind.  419;  Elson  v. 
O'Dowd,  40  Ind.  300. 

A  judgment  against  a  married  woman  upon  a  contract  made  by  her 
during  the  marriage  is  valid  until  reversed,  and  cannot  be  impeached 
in  a  collateral  proceeding  on  the  ground  of  her  coverture:  Gambette 
V.  Brock,  41  Cal.  78;  Hartman  v.  Ogborn,  54  Pa.  St.  120;  93  Am.  Dec. 
679.  If  a  married  woman  suffers  judgment  to  be  rendered  against 
her  in  an  action  upon  a  note  in  which  she  is  a  comaker  with,  or  surety 
for,  her  husband,  she  cauuot  escape  liability  on  the  judgment  by  plead- 
ing her  coverture:  Guthrie  v.  Howard,  32  Iowa,  54;  "Van  Metre  v. 
Wolf,  27  Iowa,  341.  Married  women  are  estopped  by  judgments  in 
actions  to  which  they  are  proper  parties  in  the  same  manner  as  per- 
sons sui  juris:  Grantham  v.  Kennedy,  91  N.  C.  148.  Under  statutes 
removing  the  disability  of  married  women  to  contract,  there  can  be 
no  doubt  that  they  are  thus  bound:  P'reison  v.  President  etc.  Bates 
College,  128  Mass.  464;  Crenshaw  v.  Julian,  26  S.  C.  283;  4  Am.  St. 
Rep.  719.  A  decree  of  a  court  procured  to  be  made  by  a  married 
woman  cannot  be  set  aside  at  her  instance  after  the  termination  of 
her  coverture  on  the  sole  ground  of  her  want  of  power  to  consent  to 
the  decree  by  reason  of  her  coverture,  when,  for  a  long  period  of 
time,  she  has  enjoyed  the  fruits  of  the  decree,  and  she  is  the  only 
person  who  complaius  of  it.  She  is  clearly  estopped,  in  such  case, 
from  asserting  the  invalidity  of  the  decree:  Bigham's  Appeal,  123 
Pa.  St.  262;  10  Am.  St.  Rep.  522.  A  married  woman  Is  estopped  to 
deny  on  appeal  the  validity  of  a  decree  of  divorce  when,  after  the 
decree  is  rendered  In  the  lower  court,  she  brings  an  action  against 
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her  former  hnsband  to  recover  property  the  possession  of  which  can 
only  rightfully  be  claimed  by  her  on  the  ground  that  the  bonds  of 
matrimony  have  been  legally  dissolved,  and  recovers  a  judgment 
therefor,  vrhich  has  not  been  appealed  from:  Baily  v.  Baily,  44  Pa. 
St.  274;  84  Am.  Dec.  439. 

Deed. — As  a  general  rule,  married  women  are  not  estopped  from 
asserting  title  to  their  lands,  except  for  fraud,  and  can  be  divested 
of  their  Interest  therein  only  in  the  mode  prescribed  by  statute. 
Hence,  a  deed  executed  by  husband  and  wife,  not  aclinowledged  nor 
recorded,  granting  to  a  railway  company  a  strip  of  the  wife's  land 
as  a  right  of  way,  does  not  divest  her  title,  nor  estop  her  from  as- 
serting title  thereto,  though  without  fraud  she  may  have  thus  in- 
duced the  company  to  build  its  road  along  the  route  taken:  Louis- 
ville etc.  Ry.  Co.  v.  Stephens,  96  Ky.  401;  49  Am.  St.  Rep.  303.  If 
a  husband  executes  a  deed  which  is  also  signed  by  his  wife,  but  is 
void  as  to  her  by  reason  of  being  defectively  executed,  and  the  con- 
sideration of  the  conveyance  is  a  transfer  of  other  tracts  of  land  to 
him,  she  is  not,  by  her  subsequent  joinder  in  a  conveyance  to  a  third 
person  of  the  lands  so  acquired  by  her  husband,  estopped  from  deny- 
ing the  validity  of  the  original  deed:  Stone  v.  Sledge,  87  Tex.  49;  47 
Am.  St.  Rep.  65.  Any  conveyance  made  by  a  married  woman  in 
which  the  statute  is  not  strictly  complied  with  Is  void  as  to  her  and 
cannot  bind  her  by  estoppel:  Merriam  v.  Boston  etc.  R.  R.  Co.,  117 
Mass.  241.  A  married  woman  is  not  estopped  by  her  unrecorded 
deed  made  in  ignorance  of  her  rights  and  not  in  accordance  with  the 
provisions  of  the  statute:  Ray  v.  Wilcoxson,  107  N.  C.  514.  A  mar- 
ried woman  who  joins  her  husband  in  a  conveyance  of  lands  in  con- 
sideration of  their  support  is  not  thereby  estopped  from  enforcing 
the  lien  of  a  judgment  which  she  has  acquired  against  her  husband's 
estate  for  a  debt  existing  prior  to  the  conveyance:  Houseman  t. 
Grossman,  177  Pa.  St.  453.  An  executory  and  unacknowledged  con- 
tract of  a  married  woman  to  convey  real  estate  is  void,  and  no  estop- 
pel can  accrue  against  her  in  regard  to  land  not  held  as  her  separate 
estate:  Wood  v.  Terry,  30  Ark.  385.  In  the  absence  of  statutes  re- 
moving the  disability  of  a  married  woman  to  contract,  she  is  not 
bound  by  deed  made  jointly  with  her  husband,  nor  by  recitals  con- 
tained therein.  Under  the  common-law  rule,  a  feme  covert  cannot 
bind  herself  personally  by  covenant  or  contract  during  the  cover- 
ture. Hence,  a  deed  executed  by  husband  and  wife,  with  cove- 
nants of  warranty,  does  not  estop  the  wife  from  setting  up  a  sub- 
sequently acquired  interest  in  the  same  land:  Jackson  v.  Vander- 
hayden,  17  Johns.  1G7;  8  Am.  Dec.  378;  Goodenough  v.  Fellows,  53 
Vt  102;  Bank  of  America  v.  Banks,  101  U.  S.  240;  Barker  v.  Circle, 
60  Mo.  25S;  Strawn  v.  Strawn,  50  111.  33;  Gonzales  v.  Hukil,  49  Ala. 
260;  20  Am.  Rep.  282.  A  married  woman  who  executes  a  warranty 
deed  of  her  real  estate,  bearing  date  previously  to  her  marriage,  by 
the  name  which  she  then  bore,  with  the  fraudulent  purpose  of  im- 
posing upon  a  person  to  be  affected,  and  without  disclosing  the  fact 
of  her  marriage  is  not  estopped  to  set  up  her  title  In  the  land  as 
against  her  grantee  or  a  purchaser  from  him  without  notice:  Lowell 
T.  Daniels,  2  Gray,  161;  61  Am.  Dec.  448.    It  has,  however,  been 
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held,  that  !f  a  wife  Joins  her  husband  In  executing  a  deed  of  general 
warranty,  she  is  estopped  by  her  covenaut  from  setting  up  a  sub- 
sequently acQuired  title:  Hill  v.  West,  8  Ohio,  222;  31  Am.  Dec. 
442:  Dulios  v.  Spangler,  85  Ohio  St.  119-127.  It  has  also  been 
held  that  a  wife,  by  joining  her  husband  in  the  execution  of  a  deed 
is  estopped  to  dispute  the  grantee's  title  thereunder,  although  her 
name  does  not  appear  on  the  face  of  the  deed  as  a  grantor:  Gates  v. 
Card,  93  Tenn.  3.^4.  Under  statutes  enabling  a  married  woman  to 
contract,  her  warranty  deed  is  generally  binding,  by  way  of  estop- 
pel, upon  her  and  her  subsequent  grantees  to  the  same  extent  as 
if  she  were  unmarried:  Knight  v.  Thayer,  125  Mass.  25;  Littell  v. 
Hoagland,  lOG  Ind.  320.  Thus  where  a  married  woman  joins  her 
husband  in  a  conveyance  of  land  which  purports  to  convey  the  en- 
tire estate  therein  she  is  estopped  from  subsequently  setting  up  any 
title  to  such  lands  existing  at  the  time  of  the  conveyance  or  subse- 
quently acquired:  King  v.  Rea,  56  Ind.  1;  Guertin  T.  Mombleau,  144 
111.  32.  Although  a  contract  for  the  sale  of  community  property  is 
signed  by  the  husband  alone,  the  wife  Is  estopped  to  deny  her  In- 
terest in  the  contract,  when  it  is  made  by  her  husband  at  her  re- 
quest with  her  knowledge  and  consent  as  to  its  terms,  ana  she  has 
allowed  the  other  party  to  the  contract  to  perform  his  part  of  it,  and 
has  accepted  its  iruils:  Konnerup  v.  Fraudsen,  8  Wash.  551.  The 
rule  that  a  married  woman  may  be  bound  by  her  deed  and  estopped 
to  deny  its  recitals  applies  with  especial  force  to  a  conveyance  by  a 
feme  covert  of  her  separate  estate.  In  the  case  of  Dobbin  v.  Cordi- 
ner,  41  Minn.  165,  16  Am.  St.  Rep.  683,  it  was  well  said,  and  the 
language  applies  generally,  that:  "Our  statutes  have  gone  far  to 
remove  the  common-law  disabilities  of  married  women.  The  prop- 
erty held  by  them  at  the  time  of  their  marriage  continues  to  be  their 
separate  property  after  marriage.  They  may  during  coverture  re- 
ceive, hold,  use,  and  enjoy  property  of  all  kinds,  and  the  rents.  Issues, 
and  profits  thereof  and  all  av-ails  of  their  contracts  and  Industry, 
free  from  tlie  control  of  their  husbands.  They  are  capable  of  mak- 
ing contracts  by  parol  or  under  seal.  They  are  bound  by  their  con- 
tracts, and  responsible  for  their  torts,  and  their  property  Is  liable  for 
their  debts  and  torts  to  the  same  extent  as  if  they  were  unmarried. 
Their  power  to  contract  and  to  convey  real  estate  is,  however,  so  far 
qualified  that  they  cannot  contract  with  their  husbands  relative  to 
the  real  estate  of  either  or  by  power  of  attorney  or  otherwise  au- 
thorize their  husbands  to  convey  their  real  estate  or  any  in- 
terest therein;  and,  in  general,  in  all  conveyances  by  married 
women  of  their  real  estate,  their  husbands  must  join.  Married 
women  cannot  enjoy  these  enlarged  rights  of  action  and  of 
property  and  remain  irresponsible  for  the  ordinary  and  legal 
and  equitable  results  of  their  conduct.  Incident  to  this  power  of 
married  women  to  deal  with  others  is  the  capacity  to  be  bound  and 
ta  be  estopped  by  their  conduct,  when  the  enforcement  of  the  prin- 
ciple of  estoppel  is  necessary  for  the  protection  of  those  with  whom 
they  deal,  although  there  are,  without  doubt,  limitations  upon  the 
application  of  this  doctrine."  If  a  married  woman  executes  a  deed 
to  her  separate  estate  upon  &  sutficient  consideration  and  In  the  man- 
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ner  provided  by  statute,  she  Is  estopped  to  deny  Its  validity:  St. 
Louis  olc.  R.  R.  Co.  V.  Foltz,  52  Fed.  Rep.  627;  Harden  v.  Darwin, 
77  Ala.  472;  or,  to  set  up  an  after-acquired  title:  Zimmerman  v.  Rob- 
inson, 114  N.  C.  39.  And  a  married  woman  who,  at  her  husband's 
request,  executes  and  aclinowledges  a  deed,  knowing  it  to  be  such, 
and  allows  her  husband  to  deliver  it  to  an  innocent  purchaser,  is  es- 
topped, as  against  him,  to  assert  that  the  deed  is  invalid  by  reason 
of  the  fact  that  when  she  executed  it,  no  grantee  was  named  therein, 
or  because  she  did  not  know  that  the  land  described  was  her  own, 
she  not  having  read  the  deed,  nor  having  shown  sufficient  excuse  for 
not  reading  it:  Dobbin  v.  Cordiuer,  41  Minn.  165;  16  Am.  St.  Rep.  683. 

Although  a  deed  of  a  married  woman,  in  which  her  husband  joins 
In  attempting  to  convey  her  separate  estate,  is  defectively  acknowl- 
edged, yet  It  Is  subject  to  ratification  by  the  husband  and  wife,  and, 
If  so  ratified,  estops  her  from  setting  up  any  claim  to  the  land:  Mor- 
ris V.  Turner,  5  Tex.  Civ.  App.  708.  If  the  separate  property  of  a 
wife  Is  exchanged  for  other  land,  and  the  deed  for  the  latter  is,  by 
mistake,  made  to  both  husband  and  wife  as  grantees,  and  accepted 
under  a  promise  that  the  husband  will  thereafter  convey  to  his  wife, 
which  agreement  he  fails  to  keep  for  a  long  period,  she  Is  not  es- 
topped to  claim  title  to  the  land  as  against  judgment  creditors  of  the 
husband.  If  no  credit  has  been  extended  upon  his  apparent  owner- 
ship: De  Vore  v.  Jones,  82  Iowa,  66.  The  deed  of  a  married  woman 
conveying  her  separate  estate,  if  executed  in  any  other  manner  than 
that  prescribed  by  statute  or  founded  on  a  consideration  not  sanc- 
tioned by  law,  does  not  estop  her  from  asserting. its  invalidity  and 
asking  for  Its  cancellation:  Harden  v.  Darwin,  77  Ala.  472. 

Deeds  Releasing  Right  of  Bower. — In  a  conveyance  of  land  by  a  hus- 
l)and  and  wife,  words  of  release  by  the  wife  are  necessary  to  bar 
her  right  of  dower,  otherwise  she  Is  not  estopped  from  claiming 
dower  in  the  lands  conveyed,  upon  the  death  of  her  husband:  Lufkin 
V.  Curtis,  13  Mass.  228;  Lothrop  v.  Foster,  51  Me.  367.  When  a  wife 
joins  In  a  deed  of  land  with  her  husband,  "in  token  of  her  re- 
linquishment of  dower,  without  words  of  grant  on  her  part,  she  is 
estopped  to  claim  dower  although  her  husband  has  previously  parted 
with  all  his  title  to  the  grantee:  Stearns  v.  Swift,  8  Pick.  532.  And 
a  woman  who  joins  her  husband  in  a  deed  especially  relinquishing 
her  right  of  dower  Is  estopped  to  claim  dower  in  the  same  land  thus 
<'onveyed:  Usher  v.  Richardson,  29  Me.  415.  A  married  woman,  who 
unites  with  her  husband  In  a  warranty  deed  of  his  land,  merely  for 
the  purpose  of  enabling  him  to  pass  the  title  free  from  her  inchoate 
right  of  dower.  Is  not  estopped  from  asserting  In  her  own  favor  an 
after-acquired  title  to  such  land:  Sandford  v.  Kane,  133  111.  199;  23 
Am.  St.  Rep.  002;  affirming  Sanford  v.  Kane,  24  111.  App.  504;  Ray- 
mond V.  Holden,  2  Cush.  264.  But  if  a  feme  covert  with  all  the 
powers  of  a  feme  sole  agrees  in  writing,  for  a  valuable  considera- 
tion, to  release  her  dower  in  land,  she  is  thereafter  estopped  from 
claiming  dower  therein:  Smith  v.  Oglesby,  33  S.  C,  194. 

Mortgages. —  A  married  woman  is  generally  estopped  by  a  mort- 
gage to  which  she  Is  a  party.  She  is  estopped  from  denying  her  posi- 
tive representations  made  to  a  mortgagee,  who,  acting  in  good  faith, 
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and  without  notice,  Is  thus  Induced  to  take  a  mortgage  on  her  lands: 
Lane  v.  Schlemmer,  114  Ind.  296;  5  Am.  St.  Rep,  621.  A  mortgage 
executed  by  a  married  woman  charging  her  separate  estate  with  the 
payment  of  a  debt  and  declaring  that  the  debt  is  for  the  benefit  of 
such  estate  estops  her  from  averring  the  contrary  against  an  inno- 
cent purchaser  for  value  before  maturity:  Bailey  v.  Seymour,  42 
S.  C.  322.  And  a  married  woman  is  estopped  to  deny  the  considera- 
tion for  the  execution  of  a  mortgage  on  her  separate  estate,  as 
against  an  assignee  whom  she  has  induced  to  purchase  the  mortgage 
debt:  Howell  v.  Hale,  5  Lea,  405.  If  a  wife  joins  her  husband  in 
procuring  a  third  person  to  purchase  an  invalid  mortgage  of  the 
wife's  separate  estate,  she  is  estopped  to  deny  the  validity  of  the 
mortgage:  McCullough  v.  Wilson,  21  Pa.  St.  436.  If  a  married  wo- 
man, either  directly  or  through  her  agent,  borrows  money  on  a 
mortgage,  the  money  borrowed  becomes  at  once  a  part  of  her  sepa- 
rate estate,  and  the  mortgage  may  be  enforced  against  her.  The 
mortgagee,  in  the  absence  of  notice  to  the  contrary,  has  the  right  to 
assume  that  The  money  was  borrowed  for  the  use  of  the  mortgagor, 
and  she  is  estopped  from  denying  that  fact,  unless  it  is^shown  that  the 
mortgagee  had  notice  to  the  contrary:  Hibernia  Sav.  Inst.  v.  Luhn,  34 
S.  C.  176;  Scottish  etc.  Mortgage  Co.  v.  Deas,  35  S.  C.  42;  28  Am.  St. 
Kep.  832.  A  married  woman  who  joins  with  her  husband  in  a  mort- 
gage of  lands  In  which  she  has  an  equitable  estate  is  estopped  to  deny 
the  title  of  the  mortgagee,  or  to  assert  that  she  did  not  have  an  alien- 
able estate  in  the  lands:  Jones  v.  Keese,  65  Ala.  135.  A  married  wo- 
man wlio  buys  land  and  jointly  with  her  husband  executes  a  mort- 
gage to  secure  the  purchase  money  is  estopped  to  deny  that  the  con- 
sideration moves  from  her  and  that  she  is  liable  for  such  purchase 
price:  Kedy  v.. Kramer,  129  Ind.  478;  Simmons  v.  Richardson,  107 
Ala.  697.  If  a  wife  transfers  her  separate  estate  to  her  husband  to 
enable  him  to  mortgage  it  as  his  property,  for  his  own  benefit,  she  is 
estopped  by  the  mortgage,  as  against  the  mortgagee  not  shown  to 
have  bad  linowledge  of  the  conveyance  as  a  contrivance  to  evade  the 
statute,  to  deny  the  validity  of  such  conveyance  or  of  the  mortgage: 
Long  V.  Crosson,  119  Ind.  3.  If  a  married  woman,  jointly  with  her 
husband,  executes  a  mortgage  containing  covenants  of  general  war- 
ranty to  secure  an  obligation  on  which  she  Is  a  joint  debtor,  she 
Is  estopped  after  foreclosure  of  the  mortgage  to  assert  an  after-ac- 
quired title  to  the  land.  Such  title  inures  to  the  benefit  of  the  pur- 
cJiascr  on  foreclosure:  Yerkes  T.  Hadley,  5  Dak.  324.  A  married  wo- 
man who,  jointly  with  her  husband,  gives  a  trust  deed  to  her  prop- 
erty to  secure  their  joint  debt,  cannot,  after  the  property  has  been 
sold  under  the  trust  deed.  Impeach  the  sale  by  showing  that  such 
deed  was  not  given  to  secure  tiie  joint  debt  of  herself  and  husband, 
but  to  secure  a  debt  for  which  she  would  not  be  liable:  Cross  v.  Hed- 
rlck,  66  Miss.  61.  If  a  married  woman  purchases  land,  taking  title 
to  herself,  and  executes,  jointly  with  her  husband,  a  mortgage  for 
the  purchase  money,  she  cannot  set  up  her  coverture  In  bar  of  fore- 
cl'sure:  Strong  v.  Waddell,  56  Ala.  471.  If  a  wife  executes  a  mortgage 
in  blank,  upon  the  representation  of  her  husband  that  it  is  to  corer  hit 
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land,  and  he  then  inserts  in  the  mortgage  a  description  of  the  wife's 
land,  and  bonows  money  thereon, the  wife  Is  bound  by  the  acts  of  her 
husl)aiid  and  estopped  to  deny  the  validity  of  the  mortgage:  Nelson 
T.  McDonald,  80  Wis.  605;  27  Am.  St.  Rep.  71.  If  a  wife  joins  with 
lier  husband  in  a  mortgage  of  his  laud  to  secure  his  debt  and  releases 
ier  right  of  dower  and  homestead  therein;  and,  the  husband  then 
Induces  a  third  person  to  purchase  the  mortgage  debt  after  maturity, 
upon  his  assurance  that  the  price  paid  is  due  on  the  mortgage,  the 
wife  is  estopped  by  his  representations  and  cannot  be  allowed  to 
redeem  for  a  sum  less  than  that  for  which  her  husband  is  liable  on 
the  mortgage  debt:  Casler  v.  Bj'ers,  129  111.  657.  Tf  a  wife  joins  her 
husband  in  the  execution  of  a  mortgage  upon  her  land,  knowing  that 
the  title  thereto  stands  in  her  husband's  name,  and  that  the  mort- 
gagee relies  upon  his  ownership  and  has  no  notice  of  the  Interest 
of  the  wife,  and  she  does  not  notify  him  that  she  has  any  Interest  or 
ownership  in  the  lands  mortgaged,  she  Is  estopped  to  set  up  her  title 
in  an  action  to  foreclose:  Duckwall  v.  Kisner,  136  Ind.  »9. 

Under  the  laws  of  South  Carolina,  a  married  woman  cannot  pledge 
her  estate  by  mortgage  to  secure  the  contract  of  another,  having  no 
reference  to  her  separate  estate,  even  though  such  other  is  her  hus- 
band and  though  the  mortgage  purports  In  positive  terms  to  bind 
ber  separate  estate.  Hence,  she  is  not  estopped  to  deny  the  validity 
of  such  a  mortgage:  American  Mortgage  Co.  v.  Owens,  72  Fed.  Rep. 
219.  The  mere  recital  in  a  mortgage  upon  the  wife's  property  to  se- 
cure the  husband's  antecedent  debt  that  she  and  her  husband  are 
jointly  and  severally  indebted  to  the  mortgagee  cannot  estop  the  wife 
«r  forbid  inquiry  Into  the  consideration  of  the  mortgage:  Chaffee  r. 
Browne,  109  Cal.  211;  Cole  v.  Temple,  142  Ind.  498.  And  a  mere 
recital  in  a  married  woman's  mortgage  of  her  separate  estate  exe- 
cuted by  her  and  her  husband,  that  it  is  given  to  se(fure  her  indebt- 
edness, does  not  estop  her  from  showing  that  it  was  given  for  sup- 
plies furnished  for  a  plantation,  which  her  husband  cultivated  in  his 
name  and  for  his  own  benefit:  Bank  of  America  v.  Banks,  101  U.  S. 
240.  A  married  woman  is  not  estopped  to  dispute  the  validity  of  a 
mortgage  given  by  her  upon  her  separate  estate,  but  which  is  In- 
valid for  defective  acknowledgment  if  It  does  not  appear  either  that 
the  debt  to  secure  which  the  mortgage  was  given  was  for  money 
advanced  to  her,  or  for  anything  of  which  she  had  the  benefit,  or  that 
the  mortgagee  was  deceived  into  allowing  the  debt  to  be  contracted 
upon  the  faith  of  her  executing  a  mortgage  to  secure  It:  Tolman  r. 
Smith,  74  Cal.  345.  And  if  a  wife,  to  avoid  a  statute  prohibiting  her 
from  becoming  surety  for  her  husband,  and  to  enable  him  to  mort- 
gage her  land,  conveys  her  land  through  a  third  person  to  her  hus- 
band, she  is  not  estopped,  the  mortgagee  having  notice  of  all  the 
farts,  to  deny  the  validity  of  the  mortgage:  Sohn  y.  Gantner,  134 
Ind.  31.  A  married  woman  who,  together  with  her  husband,  gives 
a  mortgage  on  land  owned  by  them  as  tenants  by  entireties,  to  se- 
cure a  debt  of  her  husband, is  not  estopped  to  deny  the  validity  of  the 
mortgage  by  the  mere  fact  that  she  knew  that  It  was  Invalid  and 
failed  to  notify  the  mortgagee  of  the  character  of  her  interest  in  the 
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property:  Coals  v.  Gordon,  144  Ind.  19.  A  married  woman  who  as- 
cumes  that  her  husband  is  dead  from  his  long  absence,  and  marries 
again,  and,  while,  living  with  the  latter  man,  joins  him  in  a  mort- 
gage of  her  separate  estate,  may,  upon  the  return  of  her  lawful  hus- 
band and  the  resumption  of  marital  relations  with  him,  avoid  such 
mortgage  on  the  ground  that  he  did  not  join  in  its  execution.  In 
such  case,  the  doctrine  of  estoppel  does  not  apply:  Cook  v.  Walling, 
117  Ind.  9;  10  Am.  St.  liep.  17.  A  married  woman  Is  not  estopped  to 
deny  the  validity  of  a  mortgage  on  a  stock  of  goods  owned  by  her, 
executed  by  her  husband  without  her  knowledge  or  consent,  by  the 
fact  that  he  is  permitted  to  remain  in  possession,  purchasing  on 
credit  and  selling  at  retail,  and  that  the  mortgagee  sold  him  the  goods 
and  took  the  mortgage,  believing  him  to  be  the  owner  of  the  bufi- 
ness:  Kiefer  v.  Klinsick,  144  Ind.  46. 

Estoppel  as  against  Husband's  Creditors.  —  Generally,  if  a  wife  per- 
mits her  husband  to  use  her  money  or  property,  real  or  personal,  as 
his  own  for  a  considerable  period  of  time,  incurring  obligations  and 
obtaining  credit  upon  the  faith  of  others  that  the  property  belongs  i;o 
him,  she  is  estopped  to  set  up  her  title  as  against  her  husband's  cred- 
itors: Swartz  V.  McClelland,  31  Neb.  646-649;  Hopkins  v.  Joyce,  T8 
Wis.  443;  Leete  v.  State  Bank,  115  Mo.  184-204.  A  wife  who  allows 
stock  purchased  with  her  money  to  stand  for  several  years  in  her 
husband's  name,  in  order  to  give  him  credit,  Is  estopped  to  assert  her 
ownership  as  against  his  creditors:  Hamlen  v.  Bennett,  52  N.  J.  Eq. 
70.  If  a  husband  collects  his  wife's  money,  and,  without  objection 
on  her  part,  uses  it  as  his  own  for  a  number  of  years,  obtaining  credit 
on  the  faith  of  its  being  his  own,  she  is  estopped  to  assert  her  claim 
to  it  or  its  proceeds  as  against  his  creditors:  Driggs  etc.  Bank  v.  Nor- 
wood, 50  Ark.  42;  X  Am.  St.  Rep.  78.  If  a  married  woman  voluntarily 
permits  her  husband  to  use  her  money  as  his  own  by  investing  it  in 
pi'operty  in  his  own  name,  and  thereby  obtains  credit  on  the  faith 
of  his  being  the  owner,  the  wife  is  estopped  to  interpose  a  claim 
to  the  property  to  the  detriment  of  his  creditors:  Warner  v.  Watson, 
35  Fla.  402.  If  a  wife  permits  her  husband  to  invest  her  money  in 
his  own  name  and  obtain  credit  upon  the  strength  of  his  apparent 
ownership,  she  cannot  assert  her  claim  to  the  money  or  its  proceeds, 
as  against  her  husband's  creditors:  Taylor  etc., Co.  v.  Bell,  62  Ark, 
26.  A  married  woman  who  is  tlie  equitable  owner  of  a  tract  of  land, 
tJie  title  to  which  she  knows  to  be  in  her  husband,  Is  estopped  to 
assert  her  ownership  as  against  creditors  of  the  husband  who  have 
given  credit  on  the  faith  of  his  ownership:  Pierce  v.  Hower,  142  Ind. 
626;  Hopkins  v.  Joyce,  78  Wis.  443.  If  a  husband  purchases  land, 
taking  the  deed  In  his  own  name,  and  the  wife  furnishes  part  or  all 
of  the  purchase  money,  with  knowledge  that  the  deed  is  made  to  her 
husband,  and  she  suffers  the  title  to  remain  In  him  while  he  receives 
credit  on  the  faith  of  his  ownership  In  the  land,  she  is  estopped  to 
assert  her  title  thereto  as  against  those  who  have  no  notice  or  knowl- 
edge of  any  claim  of  ownership  on  her  part,  and  who  have  acquired 
an  interest  in  the  land  on  the  faith  of  the  husband's  ownership: 
Minnich  v.  Shaffer,  135  Ind.  634;  Le  Coil  v.  Armstrong  etc.  Co.,  140 
Ind.  256.    The  fact  that  the  wife's  land  stands  In  her  husband's  name 
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does  not  estop  her  to  claim  the  property  as  hers,  If  the  creditor,  when 
he  gave  credit  to  the  husband,  had  such  notice  or  information  as  to 
the  actual  ownership  as  would  have  put  a  man  of  ordinary  business 
prudence  upon  inquiry  as  to  the  fact:  Chadbourne  v.  Williams,  45 
Minn.  294;  and  it  has  been  held  that  though  the  record  title  to  the 
wife's  property  is  allowed  to  remain  in  the  name  of  her  husband 
while  he  contracts  debts  in  carrying  on  business,  she  is  not  estopped 
to  assert  her  title  to  such  separate  estate,  in  the  absence  of  bad  faith 
and  fraudulent  intent  on  her  part,  and  when  she  has  treated  her  hus- 
band as  her  creditor  and  repeatedly  demanded  a  conveyance  from 
him:  Kemp  v.  Folsom,  14  Wash.  16.  Where  the  title  deeds  stand  ia 
the  wife's  name,  this  is  constructive  notice  of  her  ownership,  and  if 
she  does  not  represent  that  the  title  is  in  her  husband,  and  does  not 
know  that  he  claims  the  ownership  when  he  has  a  building  erected 
on  her  land,  claiming  it  as  his  own,  the  wife  is  not  estopped  to  assert 
her  title  and  to  resist  a  mechanic's  lien  arising  out  of  the  erection  of 
such  building:  Campbell  v.  Jacobson,  145  111.  389;  Huntley  v.  Holt, 
58  Conn.  445.  If  land  is  purchased  with  a  wife's  money,  and  the 
deed  therefor  talcen  and  recorded  in  her  husband's  name,  who,  with- 
out the  knowledge  of  his  wife  and  entirely  out  of  the  course  of  his 
ordinary  business,  becomes  liable  as  surety  on  a  note,  she  is  not  es- 
topped to  deny  her  husband's  title  to  the  laud,  although  the  creditor  of 
the  husband  loaned  the  money  for  which  the  note  was  given  on  the 
faith  of  the  latter's  ownership  of  the  land:  De  Berry  v.  Wheeler,  128 
Mo.  84;  49  Am.  St.  Rep.  538.  If  property  is  purchased  with  a  wife's 
money  and  the  title  taken  in  her  husband's  name,  who  subsequently, 
and  while  he  is  solvent,  conveys  the  property  to  her,  she  is  notestopped 
to  assert  her  title  as  against  her  husiband's  creditors  who  have  extend- 
ed him  credit  on  the  faith  of  his  apparent  ownership,  but  without  eith- 
er tlie  husband  or  wife  making  any  representation  as  to  the  ownership, 
or  knowing  that  credit  had  been  given  on  the  faith  of  his  ownership, 
and  when  the  title  had  not  been  put  in  his  name  for  the  purpose  of 
gaining  credit  for  him:  Marston  v.  Drosen,  85  Wis,  530.  A  married 
woman  is  not  estopped  from  claimin.:;.  ns  against  her  husband's  cred- 
itors, a  resulting  trust  in  land  paid  for  by  another  and  intended  to 
be  hers,  but  deeded  to  her  husband  through  collusion  with  the  grant- 
or, although  she  fails  to  take  positive  action  for  a  number  of  years, 
not  knowing  how  th^  title  stood,  but  does  assert  her  title  before  it 
is  assailed:  Steagall  v.  Steagall,  90  \'a.  73.  If  goods  are  bought  by  a 
wife  for  the  use  of  the  family,  while  credit  is  given  to  the  husband 
as  is  customary,  the  wife  is  not  estopped,  by  a  judgment  against  her 
husband  for  the  price  of  such  goods,  from  claiming  as  her  own  land 
fitanding  in  his  name,  she  not  having  knowingly  concealed  her  title 
and  the  creditor  not  having  extended  credit  on  faith  of  the  husband's 
apparent  ownership  of  the  land:  Scrutchfield  v.  Sauter,  119  Mo.  615. 
Agency  of  Husband. —  If  a  married  woman  holds  her  husband  out 
to  the  world  as  her  agent,  or  allows  him  to  act  with  reference  to  her 
property  so  as  to  induce  the  belief  that  he  acts  as  her  agent  with 
reference  thereto,  she  is  estopped  to  deny  his  authority  to  act  as  her 
agent:  McNichols  v.  Kettner,  22  111.  App.  493;  American  Mortgage 
Ck).  V.  Owens,  64  Fed.  Rep.  249-252.    Thus  if,  during  two  years,  a 
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husband  and  wife  lived  together  on  a  farm  held  by  her  as  dower- 
from  the  estate  of  a  former  husband,  and  during  that  time  her  pres-^ 
ent  husband  acted  as  general  agent  in  connection  with  the  farm,  and ' 
made  purchases  as  such  agent,  and  during  the  third  year  remained: 
in  possession  of  the  farm  conducting  the  entire  business  and  malsing; 
similar  purchases  purporting  to  be  her  agent,  from  persons  who  had  ; 
known  of  his  agency,  and  had  no  notice  of  its  termination,  while 
the  wife  with  linowledge  failed  to  put  the  parties  ou  notice,  she  is 
estopped  to  deny  the  agency  of  her  husband  during  the  third  year, 
although  he  may  not  in  fact  have  obtained  the  purcliases  tor  her  but 
for  himself  and  his  own  benefit:  Foster  v.  Jones,  78  Ga.  150.      If  a, 
married  woman,  through  her  husband  as  her  agent,  makes  applica- 
tion for  a  loan  of  money,  and  the  lender  is  without  notice  that  the- 
money  Is  not  for  her  use,  it  becomes  a  part  of  her  separate  estate, . 
and  she  is  estopped  to  deny  the  validity  of  a  bond  given  by  her  for 
the  repayment  of  the  loan,  although  the  money  is  received  and  used' 
by  her  husband  for  his  own  purposes:  Building  etc.  Assn.  v.  Jones,. 
32  S.  C,  308.    The  husband  of  a  married  woman  may  be  by  her  con- 
stituted her  agent  for  the  management  of  her  separate  estate,  and 
if  he,  being  such  agent,  purchases  articles  for  her  or  her  separate 
estate,  or  supplies  for    her  tenants  thereon,  she  Is  estopped  to  deny 
liability  therefor:  Brown  v.  Thomson,  31  S.  C.  436;  17  Am.  St.  Rep. 
40.    If  a  wife  makes  her  husband  her  agent  for  the  purchase  of  land 
which  becomes  her  separate  property,  and  he  takes  the  contract  for 
the  land  in  his  own  name,  borrowing  money  to  apply  In  payment 
therefor,  and  depositing  the  contract  as  security  for  its  repayment, 
the  wife  is  estopped  to  deny  the  equitable  lien  created  by  the  deposit 
of  the  contract,  if  the  husbaud  and  wife  obtain  possession  of  the  con- 
tract by  fraud  and  procure  a  deed  to  the  land  in  her  name:  Curtia 
V.  Janzen,  7  Wash.  58.    Where  a  husband,  as  agent  for  his  wife^ 
while  in  possession  of  a  note  and  mortgage  given  to  her.  Induces  her 
to  indorse  them,  and  subsequently  while  so  in  possession,  he  assigns^, 
them  by  indorsing  them  to  himself  and  wrongfully  appropriates  the- 
proceeds  to  his  own  use,  the  wife  is  estopped  to  deny  the  validity  of 
the  transfer  and  such  misappropriation  by  the  husband  is  no  ground 
for  annulling  the  transfer,  unless  she  can  show  fraud  both  on  the- 
part  of  her  husband  and  the  assignee  of  the  note  and  mortgage:  First 
Nat.  Bank  v.  Nelson,  106  Ala.  535. 

Estoppel  by  Note. —  By  signing  a  joint  note  with  her  husband  a  wife 
clothes  the  holder  with  evidence  of  her  intention  to  charge  her  sep- 
arate estate,  and  is  estopped  to  deny  such  intention  when  an  innocent 
holder  has  advanced  money  upon  the  faith  of  such  intention:  Nelson 
V.  McDonald,  80  Wis.  606;  27  Am.  St.  Rep.  71.  If  a  married  woman 
Makes  her  note  in  terms  referring  to  her  separate  estate,:  an  innocent: 
indorsee  f or  v.alue  before  maturity  has  a  right  to  rely  upon  the  state- 
ment made  In  the  note  and  the  maker  is  estopped  to  deny  such  state- 
ment unless  she  can  prove  that  the  holder  of  the  note  knew  them  to  be 
untrue:  Nott  v.  Thomson,  35  S.  C.  461.  If  a  wife  makes  her  note  to 
her  husband's  order  and  delivers  it  to  him  to  enable  him  to  procure 
Its  discount,  and  with  the  proceeds  pay  his  own  debt,  and  the  hus- 
band applies  for  its  discount  at  a  bank  having  notice  that  the  note 
AM.  St.  Rite.,  Vol.  LVn,-12 
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Is  without  consideration  and  for  discount,  but  not  that  the  proceeds 
are  to  be  applied  for  the  husband's  benefit,  and  the  bank  discounts 
it  by  check  to  the  wife's  order,  which  the  wife  Indorses  and  delivers 
to  her  husband,  knowing  that  it  is  the  proceeds  of  the  disco'jnt  of 
lier  note,  she  is  estopped  from  setting  up  against  the  bank  that  she 
^was  a  mere  surety  on  the  note:  Hackettstown  Nat.  Bank  v.  Ming, 
52  N.  J.  Eq.  156.  Where  a  wife,  being  the  owner  of  a  note,  indorses 
It  in  blank  and  delivers  it  to  a  creditor  of  her  husband  as  collateral 
security  for  the  debt  of  the  latter  and  such  creditor  assigns  the  note 
for  value  to  an  innocent  purchaser,  the  wife  is  estopped  to  assert 
that  her  assignment  is  different  from  what  it  appears  to  be  on  its 
face:  Shirk  v.  North,  138  Ind.  210.  When  suits  for  large  sums  have 
been  commenced  against  a  married  woman,  and  she  has  answered 
therein  failing  to  plead  that  the  debts  were  her  husband's  or  marital 
coercion  or  other  like  defense,  and  has  compromised  the  suits,  given 
notes  for  the  amount  of  the  compromise,  and  thereby  obtained  re- 
mission of  a  large  amount  of  the  indebtedness  due,  she  is  estopped, 
in  a  subsequent  suit  upon  the  compromise  notes,  to  set  up  the  above 
•defenses  to  avoid  payment  of  the  notes:  Sentell  v.  Stark,  37  La.  Ann. 
679.  If  a  husband  contracts  for  machinery  to  be  erected  upon  a  farm 
which  is  the  separate  property  of  his  wife,  and  such  contract  is  made 
Without  her  knowledge  or  consent,  and  she,  together  with  her  hus- 
band, subsequently  signs  a  note  to  pay  for  such  machinery,  she  is 
not  estopped,  in  an  action  on  the  note,  to  deny  her  liability  thereon: 
■Gossard  v.  Lea,  3  Tex.  Civ.  App.  3. 

If  a  note  is  signed  by  a  married  woman  payable  to  the  order  of  her 
husband,  and  Is  indorsed  and  presented  by  him,  with  no  implication, 
representation,  or  presumption  that  she  is  to  be  benefited  in  her  es- 
tate or  her  business  to  be  drawn  from  the  form  of  the  note  or  from 
the  fact  that  she  gave  it  to  her  husband  to  be  discounted,  she  is  not 
■estopped  to  deny  liability  on  the  note,  in  the  absence  of  evidence  that 
fihe  intended  to  be  bound  thereby,  and  the  fact  that  she  is  possessed 
«f  a  separate  estate  is  not  sufficient  to  estop  her:  Saratoga  County 
Bank  v.  Pruyn,  90  N.  Y.  250. 

Representations,  Silence,  or  Conduct.  — In  order  to  estop  a  maiTled 
■woman  by  matter  in  pais,  it  must  appear  that  there  has  been  a  false 
representation  or  a  concealment  of  material  facts  by  her,  and  that 
the  party  to  whom  such  representation  was  made,  or  from  whom  such 
facts  were  concealed  must  have  been  ignorant  of  the  existence  of 
the  facts  concealed  or  of  the  falsity  of  the  representation  and  must 
have  relied  upon  its  truth.  Hence,  a  married  woman  is  not  estopped 
t)y  act  in  pais,  unless  her  conduct  has  been  intentionally  wrong  and 
fraudulent:  Steed  v.  Petty,  65  Tex.  490.  And  to  estop  a  feme  covert 
t>y  an  act  in  pais  from  asserting  her  right  to  her  land,  she  must  be 
guilty  of  some  positive  fraud  or  of  some  act  of  concealment  or  sup- 
pression which  In  law  is  equivalent  to  fraud:  Johnson  v.  Bryan,  62 
Tex.  623;  Munk  v.  Weidner.  9  Tex.  Civ.  App.  491;  Smith  v.  Powell, 
5  Tex.  Civ.  App.  373;  Louisville  etc.  Ry.  Co.  v.  Stephens,  96  Ky.  401; 
•49  Am.  St.  Rep.  303.  A  married  woman  cannot  profit  by  her  own 
fraud  to  the  prejudice  of  a  bona  fide  purchaser  from  her.  Therefore, 
If  she  has  received  and  invested  the  proceeds  of  a  sale  of  her  lands 
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to  him  conveying  an  imperfect  title  by  purchasing  other  lands  for 
her  use  and  benefit,  she  is  estopped  from  dispossessing  him  except 
upon  refunding  the  purchase  money,  and  paying  for  such  necessary 
improvements  as  may  have  been  made  in  good  faith:  McDanell  v. 
Landrum,  87  Ky.  404;  12  Am.  St,  Rep.  500.  A  married  woman  may, 
by  acts  in  pais  done  without  any  intentional  fraud  but  which  in  ef- 
fect amount  to  fraud,  estop  herself  to  assert  title  to  her  land  as 
against  persons  misled  to  their  prejudice  by  such  acts:  Galbraith  v. 
l^unsford,  87  Tenn.  89.  A  married  woman  is  estopped  by  her  repre- 
sentations, as  against  a  creditor  relying  upon  them  as  true,  to  deny 
their  truth.  Thus,  a  feme  covert  Avho  contracts  a  debt  upon  a  repre- 
sentation made  by  her  that  she  is  carrying  on  a  business  In  her  own 
name,  about  which  the  indebtedness  is  contracted,  is  esiopped  to 
show  in  defense  of  the  liability  thus  created  that  her  representations 
were  in  fact  untrue:  Smith  v.  Weelcs,  65  Vt.  566.  A  married  woman 
who  represents  to  her  creditor,  at  the  time,  or  before  she  contracts 
a  debt,  that  the  contract  has  reference  to  her  separate  estate,  and  it 
does  not  appear  that  the  creditor  had  knowledge  to  the  contrary,  is 
estopped  from  denying  the  truth  of  such  representation  of  fact: 
Gywnn  r.  Gwynn,  31  S.  C.  482;  Brown  v.  Thomson,  31  S.  C.  436; 
17  Am.  St.  Eep.  40.  If  a  married  woman  borrows  money  or  buys 
property  from  another,  and  by  her  conduct  or  representations  in- 
duces the  lender  or  vendor  to  suppose  that  she  is  borrowing  the 
money  or  buying  the  property  for  her  own  use,  when  in  fact  her 
purpose,  uuIvnoAvn  to  the  party  with  whom  she  is  dealing  is  to  ob- 
tain the  money  or  the  property  for  her  husband  or  a  third  person, 
she  is  estopped  to  deny  the  truth  of  her  representations:  Bratton  v. 
Lowry.  39  S.  C.  383-386;  Tombler  v.  Reitz,  134  Ind.  9;  Wertz  v.  Jones, 
134  Ind.  475.  A  feme  covert  is  estopped  from  denying  her  positive 
representations  made  to  a  mortgagee,  who,  acting  iu  good  faith,  and 
having  no  knowledge  that  the  facts  as  stated  are  untrue,  is  induced 
by  such  representations  to  tali:e  a  mortgage  upon  her  real  estate: 
Lane  v.  Sclilemmer,  114  Ind.  296;  5  Am.  St.  Rep.  621.  And  If  a  mar- 
ried woman  represents  that  a  loan,  secured  by  mortgage  on  her  land, 
is  for  her  own  use,  she  is  estopped,  as  against  one  who  in  good  faith 
has  contracted  with  her  In  reliance  upon  her  statements,  from  assert- 
ing That  she  is  a  surety  and  not  the  principal  in  the  transaction:  Tay- 
lor V.  Htain,  131  Ind.  537.  Married  women  are  generally  estopped 
by  their  conduct  when  the  enforcement  of  the  principles  of  estoppel 
is  necessary  lor  the  protection  of  those  who  are  innocent  and  deal 
with  tiicm  in  good  faith:  Dobbin  v.  Cordluer,  41  Minn.  165;  16  Am. 
St.  Rep.  683. 

A  married  woman  Is  held,  in  relation  to  matters  about  which  she  Is 
competent  to  contract,  to  the  observance  of  that  good  faith  In  her 
dealings  to  which  others  are  bound.  Hence,  she  may  be  estopped  by 
her  silence  whenever  it  is  her  duty  to  speali:  Grim's  Appeal,  105  Pa. 
St.  375l;  Logan  v.  Gardner,  136  Pa.  St.  589;  20  Am.  St,  Rep.  939; 
Schweitzer  v.  Wagner,  94  Ky.  458,  462;  Mudgett  v.  Clay,  5  Wash,  103, 
111;  Tracy  v,  Lincoln,  145  Mass.  357.  If  a  wife  holds  a  mortgage  on 
her  husband's  land  by  assignment  from  the  mortgagee,  and  her  hus- 
band, to  obtain  a  loan  from  another,  states  to  the  latter,  iu  the  pres- 
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ence  of  the  wife  that  her  mortgage  has  been  fully  paid,  and  she  does 
not  contradict  this  statement,  Ivuowing  it  to  be  untrue,  and,  in  reliance 
thereon,  the  loan  is  made  and  a  mortgage  executed  by  the  husband  and 
wife  upon  the  same  land  to  secure  it,  she  is  estopped  to  assert  the  pri- 
ority of  her  mortgage  as  against  the  later  one  which  has  priority: 
Kelley  v.  Fisli,  110  Ind,  552.  If,  after  a  contract  for  labor  on  a  build- 
ing belonging  to  a  wife  is  made  by  her  husband  with  one  who  has  no 
knowledge  of  the  wife's  interest,  the  latter,  knowing  what  is  being 
done,  does  not  disclose  her  interest  or  prevent  the  work,  she  is  es- 
topped to  set  up  her  title  as  a  defense  to  a  mechanic's  Hen:  Bruck 
V.  Bowermaster,  36  111.  App.  510.  If  a  married  woman  permits  a 
railroad  company  to  grade  its  roadbed  through  her  lot,  and  accepts 
pay  therefor,  and  then  stands  silently  by  and  permits  the  company 
to  expend  Its  money  in  building  and  constructing  its  road,  she  is  es- 
topped to  claim  such  lot  not  only  as  to  that  company  but  also  Its 
grantees:  Eagan  v.  Kansas  City  etc.  Ry.  Co.,  Ill  Mo.  456-463.  If  a 
husband,  in  the  presence  of  his  wife,  ofiCers  to  sell  her  note  to  a  third 
person  representing  it  as  belonging  to  himself,  and  such  party  does 
not  purchase  the  note,  but  afterward  takes  It  from  the  husband  for 
collection,  under  direction  from  him  to  apply  the  proceeds  to  his  debt, 
the  silence  of  the  wife  when  her  husband  offered  to  sell  her  note  is 
not  an  admission  of  his  right  to  use  the  proceeds  In  the  manner  indi- 
cated, and  the  wife  is  not  estopped  to  deny  his  authority  to  do  so: 
Swager  v.  Lehman,  63  Wis.  399.  Aud  only  the  positive  and  un- 
equivocal consent  of  the  wife  to  a  disposition  by  her  husband  of 
crops  raised  on  her  land,  and  not  mei-e  silence,  can  estop  her  from 
asserting  her  title  thereto:  Branch  v.  Ward,  114  N.  C.  148;  citing 
Wells  V.  Batts,  112  N.  C.  283;  34  Am.  St.  Rep.  506. 

Void  Contracts —  Want  of  Capacity. — A  person  can  never  be  estop- 
ped by  an  act  that  is  illegal  and  void.  Hence,  a  married  woman 
Is  not  estopped  by  a  contract  which  she  has  no  legal  capacity  to 
make:  Mattox  v.  Hightshue,  39  Ind.  95r  She  is  not  bound  by 
a  separate  deed  of  her  laud  wiien  the  consent  and  joinder  of 
her  husband  therein  is  required  by  statute:  Mattox  v.  Hights- 
hue, 39  Ind.  95;  Carolina  etc.  Assn.  v.  Black,  119  N.  C.  323;  Logan 
V.  Gardner,  136  Pa.  St.  589;  20  Am.  St.  Rep.  939;  Cook  v.  Wall- 
ing, 117  Ind.  9;  10  Am.  St.  Rep.  17.  In  cases  where  the  contract 
of  a  married  woman  Is  void  for  want  of  power  or  capacity  to  make 
It,  the  doctrine  of  estoppel  cannot  be  invoked  against  het  in  order  to 
remove  sxich  incapacity:  Parsons  v.  Rolfe,  66  N.  H.  620;  Cook  v. 
Walling,  117  Ind.  9-12;  10  Am.  St.  Rep.  17.  An  exception  to  this  rule 
may  exist,  as  we  shall  hereinafter  show,  when  she  Is  living  separate 
and  apart  from  her  husband,  under  the  belief  that  the  marriage  has 
been  terminated  by  death  or  divorce,  or  she  has  expressly  or  Implied- 
ly represented  herself  to  be  an  unmarried  woman.  The  fact  that  a 
contract  made  by  a  married  woman  has  been  acted  upon  by  the 
promisee,  does  not  estop  her  from  denying  the  validity  of  the  con- 
tract on  the  ground  of  her  inability  to  make  It:  Saulsbury  y.  Corwin, 
40  Mo.  App.  373;  nor  Is  her  right  barred  by  any  period  within  that 
prescribed  by  the  statute  of  limitations:  Brick  v.  Campbell,  122  N.  Y. 
837.    A  married  woman  is  not  estopped  to  claim  her  land  as  against 
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a  contract  or  the  sale  thereof,  not  acknowledged  by  her  aa  requir- 
ed by  statute:  Stivers  v.  Tucker,  126  Pa.  St.  74.  Unless  fraud  is 
present  In  the  declarations  or  conduct  of  a  feme  covert,  on  the  faith 
of  which  another  has  the  right  to  rely  and  has  relied  to  his  Injury, 
she  is  certainly  not  estopped  by  her  personal  contract  which  she 
has  no  legal  capacity  under  the  law  to  make:  Weathersbee  v.  Farrar, 
97  N.  C.  106.  In  order  for  a  married  woman  to  be  able  to  interpose 
as  a  defense  her  inability  to  contract,  she  must  be  free  from  fraud, 
for  she  Is  estopped  from  interposing  her  Inability  to  contract  In  bar 
of  the  consequences  of  her  fraud:  Newman  v.  Moore,  94  Ky.  147;  42 
Am.  St.  Kop.  343. 

Miscellaneous.  —  A  married  woman  Is  estopped  to  dispute  a  parol 
partition  of  land  made  by  her  husband  as  a  cotenant,  If  fair  and 
equal,  made  with  her  consent  and  followed  by  long  possession  and 
acquiescence:  Berry  v.  Seawall,  65  Fed.  Rep.  742.  Failure  on  the 
part  of  a  married  woman  to  act  upon  Information  which  proves  to 
have  been  erroneous  and  on  which  action  would  have  been  futile 
will  not  create  an  estoppel:  Anderson  v.  Crowley,  96  Mich.  457.  A 
wife  is  not  estopped  by  the  declarations  and  conduct  of  her  husband 
In  lier  presence  concerning  her  interest  In  property  to  which  she  is 
entitled  jointly  with  him:  Phillips  v.  Hodges,  109  N.  C.  248.  If  a 
married  woman's  separate  estate  Is  sold  by  an  administrator  unlaw- 
fully, and  6he  lias  never  received  any  of  the  purchase  money,  she  Is 
not  estopped  to  claim  the  land,  although,  thinking  the  sale  to  be 
legal,  she  has,  without  making  any  claim,  permitted  the  purchaser 
to  make  Improvements  and  pay  taxes:  Thockmorton  v.  Pence,  121 
Mo.  50.  A  wife  may,  at  her  husband's  request,  execute  to  him  a 
valid  release  of  a  legacy  charged  upon  land  of  which  he  Is  seised 
without  his  joinder  therein  and  without  a  separate  acknowledgment, 
and,  as  to  such  of  his  creditors  as  have  advanced  money,  subsequent 
to  the  execution  of  such  release  on  the  faith  thereof,  she  Is  estopped 
from  denying  Its  validity,  but,  as  to  such  of  the  husband's  creditors 
as  have  not  loaned  their  money  with  knowledge  of,  and  on  the  faith 
of,  the  release,  the  wife  Is  not  estopped:  Powell's  Appeal,  98  Pa.  St, 
403. 

A  married  woman  may  create  an  estoppel  against  herself  as  to  her 
separate  personalty  to  which  she  can  pass  title  by  parol  and  deliv- 
ery, and  such  estoppel  results  when  another  person,  with  her  consent 
or  acquiescence,  assumes  to  sell  such  property  as  his  own,  and  an 
Innocent  purchaser  relies  upon  his  representations  In  making  the 
sale  that  such  property  is  the  property  of  the  seller:  Ingals  v.  Fergu- 
son, 59  Mo.  App.  299.  If  the  equitable  estate  of  a  married  woman 
is  held  by  her  under  a  deed  with  covenants  of  warranty  purporting 
to  convey  an  absolute  estate  In  fee,  while  the  fee  Is  In  fact  outstand- 
ing In  a  third  person  and  a.fterward  passes  to  her  on  Its  acquisition 
by  her  vendor,  such  after-acquired  Interest  Is  bound  by  her  contracts: 
Parker  v.  Marks,  82  Ala.  548. 

Estoppel  of  Wife  to  Assert  her  Coverture. — ^Persons  dealing  with 
a  married  woman  may  be  ignorant  of  her  marriage,  and  she  herself 
may  believe  It  has  terminated  by  a  divorce  which  is  subsequently 
ascertained  to  have  been  void.    In  cases  of  this  character,  her  living 
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as  an  unmarried  woman,  and  being  generally  known  as  snch  and  un- 
questionably free  from  the  control  of  her  husband,  places  her  beyond 
the  reason  of  the  rule  requiring  that  her  conveyances  of  real  prop- 
erty shall  be  executed  under  such  circumstances  that  there  can  be  no 
doubt  that  she  did  not  act  under  his  coercion  or  other  undue  in- 
fluence. Where  she  is  thus  circumstanced,  it  may  well  be  held  that 
a  conveyance  executed  by  her  as  an  unmarried  woman  must  be  re- 
garded as  effective  against  her,  either  upon  the  principle  of  estoppel 
or  upon  tiie  other  principle  that  the  statutes  requiring  conveyances 
of  married  women  to  be  executed  in  a  particular  manner  are  not  ap- 
plicable to  her.  There  are,  indeed,  cases  maintaining  the  broad  prop- 
osition that  when  a  statute  has  required  the  conveyance  of  a  man-ied 
woman  to  be  executed  or  acknowledged  in  a  particular  manner,  she 
cannot  be  bound,  through  the  operation  of  an  estoppel  In  pals,  by  a 
conveyance  executed  in  some  other  manner.  One  of  the  most  ex- 
treme of  these  cases  Is  that  of  Cook  v.  Walling,  117  Ind.  9;  10  Am. 
St.  Rep.  17.  Ju  this  case,  it  appeared  that  a  married  woman,  be- 
cause of  the  absence  of  her  husband  unheard  of  for  more  than  seven 
years,  assumed  him  to  be  dead,  and  contracted  a  marriage  with  an- 
other man,  and,  while  living  with  the  latter  as  his  wife,  in  the  honest 
belief  of  the  death  of  her  first  husband  and  the  validity  of  her  sec- 
ond marriage,  she  joined  with  her  second  husband  in  mortgaging  her 
separate  estate.  Afterward,  her  first  husband  returned,  and  she"  re- 
sumed marital  relations  with  him,  and  sought  to  avoid  the  mortgage 
executed  by  her  on  the  ground  that  he  did  not  join  therein  as  by  law 
required;  and  the  court  stated  the  principle  to  be  that:  "Where,  how- 
ever, the  contract  relates  to  a  matter  concerning  which  all  the  com- 
man-law  disabilities  continue,  so  that  the  contract  itself  is  utterly 
void  for  want  of  power  or  capacity  to  make  it,  the  doctrine  of  es- 
toppel cannot  be  invoked  in  order  to  remove  the  incapacity.  In  other 
words,  while  a  married  woman  may  be  estopped  by  affirmative  rep- 
resentations concerning  the  character  of  a  contract,  which,  If  her 
representations  be  true,  she  is,  notwithstanding  her  coverture,  under 
no  legal  disability  to  make,  she  cannot,  by  her  own  act  or  representa- 
tion, remove  her  legal  incapacity  to  make  a  contract  which  cover- 
ture alone,  under  any  and  all  circumstances,  disqualified  her  from 
making  except  in  a  prescribed  way."  This  view  is  sustained  by  the 
courts  of  Pennsylvania,  which  hold  that,  though  a  married  woman 
represents  herself  to  be  a  widow,  and  thereby  procures  a  loan  of 
money  upon  a  contract  executed  in  the  form  applicable  to  unmarried 
women,  she  is  not  estopped  from  showing  that  her  representation 
was  false,  and  thereby  escaping  her  obligation:  Keen  v.  Coleman,  39 
Pa.  St.  299;  80«Am.  Dec.  524;  Klein  v.  Caldwell,  91  Pa.  St.  140.  We 
believe,  however,  that  the  weight  of  the  more  recent  adjudications 
is  to  the  effect  that  a  wife  may  be  estopped  from  avoiding  her  deed,, 
though  executed  in  the  mode  appropriate  to  unmarried  women,  where 
It  appears  by  her  representation,  express  or  implied,  she  had  induced 
the  persons  dealing  with  her  to  believe  her  to  be  unmarried.  A 
widow,  having  contracted  a  second  marriage,  thereafter  acquired 
title  to  real  property,  taking  a  conveyance  to  herself  under  the  name 
which  she  tM>re  while  a  widow.    She  afterward  sought  a  loan  on  the 
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property,  stating  herself  to  be  a  widow  and  concealing  the  fact  of  her 
second  marriage.  She  executed  trust  deeds  to  secure  the  moneys- 
loaned  to  her,  and,  in  default  of  payment,  the  property  was  sold  un- 
der powers  conferred  by  these  deeds.  She  afterward  attempted  to- 
avoid  her  deeds  upon  the  ground  of  her  coverture,  and  that  the  in- 
debtedness which  they  were  given  to  secure  was  that  of  her  hus- 
band. It  was  held  that  her  conduct  had  been  fraudulent,  and  that 
she  was  therefore  estopped.  The  court  said:  "The  true  doctrine  is^ 
that  contracts  and  agreements  of  married  women  in  reference  to 
their  real  estate,  when  not  joined  therein  by  their  husbands,  where 
such  agreement  is  free  from  fraud,  cannot  be  enforced  in  law  or 
equity.  But  where  married  women  make  such  contracts  or  agree- 
ments by  fraudulent  means,  and  thus  obtain  Inequitable  advantages, 
ii  court  of  chancery  will  hold  them  estopped  from  setting  up,  and  re- 
lying on,  their  coverture  to  retain  the  advantage.  The  court  will  re- 
quire them  to  execute  and  perform  the  contract,  if  executory,  or  pre- 
vent them  from  avoiding  it  if  executed,  or  will  compel  them  to  place 
the  other  party  in  statu  quo,  before  they  will  be  allowed  to  rescind 
or  repudiate  such  agreements  or  contracts.  Whether  the  one  or  the 
other  form  of  relief  will  be  granted  must  depend  upon  the  equities  of 
the  case":  Patterson  v.  Lawrence,  90  III.  174;  32  Am.  Rep.  23.  A  wo- 
man living  under  her  maiden  name,  apart  from  her  husband,  and 
representing  lierself  as  a  single  woman,  executed  a  power  of  attorney 
to  her  father  under  which  he  made  application  for,  and  secured,  a 
loan  of  moneys,  and  executed  a  conveyance  to  secure  their  repay- 
ment. Afterward  she  made  a  deed  confirming  that  executed  by  her 
father  as  her  attorney  in  fact.  This  deed  described  her  as  an  un- 
married woman,  and  the  certificate  of  acliuowledgment  was  not  In 
the  form  requisite  for  the  acknowledgment  of  a  conveyance  by  a 
married  woman.  It  was  afterward  discovered,  or,  at  least,  claimed, 
that  a  divorce  entered  before  this  transaction  was  invalid,  that  she 
was  consequently  a  married  woman  at  the  date  of  the  execution  of 
the  power  of  attorney  as  well  as  of  the  deed,  and  it  was  hence  claimed 
that  the  conveyances  executed  by  and  in  her  name  were  void.  The- 
court,  without  indicating  with  gx-eat  particularity  the  grounds  upou 
which  its  judgment  was  based,  sustained  the  deeds  on  the  ground 
that,  in  construing  them,  the  court  ought  to  regard  her  as  she  re- 
garded herself  at  the  date  of  their  execution,  namely,  as  an  unmar- 
ried woman:  Reis  v.  Lawrence,  63  Cal.  129;  49  Am.  Rep.  83.  Other 
cases  may  be  found  in  which  a  similar  conclusion  was  reached  wherfr 
husband  and  wife  had  long  lived  separate  under  the  belief  that  their 
marital  relations  had  terminated.  Such  being  the  case,  the  court* 
were  of  the  opinion  that  neither  could  be  expected  to  consult  with  the- 
other  respecting  conveyances  of  the  wife's  separate  property,  and 
that  if  she  proceeded  to  dispose  of  it  on  the  assumption  that  she  wa» 
unmarried,  the  courts,  so  far  as  her  conveyance  was  concerned,  would 
treat  her  assumption  as  correct:  Rosenthal  v.  Mayhugh,  33  Ohio  St. 
195;  Richeson  v.  Simmons,  47  Mo.  20.  This  rule  has  been  applied 
though  the  grantee  In  the  deed  was  aware  the  grantor  was  a  mar- 
ried woman.  Tb'is,  where  a  woman  contracted  marriage  In  England 
in  1855,  left  that  country  and  her  husband  in  1863,  and  went  to  Call- 
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•fornla,  where  she  lived  apart  from  him  and  in  meritriclous  relations 
■with  another  man,  passing  as  his  wife  and  ignoring  her  former  mar- 
riage, and  conveying  to  her  paramour  In  1873  real  property  acquired 
by  her  in  California  executing  a  conveyance  in  the  manner  required 
'for  conveyances  of  unmarried  women,  it  was  held  that  she  could  not 
^Avold  such  conveyance  on  the  ground  that  the  certificate  of  aclinowl- 
"«dgment  thereto  was  not  in  the  form  prescribed  for  married  women. 
Mr.  Justice  Ross,  in  a  concurring  opinion,  said:  "I  agree  that  the 
^plaintiff  should  be  regarded  as  a  single  woman.  The  property  to 
which  she  asserts  title  was  acquired  by  her  in  this  state.  Her  hus- 
l)and  has  never  been  within  the  United  States.  For  twenty  odd  years 
*ehe  has  repudiated  her  marital  relations,  and  conducted  herself  with- 
••out  regard  to  them.  Under  such  circumstances,  to  permit  her  to  fall 
l)acl£  upon  them  and  avoid  her  deed,  on  the  ground  that  the  certificate 
-of  the  notary  does  not  recite  that  she  was  examined  'separate  and 
apart'  from  her  husband,  with  whom  she  had  no  relations  for  more 
than  twenty  years,  and  who  has  never  been  in  this  country,  seems 
^to  me  to  be  beyond  all  reason":  Hand  v.  Hand,  68  Oal.  137;  58  Am. 
Mep.  5. 

In  some  Instances,  wives  may  be  estopped  from  asserting  any  in- 
"terest  In  the  estates  of  their  husbands,  either  upon  the  ground  that 
there  had  been  a  substantial  severance  or  dissolution  of  the  marital 
relations,  or  that  a  wife  had,  by  her  absence  and  silence,  permitted 
-the  husband  to  convey  the  lands  to  a  purchaser  In  good  faith  and  for 
rvalue  in  Ignorance  of  her  existence  and  of  her  rights.  Thus,  both  In 
Xiouisiana  and  Texas,  it  has  been  held  where  a  husband  and  wife 
lived  separate  from  each  other  for  several  years  without  having  any 
more  regard  for  each  other  than  If  they  were  unmarried,  the  one 
win  be  estopped  from  claiming  his  or  her  share  In  the  marital  prop- 
<erty  of  the  other:  Picliens  v.  Gillam,  43  La.  Ann.  350;  Wright  v.  Hay, 
3.0  Tex.  130;  60  Am.  Dec.  200.  Especially  is  this  true  when  one  of 
^hera,  after  deserting  the  other,  has  lived  In  adidtery  with  a  third 
person:  Wheat  v.  Owens,  15  Tex.  241;  65  Am.  Dec.  164;  and  where 
homestead  rights  exist,  the  wife  surrenders  her  interest  therein  by 
abandoning  her  husband  aud  home  without  legal  excuse:  Farwell 
Brick  etc.  Co.  v.  McKenna,  86  Mich.  283. 

A  somewhat  remarlcable  series  of  opinions  has  been  pronounced 
a)y  the  supreme  court  of  the  state  of  Washington,  declarmg  that  If  a 
husband,  after  separating  from  his  wife,  goes  into  that  state,  and 
tthere  conducts  himself  and  acquires  property  as  a  single  man,  she 
>ln  the  meantime  making  no  effort  and  showing  no  desire  to  assert  her 
crights  as  a  spouse,  hor  relations  to  the  community  interests  will  be 
-deemed  to  have  been  abrogated  as  to  persons  who  deal  with  him  In 
-good  faith  and  on  the  assumption  that  he  is  unmarried;  and  she  will 
be  estopped  from  maintaining  any  claim  to  land  which  her  husband 
acquired  in  that  state  after  the  separation  and  subsequent  convey- 
ance to  an  innocent  purchaser:  Nuhn  v.  Miller,  5  Wash.  405;  34  Anl. 
St.  Rep.  868;  ^dler  v.  Niesz,  5  Wash.  182.  The  vice  of  these  deci- 
«ions.  If  they  it  vicious.  Is  that  they  may,  In  effect,  declare  the  wife 
to  be  estopped  because  she  has  not  made  her  relation  to  the  man 
'iinown  In  the  state  wherein  he  has  acquired  property,  when  in  fact 
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her  failure  to  do  so  may  not  have  been  caused  by  any  fraud  or  other 
wrong  on  her  part,  but  solely  by  his  wrong  in  abandoning  her  and 
securing  another  residence  without  leaving  her  with  the  means  to 
pursue  him  into  his  new  domicile  and  lieeping  on  active  txhibition 
therein  her  rights  in  him  and  his  property. 


Orth  V.  Orth. 

[145  Indiana,  184.] 

WILLS— TESTAMENTARY  WRITINGS.— A  letter  from  a 
husband  to  his  wife  informing  her  of  the  disposition  of  bis  property 
made  by  will,  not  attested  or  acknowledged,  Is  not  testamentary  In 
its  character. 

WILLS— PRECATORY  TRUST.— If  a  husband  by  his  will 
makes  his  wife  his  sole  beneficiary,  a  letter  from  him  to  her  of  the 
same  date  as  the  will  informing  her  of  the  disposition  made  of  his 
property,  advising  her  in  the  management  of  the  estate,  expressing 
the  hope  that  she  will  convey  certain  property  to  a  person  named, 
have  a  competence  during  life  and  sufficient  to  assist  his  children 
from  time  to  time,  as  they  may  need  it,  and  closing  with  the  desire 
that  she  shall  give  what  remains  at  her  death  to  his  children 
equally,  does  not  create  any  enforceable  trust  In  favor  of  such 
children. 

WILLS— RECOMMENDATIONS,  WHEN  DO  NOT  CREATE 
A  TRUST.— If  there  Is  doubt  whether  a  testator  intended  by  words 
of  advice  or  reeommcndatioji  to  narrow  an  otherwise  free  and  un- 
fettered devise  or  bequest,  the  courts  Incline  in  favor  of  the  absolute 
title  of  the  devisee  or  legatee. 

WILLS— TRUSTS  EX  MALEFICIO.— The  violation  of  a  parol 
promise  made,  by  the  sole  beneficiary  under  a  will  to  carry  out  the 
wishes  of  testator  expressed  in  a  letter  written  by  the  latter  to  the' 
former,  is  not  such  a  fraud  as  creates  a  trust  ex  maleficio. 

WILLS— PAROL  PROMISE— STATUTE  OF  FRAUDS.— A 
parol  promise  made  to  a  testator  by  the  sole  beneficiai-y  under  his 
will  to  couvey  certain  property  to  a  person  named  is  void  if  it  in- 
volves the  transfer  of  property  exceeding  in  value  the  limit  fixed 
by  the  statute  of  frauds. 

TRUSTS— EXECUTORY  RESTING  IN  PAROL.— Equity  does 
not  enforce,  in  behalf  of  a  mere  volunteer,  an  executory  parol  trust. 

WILLS— REVOCATION.— PAROL  TRUSTS  in  personal  prop- 
erty cannot  be  permitted  to  revoke  a  will  contrary  to  the  require- 
ments of  the  statute  upon  the  subject  of  such  revocation. 

WILLS— PRESUMPTION  OF  FRAUD.— The  rule  that  one  oc 
cupying  a  fiduciary  relation  to  another,  and  thereby  obtaining  an 
advantage  is  presumed  to  have  obtained  it  fraudulently,  does  not  ap- 
ply to  a  testamentary  disposition  made  by  a  husband  in  favor  of 
his  wife. 

WILLS— PRESUMPTION  OF  FRAUD.— A  devise  by  a  hus- 
band to  his  wife  is  not  presumptively  fraudulent,  requiring  equity 
to  charge  the  devise  with  a  trust  in  favor  of  those  who  may  stand 
In  the  relation  of  heirs. 

G.  Burry,  Palmer  &  Spencer,  and  Gould  &  Eldridge,  for  the 

appellants. 

Wallace  &  Baird,  for  the  appellees. 
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*»*  HACKNEY,  C.  J.  The  late  Honorable  Godlove  S.  Orth, 
by  his  last  will,  devised  and  bequeathed  to  Mary  Ann  Orth,  who 
was  his  second  wife,  all  of  his  real  and  ^^'^  personal  property, 
without  condition,  reservation,  or  limitation.  Bearing  the  date 
of  said  will  and  accompanying  the  same  was  this  letter  from  the 
testator  to  his  said  wife: 

"To  my  Dear  Wife:  Among  my  papers  you  will  find  my  will  of 
this  date.  I  give  and  bequeath  to  you  all  my  property,  real  and 
personal.  I  do  this  because  it  will  greatly  facilitate  the  settle- 
ment of  my  estate,  will  tend  to  save  unnecessary  costs  and  ex- 
penses, and  will  give  you,  if  properly  managed,  a  competence  dur- 
ing your  life,  and  something  for  each  of  the  children,  Will,  Mol- 
lie,  and  Hal  thereafter. 

"After  the  payment  of  all  my  debts,  I  trust  you  will  have  suffi- 
cient left  to  assist  all  my  children  as  they  may  need  from  time 
to  time,  without,  however,  endangering  your  own  support,  and  I 
have  full  confidence  that  you  will  act  justly  toward  all. 

"Unfortunately,  as  you  know,  I  am  heavily  in  debt,  but,  by 
prudent  management,  I  think  you  can  save  our  Benton  county 
farms,  or  at  least  the  640  acres,  being  in  section  12,  and  selling, 
if  necessary,  the  two  eighty-acre  tracts  in  section  1.  The  two 
houses  occupied  by  W.  M.  Orth  and  Jos.  Ewing  are  now  held  by 
us  jointly,  and  on  my  death  will  become  your  property  without 
the  will.  I  should  like  very  much,  and  hope  you  will,  as  soon  as 
you  find  you  can  safely  do  it,  make  a  deed  to  my  granddaughter, 
Lizzie  Eay  Orth,  for  the  house  now  occupied  by  her  father,  this 
will  furnish  them  with  a  home. 

"Our  land  in  Bollinger  county,  Missouri,  is  also  held  by  us 
jointly,  and  after  my  death  will  belong  to  you  without  the  will. 
Some  of  my  creditors  may  want  their  money  sooner  than  you  can 
realize  by  sale  of  property;  in  such  event,  I  advise  you  to  borrow 
money,  by  giving  mortgage  on  some  of  my  property,  but  I  would 
advise  you  not  to  mortgage  your  own  property  -^®®  for  any  such 
purpose.  Unless  I  am  much  mistaken,  the  rents  from  the  city 
property  and  farms  will  always  be  mare  than  sufficient  to  pay 
taxes  and  interest  on  my  debts,  but,  of  course,  it  will  be  good  pol- 
icy to  sell  property  as  fast  as  you  can  conveniently,  without  sac- 
rifice, and  apply  proceeds  to  the  payment  of  my  debts.  Whenever 
you  can  sell  any  of  your  own  property,  especially  that  which  is  un- 
productive, T  advise  you  to  do  so,  and  apply  proceeds  to  the  pay- 
ment of  my  debts,  thus  relieving  the  property,  which  by  the 
will  becomes  yours,  of  the  debts  against  the  same.  I  do  not  think 
it  necessary  to  administer  on  the  estate,  you  can  settle  without 
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it  I  think.  But  should  it  become  necessary,  you  can  take  out 
letters  yourself,  or  join  some  good  friend  with  you.  You  will 
need  advice.  Hal  will,  of  course,  be  on  hand,  besides  others 
whom  you  may  regard  as  trustworthy.  Do  not  pay  my  debts  until 
a  full  examination,  for  it  might  so  happen  that  claims  will  be  pre- 
sented through  mistake  or  otherwise,  or  without  proper  credits 
allowed.  In  my  papers  you  will  generally  find  receipts  and  mem- 
oranda in  reference  to  all  my  business  affairs.  Have  all  these 
carefully  examined.  In  a  word,  act  carefully,  prudently,  and  un- 
der such  good  advice  as  you  can  procure,  and  act  justly  towards 
yourself  and  towards  all  my  children,  and  I  shall  be  content.  My 
desire  in  this  matter  is  that  all  my  debts  be  paid,  that  you  have  a 
competence  during  your  life,  and  then,  what  is  left  to  give  to  all 
the  children  alike.    Farewell. 

GODLOVE  S.  OETH." 

In  December,  1882,  he  departed  this  life,  leaving  surviving 
him  his  widow,  said  Mary  Ann  Orth,  who  elected  to  take  under 
the  will,  Harry  A.  Orth,  and  Mary  Orth  McNutt,  his  children  by 
said  Mary  Ann,  and  William  M.  Orth,  a  son  by  his  former  wife. 
Since  the  death  of  the  testator,  said  Mary  Ann  Orth  and  William 
M.  Orth  have  departed  this  life  intestate;  Harry  **''  A.  Orth  is 
administrator  de  bonis  non,  with  the  will  annexed,  of  the  estate 
of  said  testator,  and  is  administrator  of  the  estate  of  said  Mary 
Ann  Orth;  William  M.  Orth  left  surviving  as  his  only  heirs  the 
appellants,  Eliza  Gertrude  Orth,  his  widow,  and  Lizzie  Eay  Orth, 
his  daughter,  and  the  appellant  Spencer  is  administrator  of  said 
William's  -estate. 

Said  appellants  instituted  this  suit,  in  eight  paragraphs  of  com- 
plaint, against  the  appellees,  Mary  Orth  McJSTutt  and  Harry  A. 
Orth  personally,  and  as  administrator  of  said  two  estates  of  his 
father  and  his  mother.  Harry  A.  Orth  and  Mary  Orth  McNutt 
severally  demurred  to  each  paragraph  of  the  complaint,  s'tating 
as  causes  of  demurrer  that  neither  paragraph  stated  facts  suffi- 
cient to  constitute  a  cause  of  action,  and  that  several  causes  of  ac- 
tion were  improperly  joined.  Harry  A.  Orth,  in  his  capacity  as 
administrator  de  bonis  non,  demurred  separately  to  each  para- 
graph of  complaint,  stating  as  causes  of  demurrer  a  want  of  suffi- 
cient facts,  a  want  of  jurisdiction  over  his  person,  and  a  want  of 
jurisdiction  of  the  subject  matter  of  the  action.  Pending  the 
demurrers,  the  plaintiffs  dismissed  their  action  as  to  the  estate  of 
Mary  Ann  Orth,  and  thereupon  the  court  sustained  said  several 
demurrers  to  the  several  paragraphs  of  complaint.  Upon  that 
ruling  arise  the  only  questions  for  review. 
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The  first  paragraph  of  complaint  alleged  the  execution  of  the 
will  and  of  said  letter,  both  of  which  were  exhibited  by  reference, 
and  alleged  that  Mary  Ann  Orth  knew  the  contents  of  said  letter, 
and  promised  said  Godlove  to  carry  out  the  requests  and  inten- 
tion expressed  in  said  letter;  that  said  Godlove,  during  his  last 
illness,  would  have  made  other  provisions  in  favor  of  said  Wil- 
liam, but  that  Mary  Ann,  Harry  A.,  and  Mary  0.,  conspired  to 
deprive  William  ^'^  of  any  interest  in  the  estate,  and  did,  by 
promises  and  protestations,  dissuade  said  Godlove  from  making 
changes  in  his  will,  and  that  they  did,  during  his  last  sickness, 
exclude  from  his  room  and  bedside  the  friends  of  William,  and 
persons  who  might  secure  a  change  in  said  will;  that  a  few  days 
before  his  death,  said  Godlove  called  to  his  bedside  his  said  wife 
and  his  three  children,  and  in  the  presence  of  each  and  all  of 
them  had  said  wife  and  said  children,  Harry  A.  and  Mary  0.,  to 
promise  to  carry  out  the  wishes  expressed  in  said  letter.  It  is  also 
alleged  that  parts  of  the  estate  were  converted  by  Mary  Ann  Orth 
and  parts  were  made  over  to  and  converted  by  said  Harry  A. 
and  Mary  0;  that  Mary  A.,  when  executrix,  and  Harry  A.,  as  ad- 
ministrator de  bonis  non,  made  no  inventory  and  no  accounting 
to  the  court  of  the  assets  of  the  estate,  or  any  disposition  of  the 
same.  An  accounting  and  partition  are  prayed,  upon  the  theory 
that  the  letter  and  the  oral  promises  created  a  trust  in  favor  of 
William  M.  in  the  property  of  the  estate  of  his  father. 

The  second  paragraph  alleges  substantially  the  same  facts,  but 
adds  that  after  the  death  of  Godlove  S.  Orth,  his  widow,  Mary 
Ann  Orth,  stated  to  William  M.  Orth  that  she  was  intending  and 
endeavoring  to  treat  all  the  children  alike,  according  to  the  ex- 
pressed wishes  of  his  father;  that  pursuant  to  that  expressed  in- 
tention and  her  promise,  she  procured  a  will  to  be  written,  which, 
to  some  extent,  would  carry  out  such  wishes;  that  said  Harry  A. 
and  Mary  0.,  further  contriving  to  defraud  William  of  that  por- 
tion of  the  estate  of  his  father  which,  after  the  death  of  Mary 
Ann,  would  rightfully  belong  to  him  or  his  heirs,  by  importu- 
nities, and  by  appealing  to  the  maternal  feeling  of  said  Mary  Ann 
Orth  in  an  improper  manner,  before  and  during  her  last  sickness, 
postponed  from  ^^^  time  to  time  the  execution  of  such  will  until 
Mary  Ann  Orth  died  without  making  provision  for  said  William. 
By  this  paragraph  damages  are  sought. 

The  third  paragraph  differs  from  the  first  in  alleging  a  promise 
by  Mary  Ann  Orth  to  William  Orth,  after  the  death  of  Godlove  S. 
Orth,  to  carry  out  the  wishes  expressed  in  said  letter,  and  fre- 
quent requests  by  William  M.  that  she  do  bo,  and  that  she  died, 
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having  neglected  to  comply  with  that  promise.     Damages  are 
claimed  by  this  paragraph. 

The  fourth  paragraph  pleads  the  facts  alleged  in  the  secon«3 
paragraph,  but  upon  the  theory  of  a  trust,  as  in  the  first  para- 
graph, seeks  an  accounting  and  partition. 

The  fifth  paragraph  alleges  substantially  the  facts  pleaded  in 
the  first,  second,  and  third  paragraphs,  and  demands  an  account- 
ing and  partition. 

The  sixth  paragraph  differs  from  the  third  in  alleging  that 
the  promise  of  Mary  Ann  Orth  to  William  M.  to  carry  out  the 
wishes  of  his  father,  as  expressed  in  said  letter,  was  induced  by 
a  threat  of  said  William  to  sue  her  for  the  enforcement  of  hia 
claim,  and  that  by  reason  of  her  said  promise,  and  in  considera- 
tion thereof,  he  desisted  from  suing  as  he  had  intended.  An  ac- 
counting and  partition  were  prayed. 

The  seventh  paragraph  alleged  the  facts  of  the  sixth,  and,  in- 
stead of  an  accounting  and  partition,  sought  damages. 

The  eighth  paragraph  was  the  same  as  the  sixth,  omitting  the 
allegation  that  Wi^li^^^  ^-  C)rth  withheld  suit  in  consideration 
of  the  promise  of  Mary  Ann  Orth  to  provide  for  him,  and  that 
she  had  died  without  executing  her  will.  In  addition  to  the  facts 
pleaded  in  the  sixth  paragraph,  it  was  alleged  that  Harry  A.  and 
Mary  0.  wrongfully  converted  to  themselves  the  property  of 
Godlove  S.  Orth  remaining  at  ^^^  the  death  of  Mary  Ann  Orth. 
The  demand  was  for  damages. 

The  complaint  covers  ninety  pages  of  typewritten  legal  cap, 
and  the  paragraphs  differ  so  slightly  that  we  have  deemed  it  ad- 
visable to  state  them  briefly,  rather  than  to  set  them  out  at 
length. 

Our  statute  of  wills  (Eev.  Stats,  1894,  sec.  2746),  provides  that 
"no  will  except  a  nuncupative  will  shall  affect  any  estate,  unless 
it  be  in  writing,  signed  by  the  testator,  or  by  someone  in  his 
presence  with  his  consent,  and  attested  and  subscribed  in  his 
presence  by  two  or  more  competent  witnesses."  It  would  seem 
unnecessary  to  remark  that  this  provision  is  wise  in  its  purpose 
to  require  the  solemn  and  almost  sacred  disposition  of  property 
by  testament,  to  exclude  unauthentic  writings,  the  possible  sub- 
jects of  forgery,  and  evidence  of  parol  declarations  of  devise  and 
bequest,  the  possible  subjects  of  false  testimony.  The  letter  of 
the  testator,  if  it  contained  testamentary  words,  has  not  the  at- 
testation required  by  the  statute  to  entitle  it  to  recognition  as  his 
will,  nor  does  it  carry  even  the  force  of  recognition  by  any  refer- 
ence from  within  the  lines  of  the  will.  It  is  not  acknowledged,  as 
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required  in  the  case  of  deeds,  even  if  that  should  be  sufficient,  and 
has  no  other  authentic  protection  from  the  rule  guarding  against 
forged  instruments  of  title.  We  do  not  regard  the  letter  as  of  a 
testamentary  character:  See  McCarty  v.  Waterman,  84  Ind.  550; 
Moore  v.  Stephens,  97  Ind.  271.  Indeed,  we  do  not  understand 
counsel  to  insist  that  by  it  William  M.  Orth  became  a  devisee  or 
legatee,  but  it  may,  possibly,  be  considered  in  determining  the 
intention  of  the  testator  in  the  provisions  made  by  his  will:  Cope- 
land  V.  Summers,  138  Ind.  219.  In  so  receiving  it,  however,  we 
should  be  mindful  of  the  rule  that  the  authentic  ^^^  provisions 
of  the  testament  itself  are  recognized  by  the  statute  as  the  most 
worthy  source  of  information  as  to  the  testator's  intention,  and 
that  where  the  intention  there  manifested  is  without  uncertainty 
or  doubt,  we  should  be  slow  to  permit  doubt  or  uncertainty  to 
thrust  itself  into  the  will  and  thwart  that  clearly  expressed  and 
otherwise  certain  intention. 

The  only  disposition  of  property,  made  by  the  will,  was  in  the 
following  language: 

"I  do  hereby  devise  and  bequeath  to  my  wife,  Mary  Ann  Orth, 
in  fee  simple,  all  and  singular,  my  real  estate,  of  whatsoever  na- 
ture or  description,  situate  in  Tippecanoe,  Benton,  and  Wliite 
counties,  Indiana,  all  of  my  real  estate  in  the  states  of  Iowa  and 
Missouri,  or  wheresoever  else  situated  and  of  which  I  may  die 
seised  or  possessed. 

"And  I  do  further  give,  devise,  and  bequeath  to  my  wife,  Mary 
Ann  Orth,  absolutely,  all  of  my  personal  estate,  of  whatever  na- 
ture or  description,  which  may  be  owned  by  me  at  the  time  of 
my  death.  I  hereby  grant  to  my  said  wife  full  power,  either  with 
or  without  administration  on  my  estate,  to  collect  all  my  debts 
and  choses  in  action,  and  to  do  whatever  may  be  necessary  in  the 
final  settlement  of  my  estate,  hereby  enjoining  upon  her  to  pay 
all  just  debts  and  liabilities  as  soon  after  my  death  as  may  be. 

"Should  administration  on  my  estate  be  necessary  or  desirable, 
I  hereby  appoint  my  said  wife  executrix  of  this,  my  last  will  and 
testament,  giving  her  authority  to  associate  one  or  more  persons 
with  her  in  the  execution  of  this  trust. 

"I  desire  aU  my  dear  children  to  know  and  feel  that  this  dispo- 
sition of  my  estate  is,  in  my  judgment,  the  best  under  all  the 
circumstances  surrounding  it — ^knowing  that  they  will  find  my 
said  wife  as  much  disposed  to  love  and  care  for  them,  and  to  deal 
justly  ^^^  by  them,  as  I  have  always  felt  and  acted  toward  them 
myself.'* 

It  would  be  difficult,  if  not  impossible,  to  conceive  or  to  re- 
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duce  to  words  a  more  sweeping  and  unfettered  disposition  of 
property,  or  a  clearer  or  more  certain  designation  of  the  object  of 
the  bounty.  Mary  Ann  Ortli  was  given,  in  fee  simple,  all  of  the 
real  estate,  and  was  given,  absolutely,  all  of  the  personal  property. 
Considering  the  letter  as  if  it  followed  these  unambiguous  dec- 
larations of  intention  to  vest  in  the  wife  the  fullest  title  known 
to  the  law,  and  we  will  determine  its  legal  and  equitable  effect. 
We  have  already  seen  that  it  does  not  arise  to  the  standard  of  a 
testament,  and  we  are  now  to  look  at  it  to  ascertain  if  it  bespeaks 
the  testator's  intention  to  have  encumbered  the  devise  and  be- 
quest with  a  trust  in  favor  of  his  children.  Almost  the  first 
words  of  the  letter,  which  is  addressed  to  his  wife,  are:  "I  give 
and  bequeath  to  you  all  my  property,  real  and  personal."  She  is 
advised  of  his  financial  embarrassment,  and,  in  a  practical,  thor- 
oughly businesslike  course,  she  is  advised  how  to  take  the  best 
advantage  of  the  embarrassment.  In  this  advice  the  intention  is 
repeated  that  her  title  and  holding  is  unqualified,  for  he  suggests 
that  of  her  property,  not  received  by  devise,  she  sell  that 
which  is  unproductive,  paying  his  debts  with  the  proceeds,  and 
*'thus  relieving  the  property  which,  by  the  will,  becomes  yours.'* 
There  is  no  word  of  command  ^  the  letter,  but  its  tone  is  en- 
tirely advisory.  True,  there  are  expressions  of  hope,  of  confi- 
dence, and  of  request.  The  hope  is  that  his  indebtedness  may 
not  sweep  away  the  estate  and  leave  the  wife  without  support 
during  her  life,  without  means  to  help  his  children  from  time 
to  time,  as  they  may  need  it,  and  without  something  which  she 
may,  at  the  end,  give  to  his  children.  The  ^^^  confidence,  that 
she  will  so  help  his  children  from  time  to  time,  and  finally, 
*Vhat  is  left  give  to  all  the  children  alike."  The  request,  that  she 
convey  to  William's  daughter,  Lizzie  Eay  Orth,  as  a  home  for 
William's  family,  a  house  and  lot  belonging  to  the  wife  inde- 
pendently of  the  will. 

There  is  not  a  syllable  expressing  the  intention  to  charge  the 
estate  devised  with  an  enforceable,  legal,  or  equitable  trust  in 
favor  of  the  children.  There  is  that  which,  from  various  expres- 
sions, denotes  a  confiding  trust  in  the  wife  that  she  will  deal 
fairly,  justly,  and  equitably  with  his  children.  That  trust  raises 
but  a  moral  obligation,  and  creates  no  interest  in  the  property  in 
favor  of  the  children,  and  does  not  burden  the  absolute  title 
given  by  the  -wall  to  the  wife.  In  1  Lewin  on  Trusts,  edition  of 
1888,  page  135,  it  is  said:  ""WTiere  both  objects  and  property  are 
certain,  yet  no  trust  will  arise,  if  the  testator  expressly  declare 
that  the  language  is  not  to  be  deemed  imperative,  or  the  con- 
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struing  it  a  trust  would  be  a  contradiction  to  the  terms  in  which 
the  preceding  request  is  given;  or  if,  all  the  circumstances  con- 
sidered, it  is  more  probable  that  the  testator  meant  to  communi- 
cate a  mere  discretion;  ....  or  if  a  testator  give  the  property  to 
his  wife.  Veil  knowing  her  sense  of  justice  and  love  of  family, 
and  feeling  perfect  confidence  that  she  will  manage  the  same  to 
the  best  advantage  for  the  benefit  of  the  children';  or  'to  be  used 
by  her  in  such  ways  and  means  as  she  may  consider  best  for  her 
own  benefit  and  that  of  my  three  children';  or  'feeling  confident 
that  she  will  act  justly  to  our  children  in  dividing  the  same 
when  no  longer  required  by  her'  or,  'in  full  confidence  that  she 
will  do  what  is  right  as  to  the  disposal  thereof  between  my  chil- 
dren, either  in  her  lifetime,  or  by  will  after  her  decease';  or  *ta 
be  at  her  ^^^  disposal  in  any  way  she  may  think  best  for  the 
benefit  of  herself  and  family';  or  'to  his  wife  absolutely,  with  full 
power  for  her  to  dispose  of  the  same  as  she  may  think  fit  for  the 
benefit  of  his  family,  having  full  confidence  that  she  will  do  so.'  " 
We  cite  in  support  of  the  text  the  following  decisions:  Harper  v. 
Phelps,  21  Conn.  257;  McCreary  y.  Burns,  17  S.  C.  45;  Colton  v. 
Colton,  21  Fed.  Rep.  594;  Foose  v.  Whitmore,  82  N.  Y.  405;  37 
Am.  Rep.  572;  Howard  v.  Carusi,  109  U.  S.  725;  Hopkins  v. 
Glunt,  111  Pa.  St.  287;  Mclntyre  v.  Mclntyre,  123  Pa.  St.  329; 
10  Am.  St.  Rep.  529;  Rose  v.  Porter,  141  Mass.  309. 

There  should  be  no  confusion  of  the  expression  of  the  testator 
of  confidence  that  his  wife,  at  her  death,  would  provide  for  the 
children,  with  the  absolute  devises  and  bequests  of  the  will  so 
as  to  possibly  imply  a  life  estate  rather  than  a  fee  simple  in  the 
wife.  No  such  contention  is  made  by  the  appellants,  but  the  one 
inquiry  arising  from  the  letter  is,  Does  it  point  a  trust  in  the 
property  devised,  or  bespeak  the  testator's  intention  to  raise  a 
trust  in  favor  of  his  children?  Very  clearly,  we  think,  it  does 
not.  But,  while  considering  it  as  if  a  part  of  the  will,  suppose  its 
terms  were  more  obscure  and  doubtful  than  we  have  regarded 
them,  and  that  they  should  make  the  question  doubtful  as  to 
whether  the  testator  intended  to  narrow  the  otherwise  free  and 
unfettered  devise  and  bequest.  Our  duty  would  then  be  to  dis- 
regard the  doubt  and  adhere  to  the  clearly  expressed  provisions 
as  indicating  the  intention  of  the  testator.  As  said  in  the  recent 
case  of  Ross  v.  Ross,  135  Ind.  367:  "Where  an  estate  in  fee  is  de- 
vised in  one  clause  of  a  will,  in  clear  and  decisive  ^erms,  it  cannot 
be  taken  away  or  cut  down  by  raising  a  doubt  upon  a  subsequent 
clause,  nor  by  inference  therefrom,  nor  by  any  subsequent  words 
that  are  not  as  clear  and  decisive  as  the  words  of  the  clause  giv- 
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ing  ^®*  the  estate  in  fee:  Bailey  v.  Sanger,  108  Ind.  264;  O'Boylo: 
V.  Thomas,  116  Ind.  243." 

The  case  of  Fullenwider  v.  "Watson,  113  Ind.  18,  involves  the- 
two  questions  as  to  considering  the  effect  of  words  of  recommen- 
dation, and  excluding  tliose  merely  casting  doubt  upon  provision* 
otherwise  clearly  made.  There  the  will  gave  to  the  wife,  by  de- 
cisive words,  the  personal  estate,  but  followed  the  words  of  be- 
quest with  the  following:  "To  have,  use,  and  enjoy  the  same 
as  she  may  choose,  and  to  dispose  of  the  same  in 
such  manner  as  she  may  desire;  yet  I  request  that  if,  at  the  time 
of  her  decease,  any  of  the  personal  property  shall  remain  un- 
disposed of,  it  be  given  to  the  children  of  my  son  ....  and  the 
children  of  my  daughter."  This  court  said  of  the  bequest:  "We 
are  very  far  within  the  authorities  when  we  affirm  the  proposi- 
tion that  where  a  bequest  of  personal  property,  without  limita- 
tion to  life  or  a  particular  use,  is  made,  and  is  accompanied  by 
an  absolute  power  of  disposition,  the  first  taker  takes  the  whole 
interest.  It  has  been  for  centuries  the  rule  that,  where  the  whole 
estate  is  absolutely  devised,  a  repugnant  condition  must  yield: 
Allen  V.  Craft,  109  Ind.  476;  58  Am.  Eep.  425.  But  here  there 
is  no  condition,  for  the  words  employed  are  words  of  recommen- 
dation, not  words  of  condition  or  restriction,  and  the  case  is  with- 
in the  rule  declared  by  Utie  adjudged  cases:  Yan  Gorder  v.  Smith, 
99  Ind.  404,  and  cases  cited;  Stowell  v.  Hastings,  59  Vt.  494;  59 
Am.  Rep.  748;  Howard  v.  Carusi,  109  U.  S.  725;  Knight  v. 
Knight,  3  Beav.  148;  2  Story's  Equity  Jurisprudence,  sec.  1070." 

Considered  as  a  rule  for  ascertaining  the  intention  of  the  tes- 
tator, there  is  no  room  to  distinguish  between  bequests  of  per- 
sonal property  and  devises  of  real  estate.  The  force  of  the  let- 
ter, in  the  creation  of  a  trust,  certainly  gains  no  strength  by  con- 
sidering it  apart  from  the  Avill,  where  it  must  stand,  and  where, 
^^^  as  we  have  said,  the  courts  should  be  slow  to  accept  it  in  the 
face  of  the  statutes  of  wills,  of  trusts,  and  of  frauds,  as  impairing 
the  force  of  solemn  testamentary  provisions,  made  in  conformity 
to  the  statutes.  Appellants'  learned  counsel  strenuously  insist 
that  they  do  not  set  up  the  letter  as  creating  the  trust  upon 
which  they  rely,  but  insist  that  the  trust  which  they  would  en- 
force, and  for  the  violation  of  which  they  seek  damages,  is  a 
trust  ex  maleficio,  or  a  constructive  trust,  arising  from  the  fraud- 
ulent conduct  of  Mrs.  Orth  subsequent  to  the  execution  of  the 
will. 

The  position  of  counsel  is  stated  by  them  in  a  quotation,  sup- 
plemented by  the  authorities  they  cite,  which  we  take  from  their 

AK.  8».  R«P.,  Vol.  LVII.— 18 


194  Orth  v.  Orth.  [Indiana, 

brief:  "Where  a  person,  knowing  that  a  testator,  in  making  a 
disposition  in  his  favor,  intends  it  to  be  applied  for  purposes  oth- 
-er  than  his  own  benefit,  either  expressly  promises,  or  by  silence 
implies,  that  he  will  carry  the  testator's  intention  into  effect,  and 
the  property  is  left  to  him  upon  the  faith  of  that  promise,  or  un- 
dertaking, it  is,  in  effect,  a  case  of  trust;  and,  in  such  a  case,  the 
•court  will  not  allow  the  devisee  to  set  up  the  statute  of  frauds — 
or  rather  the  statute  of  wills,  by  which  the  statute  of  frauds  is 
now, in  this  respect, superseded;  and  for  this  reason  the  devisee, by 
liis  conduct,  has  induced  the  testator  to  leave  him  the  property; 
«nd,  as  Lord  Justice  Turner  says,  in  Russell  v.  Jackson,  10  Hare, 
108, no  one  can  doubt  that,  if  the  devisee  had  stated  that  he  would 
3Qot  carry  into  effect  the  intentions  of  the  testator,  the  disposition 
in  his  favor  would  not  have  been  found  in  the  will.  But  in  this  the 
•court  does  not  violate  the  spirit  of  the  statute;  but  for  the  same 
'end,  namely,  prevention  of  fraud,  it  ingrafts  the  trust  on  the  de- 
vise, by  admitting  evidence  which  the  statute  would  in  terms  ex- 
clude, in  order  to  prevent  ^^'^  the  party  from  applying  the  prop- 
erty to  a  purpose  foreign  to  that  for  which  he  undertook  to  hold 
it":  Rockwood  v.  Rockwood  (1636),  1  Cro.  Eliz.  164;  Chamber- 
laine  v.  Chamberlaine  (1678),  Freem.  Ch.  34;  Thynn  v.  Thynn 
'(1684),  1  Vern.  295,  296;  Devenish  v.  Baines  (1689),  1  Ch.  Free. 
3;  Oldham  v.  Litchford  (1705),  2  Vern.  506;  Drakeford  v.  Wilks 
(1747),  3  Atk.  539;  Reech  v.  Kennegal  (1748),  1  Ves.  Sr.  122, 
123;  1  Amb.  67;  1  Wils.  227;  Barrow  v.  Greenough  (1796),  3  Ves. 
Jr.  151,  152;  Byrn  v.  Godfrey  (1798),  4  Ves.  Jr.  6,  10;  Stickland 
T.  Aldridge  (1804),  9  Ves.  Jr.  516;  Paine  v.  Hall  (1812),  18  Ves. 
Jr.  475;  Chamberlain  v.  Agar  (1813),  2  Ves.  &  B.  259;  Podmore 
•Y.  Gunning  (1836),  7  Sim.  644;  Russell  v.  Jackson  (1852),  10 
Hare,  198,  204,  211;  Wallgrave  v.  Tebbs  (1855),  2  Kay  &  J.  313, 
321,  322;  Tee  v.  Perris  (1856),  2  Kay  &  J.  357;  Moss  v.  Cooper 
(1861),  1  Johns  &  H.  352,  366;  Jones  v.  Badley  (1869),  L.  R.  3 
^q.  635,  652;  McCormick  v.  Grogan  (1869),  L.  R.  4  Eng.  &  Ir. 
App.  82;  Springett  v.  Jenings  (1870),  L.  R.  10  Eq.  487,  495; 
Bowbotham  v.  Dunnett  (1878),  L.  R.  8  Ch.  Div.  430,  436;  Boyes 
►case  (1884),  L.  R.  26  Ch.  Div.  531,  535;  Owing's  case  (1826), 
1  Bland,  370;  17  Am.  Dec.  311;  Hoge  v.  Hoge  (1832),  1  Watts, 
163,  215,  216;  26  Am.  Dec.  52;  Barrell  v.  Hanrick  (1868),  42  Ala. 
€0,  73:  Caldwell  v.  Caldwell  (1870),  7  Bush,  515;  Dowd  v.  Tucker 
<]S74),  41  Conn.  197;  O'Hara  v.  Dudley  (1884),  95  N.  Y.  403;  47 
Am.Rep.53;  Gilpatrick  v.  Gliddcn  (1888),  SI  Me.  137;  10  Am.St. 
:ilep.  245;  Graves  v.  Graves  (1890),  9  N.  Y.  Supp.  145;  Ragsdale 
^.  Ragsdale  (1890),  68  Miss.  92;  24  Am.  St.  Rep.  256;  Larmon  r. 
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Knight,  140  111.  232;  33  Am.  St.  Rep.  229;  Gaither  v.  Gaither,  3 
Md.  Ch.  158,  160;  Church  v.  Ruland,  64  Pa.  St.  438;  Vreeland  v. 
Williams,  32  N.  J.  Eq.  734;  Glass  v.  Hulbert,  102  Mass.  24,  39, 
40;  3  Am.  Rep.  418;  Browne  on  the  Statute  of  Frauds,  sec.  93; 
p.  3;  i»-^  Towles  v.  Burton,  Rich.  Eq.  Cas.  146;  24  Am.  Dec. 
409;  Jones  v.  McKee,  3  Pa.  St.  496, 497;  45  Am.  Dec.  661;  McKee 
V.  Jones,  6  Pa.  St.  425;  Schultz's  Appeal,  80  Pa.  St.  396;  Will- 
iams V.  Fitch,  18  N.  Y.  546;  Campbell  v.  Brown,  129  Mass.  23, 
26,  Socher's  Appeal,  104  Pa.  St.  609;  Piper  v.  Hoard,  107  N.  Y. 
67,  82;  1  Am.  St.  Rep.  785,  789;  Richardson  v.  Adams,  10  Yerg. 
273;  Hooker  v.  Axford,  33  Mich.  453;  De  Laurencel  v.  De  Boom, 
48  Cal.  581,  585;  Kennedy  v.  Kennedy,  2  Ala.  571;  Brook  v. 
Chappell,  34  Wis.  405;  Thomson  v.  White,  1  Dallas,  424;  1  Am. 
Dec.  252;  Cox  v.  Arnsmann,  76  Ind.  210,  212,  213;  Browne  v. 
Browne,  1  Har.  &  J.  430. 

If  the  position  so  assumed  were  correct,  and  if  the  authorities 
cited  could  be  held  to  apply,  under  the  statutory  provisions  in 
this  state  concerning  wills,  trusts,  and  frauds,  questions  upon 
which  we  now  venture  no  opinion,  it  is,  nevertheless,  true  that, 
upon  the  allegations  of  any  paragraph  of  the  complaint,  the  letter 
is  read  to  define  the  limits  and  character  of  the  trust.  It  is  from 
the  letter  that  the  subject  of  the  trust  insisted  upon  is  to  be 
taken;  it  is  from  the  letter  that  the  objects  of  the  trust  must  be 
learned;  it  is. from  the  letter  that  the  time  and  manner  of  per- 
formance of  the  trust  shall  be  determined,  if  at  all.  No  promise 
of  Mrs.  Orth  to  her  husband  is  alleged  which  did  not  have  refer- 
ence to  his  wishes,  as  expressed  in  the  letter.  No  promise  of  Mrs. 
Orth  to  William  is  alleged,  which  did  not  have  reference  to  the 
Avishes  of  his  father  as  expressed  in  the  letter.  The  alleged  prom- 
ises to  William,  after  the  death  of  his  father,  however,  do  not  con- 
stitute an  element  in  the  creation  of  a  trust,  if  a  trust  was  created, 
but,  from  the  standpoint  of  the  appellants,  may,  possibly,  be  con- 
sidered in  determining  whether  Mrs.  Orth  violated  the  alleged 
promises  to  her  husband. 

The  important  question,  involving  the  letter,  is  as  *^^  we  have 
said,  that  it  must  be  accepted  as  defining  the  scope  of  the  trust 
claimed.  The  oral  promises  constituting  the  alleged  fraud,  the 
essence  of  the  trust  ex  maleficio,  considered  apart  from  the  letter 
would  be  meaningless,  since  those  promises  were  but  generally  to 
carry  out  the  wishes  expressed  in  the  letter.  The  alleged  oral 
promises,  without  the  letter,  do  not  define  the  extent  of  the  prop- 
erty to  be  regarded  as  the  subject  of  the  trust,  nor  the  interest  to 
be  held  for  the  several  alleged  beneficiaries,  nor  the  time  when 
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the  trust  obligations  should  be  discharged.  In  a  word,  there  waa 
nothing  definite,  in  the  conversation  alleged,  as  to  any  element  of 
a  trust,  unless,  possibly,  it  was  as  to  the  persons  hoped  to  be  bene- 
fited. If  we  are  correct  in  our  conclusions  that  the  letter  raises 
no  trust,  and  does  not  limit  or  qualify  the  absolute  devise  and  be- 
quest to  Mrs.  Orth;  if  it  gives  to  the  appellants  no  legal  or  equita- 
ble interest  in  the  property,  and  does  not  supply  the  alleged  trust, 
as  appellants  expressly  affirm  in  their  able  briefs;  and  if  it  must 
be  looked  to  as  defining  the  trust  claimed  to  arise  from  the  al- 
leged fraud  of  Mrs.  Orth,  we  find  that  the  same  uncertainty 
and  indefiniteness  attends  the  alleged  trust  ex  maleficio  with  the 
letter  as  ^Yithout  it.  "VVe  apprehend  that  authority  should  not  be 
required  to  support  the  proposition  that  a  trust,  whether  de- 
clared or  arising  from  conduct,  which  does  not,  with  reasonable 
certainty,  point  the  essential  elements  of  a  trust,  is  no  trust  at 
all. 

The  rule  stated  by  Lewin  on  Trusts,  page  56,  is:  "Nor  will  the 
trust  be  executed  if  the  precise  nature  of  the  trust  cannot  be  as- 
certained." We  do  not  understand  the  appellants  to  maintain 
that,  as  a  rule  of  equity,  Mrs.  Orth  should  have  been  punished, 
or  that  her  children  shall  now  be  punished,  to  the  extent  of  giv- 
ing up  all  of  the  property  devised,  because  of  her  fraud  or  their 
*****  fraud.  Nor  is  it  more  reasonable  that,  because  of  fraud,  if 
such  it  be,  without  being  able  to  ascertain  and  define  the  nature 
and  extent  of  the  trust  wbich  the  testator  may  have  had-in  mind, 
a  court  of  equity  should  affix  the  punishment,  at  a  sum  equal  to 
one-third  of  the  property  devised,  and  confer  it  upon  William's 
heirs.  If  we  are  unable  to  ascertain  the  nature  and  extent  of  the 
trust  intended,  we  are  powerless  to  enforce  it,  and  are  unauthor- 
ized to  gauge  it  to  meet  the  ordinary  rules  of  equality.  As  al- 
read}'  indicated,  the  letter  creates  no  trust;  the  parol  prom- 
ises create  no  trust;  and  the  letter  and  the  promises  together, 
so  far  from  creating  a  trust,  but  constitute  the  promise  to 
perform  in  the  future  a  duty  neither  legal  nor  equitable. 
Does  this  breach  of  duty  work  such  fraud  and  injustice  as  to 
require  that  equity  shall  construct  a  trust  in  behalf  of  the  heira 
of  the  testator?  If  it  does,  equity  will  be  required,  contrary  to 
the  views  of  the  appellant,  and  contrary  to  our  view  of  the  effect 
of  the  letter,  to  go  to  the  letter,  and  from  it  frame  the  terms  and 
conditions  of  the  trust,  and  supplement  them  with  the  oral  prom- 
ise creating  it,  and  ingraft  both  upon  the  will  to  its  overthrow. 
But  we  are  not  willing  to  concede  that  the  fraud  is  such  as  to 
raise  a  trust  ex  maleficio.    Such  a  trust,  in  its  very  nature,  im- 
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plies  the  absence  of  an  intention  on  the  part  of  the  parties  to 
create  a  trust  by  their  own  expression;  for  it  "would  be  but  to  re- 
peal the  Etatute  of  trusts  (Tlev.  Stats.  1894,  sec.  3391),  forbidding 
the  creation  by  parol  of  a  trust  concerning  lands,  to  permit  the 
parties,  after  declaring  a  parol  trust  and  violating  it,  to  then 
plead  that  violation  as  the  fraud  calling  for  the  equitable  con- 
struction of  that  particular  trust.  "Oonstructive  trusts  include 
all  those  instances  in  which  a  trust  is  raised  by  the  doctrine  of 
equity  for  the  purpos'^  of  working  out  justice  in  the  most  efficient 
manner,  where  there  is  no  ^^^  intention  of  the  parties  to  create  a 
relation,  and  in  most  cases  contrary  to  the  intention  of  the  one 
holding  the  legal  title,  and  where  there  is  no  express  or  implied, 
written  or  verbal  declaration  of  the  trust":  2  Pomeroy's  Equity 
Jurisprudence,  sec.  1044;  Perry  on  Trusts,  see.  166;  Pillow  v. 
Brown,  26  Ark.  240;  HoUingshead  v.  Simms,  51  Oal.  158;  Mc- 
Lane  v.  Johnson,  43  Vt.  48;  Thompson  v.  Thompson,  16  Wis. 
94;  Collins  v.  Collins,  6  Lans.  368;  Griffith  v.  Godey,  113  U.  S. 
89;  Lewin  on  Trusts,  180,  note  1;  Mescall  v.  Tully,  91  Ind. 
96;  Wright  v.  Moody,  116  Ind.  175. 

There  are,  perhaps,  eases  where  parol  trusts,  ineffectual  under 
the  statute,  have  been  procured  by  such  fraud  and  deceit  as  that 
equity  will  grant  relief  for  the  fraud  without  regard  to  the  de- 
clared trust;  but  such  cases  do  not  proceed  upon  the  idea  that 
equity  enforces  the  trust  which  is  inhibited  by  the  statute; 
but  rather  upon  the  idea  that  equity  constructs  a  trust. 
If  Mrs.  Orth,  by  fraud,  had  procured  the  execution 
of  the  will  in  this  case,  equity  would  have  held  her 
a  trustee  for  the  benefit  of  those  entitled  by  law  to  the  property. 
Possibly,  if  the  testator  had,  after  the  execution  of  his  will,  mani- 
fested a  desire  to  create  a  specific  legal  trust  in  behalf  of  his  chil- 
dren, and  Mrs.  Orth  had,  by  fraud,  dissuaded  him,  equity  would 
have  ridden  over  the  fraud  and  established  a  trust  of  the  terms  of 
such  legal  trust.  Here  we  have  no  showing  that  Mrs.  Orth  pro- 
cured the  will  to  be  written  in  the  present  form,  nor  have  we  al- 
legations of  an  intention  on  the  part  of  the  testator,  subsequent 
to  the  execution  of  the  will,  to  execute  another  and  different  will, 
including  specifically  or  generally  a  trust  of  the  character  of  that 
here  claimed.  Nor  have  we  allegations  of  a  desire  on  his  part 
to  execute  any  valid  separate  instrument  declaring  such  a  trust. 
It  is  alleged  generally  that  Mrs.  Orth  "dissuaded  the  said  Godlove 
*®^  from  making  changes  in  his  said  will  in  favor  of  the  said  Wil- 
liam M.  Orth,  or  making  other  provisions  for  him,  which  he 
would  otherwise  have  done,"  but  it  is  nowhere  alleged  that  the 
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testaitor  expressed  ft  desire  to  and  was  by  fraud  dissuaded  from 
making  a  trust,  such  as  that  here  sought  to  be  constructed  upon 
equitable  rules.  While  the  complaint  is  probably  subject  to  the 
objection  of  appellees'  counsel,  that  it  does  not  allege  the  acts 
constituting  any  fraud  claimed  to  have  been  exercised,  we  need 
not  condemn  the  pleading  on  that  ground;  but,  giving  the  plead- 
ing, the  most  favorable  construction  in  behalf  of  the  appellants, 
the  fraud  of  Mrs.  Orth  consisted  in  failing  to  comply  with  the  re- 
quests contained  in  the  letter,  having  promised  her  husband  that 
she  would  comply  with  them.  This,  we  say,  is  not  such  fraud 
as  equity  would  accept  as  sufficient  to  require  the  construction  of 
the  trust  here  insisted  upon.  In  27  American  and  English  Ency- 
clopedia of  Law,  page  52,  it  is  said:  "There  is  a  sharp  conflict 
among  the  authorities  as  to  what  constitutes  such  fraud  as  will 
justify  the  admission  of  parol  evidence  to  establish  a  trust  in  favor 
of  the  grantor.  The  earlier  English  cases  were  very  liberal  in  ad- 
mitting such  evidence;  but  the  current  of  modem  authority  is 
to  the  effect  that  parol  evidence  is  not  admissible  to  show  an 
agreement  to  hold  property  in  trust  where  it  is  conveyed  by  a 
deed  absolute  on  its  face,  unless  the  instrument  was  obtained  by 
fraud  or  was  made  absolute  by  mistake.  In  other  words,  while 
the  refusal  to  execute  or  acknowledge  such  trust  may  constitute 
fraud  in  a  certain  sense,  it  is  not  such  fraud  as  will  render  parol 
evidence  admissible  to  establish  the  trust.  Any  other  rule  would 
make  the  statute  of  frauds  practically  ineffective.  But  where 
there  is  fraud  in  obtaining  the  conveyance,  or  in  the  means  used 
to  secure  its  execution  in  the  particular  form  in  which  it  ia 
drawn,  or  ^**^  where,  by  accident  or  mistake,  it  fails  to  express 
the  real  intention  of  the  parties,  parol  evidence  may  be  admitted 
for  the  purpose  of  affording  relief  to  the  injured  party."  To 
these  propositions,  many  authorities  are  cited. 

In  Jackson  v.  Myers,  120  Ind.  504,  a  suit  to  enforce  a  parol 
promise  to  convey  lands,  it  was  said:  '•'Conceding  that  he  was 
morally  bound  to  execute  a  conveyance  without  a  demand  there- 
for, his  failure  so  to  do  would  not  constitute  fraud.  To  so  hold 
would  be  to  abolish  all  distinction  between  fraud  and  breach  of 
contract."  In  Fouty  v.  Fouty,  34  Ind.  433,  a  suit  for  like  pur- 
pose, it  was  said:  "Eepresentations  upon  which  fraud  can  be 
predicated  must  be  of  an  existing  fact,  or  of  a  fact  alleged  to  ex- 
ist, and  not  a  mere  promise  to  do  something  afterward."  Eichter 
T.  Irwin,  28  Ind.  26,  presented  a  like  question,  and  was  dpcided 
in  the  same  way.     So  in  Peterson  v,  Boswell,  137  Ind.  211. 

But  it  is  insisted  by  appellants  that  there  is  a  distinction  be- 
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tween  deeds  and  wills  as  to  the  fraud  necessary  to  construct  ». 
trust.     It  is  probably  true,  upon  the  English  cases,  but  where  » 
testator  has,  by  his  will,  made  an   absolute   devise,  and,  subse- 
quently, has  formulated,  in  writing  or  by  parol,  a  trust  which, 
he  desires  to  ingraft  upon  such  devise,  or  desires  to  make  a  new 
will  expressing  such  trust,  and  is,  by  the  fraudulent  representa- 
tions and  promises  of  the  devisee,  prevented  or  wrongfully  dis- 
suaded from  doing  so,  equity  would  construct  that  trust  and  deny 
the  devisee  the  fruits  of  the  fraud  perpetrated.     This  may  ba- 
true  as  to  a  will,  but  could  not  be  true  as  to  a  deed,  because,  la- 
the first,  such  trust  can  be  ingrafted,  and  in  the  last,  all  control- 
has  passed  from  the  grantor.    We  have  already  shown  that  wa 
have  here  no  case  parallel  to  that  of  the  testator  just  supposed,, 
nor  have  we  any  ***  reasons  for  concluding  that  the  same  con- 
duct follomng  the  execution  of  a  will  should  be  more  effective?- 
as  a  fraud  and  in  raising  a  trust  ex  maleficio  than  if  it  had  been 
exerted  to  procure  the  execution  of  a  deed,  and  is  followed,  as  in 
the  case  of  the  will,  with  the  mere  omission  or  refusal  to  execute- 
the  parol  promise.     That  the  parol  promise  of  one  to  convey  to- 
another,  in  the  event  of  a  conveyance  to  him,  will  not,  upon  re- 
fusal to  comply,  take  the  case  out  of  the  statute  of  trusts,  has  fre- 
quently been  decided  by  this  court:  Peterson  v.  Boswell,  137  Ind. 
211;  Fouty  v.  Fouty,  34  Ind.  433;  Montgomery  v.  Craig,  128  Ind.. 
48;  Pearson  v.  Pearson,  125  Ind,  341;  "Wright  v.  Moody,  116  Ind. 
175;  Mescall  v.  Tully,  91  Ind.  96;  Eooker  v.  Eooker,  75  Ind.  571^ 
Irwin  V.  Ivers,  7  Ind.  308;  63  Am.  Dec.  420. 

In  S-ands  v.  Thompson,  43  Ind.  18,  28,  this  court  quotes  with, 
approval  the  following  extract  from  Browne  on  the  Statute  of 
Frauds,  section  439:  "The  fraud  against  which  equity  will  re- 
lieve, notwithstanding  the  statute,  is  not  the  mere  moral  wrong 
of  repudiating  a  contract  actually  entered  into,  but  which,  by 
reason  of  the  statute,  the  party  is  not  bound  to  perform  for  want 
of  its  being  in  writing.  This  was  early  laid  down  by  Lord  Mac- 
clesfield, chancellor,  in  a  case  arising  upon  a  promise  of  a  defend- 
ant, about  to  marry,  that  his  vnie  should  enjoy  all  her  own  estate,, 
to  her  separate  use  after  the  marriage,  which  promise,  as  on^ 
made  'upon  consideration  of  marriage,'  could  not  regularly  be' 
enforced.  His  lordship  declared  that,  'in  cases  of  fraud,  equity 
should  relieve,  even  against  the  words  of  the  statute,  as  if  an 
agreement  in  writing  should  be  proposed  and  drawn,  and  another 
fraudulently  and  secretly  brought  in  and  executed  in  lieu  of  the 
former;  in  this,  or  such  like  cases  of  fraud,  equity  would  relieve;: 
but  where  there  was  no  fraud,  only  relying  upon  the  honor,  word^ 
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or  promise  of  the  defendant,  *®'  the  statute  making  those  prom- 
ises void,  equity  would  not  interfere'  ":  Irwin  v.  Hubbard,  49  Ind. 
350,  355;  19  Am.  Eep.  G79;  Hayes  v.  Burkam,  51  Ind.  130;  Mes- 
cal! V.  TuUy,  91  Ind.  96;  Wallace  v.  Long,  105  Ind.  522;  55  Am. 
Eep.  222;  Green  v.  Groves,  109  Ind.  519;  Pearson  v.  Pearson,  125 
Ind.  341;  Stonehill  v.  Swartz,  129  Ind.  310. 

Upon  the  assumption  that  the  letter,  with  the  parol  promise 
to  comply  with  the  wishes  therein  expressed,  constitutes  a  con- 
tract to  provide  for  William  M.  Orth,  by  the  will  of  Mrs.  Orth, 
the  case  of  Wallace  v.  Long,  105  Ind.  522,  55  Am.  Ii*p.  222,  is 
pertinent,  not  only  upon  the  question  of  fraud,  but  also  upon  the 
question  of  the  recovery  of  damages  by  his  heirs  for  a  violation  of 
any  such  contract.  In  that  case,  a  child  had  gone  into  the  fam- 
ily of  Fette  to  live  with  and  as  a  member  of  such  family,  upon 
the  parol  promise  of  Fette  that  if  she  would  so  live  with  his  fam- 
ily during  the  lives  of  himself  and  his  wife,  '^they  would  treat 
and  deal  with  and  toward  her  as  their  child;  they  would  make 
her  their  heir,  and,  at  their  death,  or  at  the  death  of  the  survivor 
of  the  two,  they  would  wUl,  bequeath,  and  give  her  the  entire  es- 
tate of  which  they  were  possessed."  She  remained  in  the  fam- 
ily, complying  with  her  part  of  the  contract  until  Fette  and  wife 
had  both  dieJ,  they  having  made  no  provision,  by  will  or  other- 
wise, for  the  child.  This  court,  speaking  by  Mitchell,  J.,  said: 
**The  evidence  in  this  case  tends  to  support  the  view  that  it  was 
the  purpose  of  the  intestate  to  make  provision  for  the  plaintiff's 
ward  by  will  may  be  conceded,  but  as  the  agreement  to  do  so  was 
never  manifested  in  writing,  signed  by  her,  and  as  it  involved  an 
agreement  for  the  sale  of  real  estate,  and  for  the  transfer  of  per- 
sonal property  exceeding  in  value  fifty  dollars,  such  agreement 
was  subject  to  the  operation  of  the  statute  of  frauds,  equally  with 
all  other  agreements  for  like  sales.  Because  ^^^  the  agreement 
was  not  withdrawn  from  the  operation  of  the  statute  by  part  per- 
formance, it  cannot  be  specifically  enforced,  neither  can  it  be  the 
foundation  of  an  action  for  damages." 

So,  with  relation  to  the  obligation  supposed  to  exist  from  the 
letter  and  parol  promise  to  assist  William  from  time  to  time,  and 
to  convey  to  William's  daughter  the  house  and  lot  in  which  he 
lived  with  his  family.  However,  as  to  these  elements  of  the  al- 
leged promises,  there  is  no  charge  of  violation  by  Mrs.  Orth,  and 
should  be  considered  neither  as  supplying  an  element  in  the  al- 
leged fraud,  nor  of  the  claim  for  damages. 

Another  line  of  decisions  in  this  state  is  probably  violated  by 
the  claim  of  the  appellants,  and  that  is  that  equity  will  not  en- 
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force,  in  behalf  of  a  mere  volunteer,  an  executory  parol  trust: 
Noe  V.  EoU,  134  Ind.  115;  Peterson  v.  Boswell,  137  Ind.  211; 
Stonehill  v.  Swartz,  129  Ind.  310;  Pearson  v.  Pearson,  125  Ind. 
341;  Wright  v.  Moody,  116  Ind.  175;  Gaylord  v.  Lafayette,  115 
Ind.  423;  Mescall  v.  Tully,  91  Ind.  96;  Dunn  v.  Dunn,  82  Ind. 
42;  Fouty  v.  Fouty,  34  Ind.  433;  Irwin  v.  Ivers,  7  Ind.  308;  63 
Am.  Dec.  420.  If  many  of  these  cases  were  coiTectly  decided, 
the  case  falls  within  the  rule  suggested. 

However,  we  do  not  rest  our  decision  upon  this  suggestion, 
but  adhere  to  the  rules  which  directly  affect  the  principal  ques- 
tions in  the  case. 

The  judgment  of  the  circuit  court  is  affirmed. 

OPINION   ON   PETITION   FOR    REHEARING. 

HACKNEY,  J.  One  contention  on  behalf  of  the  appellants 
is,  that  at  common  law  a  parol  trust  in  personal  property  was 
permitted,  and  that,  as  our  statute  of  trusts  relates  to  real  estate 
alone,  they  have  maintained  their  claim  to  a  trust  in  the  personal 
estate  of  the  testator,  alleged  to  have  been  of  the  value  of  ***'' 
one  hundred  thousand  dollars.  It  may  be  conceded  that,  at  com- 
mon law,  a  trust  in  personal  property  may  be  created  by  parol: 
Bispham's  Equity,  sec.  63;  1  Perry  on  Trusts,  sec.  86;  Lewin  on 
Trusts,  sec.  53;  Hill  on  Trustees,  sec.  57.  Our  statute  of  trusts 
and  powers  probably  does  not  deny  the  common-law  rule  in  this 
respect. 

But  in  this  case,  the  controversy  is  as  to  whether  the  testator, 
who  made  a  plain  and  unequivocal  devise  of  his  personal  estate 
to  his  wife,  did,  in  any  manner,  not  forbidden  by  law,  revoke  that 
devise  and  create  a  new  disposition  of  said  estate.  Kevooation 
cannot  be  made  except  by  intentionally  destroying  the  will,  or 
by  the  execution  of  a  writing,  subscribed  and  attested  in  manner 
as  required  in  the  execution  of  wills:  Kev.  Stats.  1894,  sec.  2739. 
Certainly  a  partial  revocation  or  an  amendment,  by  way  of  codi- 
cil, falls  within  this  statutory  rule.  The  rule  with  relation  to 
precatory  trusts,  fortified  by  the  authorities  cited  in  the  original 
opinion,  recognizes  no  distinction  between  real  and  personal 
property.  The  rule  which  denies  force  to  language  relied  upon 
to  cut  down  an  unequivocal  disposition  of  property,  unless  it 
clearly  and  unmistakably  discloses  the  testator's  intention  to  do 
60,  admits  of  no  distinction  between  devises  and  bequests.  The 
rule  which  forbids  evidence  in  parol  to  contradict  instruments 
of  writing  knows  no  difference  between  writings  as  to  real  and 
those  as  to  personal  property.  To  our  minds  it  seems  clear  that 
no  question  arises  in  this  case  as  to  the  power  to  create  a  trust  in 
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personal  property  by  parol.  The  question  is  as  to  a  method  of 
destroying  the  force  of  a  valid  testamentary  disposition  of  such 
property. 

If  no  will  existed,  it  is  doubtful  if  the  letter  and  the  promise 
of  Mrs.  Orth,  as  to  the  personal  property,  would  avoid  the  statute 
of  frauds  and  perjuries:  Eev.  Stats.  ^^  1894,  sec.  6635;  Wallace 
V.  Long,  105  Ind.  522;  55  Am.  Rep.  222.  But  of  this  we  need  not 
decide. 

It  is  further  contended  that  the  rule  that  one  occupying  a 
fiduciary  relation  to  another  and  obtaining  an  advantage  by  rea- 
son of  that  relation  is  presumed  to  have  obtained  that  advantage 
fraudulently  applies  in  this  case.  We  are  not  prepared  to  sanc- 
tion the  doctrine  that  a  devise  to  the  wife  by  her  husband  is  pre- 
sumptively fraudulent,  and  that  therefore  equity  will  charge  the 
property  with  a  trust  in  favor  of  those  who  may  stand  in  the  re- 
lation of  heirs.  The  rule  stated  by  the  learned  counsel  for  appel- 
lants exists,  but  it  has  never  been  applied,  so  far  as  our  observa- 
tion and  researches  have  disclosed,  to  the  case  of  a  testamentary 
provision  by  a  husband  for  his  wife,  in  the  absence  of  fraud,  un- 
due influence,  or  some  positive  advantage  taken  to  induce  the 
husband,  against  his  free  will,  to  make  such  provision.  That  a 
man  shall  make  liberal  provision  for  his  wife  is  not  unnatural, 
but  is  a  duty.  That  Godlove  S.  Orth  should  have  given  his 
whole  property,  in  his  financially  embarrassed  condition,  to  his 
wife,  in  the  hope  that,  by  prudence  and  careful  management,  and 
the  disposition  of  her  separate  property,  she  might  save  from  the 
wreck  something,  first  of  all,  for  her  maintenance,  was  not  un- 
natural nor  suggestive  of  undue  influence  or  overreaching:  See 
Montgomery  v.  Craig,  128  Ind.  48. 

The  question^  to  which  we  have  referred  were  not  argued  upon 
the  original  hearing,  nor  was  the  further  contention  that  the 
trust  sought  to  be  enforced  was  such  as  the  statute  of  trusts  and 
powers  excepted  from  its  operation  as  a  constructive  or  implied 
trust.  The  latter  contention  we  regard  as  in  conflict  with  the 
position  originally  assumed,  as  disclosed  by  our  former  opinion. 
We  do  not,  therefore,  consider  that  contention. 

2^®  Having  again  considered  the  questions  originally  passed 
upon,  and  finding  no  sufficient  reason  to  reverse  the  conclusion 
then  reached,  the  petition  for  a  rehearing  is  overruled. 


WILLS— WHAT  INSTRUMENTS  ARE  TO  BE  DEEMED.— LET- 
TERS: In  Magoohan's  Appeal,  117  Pa.  St.  238,  2  Am.  St.  Rep.  660, 
a  letter  offered  for  probate  as  a  part  of  the  will  of  the  testatrix  was 
refused  probate  because  it  was  not  attested,  as  required  by  statute, 
nor  referred  to  in  the  original  will.    It  was  not  allowed  to  afifect  the 
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distribution  of  the  estate  in  any  way.  For  rnstances  where  letters 
have  been  given  effect  as  wills,  see  Scott's  Estate,  147  Pa,  St.  89;  30 
Am.  St.  Rep.  713,  and  cases  cited  in  the  extended  note  to  Burlington 
University  v.  Barrett,  92  Am.  Dec.  385.  A  letter  written  by  a  testa- 
tor to  his  attorney,  saying,  "What  I  want  is  for  you  to  change  my 
will  so  that  she  may  be  entitled  to  all  that  belongs  to  her  as  my  wife. 
I  am  in  very  poor  health,  and  would  lilte  this  attended  to  as  soon  as 
convenient.  I  do  not  know  what  ought  to  be  done,  but  you  do,"  dis- 
closes an  animus  testandi,  and  should  be  admitted  to  probate  with 
the  will  to  which  it  refers,  for  it,  with  such  will,  must  be  regarded  as 
an  instrument,  constituting  the  last  will  of  the  testator:  Barney  v. 
Hayes,  11  Mont.  571;  28  Am.  St.  Rep.  495,  and  note. 

WILLS— WHAT  WILL  CREATE  A  PRECATORY  TRUST.— In  de- 
termining whether  a  precatory  trust  is  raised  by  a  will,  the  essen- 
tial point  is,  whether,  looliing  at  the  whole  contents  of  the  instru- 
ment, it  should  be  inferred  that  the  testator  Intended  to  impose  an 
obligation  on  his  devisees  or  legatees  to  carry  his  wishes  into  effect, 
or  whether,  having  expressed  his  wishes,  he  intended  to  leave  it  to 
them  to  carry  out  such  wishes  or  not  at  their  discretion:  Murphy  v. 
Carlin,  113  Mo.  112;  35  Am.  St.  Rep.  699;  Boyle  v.  Boyle,  152  Pa.  St. 
108;  34  Am.  St.  Rep.  629,  and  note;  Mclntyre  v.  Mclntyre,  123  Pa.  St. 
329;  10  Am.  St.  Rep.  529,  and  note, 

WILLS  — PRESUMPTION  OF  FRAUD  AND  UNDUE  INFLU- 
ENCE WHEN  TESTATOR  AND  BENEFICIARY  SUSTAIN  FIDU- 
CIARY RELATIONS  WITH  EACH  OTHER  — HUSBAND  ANI> 
WIFE.— There  is  no  legal  presumption  against  the  validity  of  any 
provision  which  a  husljand  may  mal<e  in  his  wife's  favor,  for  she 
may  justly  influence  the  mailing  of  her  husband's  will  for  her  own 
benefit  or  that  of  others,  so  long  as  she  does  not  act  fraudulently,  or 
extort  benefits  from  her  husband  when  he  is  not  in  condition  to  exer- 
cise his  faculties  as  a  free  agent:  Extended  note  to  Richmond's  Ap- 
peal, 21  Am.  St.  Rep.  98.  See,  also,  the  extended  note  to  In  re  Hess' 
Will,  31  Am.  St.  Rep.  676. 

WILLS— REVOCATION— COMPLIANCE  WITH  STATUTE.— The 
revocation  of  a  will  cannot  be  accomplished  except  by  the  perform- 
ance of  some  one  of  the  acts  designated  by  the  statute:  Graham  v. 
Burch,  47  Minn.  171;  28  Am.  St.  Rep.  339,  and  extended  note  on  "The 
Revocation  of  Wills." 

TRUSTS— PAROL  OF  PERSONALTY  AND  OF  REALTY.— A 
trust  may  be  created  by  parol  if  it  has  to  do  only  with  personalty: 
Kimball  v.  Morton,  5  N.  J.  Eq.  26;  43  Am.  Dec.  621;  Hoge  v.  Hoge,  1 
Watts,  163;  26  Am.  Dec.  52,  and  note.  But  a  trust  in  land  cannot 
be  raised  by  parol  owing  to  the  statute  of  frauds:  Ratliff  v.  Ellis,  2 
Iowa.  .59;  63  Am.  Dec.  471,  and  note;  Irwin  v.  Ivers,  7  Ind.  308;  63 
A)n.  Dec.  420,  and  note. 

TRUSTS— EX  MALEFICIO— WHEN  THEY  ARISE.— A  trust  ex 
maleficio  arises  whenever  a  person  acquires  the  legal  title  to  property 
by  means  of  an  intentional,  false,  or  fraudulent  verbal  promise  to 
hold  it  for  a  certain  specific  purpose,  as,  for  example,  to  convey  it 
to  another,  or  reconvey  it  to  the  grantor,  and,  having  thus  obtaine<} 
the  title,  retains  and  claims  the  property  as  his  own:  Rollins  v.  Mit- 
chell. 52  Minn.  41;  38  Am.  St.  Rep.  519,  and  note;  Larmon  v.  Knight, 
340  111.  232;  33  Am.  St.  Rep.  229;  Piper  v.  Hoard,  107  N.  Y.  73;  1  Am. 
St.  Rep.  789,  and  note. 
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Daugherty  V,  Hbrzoq. 

[145  Indiana,  256.] 

NEGLIGENCE— DUTY  TO  INJURED  PARTY.— An  action 
for  negligence  does  not  lie  unless  the  defendant  was  under  some 
duty,  not  performed,  to  the  party  injured  at  the  time  and  place 
where  the  injury  was  inflicted. 

NEGLIGENCE— REMOTE  CAUSE— LIABILITY  OF  CON- 
TRACTOR.—A  contractor  who  is  guilty  of  negligence  in  reconstruct- 
ing a  building  is  not  liable  to  a  third  party  to  whom  he  owes  no 
duty,  and  who  is  Icilled  by  the  failing  of  the  building  two  years 
after  its  reconstruction  and  acceptance  by  the  owner.  Although  the 
building  falls  by  reason  of  negligent  reconstruction,  there  is  no  casual 
connection  between  the  injury  and  the  negligence. 

W.  R.  Wood,  G.  P.  Haywood,  and  C.  E.  Lake,  for  the  appel- 
lant. 

R.  P.  Davidson,  for  the  appellee. 

*****  MONKS,  C.  J.  While  passing  along  a  sidewalk,  on  Main 
etreet,  in  the  city  of  Lafayette,  appellant's  daughter  was  killed  by 
the  falling  of  the  front  wall  of  a  building,  which  stood  upon  the 
fitreet  line  adjacent  to  the  sidewalk.  This  action  was  brought  by 
appellant  against  appellee  to  recover  damages  for  loss  of  services 
occasioned  by  her  death.  Appellee's  demurrer  was  sustained  to 
each  paragraph  of  complaint,  and,  appellant  refusing  to  plead* 
further,  judgment  was  rendered  for  appellee. 

The  facts  alleged  essential  to  the  decision  of  the  question  pre- 
flented  are  as  follows:  One  O'Ferrall  for  many  years  had  been  the 
owner  of  the  three-story  brick  building,  on  the  north  line  of  Main 
street,  which  caused  the  accident,  consisting  of  two  ground-flour 
business  rooms,  one  of  which  was  occupied  by  one  Lohman  as  a 
drug-store.  The  other  room  becoming  vacant,  Lohman  desired 
it  also,  and  wished  the  two  rooms  thrown  into  one,  by  the  re- 
moval of  the  partition  brick  wall.  To  this  O'Ferrall  consented 
^^^  and  thereupon  O'Ferrall,  or  Lohman,  or  both,  employed  the 
defendant,  Herzog,  this  appellee,  who  was  a  builder  and  con- 
tractor, by  an  independent  contract,  to  remove  the  wall  and  re- 
model the  building  to  Lohman's  wishes.  This  work  he  com- 
pleted and  turned  the  building  over  to  Lohman,  who  reoccupied 
it  as  a  drug-store  from  1890  until  1892,  when  the  disaster  occur- 
red which  took  the  life  of  the  appellant's  daughter.  It  is  alleged 
that  the  appellee  did  his  work  unskillfully  and  defectively,  put 
in  iron  posts  not  sufficiently  secured  upon  the  under  wall,  and 
did  not  sufficiently  fasten  and  tie  together  the  iron  or  steel  beams 
resting  on  tiie  tops  of  these  posts,  and  in  some  other  respects  neg- 
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ligently  did  his  work;  and  that  because  of  this  negligent  and  im- 
perfect reconstruction  of  the  building  it  fell. 

The  only  error  assigned  calls  in  question  the  action  of  the  trial 
court  in  sustaining  the  demurrer  to  the  complaint.  The  rule  is, 
that  an  action  for  negligence  will  not  lie  unless  the  defendant 
was  under  some  duty  to  the  injured  party  at  the  time  and  place 
where  the  injury  occurred  which  he  has  omitted  to  perform: 
Evansville  etc.  Ey.  Co.  v.  Griffin,  100  Ind.  221,  222;  50  Am. 
Rep.  783;  Indianapolis  v.  Emmelman,  108  Ind.  630,  532;  68  Am. 
Rep.  65;  Faris  v.  Hoberg,  134  Ind.  269,  274;  39  Am.  St.  Rep. 
261;  Louisville  etc.  R.  R.  Co.  v.  Treadway,  142  Ind.  475,  485. 
See  extended  note  in  Presbyterian  Church  v.  Smith,  26  L.  R. 
Ann.  504. 

If  appellee  failed  to  repair  the  building  in  conformity  with  his 
contract,  he  was  liable  to  respond  in  damages  therefor  to  the  oth- 
er contracting  party.  But  is  he  also  liable  to  appellant  for  the 
injury  to  his  daughter,  sustained  on  account  of  the  defective  con- 
struction alleged,  when  neither  appellant  nor  his  daughter  were 
parties  to  the  contract? 

^^"^  Appellee  was  not  liable  under  the  contract,  for  the  reason 
that  such  liability  could  only  exist  between  the  contracting  par- 
ties. If  liable  at  all,  it  can  only  be  for  the  violation  of  some 
duty:  Faris  v.  Hoberg,  134  Ind.  269:  39  Am.  St.  Rep.  261;  Evans- 
ville etc.  Ry.  Co.  v.  Griifin,  100  Ind.  221;  50  Am.  Rep.  783; 
1  Shearman  and  Rediield  on  Negligence,  4th  ed.,  sec.  8, 

The  only  person  to  whom  appellee  owed  any  particular  duty 
was  the  one  with  whom  he  contracted:  State  v.  Harris,  89  Ind. 
363,  365,  366;  46  Am.  Rep.  169. 

Appellee  was  not  in  possession  of  the  building,  the  repairs  had 
been  completed  and  accepted  long  before  appellant's  daughter 
was  injured.  The  rule  in  this  class  of  cases  is  thus  stated  in 
Wharton  on  Negligence,  second  edition,  section  438:  "There 
must  be  causal  connection  between  the  negligence  and  the  hurt; 
and  such  causal  connection  is  interrupted  by  the  interposition  be- 
tween the  negligence  and  the  hurt  of  any  independent  human 

agency Thus  a  contractor  is  employed  by  a  city  to  build 

a  bridge  in  a  workmanlike  manner;  and  after  he  has  finished  his 
work,  and  it  has  been  accepted  by  the  city,  a  traveler  is  hurt  when 
passing  over  it  by  a  defect  caused  by  the  contractor's  negligence. 
Now  the  contractor  may  be  liable  to  the  city  for  his  negligence, 
but  he  is  not  liable  in  an  action  on  the  case  for  damages.  The 
reason  sometimes  given  to  sustain  such  conclusion  is,  that  other- 
wise there  would  be  no  end  to  suits.    But  a  better  ground  is,  that 
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there  is  no  causal  connection,  as  we  have  seen,  between  the  trav- 
eler's hurt  and  the  contractor's  negligence.  The  traveler  reposed 
no  confidence  in  the  contractor,  nor  did  the  contractor  accept  any 
confidence  from  the  traveler.  The  traveler,  no  doubt,  reposed 
confidence  on  the  city  that  it  would  have  its  bridges  and  high- 
ways in  good  order;  but  between  the  contractor  and  the  trav- 
eler intervened  the  city,  an  independent  '"^^  responsible  agent, 
breaking  the  causal  connection.'* 

In  Winterbottom  v.  Wright,  10  Mees.  &  W.  109,  the  plaintiff 
proved  that  a  mail  coach  had  been  defectively  constructed;  that 
it  was  constructed  under  a  contract  with  the  postmaster  general, 
and  that  because  of  its  defective  construction  plaintiff  sustained 
an  injury;  and  the  court  denied  recovery  upon  the  ground  that 
the  coachmaker  owed  plaintiff  no  duty.  Lord  Abinger,  in  the 
course  of  his  opinion,  said:  '^Unless  we  confine  the  operation  of 
such  contracts  as  this  to  the  parties  who  entered  into  them,  the 
most  absurd  and  outrageous  consequences,  to  which  I  can  see 
no  limit,  would  ensue.'*  To  the  same  effect  was  the  statement  of 
Justice  Clifford,  in  Savings  Bank  v.  Ward,  100  U.  S.  195,  that: 
^'There  would  be  no  bounds  to  actions  and  litigious  intricacies  if 
the  ill  effects  of  the  negligence  of  men  may  be  followed  down  the 
chain  of  results  to  the  final  effect." 

In  Losee  v.  Clute,  51  N.  Y.  494,  10  Am.  Eep.  638,  it  was  held 
that  the  manufacturer  and  builder  of  a  steam  boiler  is  only  liable 
to  the  purchaser  for  defective  materials  or  for  any  want  of  care 
or  skill  in  its  construction;  and  if,  after  delivery  to  and  accept- 
ance by  the  purchaser,  and  while  in  use  by  him,  an  explosion  oc- 
curs in  consequence  of  such  defective  construction  to  the  injury 
of  a  third  person,  the  latter  has  no  cause  of  action,  on  account  of 
such  injury,  against  the  manufacturer. 

In  Dale  v.  Grant,  34  N.  J.  L.  142,  it  was  held  that  an  action 
would  not  lie  in  favor  of  a  customer  against  a  wrongdoer  who 
stopped  the  machinery  of  a  manufactory  and  prevented  the  pro- 
prietor from  performing  a  contract,  and  thereby  caused  loss  to 
the  plaintiff  to  whom  the  manufacturer  had  agreed  to  furnish 
goods.  The  court  said:  "But  the  law  does  ^^^  not  attempt  to 
give  full  reparation  to  all  parties  injured  by  a  wrong  committed. 
If  this  were  so,  all  parties  holding  contracts,  if  such  exist,  under 
the  plaintiffs  and  who  have  been  injuriously  affected  by  the  con- 
duct of  the  defendants,  would  be  entitled  to  a  suit.  It  is  only 
the  proximate  injury  that  the  law  endeavors  to  compensate;  the 
more  remote  comes  under  the  head  of  damnum  absque  injuria." 
The  cases  of  Winterbottom  v.  Wright,  10  Mees.  &  W.  109,  Dale 
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V.  Grant,  34  N.  J.  L.  142,  and  Losee  v.  Clute,  51  N.  Y.  494,  10 
Am.  Rep.  638,  were  cited  with  approval  by  this  court  in  Hoosier 
Stone  Co.  v.  Louisville  etc.  Ey.  Co.,  131  Ind.  575,  and  State  y. 
Harris,  89  Ind.  363,  46  Am.  Eep.  169. 

It  was  held  in  Curtin  v.  Somerset,  140  Pa.  St.  70,  23  Am.  St. 
Eep.  220,  that  a  contractor  for  the  erection  of  a  hotel  building, 
who  uses  improper  material  in  its  construction,  and  in  other  re- 
spects departs  from  the  specifications  embodied  in  his  contract, 
so  that  when  the  building  is  completed  it  is  structurally  weak 
and  unsafe,  by  which  an  accident  occurs  after  it  is  accepted  and 
possession  taken,  is  liable  to  the  owner  therefor,  but  not  to  a 
guest  of  the  hotel,  for  an  injury  caused  to  him  by  such  defective 
construction.  The  court  said:  "In  Thomas  v.  Winchester,  6  N. 
Y.  397,  57  Am.  Dec.  455,  the  court  held  a  dealer  in  drugs  and 
medicine,  who  carelessly  labels  a  deadly  poison  as  a  harmless 
medicine,  and  sells  it  so  labeled  into  market,  to  be  liable  to  all 
persons  who,  without  fault  on  their  parts,  are  injured  by  using 
it.  We  think  this  case  was  correctly  decided,  but  it  has  no  ap- 
plication. The  druggist  owed  a  duty  to  every  person  to  whom 
he  sold  a  deadly  poison,  to  have  it  properly  labeled  to  avoid  acci- 
dents. Just  here  the  analogy  between  this  case  and  the  one  in 
hand  ceases.     The  defendant  owed  no  duty  to  the  ***  public, 

as  before  stated;  his  duty  was  to  his  employer If  the 

contractor  who  erects  a  house,  who  builds  a  bridge,  or  performs 
any  other  work,  a  manufacturer  who  constructs  a  boiler,  a  piece 
of  machinery,  or  a  steamship,  owes  a  duty  to  the  whole  world 
that  his  work  or  his  machine  or  his  steamship  shall  contain  no 
hidden  defect,  it  is  difficult  to  measure  the  extent  of  his  respon- 
sibility, and  no  prudent  man  would  engage  in  such  occupations 
upon  such  conditions.  It  is  safer  and  wiser  to  confine  such  lia- 
bilities to  the  parties  immediately  concerned.** 

In  Necker  v.  Harvey,  49  Mich.  517,  the  defendant  manufac- 
tured and  put  up  in  the  factory  of  a  soap  company  an  elevator, 
under  a  contract  that  it  would  lift  at  least  two  thousand  pounds, 
The  elevator  fell,  by  reason  of  a  defective  shaft,  in  three  days 
after  it  had  been  put  in  place,  and  injured  a  workman  in  the 
employ  of  the  soap  company.  The  court,  by  Cooley,  J.,  said: 
"The  statement  of  facts  so  far  makes  out  no  cause  of  action  in 
favor  of  this  plaintiff.  It  discloses  a  duty  on  the  part  of  the 
defendant  to  construct  an  elevator  which  would  lift  two  thou- 
sand pounds;  but  the  duty  was  to  the  soap  company,  and  not  to 
anybody  else.  Nothing  is  better  settled  than  that  an  action  will 
not  lie  in  favor  of  any  third  party  upon  a  breach  of  this  duty." 
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There  is  a  class  of  cases,  however,  where  the  law  imposes  a 
duty  to  third  persons,  independent  of  the  contract,  as  in  sales  of 
dangerous  goods,  poisonous  drugs,  or  explosive  oils:  Thomas  v. 
Winchester,  6  N.  Y.  397;  57  Am.  Dec.  455;  Walton  v.  Booth, 
34  La.  Ann.  913;  Callahan  v.  Warne,  40  Mo.  131;  Norton  v. 
Sewall,  106  Mass.  143;  8  Am.  Kep.  298;  Wellington  v.  Downer 
etc.  Oil  Co.,  104  Mass.  64;  2  Jaggard  on  Torts,  sec.  261. 

In  this  class  of  cases,  the  vendor  owes  a  duty  to  the  ^®*  pub- 
lic, for  the  reason  that  the  articles  sold  were  necessarily  and  in- 
herently dangerous  to  human  life,  and  did  not  in  any  manner 
disclose  their  dangerous  character.  The  cases  cited  by  appel- 
lant fall  within  this  class,  and  are,  therefore,  not  in  point. 

It  is  clear,  we  think,  from  the  authorities,  that  a  contractor, 
in  a  case  like  the  one  in  hand,  is  not  liable  for  mere  negligence 
to  a  third  party,  to  whom  he  owed  no  duty.  The  conclusion  we 
have  reached  is  also  fully  sustained  by  Heizer  v.  Kingsland  etc. 
Mfg.  Co.,  110  Mo.  605,  33  Am.  St.  Eep.  482,  and  cases  cited  in 
2  Jaggard  on  Torts,  908,  note  424. 

Judgment  afl&rmed. 

NEGLIGENCE— WHO  MAY  SUE  FOR.— For  an  Injury,  however 
gross,  there  can  be  no  recovery  unless  there  exists,  between  the  per- 
son inflicting  the  injury  and  the  one  injured,  some  privity,  by  contract 
or  otherwise,  by  reason  of  which  the  former  owes  some  legal  duty  to 
the  latter:  Bueliley  v.  Gray,  110  Cal.  339;  52  Am.  St.  Rep.  88,  and 
note.  See,  also,  the  extended  notes  to  Peabody  Building  etc.  Assn. 
V.  Houseman,  33  Am.  Rep.  760-766,  and  Devlin  v.  Smith,  42  Am.  Rep. 
815. 

NEGLIGENCE— CONTRACTOR'S  LIABILITY  TO  THIRD  PER- 
SONS.—A  contractor  who,  in  building  a  house,  departs  from  the 
specifications  embodied  in  his  contract  is  liable  to  the  owner  for  aa 
Inherent  weakness  in  the  building,  by  which  an  accident  occurs  after 
It  is  accepted  and  possession  taken;  but  he  is  not  liable  for  an  in- 
jury to  a  third  person  between  whom  and  himself  no  contract  re- 
lation exists:  Curtin  v.  Somerset,  140  Pa.  St.  70;  23  Am.  St.  Rep.  220, 
and  note.  See,  also,  extended  note  to  Peabody  Building  etc.  Assn. 
v.  Houseman,  33  Am.  Rep.  760-766,  and  Lancaster  r.  Connecticut  etc. 
Ins.  Co.,  92  Mo.  460;  1  Am.  St.  Bep.  788. 
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RECEIVERS— APPELLATE  PRACTICE.— If,  after  a  recelver- 
is  appointed,  a  judgment  creditor  appears  by  attorney  and  is  per- 
mitted to  and  does  intervene  and  move  to  set  aside  the  order  ap- 
pointing tlie  receiver  and  to  dismiss  tlie  proceedings,  and  bis  motion 
is  denied  and  motion  for  a  new  trial  filed  and  overruled,  be  bas  a 
rigbt  to  appeal. 

RECEIVERS- JURISDICTION  TO  APPOINT.-If,  In  a  pro- 
ceeding for  the  appointment  of  a  receiver,  the  defendant  does  not 
appear  in  person,  is  not  served  with  summons,  or  given  notice  by 
publication,  an  answer  filed  by  the  attorney  for  plaintiff  and  signed 
by  a  nonresident  attorney  not  admitted  to  practice  in  the  court  iu 
.which  the  action  is  pending,  purporting  to  appear  for  the  defendant 
therein,  is  not  a  legal  appearance  conferring  jurisdiction  and  pro- 
ceedings based  thereon  are  void. 

RECEIVERS— RIGHT  TO  APPOINT.— Generally,  a  receiver 
can  be  appointed  only  in  cases  already  pending  between  the  parties.^ 

RECEIVERS— RIGHT  TO  APPOINT.— A  receiver  cannot  be 
appointed  for  the  property  of  an  individual  at  the  instance  of  a 
creditor  when  no  action  is  pending,  and  the  appointment  of  such 
receiver  is  the  only  relief  sought. 

RECEIVERS  —  APPOINTMENT  —  JURISDICTION.— To  au- 
thorize the  appointment  of  a  receiver,  the  petitioner  must  show 
either  a  clear  legal  right  in  himself  to  the  property  in  controversy^ 
or  that  be  has  some  lien  upon,  or  property  right  in  it,  or  that  it  con- 
stitutes a  special  fund  out  of  which  he  is  entitled  to  satisfaction  of 
his  demand.  It  is  essential  to  authorize  the  exercise  of  such  juris- 
diction for  the  complainant  to  show  that  he  has  a  present  existing 
interest  in  the  property. 

RECEIVERS— APPOINTMENT— JURISDICTION.— A  person 
whose  only  lien  upon  the  property  of  another  is  that  he  holds  a 
chattel  mortgage  thereon  has  no  right  to  have  a  receiver  appointed 
for  such  property  without  a  suit  to  foreclose  such  mortgage. 

"W.  A.  Ketcham,  attorney  general,  C.  A.  Korbly,  and  W.  H.. 

Watson,  for  the  appellant. 

Eyan  &  Thompson,  for  the  appellees. 

»38  HOWARD,  J.  In  May,  1896,  and  for  a  long  time  pre- 
vious thereto,  the  appellee,  Alexander  G.  Patton,  was  a  resident 
of  Columbus,  in  the  state  of  Ohio,  and  was  engaged  in  the  bus- 
iness of  manufacturing,  under  the  name  and  style  of  the  Alex- 
ander G.  Patton  Manufacturing  Company.  He  had  one  factory 
at  Columbus,  Ohio,  one  at  Muncie,  Indiana,  and  one  within  the 
Indiana  Prison  South,  at  Jeffersonville. 

Prior  to  Saturday,  May  16,  1896,  the  state  of  Indiana  had  a 
suit  pending  in  the  Floyd  circuit  court  against  said  appellee,  and 
on  said  day  there  was  a  finding  by  said  court  in  favor  of  the 
state  in  the  sura  of  $28,242.62.  Judgment  was  entered  on  this 
finding  on  May  19th,  and  execution  thereon  issued  on  May  20th^ 
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which  execution  came  into  the  hands  of  the  sheriff  of  Delaware 
county  on  May  21,  1896. 

On  Sunday,  May  17,  1896,  the  appellee,  Patton,  at  Columbus, 
Ohio,  learned  of  the  finding  against  him  in  the  Floyd  circuit 
court,  and  also  that  judgment  had  not  as  yet  been  rendered  up- 
on the  finding.  Early  Monday  morning  chattel  mortgages  on 
the  property  at  Muncie  and  Jeffersonville  were  prepared  and 
executed  by  Patton.  Those  upon  the  Muncie  property  '^^^ 
were  at  once  sent  on  to  that  city  by  Wilden  E.  Joseph  and  L.  L. 
Hankin,  book-keeper  and  attorney  respectively  for  Patton,  while 
-Patton  himself  went  to  Jeffersonville. 

The  Union  National  Bank  of  Muncie,  one  of  the  appellees, 
Jield  four  promissory  notes  against  Patton,  and  it  was  to  secure 
Tthis  indebtedness  that  one  of  the  chattel  mortgages  was  intend- 
•ed.  On  the  advice  of  counsel,  renewal  notes  were  made  out  for 
three  of  the  old  notes  and  the  time  extended.  The  remaining 
note  was  already  sufficiently  secured,  and  the  bank  preferred  not 
to  include  that  in  the  new  notes  to  be  secured  by  the  mortgage. 
The  bank  had  not  expected  to  receive  any  mortgage  as  security 
for  its  indebtedness,  but,  after  learning  the  situation,  accepted 
the  mortgage  and  then  believed  its  debt  secure. 

Afterward,  the  cashier  of  the  bank  was  called  up  and  informed 
"that  it  was  thought  better  that  a  receiver  should  be  appointed 
for  the  Patton  property,  and  that  the  bank  should  make  the 
application.  Thereupon  Eyan  &  Thompson,  attorneys,  who 
acted  in  relation  to  the  matter  of  the  renewal  notes  and  chattel 
mortgage,  were  directed  by  the  bank  to  go  ahead  and  procure 
the  appointment  of  a  receiver  for  Alexander  G.  Patton. 

The  complaint  for  a  receivership  was  then,  on  said  eighteenth 
'day  of  May,  1896,  prepared  and  filed  by  said  attorneys,  the  ma- 
terial parts  of  said  complaint  being  as  follows: 

^'Union  National  Bank  of  Muncie  ^ 

Alexander  G.  Patton.  ; 

*State  of  Indiana, 


ss 
County  of  Delaware.   ' 

"The  plaintiff  complains  of  the  defendant,  doing  *^***  busi- 
ness under  the  name  and  style  of  Alexander  G.  Patton  Manu- 
facturing Company,  and  says:  said  defendant,  on  the  18th  day 
of  May,  1896,  by  the  name  of  Alexander  G.  Patton,  executed 
and  delivered  to  said  plaintiff  his  certain  chattel  mortgage  on 
the  following  personal  property,  situate  and  located  in  Dela- 
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ware  county,  Indiana,  to  wit  [describing  the  property],  to  se- 
cure the  payment  of  three  notes  of  the  date  of  May  18,  1896, 
executed  by  said  defendant  by  the  name  of  Alexander  G-.  Patton, 
and  payable  to  the  order  of  the  Union  National  Bank  of  Muncie, 
Indiana,  plaintiff;  one  of  which  said  notes  is  for  the  sum  of 
$214.00,  due  June  17,  1896,  with  eight  per  cent  interest  from 
date;  one  for  $1,410.48,  due  July  17,  1896,  with  interest  at  8 
per  cent  from  maturity;  and  one  for  $1,513.00,  due  October  18, 
1896,  with  8  per  cent  interest  after  maturity;  all  providing  for 
the  payment  of  attorneys'  fees,  and  payable  without  any  relief 
from  valuation  and  appraisement  laws,  a  copy  of  which  is  filed 
herewith,  marked  "B,"  and  made  a  part  hereof.  And  which 
eaid  notes  are  renewals  and  similar  notes  for  similar  and  the 
same  amounts. 

"Plaintiff  avers  that  said  indebtedness  is  for  loans  of  money 
from  said  plaintiff,  borrowed  for  and  used  in  the  operation  of 
the  business  of  said  company. 

"The  plaintiff  avers  that,  in  the  taking  of  said  mortgage  se- 
curity aforesaid,  plaintiff'  learned  that  there  already  existed  a 
mortgage  in  full,  which  by  its  terms  covered  some  parts  and  por- 
tions of  the  above  mortgaged  property,  and  that  the  property 
herein  described  as  covered  by  the  mortgage  is  inadequate  to 
and  wholly  insufficient  to  secure  the  payment  of  said  plaintiff's 
debts. 

"That  on  this  day,  for  the  first  time,  plaintiff  has  learned  said 
defendant  is  in  imminent  danger  of  insolvency;  and  plaintiff 
believes,  from  information  secured  ^*^  by  it  this  day,  said  de- 
fendant is  insolvent  and  unable  to  pay  his  indebtedness. 

"The  plaintiff  is  informed  that  the  defendant  is  indebted,  in 
the  sum  of  fifty  or  sixty  thousand  dollars,  to  a  large  number  of 
creditors  in  various  amounts,  and  is  on  the  verge  of  being  sued 
in  numerous  cases  for  parts  of  said  sum,  and  writs  will  be  levied, 
and  much  of  said  property  will  be  wasted  and  dissipated. 

"And  plaintiff  avers  that  it  has  just  learned  that  the  state  of 
Indiana  has  recovered  a  judgment  of  some  $38,000.00  in  the 
Ployd  circuit  court  against  said  defendant,  and  an  execution  may 
be  expected  to  come  into  the  hands  of  the  sheriff  of  Delaware 
county  whereby  all  the  property  of  said  defendant,  not  already 
covered  by  liens,  will  be  taken,  and  other  creditors  will  be  de- 
prived of  any  funds  from  which  any  parts  of  their  debts  can  be 
collected. 

"That  plaintiff  is  informed  that  said  defendant  has  other  per- 
sonal property  than  such  as  is  included  in  said  mortgage,  which 
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plaintiff  could  secure  by  the  aid  of  the  power  of  this  court  by 
the  appointment  of  a  receiver  herein.  The  plaintiff  is  informed 
that  a  receiver  either  has  been  or  will  be  appointed  in  the  state 
of  Ohio  in  suits  pending  against  said  defendant,  to  take  posses- 
sion of  such  property  of  defendant  as  may  be  found  in  said  state. 
And  the  plaintiff  avers  that  if  the  property  covered  by  said  mort- 
gage should  be  taken  by  said  execution  from  the  said  Floyd  cir- 
cuit court,  it  will  result  in  great  damage  and  detriment  to  the 
security  of  plaintiff's  claim,  and  is  in  danger  of  being  removed 
and  materially  injured. 

"Wherefore  plaintiff  prays  the  court  for  the  appointment  of  a 
receiver  or  receivers  to  take  charge  of  the  property  of  defendant 
and  of  the  property  covered  by  and  included  in  said  mortgage, 
to  hold  and  protect  the  said  mortgaged  property  for  plaintiff, 
and  to  ^^^  sell  and  otherwise  dispose  of  all  the  property  of  the 
defendant  for  the  benefit  of  his,  said  defendant's,  creditors  and 
this  plaintiff,  and  to  do  and  perform  all  the  duties  incident  to 
such  receivership. 

"EYAN  &  THOMPSON", 
"Attorneys  for  Plaintiff." 

'^ilden  E.  Joseph,  being  first  duly  sworn,  upon  his  oath  says 
that  he  makes  this  affidavit  for  and  in  behalf  of  the  plaintiff, 
and  upon  his  said  oath  he  further  says  that  the  matters  and 
things  in  the  above  and  foregoing  complaint  are  true  and  correct. 

"WILDEN  E.  JOSEPH." 

"Subscribed  and  sworn  to  before  me  this  ISth  day  of  May, 
1896.  JOHN  E.  EEED, 

"Clerk." 

Eyan  &  Thompson  prepared  an  answer  to  this  complaint, 
which  was  signed  by  the  said  L.  L.  Eankin,  and  is  as  follows: 

"Union  National  Bank  of  Muncie,  Ind.) 

Alexander  G.  Patton,  ) 

"State  of  Indiana,        ) 
County  of  Delaware.    ^ 

"Comes  Alexander  G.  Patton,  defendant  in  the  abore-entitled 
cause,  and  admits  and  confesses  that  the  facts  set  forth  in  the 
complaint  in  tliis  cause  are  true,  and  further  says  not. 
"ALEXANDEE  G.  PATTON, 
«*By  EANKIN  &  EECTOE, 

**His  Attorney!.* 
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Mr.  Eyan,  of  the  firai  of  Eyan  &  Thompson,  j&led  this  answer 
with  the  complaint  in  the  Delaware  circuit  court;  and  there- 
upon, on  said  eighteenth  day  of  May,  1896,  the  court  "orders 
that  a  receiver  be  appointed  as  prayed  for,  and  that  John  C. 
Johnson  and  Wilden  E.  Joseph  be  and  they  are  hereby  appointed 
as  such  receivers,  to  take  charge  and  possession  of  all  the  ^"^^ 
books,  papers,  property,  and  assets  of  every  kind  and  description 
owned  and  possessed  by  the  defendant,  and  apply  the  same,  un- 
der the  order  and  direction  of  the  court,  to  the  payment  and 
liquidation  of  the  debts  of  the  defendant. 

"And  it  is  further  ordered  that  said  receivers  be  authorized 
and  directed  to,  in  their  own  name  as  such  receivers,  sue  for  and 
recover  any  and  all  claims  and  demands  in  law  or  in  equity  due 
the  defendant,  and  take  into  their  possession  such  real  estate 
and  personal  property  of  said  defendant  as  shall  be  in  the  state 
of  Indiana,  and  title  and  right  of  possession  thereto  is  vested  in 
such  receivers  hereby,  and  such  receivers  to  bring  and  main- 
tain all  suits  necessary  in  relation  to  said  trust. 

"It  is  further  ordered  that  John  C.  Johnson  and  "Wilden  E. 
Joseph  execute  their  undertakings  to  John  E.  Reed,  the  clerk 
of  this  court,  for  the  faithful  performance  of  their  duties  as  such 
receivers,  each  in  the  sum  of  $65,000,  and  now  said  John  C. 
Johnson  tenders  his  said  undertaking  to  the  clerk  of  this  court, 
with  Abbott  L.  Johnson  as  surety  thereon,  which  is  approved 
by  the  court  and  said  undertaking  accepted  and  approved  in 
open  court,  and  in  these  words  (H.  I.);  and  now  comes  Wilden  E. 
Joseph  and  tenders  his  said  undertaking  to  the  clerk  of  this 
court,  with  Edward  Alcott,  the  Union  National  Bank  of  Muncie, 
Edward  Alcott,  cashier,  and  William  Abbott  as  sureties  thereon, 
which  is  approved  by  the  court,  and  said  undertaking  accepted 
and  approved  in  open  court,  and  in  these  words  (H.  I.);  and  now 
comes  John  C.  Johnson  and  Wilden  E.  Joseph,  and  each  file 
their  oath  of  office  herein,  which  is  in  these  words  (H.  I.).  And 
day  is  given.*' 

It  was  afterward  conceded  that  Wilden  E.  Joseph  was  an  in- 
terested person,  and  his  appointment  unauthorized,  "•**  by  the 
provisions  of  section  1237  of  the  Revised  Statutes  of  1894  (Rev. 
Stats.  1881,  sec.  1223),  and  he  was  accordingly  removed;  but  the 
receivership  itself,  and  John  C.  Johnson  as  receiver,  were  con- 
tinued. 

On  May  23,  1896,  the  state  of  Indiana,  having  recovered  the 
judgment  referred  to  in  the  complaint  for  the  receivership,  ap- 
peared by  the  attorney  general  in  the  Delaware  circuit  court,  and 
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asked  leave  to  be  permitted  to  intervene  and  move  to  set  aside 
the  order  to  appoint  a  receiver,  and  to  dismiss  the  proceedings; 
which  leave  was  granted  on  proper  showing  made,  and  there- 
upon the  state  filed  its  intervening  petition  to  set  aside  the  order 
appointing  the  receiver,  and  to  dismiss  the  proceedings. 

On  June  2,  1896,  the  evidence  was  heard,  and  the  motion  of 
the  state  was  taken  under  advisement;  and  on  June  8,  1896,  the 
motion  and  petition  to  set  aside  the  receivership,  cancel  the  or- 
der of  appointment,  and  dismiss  the  proceedings,  was  denied, 
A.  motion  for  a  new  trial  was  also  filed  and  overruled. 

It  is  provided  in  section  1245  of  the  Eevised  Statutes  of  1894 
(Kev.  Stats.  1881,  sec.  1231),  that  in  all  cases  in  which  a  re- 
ceiver is  appointed  or  refused,  the  party  aggrieved  may,  within 
ten  days  thereafter,  appeal  from  the  decision  of  the  court  to  the 
supreme  court,  without  awaiting  the  final  determination  of  the 
case.  We  think  the  appeal  of  the  state  was  taken  in  substantial 
compliance  with  the  provisions  of  this  statute.  On  being  per- 
mitted to  intervene,  the  state  first  sought  relief  in  the  court  be- 
low by  asking  for  the  setting  aside  of  the  order  of  appointment; 
and  then  excepted  to  the  adverse  ruling  of  the  court  on  its 
motion.  This  was  the  first  legal  opportunity  the  state  had  to  ob- 
ject and  except  to  the  action  of  the  court,  and  to  deny  the  right 
to  appeal  from  that  ruling  of  the  court  would  be,  in  effect, 
to  deny  any  appeal.  The  appeal  is,  practically,  from  the  '^'^ 
action  of  the  court  in  the  appointment  of  a  receiver:  See  Wa- 
bash R.  E.  Oo.  V.  Dykeman,  133  Ind.  56,  63.  See,  also,  Voor- 
hees  V.  Indianapolis  Car.  etc.  Co.,  140  Ind.  220. 

The  first  objection  made  to  the  validity  of  the  appointment 
of  the  receiver  is,  tliat  the  court  had  no  jurisdiction  of  the  per- 
son of  the  defendant,  Alexander  G.  Patton,  for  the  reasons:  (a) 
That  no  summons  had  been  issued  or  publication  made  against 
said  defendant;  (b)  That  there  was  no  appearance  in  person  by 
him;  and  (c)  That  the  attempted  appearance  for  him  by  a  non- 
resident attorney,  not  admitted  to  practice  in  the  court  below, 
could  not  constitute  a  legal  appearance,  so  as  to  confer  jurisdic- 
tion: Eev.  Stats.  1894,  sec.  1244  (Rev.  Stats.  1881,  sec.  1230). 

It  is  provided  in  section  976  of  the  Revised  Statutes  of  1894 
(Rev.  Stats.  1881,  sec.  964),  that  "any  court  may  permit  an  at- 
torney who  is  not  a  resident  of  this  state  to  practice  law  therein, 
during  any  terra  of  such  court,  upon  his  taking  an  oath  for  the 
faithful  discharge  of  his  duties." 

It  appears  that  at  the  time  the  answer  was  filed  in  the  receiv- 
ership case,  Mr-  L.  L.  Rankin,  who  signed  to  said  answer  the 
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name  of  "Alexander  G.  Fatten,  hy  Eankin  &  Eector,  his  attor* 
neys,"  had  not  been  admitted  to  practice  in  the  Delaware  cir- 
cuit court.  We  do  not  find  it  necessary,  however,  to  consider 
the  question  so  raised;  for  a  more  serious  objection  is,  that 
whether  Mr.  Eankin  had  or  had  not  a  right  to  appear  for  Mr.. 
Patton,  it  is  not  shown  that  he  did  in  fact  appear  for  him.  The- 
evidence,  without  objection  or  exception,  discloses  that  whilfr 
Mr.  Eankin  signed  the  name  of  the  defendant  to  the  answer,  yet. 
that  the  answer  was  written  by  Mr.  Eyan,  one  of  the  attorneys 
for  the  plaintiff,  and,  further,  that  the  answer  was  filed  in  court 
by  Mr.  Eyan. 

*^^  In  Pressley  v.  Harrison,  102  Ind.  14,  whicli  was  a  case 
in  which  Alfred  Harrison  brought  suit  against  his  partner,  John. 
C.  S.  Harrison,  it  appeared,  as  in  this  case,  that  no  process  wa» 
issued  upon  the  complaint,  and  that  the  defendant  did  not  ap- 
pear, either  in  person,  or  by  attorney,  but  that  Alfred  Harrison 
filed  with  his  complaint  a  paper  purporting  to  have  been  signed 
by  John  C.  S.  Harrison  and  to  be  an  answer  to  the  complaint. 
This  court  held  that  no  appearance  by  the  defendant  waa  thua 
shown.  "It  is  impossible,''  said  Judge  Mitchell,  speaking  for  the 
court  in  that  case,  "to  hold  that  signing  and  delivering  to  the 
plaintiff  in  the  case  the  several  papers  above  set  out,  and  the 
presentation  of  them  byhim  to  the  judge,  constituted  an  appear- 
ance by  "^lie  defendant,  either  to  the  action  or  to  the  proceedings 

before  the  judge One  party  to  an  adversary  proceeding 

cannot  do  anything,  nor  can  he  be  authorized  to  do  anything  by 
the  other,  which  can  give  the  court  or  judge  jurisdiction  over 
him  except  as  the  statute  has  enacted.  As  the  statute  does  not 
authorize,  and  public  policy  forbids,  one  party  to  appear  for  the- 
other,  it  must  be  held  that  where  it  appears,  as  here,  that  the 
only  jurisdiction  which  the  court  or  judge  had  over  the  defend- 
ant was  such  as  was  acquired  through  the  agency  of  the  plain- 
tiff in  appearing  for  him,  its  proceeding  was  without  jurisdiction, 
and  void." 

The  case  at  bar  is  much  weaker  than  the  case  of  Pressley  v.. 
Harrison,  102  Ind.  14.  Here  the  paper  purporting  to  be  an  an- 
swer was  not  signed  by  the  defendant  himself,  but  by  a  stranger 
to  the  court,  who  professed  to  be  an  attorney  of  the  defendant, 
and  resident  in  the  state  of  Ohio.  And  not  only  was  there  no 
appearance  in  court  by  the  defendant  in  person,  but  even  the  in- 
dividual who  assumed  to  act  for  him  did  not  appear. 

In  the  former  case,  the  only  appearance   for  the    defendant 
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'^'^  was  by  the  plaintiff;  in  this  case  the  only  appearance  for 
the  defendant  was  by  the  attorney  for  the  plaintiff. 

In  Pressley  v.  Lamb,  105  Ind.  171,  it  was  held  that  an  ap- 
pearance by  defendant  in  person  and  the  signing  and  filing  of 
an  answer  by  him  would  be  such  an  appearance  as  would  give  the 
■court  or  judge  jurisdiction  for  the  appointment  of  a  receiver. 
In  the  case  before  us,  it  is  not  claimed  that  there  was  any  per- 
4Bonal  appearance  by  the  defendant;  neither  was  there  such  ap- 
j)earance  by  anyone  for  him,  other  than  the  plaintiff's  attorney. 

It  is  also  contended  that  the  court  had  no  jurisdiction  of  the 
^subject  matter  of  the  receivership,  for  the  reason  that  there  was 
no  cause  pending  between  the  parties,  and  the  complaint  was 
for  the  appointment  of  a  receiver  for  the  property  of  an  individ- 
ual and  not  of  a  corporation. 

It  was  said  in  Bufkin  v.  Boyce,  104  Ind.  53:  ''Whether  a  com- 
3)laint  may  in  any  case  be  maintained  when  no  other  facts  are 
'stated  upon  which  relief  is  asked,  we  need  not  decide  in  this  case. 
Without  doubt,  the  appointment  of  a  receiver  may  be  part  of  the 
relief  asked  in  a  complaint,  in  actions  of  the  class  in  which  re- 
ceivers may  be  appointed:  Newell  v.  SchnuU,  73  Ind.  241.  It 
anay,  however,  admit  of  much  question  whether  this  can  be  the 
«ole  purpose  of  an  action.  In  the  casp  of  Hottenstein  v.  Con- 
rad, 9  Kan.  435,  it  was  said:  *The  appointment  of  a  receiver  is 
-a  provisional  remedy.  It  is  an  auxiliary  proceeding.  It  is  not 
tiie  ultimate  end  or  object  of  a  suit.*  In  Chicago  etc.  Co.  v. 
HJnited  States  Petroleum  Co.,  57  Pa.  St.  83,  Agnew,  J.,  said: 
*The  appointment  of  a  receiver  is  the  exercise  of  a  power  in  aid 
of  a  proceeding  in  equity,  and  is  the  subject  of  a  sound  discre- 
tion": Presslev  v.  Harrison,  102  Ind.  14;  High  on  Receivers,  sec. 
6." 

*^'**'  In  Beach  on  Receivers,  section  51,  it  is  said:  "That  courts 
liave  no  inherent  power  to  appoint  receivers  except  as  an  inci- 
<dent  to  a  pending  action,  save  in  cases  of  idiots,  lunatics,  and 
anfants." 

So,  also,  in  High  on  Receivers,  section  17:  "Ordinarily,  unless 
iperhaps  in  the  case  of  infants  or  lunatics,  a  suit  must  be  actually 
•pending  to  justify  a  court  of  equity  in  appointing  a  receiver." 

And  in  section  83,  of  the  work  last  cited,  it  is  said:  "The 
usual  practice,  both  in  England  and  America,  is  to  appoint  re- 
ceivers only  upon  bills  filed  for  that  purpose,  and,  as  a  general 
rule,  the  courts  will  not  grant  the  relief  merely  upon  petition, 
'When  no  cause  is  actually  pending  and  no  bill  filed  to  give  the 
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court  jurisdiction,  unless  in  very  special  cases  of  emergency'': 
See,  also,  20  Am.  &  Eng.  Ency.  of  Law,  17,  24,  30,  87. 

In  the  case  before  us,  there  was  no  action  pending  between 
the  parties.  The  debt  of  the  defendant  to  the  plaintiff  was  not 
yet  due;  and  no  proceeding  whatever  had  been  instituted  for  its 
collection.  Unless,  therefore,  our  statute  gives  some  authority 
specially  applicable  to  this  case,  the  court  could  have  no  juris- 
diction to  appoint  a  receiver  for  the  defendant's  property. 

Eeceivers  are  appointed  under  provisions  of  section  1236  of 
the  Eevised  Statutes  of  1894  (Eev.  Stats.  1881,  sec.  1222),  in 
certain  cases  therein  named.  In  all  the  cases  named,  except, 
perhaps,  the  fifth  and  seventh,  it  is  plainly  provided  that  there 
shall  already  be  an  action  pending  between  the  parties,  in  which 
action  the  receiver  may  be  appointed  as  auxiliary  to  or  in  aid 
of  the  principal  action.  In  the  fifth  case  named,  it  would  ap- 
pear that  a  receiver  may  be  appointed  to  take  charge  of  the 
property  of  an  insolvent  or  otherwise  disabled  corporation.  And 
it  was  under  this  fifth  clause  that  the  two  cases  upon  which  ap- 
pellee chiefly  relies  were  '**^  brought,  namely:  First  Nat.  Bank 
V.  United  States  etc.  Tile  Co.,  105  Ind.  227,  and  Supreme  Sit- 
ting etc.  V.  Baker,  134  Ind.  293. 

But  even  in  the  two  cases  cited,  it  is  doubtful  whether  the  ap- 
pointment of  a  receiver  was  not  merely  in  aid  of  the  main  object 
of  the  suits,  namely  an  accounting  by  the  officers  and  the  proper 
application  of  the  funds  of  the  corporation.  In  the  later  case 
it  is  said  by  Olds,  J:  "As  a  rule,  if  not  universally,  the  appoint- 
ment of  a  receiver  is  ancillary  to  the'  main  cause  pending,  as  in 
case  of  the  foreclosure  of  a  mortgage,  an  action  by  a  creditor 
against  an  insolvent  corporation  in  which  he  asks  judgment  for 
his  claim,  the  dissolution  of  a  partnership  or  of  a  corporation, 
and  many  like  cases."  And  it  was  further  said  in  that  case,  re- 
ferring to  the  case  of  First  Nat.  Bank  v.  United  States  etc.  Tile 
Co.,  105  Ind.  227:  "We  do  not  find  it  necessary  to  give  the  stat- 
ute so  broad  a  construction  as  given  in  this  case,  that  a  receiver 
may  be  appointed  under  the  statute  when  the  sole  object  sought 
is  to  take  the  property  from  the  hands  of  the  officers.  In  the 
case  at  bar,  the  object  of  the  proceedings,  as  we  hold,  is  to  secure 
the  accounting  of  the  officers,  the  application  of  the  funds  to  the 
proper  objects  of  the  corporation,  and  the  office  of  a  receiver  is 
the  means  or  force  sought  to  aid  in  accomplishing  this  object." 

But,  even  granting  that,  under  our  statute,  where  a  case  is 
not  pending,  a  receiver  may  yet  be  appointed  when  a  corpora- 
tion has  been  dissolved,  or  is  insolvent,  or  is  in  imminent  danger 
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of  insolvency,  or  has  forfeited  its  corporate  rights;  still,  that 
forms  no  justification  for  the  appointment  of  a  receiver  for  tlie 
property  of  an  individual,  as  in  the  case  before  us.  A  corpora- 
tion is  a  mere  creature  of  the  law,  looking  to  its  ^^*^  franchise  for 
the  terms  of  its  existence  and  of  its  conduct;  and  if  this  fran- 
chise be  forfeited  or  in  danger  of  forfeiture  there  is  good  rea- 
son why  the  law  should  at  once  take  possession  of  the  property 
of  its  failing  creature  and  administer  such  property  for  the  ben- 
efit of  those  entitled  to  it.  But  in  the  case  of  a  natural  person 
there  remains  an  owner  capable  of  keeping  and  using  his  proper- 
ty; and  this  property  should  not  be  taken  from  him,  except  by  an 
action  duly  brought  for  that  purpose.  Before  judgment  is  ob- 
tained, it  may  be  necessary,  in  certain  cases,  by  notice  of  lis  pen- 
dens, by  attachment,  by  restraining  order,  or  otherwise,  to  pre- 
vent the  debtor  from  disposing  of  his  property  before  the  ter- 
mination of  the  suit;  but  the  property  should  not  be  taken  from 
him  until  a  lien  has  first  been  acquired  by  judgment  or  other- 
wise; or,  at  least,  until  an  action  has  been  brought  for  the  pur- 
pose of  securing  such  lien.  Unless,  possibly,  in  cases  provided 
for  by  the  statute,  the  appointment  of  a  receiver  can  only  be 
made  in  aid  of  the  main  action;  although  such  appointment  may 
be  a  part  of  the  relief  sought  by  the  complaint.  Here  it  was  the 
sole  relief  sought,  no  action  being  pending  between  the  parties. 

Finally,  even  if,  in  any  case,  it  could  be  lawful  to  appoint  a 
receiver  to  take  possession  of  the  defendant's  property,  such  ap- 
pointment could  only  be  for  the  property  covered  by  the  lien  of 
plaintiff's  mortgage.  In  this  case,  the  court  attempted  to  put 
the  receiver  in  possession  of  all  of  the  property  of  the  defendant, 
■wherever  found  in  the  state,  whether  the  plaintiff  had  any  lien 
upon  or  title  to  it  or  not. 

As  said  in  Steele  v.  Aspy,  128  Ind.  367:  "To  authorize  the 
interposition  of  the  court  by  the  appointment  of  a  receiver,  it 
was  essential  that  the  appellee  should  show  either  a  clear  legal 
right  in  himself  to  the  property  in  controversy,  or  that  he  had 
some  lien  upon,  ^^^  or  property  right  in  it,  or  that  it  constituted 
a  special  fund  out  of  which  he  was  entitled  to  satisfaction  of  his 
demand.  It  was  essential,  to  authorize  the  exercise  of  such  ju- 
risdiction, for  the  appellee  to  show  that  he  had  a  present,  exist- 
ing interest  in  the  property:  High  on  Eeceivers,  sees.  11,  12; 
Beach  on  Eeceivers,  sec.  5;  Smith  v.  Wells,  20  How,  Pr.  158." 
See,  further.  High  on  Receivers,  sees.  406,  407,  755;  State  v. 
Eoss,  122  Mo.  435;  Whitney  v.  Hanover  Nat.  Bank,  71  Miss. 
1009. 
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In  the  case  before  us,  the  plaintiff  had  no  judgment  or  other 
general  lien  against  the  defendant's  property.  His  only  lien 
was  that  of  his  chattel  mortgage;  and,  without  a  suit  to  foreclose 
that  mortgage,  he  had  no  right  to  a  receiver  even  for  the  prop- 
erty covered  by  that  mortgage.  Still  less  was  there  a  right  to  a 
receiver  for  property  not  covered  by  plaintiff's  chattel  mortgage. 
The  rights  of  judgment  creditors  could  not  thus  be  cut  out  by 
one  vih.0  had  no  judgment  or  other  lien  upon  the  defendant'^ 
property. 

From  any  point  of  view,  therefore,  it  must  be  apparent  that 
the  court  had  no  jurisdiction  to  appoint  a  receiver  in  this  case. 

The  judgment  is  reversed,  with  instructions  to  sustain  the  mo- 
tion of  the  appellant  to  set  aside  the  order  appointing  receivers, 
and  to  discharge  the  receivership  and  dismiss  the  action. 

RECEIVERS— RIGHT  TO  APPOINT— IN  WHAT  CASES  WILI* 
BE  APPOINTED.— The  appointment  of  a  receiver  rests  largely  in  the 
discretion  of  the  trial  court.  Spealiing  generally,  before  a  receiver 
can  be  appointed,  it  is  necessary  that  the  plaintiff  should  have  prob- 
able cause  of  action  against  the  defendant,  and  that  the  benefit  to  be 
derived  from  such  cause  of  action  might  be  lost  if  the  receiver  were 
not  appointed:  Fort  Payne  Furnace  Co.  v.  Coal  etc.  Co..  96  Ala.  472; 
38  Am.  St.  Rep.  109,  and  note.  The  pendency  of  a  suit  is  essential 
to  authorize  the  appointment  of  a  receiver,  save  in  the  cases  of  in- 
fants and  lunatics:  P^xtonded  nf)te  to  Cortel.veu  v.  Hathaway.  64  Am. 
Dec.  482-495,  citing  numerous  cases,  A  plaintiff  seelving  relief  by  ap- 
poiutment  of  a  receiver  must  show  that  he  has  either  a  clear  right  to 
the  property  itself,  some  lien  upon  it,  or  that  it  constitutes  a  special 
fund  to  which  he  has  a  right  to  resort  for  the  satisfaction  of  his 
claim.  Where  the  applicant  has  no  interest  in  the  subject  matter  of 
the  suit,  lie  cannot  have  a  receiver  appointed:  Extended  note  to 
Cortelyeu  v.  Hathaway,  64  Am.  Dec.  482-495.  See,  also,  Albany  etc. 
Co.  v.  Soulhcrn  Agricultural  Works,  76  Ga.  135;  2  Am.  St.  Rep.  26; 
Chase's  case,  1  Bland.  206;  17  Am.  Dec.  277. 

RECEIVERS— APPOINTMENT  OF— JURISDICTION  —  NECES- 
SITY OF  NOTICE  TO  OI'POSITE  PARTY.— The  appointment  of  a 
receiver  of  the  property  of  a  person,  made  without  notice  to  him  of 
the  application  therefor,  is  void  though  the  statute  of  a  state  where- 
in the  appointment  is  made  is  silent  upon  the  subject  of  such  notice: 
Larsen  v.  Winder,  14  Wash.  109;  53  Am.  St.  Rep.  864;  Hutchinson  v. 
First  Nat.  Banit,  133  Ind.  271;  36  Am.  St.  Rep.  537.  The  opposite 
party  is,  as  a  rule,  entitled  to  notice  of  application  for  a  receiver  and 
to  a  hearing  thereon:  Extended  note  to  Cortelyeu  v.  Hathaway,  64 
Am.  Dec.  483. 

APPEALS— WHAT  JUDGMENTS  MAY  BE  APPEALED  FROM 
AND  WHO  MAY  APPEAL.— As  to  when  an  appeal  will  lie,  see  note 
to  Davie  v.  Davie,  20  Am.  St.  Rep.  173.  As  to  who  may  appeal  from 
a  judgment  or  decree,  see  Wiggin  v.  Sweet.  6  Met.  194;  39  Am.  Dec. 
716,  and  note;  also  the  extended  note  to  Wheeler  v.  Winn,  91  Am. 
Dee.  194. 
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HussEY  V.  Whitinq. 

[145  Indiana,  580.] 

PARENT  AND  CHILD— CUSTODY  OF  CHILD— Ordinarily, 
a  father  is  entitled  to  the  custody  of  his  minor  child,  but,  if  the 
welfare  of  the  child  is  retarded  by  such  custody,  an  exception  to 
the  rule  exists.  The  interests  of  society  and  the  established  policy 
of  the  law  make  the  welfare  of  the  child  paramount  to  the  claims  of 
the  parent. 

PARENT  AND  CHILD— RIGHT  TO  RECLAIM  CUSTODY 
OF  CHILD. — An  oral  agreement,  express  or  implied,  made  by  a 
father  that  a  third  person  shall  have  the  custody  of  his  child  during 
infancy  does  not  preclude  the  father  from  reclaiming  such  custody. 

PARENT  AND  CHILD— RIGHT  TO  CUSTODY  OF  CHILD 
—HABEAS  CORPUS.— If  a  child,  six  years  of  age  and  delicate  in 
health,  at  the  time  of  her  mother's  death,  is  then  placed  in  the  cus- 
tody of  her  grandparents,  who  care  for  her  until  she  Is  thirteen 
years  old,  furnishing  her  with  every  care  and  comfort,  and  who 
continue  willing  and  anxious  to  so  care  for  her  at  the  time  that  the 
father  takes  and  places  such  child  with  another  relative  kindly  dis- 
posed toward  her,  but  unable  financially  to  furnish  her  with  the 
care  and  comforts  furnished  by  the  grandparents,  and  which  she 
requires  by  reason  of  her  delicate  health,  the  grandparents  are  en- 
titled by  habeas  corpus  to  recover  the  custody  of  such  child. 

Neleker  &  Sims,  for  the  appellant. 

A.  H.  Lindley,  for  the  appellee. 

^^^  HACKNEY,  J.  This  was  a  proceeding  by  habeas  corpus 
for  the  custody  of  Eay  Hussey,  a  little  girl  thirteen  years  of  age, 
and  was  instituted  by  the  appellee,  *®*  her  maternal  grand- 
father, against  her  father,  the  appellant.  The  decree  of  the 
lower  court  was  in  favor  of  the  appellee,  and  the  appellant  sub- 
mits the  case  to  this  court,  by  his  appeal,  upon  the  evidence. 

It  may  be  fairly  said  that,  by  a  clear  preponderance  of  the 
-evidence,  either  party  entertains  a  deep  affection  for  the  child, 
«nd  might  reasonably  be  intrusted  with  her  moral  training. 
Since  the  death  of  her  mother,  some  six  years  before  the  dis- 
agreement which  resulted  in  this  proceeding,  she  resided  with 
her  grandparents,  who  were  possessed  of  a  large,  comfortable 
home,  and  lands  of  the  value  of  twenty  thousand  dollars  or  more, 
and  were  willing  and  prepared  to  render  every  care  and  comfort 
necessary  to  the  welfare  of  the  child.  During  the  period  men- 
tioned, the  appellant  continued,  and  still  is,  a  widower,  with  lit- 
tle means  above  his  indebtedness,  but  with  an  average  income  of 
-fifty  dollars  per  month  from  his  business.  Until  he  took  the 
child  from  her  grandparents  he  made  his  home  with  them,  but 
his  business,  that  of  traveling  salesman,  required  him  to  be  ab- 
sent from  five  to  six  days  each  week.    He   paid   for   his  owd 
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boarding  and  supplied  most  of  the  material  for  clothing  the 
child,  but  her  boarding  and  care,  and  the  making  of  her  cloth- 
ing were  supplied  by  her  grandparents.  The  appellant  and  the 
child  took  up  their  home  with  the  appellee,  pursuant  to  a  re- 
quest from  Mrs.  Hussey,  while  upon  her  deathbed,  that  they 
should  have  a  home  with,  and  that  the  child  should  be  raised  by, 
the  appellee  and  his  wife.  The  parties  differ  as  to  the  conversa- 
tion at  the  time  of  this  request,  as  to  whether  the  appellant  sim- 
ply acquiesced  in  the  request  and  the  appellee's  promise,  or 
whether  he  declined  to  "give"  the  child  to  her  grandparents. 
But  there  is  no  disagreement  about  the  fact  that  the  appellee 
and  his  wife  cared  for  the  child  as  a  member  of  their  family, 
and  became  greatly  attached  to  her,  ^^^  and  that  the  appellant 
took  her  from  them,  not  by  reason  of  any  neglect  or  mistreat- 
ment of  her,  but  because  he  and  his  mother  in  law,  at  times, 
disagreed  and  had  bitter  words  as  to  his  own  relations  to  the 
household,  and  because  he,  without  just  cause,  thought  that  the 
child  was  becoming  estranged  from  him  by  the  influence  of  her 
grandmother.  When  she  was  taken  from  the  appellee's  home, 
she  was  taken  to  the  home  of  the  appellant's  married  sister,  who 
lived  in  the  town  of  Princeton,  where  the  appellee  lived  also. 
The  sister,  Mrs.  Eby,  owned  and  lived  in  a  house  of  four  rooms; 
her  husband  labored  at  one  dollar  and  twenty-five  cents  per 
day;  there  were  four  members  of  her  family  and  a  boarder  five 
days  in  the  week  when  the  appellant  and  his  daughter  took  up 
their  new  abode  with  her.  Mrs.  Eby  was  a  kind-hearted  woonan, 
affectionate  with  children,  and  favorably  disposed  toward  the 
little  girl;  she  performed  all  the  duties  of  her  household  witho.ut 
a  servant,  and,  while  her  circumstances  were  not  the  best,  she 
was  a  fit  woman  to  have  the  care  and  moral  training  of  the 
child.  Mrs.  Hussey  had  died  of  consumption,  and  the  child  was 
delicate  and  evidently  predisposed  to  that  disease. 

Ordinarily,  the  father  is  entitled  to  the  custody  of  his  minor 
children.  This  was  the  rule  of  the  common  law,  and  is  affirmed 
by  statute  in  this  state,  but,  where  the  welfare  of  the  child  is  re- 
tarded by  the  custody  of  tiie  father,  an  exception  to  the  ordinary 
rule  exists.  The  interests  of  society  and  the  established  policy 
of  the  law  make  the  welfare  of  the  child  paramount  to  the 
claims  of  a  parent:  Jones  v.  Darnall,  103  Ind.  569;  53  Am.  Rep. 
645;  Sheers  v.  Stein,  75  Wis.  44;  5  L.  R.  Ann.  781,  and  note; 
Joab  V.  Sheets,  99  Ind.  338;  Schouler  on  Domestic  Relations,  sec. 
248;  United  States  v.  Green,  3  Mason,  482;  Bryan  v.  Lyon,  104 
Ind.  ?27;  64  Am.  Rep.  309.- 
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The  oral  agreement,  express  or  implied,  that  the  appellee  *®* 
should  have  the  custody  of  the  child  during  her  infancy  would 
not  preclude  the  appellant  from  reclaiming  her  custody:  Broolrc 
V.  Logan,  112  Ind.  183;  2  Am.  St.  Eep.  177;  Weir  v.  Marley, 
99  AVis.  484.  The  conclusion  of  the  trial  court,  therefore,  must 
have  heen  reached  upon  the  theory  that  the  welfare  of  the 
child  would  be  best  promoted  by  remanding  her  to  the  custody 
of  the  appellee,  and  it  remains  for  us  to  determine,  upon  the 
facts  stated,  whether  that  view  of  the  case  is  supported. 

Considering  the  delicacy  of  her  health,  the  care  and  attention 
she  requires  on  that  account,  the  comforts  of  the  spacious  home 
of  her  grandparents,  their  relationship  to,  and  affection  for  her, 
the  understanding  of  her  health,  disposition,  and  habits,  ac- 
quired during  the  six  years  they  have  had  the  care  of  her,  present 
a  very  strong  claim  in  favor  of  their  continued  custody  of  her. 
The  father's  situation  and  business  afford  her  no  home  with  him, 
and,  at  best,  from  his  standpoint,  he  can  but  supply  her  a  home 
and  its  comforts  by  purchase,  and  with  but  little  of  his  society. 
The  home  which  he  claims  to  be  not  less  conducive  to  the  wel- 
fare of  the  child  than  that  from  which  he  took  her  is,  no  doubt, 
modest  and  reasonably  comfortable  under  the  circumstances,  but 
■certainly  Mrs.  Eby's  obligations  to  her  own  immediate  family, 
including  her  two  children,  would  not  afford  her  the  time  to 
bestow  careful  attention  to  the  needs  and  wants  of  the  child,  and 
the  crowded  condition  of  her  home  of  four  rooms  would  cer- 
tainly not  be  so  conducive  to  the  health  of  the  child  as  that  of 
her  grandparents. 

The  conclusion  of  the  trial  court  was  not  a  mere  discrimina- 
tion between  the  luxuries  of  wealth  on  the  one  side  and  the 
modest  comforts  of  an  ordinary  home  on  the  other;  nor  was  it  a 
simple  denial  of  the  right  of  a  father  to  have  the  care,  custody, 
and  training  of  ^*^  his  minor  child.  It  was  a  recognition  of 
the  fact  that  a  child  requiring  unusual  care  could  probably  not 
receive  it,  and  that  her  father  sought  to  remove  her,  not  to  his 
own  custody,  but  to  that  of  another,  whose  situation  in  life  was 
not  so  conducive  to  the  health  and  general  welfare  of  the  child 
as  with  her  grandparents. 

The  decree  of  the  circuit  court  is  criticised  by  counsel  because 
of  its  having  provided  that  the  appellant  should,  "at  proper 
times,*'  be  permitted  to  visit  his  child,  without  defining  the 
phrase  "proper  times."  The  criticism,  we  presume,  is  made 
upon  the  assignment  of  error  that  "the  court  erred  in  overruling 
the  appellant's  motions  to  modify  the  judgment."     There  were 
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numerous  motions  to  modify  the  judgment,  severally  filed,  and 
severally  overruled,  some  of  which  were  properly  overruled,  and 
it  is  not  even  claimed  in  argument  that  all  were  improperly  over- 
ruled.    There  is,  therefore,  no  available  error. 
The  judgment  is  affirmed. 

PARENT  AND  CHILD— RIGHT  TO  CUSTODY  OF  CHILD.— A 
father  is  the  natural  guardian  of  his  infant  children,  and,  in  the  ab- 
sence of  good  and  sufficient  cause,  is  entitled  to  their  custody,  care, 
and  education:  Green  v.  Campbell,  35  W.  Va.  698;  29  Am.  St.  Rep. 
843,  and  note.  When  a  child  is  not  in  the  custody  of  its  father,  and 
he  is  seeliing  to  recover  it,  the  court  will  exercise  its  discretion  ac- 
cording to  the  facts,  consulting  the  wishes  of  the  minor,  if  it  is  of 
years  of  discretion,  and,  if  it  is  not,  exercising  its  own  judgment  as 
to  what  will  be  best  calculated  to  promote  the  interests  of  the  child: 
Green  v.  Campbell,  35  W.  Va.  698;  29  Am.  St.  Rep.  843.  See,  also, 
Cunningham  v.  Barnes,  37  W.  Va.  746;  38  Am.  St.  Rep.  57;  note  to 
Marshall  v.  Reams,  37  Am.  St.  Rep.  125. 

PARENT  AND  CHILD— AGREEMENT  AS  TO  CUSTODY  OF 
CHILD.— A  father  may,  by  contract,  release  his  right  to  the  custody 
of  his  child  to  a  third  person;  but  the  terms  of  such  contract,  to  be 
effective,  must  be  shown  to  be  clear  and  distinct:  Miller  v.  Wallace, 
76  Ga.  479;  2  Am.  St.  Rep.  48;  Cunningham  v.  Barnes,  37  W.  Va. 
746;  38  Am.  St.  Rep.  57;  Green  y.  Campbell,  35  W.  Va.  698;  29  Am. 
St.  Rep.  813.  But  a  parent  is  not  estopped  from  reclaiming  custody 
of  a  child,  where  he  places  it  in  the  care  and  keeping  of  another, 
verbally  agreeing  that  the  latter  might  have  its  care  and  custody  dur- 
ing minority:  Broolie  v.  Logan,  112  Ind.  183;  2  Am.  St.  Rep.  177,  and 
extended  note  giving  a  general  discussion  of  this  subject. 

PARENT  AND  CHILD— CUSTODY  OF  CHILD— HABEAS  COR- 
PUS.—The  writ  of  habeas  corpus  is  the  proper  remedy  to  ascertain 
and  enforce  the  proper  custody  of  an  infant,  and,  when  so  used,  the 
writ  is  of  an  equitable  nature.  The  welfare  of  the  child  is  the  con- 
trolling element  by  which  the  court  is  to  be  guided  in  the  exercise 
of  its  discretion:  Green  v.  Campbell,  35  W.  Va.  698;  29  Am.  St.  Rep. 
843:  also,  extended  note  to  Broolie  v.  Logan,  2  Am.  St.  Rep.  183-187. 
See,  also,  Cunningham  v.  Barnes,  37  W.  Va.  746;  38  Am.  St.  Rep.  57, 
and  note. 


Lynn  v.  Allen. 

[145  Indiana,  584.] 

NOTICE  BY  PUBLICATION— NEWSPAPER  OF  GENERAL 
CIRCULATION.— A  daily  publication,  newspaper,  or  journal,  hav- 
ing a  large  general  circulation  and  devoted  to  the  general  dissem- 
ination of  legal  news,  and  containing  other  matter  of  general  inter- 
est to  the  public  is  a  newspaper  of  general  circulation  for  the  pur- 
pose of  service  of  notice  by  publication. 

Pickens  &  Cox,  for  the  appellant. 

H.  Taylor,  for  the  appellees. 

•***  HOWAED,  J.     This  was  an  action  in   attachment,  "^^ 
brought  against  the  appellant  by  the  appellee,  Arthur  W.  Allen. 
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The  appellant,  who  is  a  nonresident,  entered  his  special  appear- 
ance in  the  cause,  and  filed  a  plea  in  abatement,  averring  that 
there  had  been  no  service  of  process  upon  him,  "other  than  the 
pretended  service  of  publication  in  a  daily  paper  called  'The 
Daily  Reporter,'  printed  and  published  in  the  city  of  Indianapo- 
lis, said  county,"  and  "that  said  pretended  service  by  publication 
is  invalid  and  of  no  effect,  for  the  reason  the  said  *The  Daily  Ee- 
porter"  is  not  a  newspaper  of  general  circulation  in  said  county." 

Issue  being  joined  on  the  plea  in  abatement,  and  the  evidence 
being  heard,  the  court  found  for  the  said  appellee,  and  judgment 
w&s  entered  in  his  favor. 

It  is  claimed  that  the  publication  of  notice  in  "The  Daily  Re- 
porter" was  insufficient  to  give  the  court  jurisdiction  over  the 
appellant,  for  the  reason  that  the  said  Reporter  is  not  a  "news- 
paper of  general  circulation,"  as  required  by  the  statute:  Burns* 
Rev.  Stats.  1894  (Rev.  Stats.  1881,  sees.  318,  1279). 

The  evidence  upon  which  the  court  found  the  publication  suf- 
ficient under  the  statute,  was,  substantially:  That  "The  Daily 
Reporter"  is  now,  and  was  at  the  time  of  the  publication  of  said 
notice,  in  general  circulation  throughout  the  city  of  Indianapo- 
lis, in  Marion  county,  and  state  of  Indiana,  among  judges,  law- 
yers, bankers,  collection,  and  commercial  agencies,  real  estate 
dealers,  merchants,  manufacturers,  and  other  professional  and 
business  men;  that  it  is  also  on  sale  at  public  news-stands;  that 
its  circulation  in  the  city  of  Indianapolis  is  about  five  hundred 
and  fifty  copies,  and  outside  said  city  throughout  the  state,  about 
two  thousand  five  hundred  copies  daily;  that  its  circulation  is 
confined  to  no  particular  class  or  calling  of  the  community,  but 
is  general  among  different  classes;  that  it  is  published  and  circu- 
lated daily,  except  Sunday;  that  its  columns  are  '^^^  devoted 
primarily  to  the  dissemination  of  legal  matters,  including  pro- 
ceedings of  the  supreme  and  appellate  courts  of  the  state,  and 
of  the  various  federal,  state,  county,  and  city  courts  sitting  at 
Indianapolis,  giving  a  comple^te  report,  both  of  the  pleadings 
filed  in  cases  pending,  and  also  of  cases  tried  and  the  result  of 
such  trials,  as  well  as  publishing  those  upon  the  calendar  for 
trial,  and  all  new  suits  filed;  that  it  also  publishes  the  proceed- 
ings of  the  board  of  public  works  of  said  city,  giving  said  board's 
action  in  all  matters  relating  to  street  and  other  improvements, 
and  assessments  against  real  estate  on  account  thereof,  and  all 
matters  of  interest  in  relation  to  real  estate  generally;  that  it 
gives  daily  a  complete  record  of  the  deeds  filed  in  the  recorder's 
office  of  said  county,  also  of  mortgages,   mechanics'  and   other 
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liens,  assignments  and  sales  of  real  estate  by  the  sheriff  under 
judicial  process;  that  it  also  contains  one  or  more  columns  de- 
voted to  the  general  news  of  the  day  of  interest  to  general  read- 
ers; also  quotations  of  local  securities  of  interest  to  newspaper 
readers  generally;  that  it  is  the  only  newspaper  published  in  said- 
city  containing  a  complete  passenger  timetable  of  all  railroads- 
entering  and  leaving  said  city;  that  legal  notices  like  the  one  in 
the  case  at  bar  have  been  made  and  published  in  said  newspaper,, 
as  well  as  legal  notices  advertising  sheriff's  sales  of  real  estate,, 
and  sales  by  executors  or  commissioners,  and  notice  of  appoint- 
ments of  administrators  and  executors;  that  it  also  contains- 
varied  advertising  matter,  confined  to  no  one  calling  or  trade,, 
but  such  as  is  found  in  newspapers  of  general  circulation;  that 
there  is  also  published  in  it  news  and  information  of  a  general 
character,  such  as  is  published  in  other  newspapers  of  general 
circulation,  and  of  interest  to  the  general  reader. 

A  copy  of  "The  Daily  Eeporter"  was  also  filed  as  an  ^^  ex- 
hibit, and  shows  the  general  character  of  the  paper  to  be  such  as 
is  above  set  forth. 

We  tbink  that  the  foregoing  evidence  shows,  as  the  court 
found,  that  the  publication  in  question  is  a  "newspaper  of  gen- 
eral circulation,"  "printed  in  the  English  language  and  publish- 
ed in  the  county."  Such  notice  would  not,  of  course,  authorize 
a  personal  judgment  in  the  main  action  against  appellant,  who 
is  a  nonresident,  but  only  a  judgment  in  attachment  against  his 
property,  and  also  support  the  proceedings  and  judgment  against 
the  garnishee  defendant:  22  Am.  &  Eng.  Ency.  of  Law,  135. 

By  a  "newspaper  of  general  circulation,"  the  legislature  cers- 
tainly  did  not  intend  a  newspaper  read  by  all  the  people  of  the 
county.  As  a  matter  of  fact,  every  newspaper  is,  in  greater  or 
less  degree,  devoted  to  some  special  interest.  No  one,  however, 
would  claim  that  because  a  newspaper  should,  for  example,  be 
the  organ  of  a  certain  political  party,  and  especially  devoted  to 
the  interests  of  such  party,  it  would  not  therefore  be  a  newspaper 
of  general  circulation.  Yet  such  a  newspaper  is,  to  a  large  ex- 
tent, read  only  by  the  members  of  the  political  party  whose  doc- 
trines are  advocated  and  expounded  in  its  columns. 

There  is  no  doubt  that  where  a  publication  is  devoted  purely 
to  a  special  purpose  it  would  be  an  unfit  medium  to  reach  the 
general  public.  A  medical,  literary,  religious,  scientific,  or  legal 
journal  is  professedly  l)ut  for  one  class,  and  that  class  but  a 
comparatively  small  part  of  the  whole  population;  and  it  would 
be  manifestly  unjust,  as  well  as  against  the  letter  and  spirit  of 
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the  statute,  to  use  such  a  journal  for  the  publication  of  a  notice 
affecting  the  property  or  personal  rights  of  citizens  in  general. 
The  newspaper  before  us,  however,  is  no  such  professional  or 
•class  journal.  While  it  is  a  law  publication,  in  a  certain  ^^^ 
sense,  and  of  particular  interest  to  the  legal  profession,  yet  its 
character,  as  shown  by  the  evidence,  makes  it  of  general  interest 
to  the  community  at  largo,  especially  to  that  part  of  the  commu- 
nity likely  to  be  concerned  with  matters  in  courts  and  other 
public  business.  Indeed,  it  would  seem  that  this  newspaper  is 
quite  as  likely  as  any  party,  or  other  paper  of  general  circulation 
to  reach  the  particular  persons  interested  in  the  proceeding  be- 
fore the  court;  and,  consequently,  that  the  spirit  of  the  statute 
is  quite  as  well  served  as  could  be  if  the  notice  were  published 
elsewhere.  Its  special  purpose  is  to  give  the  news  of  the  courts, 
and  to  circulate  this  news  generally  amongst  all  those,  who, 
whether  of  the  legal  profession  or  not,  may  be  interested  in  such 
proceedings.  We  are,  therefore,  unable  to  see  how  the  end  pro- 
posed in  the  statute,  namely,  to  reach  by  publication  a  party  in- 
terested in  a  suit  in  court,  could  be  better  attained  than  by  publi- 
cation in  this  newspaper. 

Wherever  the  question  has  been  before  the  courts,  the  holding, 
CO  far  as  we  have  been  able  to  learn,  has  been,  that  publications 
€uch  as  the  periodical  here  under  consideration,  ephemeral  in 
form,  issued  at  short  intervals,  devoted  to  the  general  dissem- 
ination of  legal  news,  and  containing  other  matter  of  general  in- 
terest to  the  public,  are  newspapers  in  the  sense  contemplated 
in  statutes  providing  for  the  publication  of  legal  notices  to  par- 
ties interested  in  proceedings  before  the  courts:  See  Kellogg  v. 
CJarrico,  47  Mo.  157;  Benkendorf  v.  Vincenz,  52  Mo.  441;  Kerr 
V.  Hitt,  75  111.  51;  Eailton  v.  Lauder,  126  111.  219;  Maass  v. 
Hess,  140  111.  576;  Lynch  v.  Durfee,  101  Mich.  171;  45  Am.  St. 
Eep.  404. 

The  case  of  Beecher  v.  Stephens,  25  Minn.  146,  even  if  not 
•overruled  by  subsequent  decisions,  does  not  seem  to  be  in  con- 
flict with  the  other  cases  cited.  In  that  case  the  Northwestern 
Reporter,  a  periodical  devoted  ^®®  almost  wholly  to  the  publica- 
tion of  the  general  laws  of  the  state  and  of  the  decisions  of  the 
•courts  of  Minnesota  and  Wisconsin,  was  held  not  to  be  such  a 
newspaper  as  provided  for  by  the  statute  concerning  publication 
of  legal  notices.  We  have  already  seen  that  a  purely  professional 
journal,  whether  legal,  medical,  religious,  or  other  like  character, 
<'annot  be  considered  as  a  "newspaper  of  general  circulation/'  so 
S8  to  make  it  suitable  for  the  publication  of  legal  notices.    Neith- 
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61,  of  course,  would  a  publication  of  a  legal  notice  in  a  Sunday 
paper  be  sufficient,  even  though  the  paper  were  not  a  religious 
journal:  Shaw  v.  Williams,  87  Ind.  158;  44  Am.  Rep.  756. 

The  purpose  of  the  statute,  namely,  that  notice  may  reach  the 
party  intended,  should  be  kept  in  view.  So  it  has  been  held  that 
where  the  publication  has  been  made  by  design  in  an  obscure 
paper,  with  the  obvious  intent  to  avoid  giving  actual  notice  to 
the  party  in  interest,  the  proceedings  based  upon  such  notice 
may  be  held  voidable,  even  though  the  letter  of  the  statute  has 
been  observed:  Webber  v.  Curtiss,  104  111.  309;  Briggs  ▼.  Briggs, 
135  Mass.  306. 

In  the  case  before  us,  the  newspaper  circulates,  to  a  great  ex- 
tent, among  persons  whose  business  it  is  to  carefully  watch  the 
proceedings  of  the  courts;  and  through  such  persons,  if  not  di- 
rectly, those  interested  are  better  enabled  to  receive  knowledge 
of  the  matter  before  the  court  than  if  the  notice  were  printed 
in  a  newspaper  whose  readers  might  not  give  so  much  attention 
to  court  proceedings. 

We  think  the  notice  by  publication  in  this  case  was  good. 

Judgment  affirmed. 

NOTICE-PUBLICATION  OF— PUBLIC  NEWSPAPER.— A  stat- 
ute requiring  that  execution  sales  of  real  estate  shall  be  advertised 
in  a  public  newspaper  is  complied  with  by  publication  In  a  weelily 
law  journal  containing  both  legal  and  general  news  of  importance 
to  the  public,  and  having  a  large  circulation  among  laymen  and  law- 
yers: Pentzel  v.  Squire,  161  111.  346;  52  Am.  St.  Rep.  373,  and  note. 
See,  also,  Lynch  v.  Judge  of  Probate,  101  Mick.  171;  45  Am.  St  Eep. 
404. 
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Prudential  Insuranob  Company  v.  Jenkins. 

[15  Indiana  Appeals,  297.] 

INSURANCE— INTEREST  IN  LIFE.— An  uncle  who  Uvea 
with  and  supports  his  thirteen  year  old  nephew  has  no  Insurable 
interest  in  his  life. 

INSURANCE— INTEREST  IN  LIFE.— One  who  takes  out  in- 
surance on  the  life  of  another  payable  to  himself,  and  himself  pay- 
ing the  premiums,  must  have  an  insurable  interest  in  the  life  in- 
sured. Otherwise  it  is  a  wagering  contract,  and  the  mere  fact  of 
relationship  does  not  constitute  such  insurable  interest,  unless  there 
is  a  legal  right  of  support  arising  from  it. 

C.  L.  Henry,  B.  McMahan,  and  J.  A.  Van  Osdol,  for  the  ap- 
pellant. 

E.  F.  Daily,  for  the  appellee. 

*^''  GAVIN",  C.  J.  Appellant  claims  to  be  an  insurance  com- 
pany, insuring  the  lives  of  children  one  year  old  and  over,  and 
adults  up  to  seventy. 

Appellee  recovered  judgment  for  one  hundred  and  fifteen  dol- 
lars, upon  an  alleged  contract  whereby  appellant,  in  consideration 
of  ten  cents,  which  it  afterward  offered  to  return,  insured  the  life 
of  his  nephew,  a  school-boy,  thirteen  years  of  age,  without  seeing 
the  boy,  without  his  "^**  knowledge,  and  without  any  medical 
examination,  so  far  as  the  record  indicates,  and  after  being  in- 
formed that  the  boy  had  been  exposed  to  diphtheria,  which  was 
then  in  the  house  where  he  lived. 

The  only  interest  which  appellee  had  in  the  boy's  life  is  that 
shown  by  the  evidence,  to  wit,  that  he  was  the  child  of  appellee's 
sister,  and  the  statement,  "We  lived  together;  my  sister  owned 
the  property,  and  I  kept  the  boy." 

It  is  well  settled  in  Indiana  that  when  one  takes  out  an  insur- 
ance policy  upon  his  own  life,  and  pays  the  premiumfi  therefor,  he 

(228) 
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may  name  whom  he  will  as  the  beneficiary:  Nye  v.  Grand  Lodge 
etc.,  9  Ind.  App.  131,  and  cases  there  cited. 

A  different  rule,  however,  prevails  when  one  takes  out  an  insur- 
ance policy  upon  the  life  of  another,  making  it  payable  to  him- 
self, as  here,  and  himself  paying  the  premiums.  In  such  cases, 
the  beneficiary  must  have  an  insurable  interest  in  the  life  insured, 
else  it  falls  under  the  ban  of  the  law  as  a  wagering  contract:  Con- 
tinental Life  Ins.  Co.  v.  Volger,  89  Ind.  572;  46  Am.  Eep.  185; 
Amick  V.  Butler,  111  Ind.  578;  60  Am.  Eep.  722;  Nye  v.  Grand 
Lodge  etc.,  9  Ind.  App.  131;  Corson's  Appeal,  113  Pa.  St.  438; 
57  Am.  Rep.  479;  Einer  v.  Riner,  166  Pa.  St.  617;  45  Am.  St. 
Eep.  693;  Warnock  v.  Davis,  104  U.  S.  775. 

Just  what  is  an  insurable  interest  we  will  not  undertake  to  de- 
fine. Our  supreme  court  has  said  it  must  be  a  "pecuniary  inter- 
est": Continental  Life  Ins.  Co.  v.  Volger,  89  Ind.  572;  46  Am. 
Eep.  185;  Burton  v.  Connecticut  etc.  Life  Ins.  Co.,  119  Ind.  207; 
12  Am.  St.  Eep.  405. 

In  the  latter  case,  quotations  are  made  indicating  that  by  pe- 
cuniary interest  is  meant  that  interest  which  arises  from  the  rea- 
sonable expectation  of  benefit  or  advantage  from  the  continuance 
of  the  life;  but  the  mere  fact  of  relationship  is  not  suf&cient,  ex- 
cept, *®*  perhaps,  where  there  is  a  legal  right  of  support  arising 
from  it. 

The  insurance  of  children  who  are  helpless  and  under  the  con- 
trol and  authority  of  others  is  susceptible  of  such  possibilities  of 
evil  that  it  should  not  be  encouraged,  and  the  evidence  ought  to 
establish  an  insurable  interest  most  clearly  and  satisfactorily 
before  a  verdict  should  meet  the  approval  of  a  trial  court.  The 
facts  fall  far  short  of  establishing  any  relation  of  debtor  or  cred- 
itor. 

We  are  satisfied,  under  the  authorities,  that  the  evidence  here 
fails  to  disclose  an  insurable  interest  in  the  appellee,  giving  to 
that  phrase  the  most  liberal  interpretation  authorized  by  our 
decisions. 

Judgment  reversed,  with  instructions  to  grant  a  new  trial. 


INSURANCE— LIFE— INSURABLE  INTEREST— WHAT  IS.— An 
Interest,  to  be  Insurable,  must  be  an  interest  In  favor  of  the  contin- 
wance  of  the  life  and  not  an  interest  In  its  loss  or  destruction:  Holmes 
V.  Oilman,  138  N.  Y.  369;  34  Am.  St.  Rep.  463,  and  note.  To  create  an 
Insurable  interest  in  the  life  of  another,  kinship  is  not  necessary.  It 
Is  sufficient  If  the  relationship  between  the  insurer  and  the  beneficiary 
Is  one  of  mere  friendship,  if  the  circumstances  show  that  the  loss  of 
the  life  of  the  former  will  result  in  pecuniary  loss  to  the  latter:  Car- 
penter V.  United  States  etc.  Ins.  Co.,  161  Pa.  St.  9;  41  Am.  St.  Rep. 
880,  and  note. 
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INSURANCE  —  LIFE  —  INSURABLE  INTEREST  —  NECESSITY 
OP.— Public  policy  does  not  allow  anyone  having  no  Insurable  inter- 
est to  be  the  owner  of  a  policy  of  insurance  upon  the  life  of  a  human 
being.  The  public  has  an  interest,  independent  of  the  consent  and 
concurrence  of  the  parties,  that  no  inducement  shall  be  offered  to  one 
man  to  take  the  life  of  another:  Cheevis  v.  Anders,  87  Tex.  287;  47 
Am.  St.  Rep.  107,  and  note  citing  numerous  cases. 
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CORPORATIONS  —  CONDITIONAL  SUBSCRIPTIONS,— An 
organized  corporation  may  take  subscriptions  to  its  capital  stock 
conditioned  that  they  diall  be  valid  and  binding  only  In  the  event 
that  a  certain  aggregate  amount  is  subscribed. 

CORPORATIONS— SUBSCRIPTIONS  TO  STOCK.— In  an  ac- 
tion to  recover  subscriptions  to  the  capital  stock  of  a  corporation 
conditioned  to  be  valid  and  binding  only  in  case  a  certain  aggregate 
amount  of  stock  is  subscribed,  a  complaint  alleging  a  performance 
of  this  condition  is  sufficient  without  alleging  that  such  subscrip- 
tions were  made  in  good  faith  by  solvent  parties  not  under  any 
disabilities.  This  latter  fact  is  matter  of  defense,  and  must  be  spe- 
cially pleaded. 

CORPORATIONS  —  STOCK  SUBSCRIPTIONS  —  ALLEGA- 
TION OF  CORPORATE  EXISTENCE.- In  an  action  to  recover  a 
subscription  to  the  capital  stock  of  an  existing  corporation,  the 
facts  necessary  to  show  a  legal  corporate  organization  need  not  be 
alleged. 

CORPORATIONS— SUBSCRIPTIONS  TO  CAPITAL  STOCK. 
In  subscribing  to  the  capital  stock  of  an  existing  corporation,  it  is 
not  necessary  for  the  subscriber  to  sign  and  acknowledge  the  arti- 
cles of  incorporation. 

CORPORATIONS— STOCK  SUBSCRIPTIONS— PLEADING 
CORPORATE  EXIS^'ENCE.— In  an  action  to  recover  a  subscrip- 
tion to  the  capital  stock  of  a  corporation,  made  before  Its  Incorpora- 
tion, the  complaint  must  allege  and  the  proof  show  that  all  the 
steps  necessary  to  create  a  legal  corporation  have  been  taken. 

CORPORATIONS— ORGANIZATION.— ALTHOUGH  ARTI- 
CLES OP  INCORPORATION  mention  some  purposes  not  within 
the  purview  of  the  statute  under  which  the  corporation  was  organ- 
ized, this  does  not  vitiate  the  organization. 

CORPORATIONS  —  STOCK  SUBSCRIPTIONS  —  INSUFFI- 
CIENT DEFENSE.— In  an  action  to  recover  subscriptions  to  the 
capital  stock  of  a  corporation,  an  answer  alleging  that  the  amount 
of  stock  required  was  never  subscribed  by  solvent  persons  in  good 
faith  is  not  a  sufficient  defense  as  against  a  complaint  alleging  that 
such  stoclj  was  subscribed,  especially  if  such  answer  does  not  allege 
that  any  subscription  was  made  by  an  Insolvent  person  or  in  bad 
faith. 

CORPORATIONS— FALSE  REPRESENTATIONS  BY  PRO- 
MOTERS.—The  fact  that  promoters  of  a  corporation  made  false  rep- 
resentations prior  to  its  organization  as  to  the  purposes  thereof  is 
no  defense  to  an  action  to  recover  on  a  subscription  of  its  capital 
Btock. 

CORPORATIONS— SUBSCRIPTION  TO  STOCK— EXCESS 
OP  CAPITAL.— Although  promoters  of  a  corporation  secure  sub- 
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scribers  to  its  capital  stock  in  excess  of  the  amount  prescribed  In  it» 
charter,  such  fact  is  not  a  defense  to  an  action  to  recover  on  such 
preliminary  subscription,  in  the  absence  of  averment  and  proof  that 
such  excess  entered  into  the  capital  stoclc  after  incorporation,  or 
that  the  subscription  sued  on  is  part  of  such  excess. 

J.  F.  Duckwall,  J.  N.  and  E.  E.  Templer,  for  the  appellants 

J.  W.  Eyan  and  W.  A.  Thompson,  for  the  appellee. 

^^^  DAVIS,  J.  The  errors  assigned  in  this  court  are:  "1.  The 
court  erred  in  overruling  appellant's  demurrer  to  appellee's  com- 
plaint; 2.  The  court  erred  in  sustaining  appellee's  demurrer  to 
appellant's  plea  in  abatement;  3.  The  court  erred  in  sustaining; 
appellee's  demurrers  to  the  second,  third,  fourth,  fifth,  sixth,  sev- 
enth, eighth,  ninth,  tenth,  and  twelfth  paragraphs,  separately  and 
severally,  of  appellant's  answer  to  the  merits  herein  to  the  appel- 
lee's complaint,  and  to  each  of  them  separately;  4.  The  court 
erred  in  overruling  appellant's  motion  for  a  new  trial." 

The  fourth  error  has  not  been  discussed,  and,  therefore,  will 
be  considered  as  having  been  waived.  There  was  no  demurrer  to 
the  complaint,  but  there  was  a  separate  demurrer  to  each  para- 
graph of  the  complaint.  No  error,  however,  has  been  assigned 
on  the  ruling  on  the  demurrer  to  either  paragraph  of  the  com- 
plaint. 

Counsel  for  appellant  insist  that  the  circuit  court  erred  in 
overruling  "the  separate  demurrer  to  the  first  paragraph  of  the 
complaint,"  and  also  in  overruling  the  "separate  demurrer  to  the 
second  paragraph  of  the  complaint." 

These  rulings,  as  we  have  before  observed,  which  were 
made  in  the  lower  court  by  Hon.  Leander  J.  Monks,  now  one  of 
the  judges  of  the  supreme  court,  have  not  been  assigned  as  er- 
ror in  this  court.  It  is  doubtful  whether  any  question  is  pre- 
sented by  the  first  error  assigned.  Giving  this  assignment  the 
most  liberal  construction,  it  must  fail,  if  either  paragraph  ''^^^ 
of  the  complaint  is  sufficient:  Noe  v.  Eoll,  134  Ind.  115;  Houk  v. 
Hicks,  11  Ind.  App.  190. 

The  action  is  based  on  the  following  instrument,  executed  by 
appellant:  "The  undersigned,  each  for  himself,  subscribes  and 
agrees  to  take  and  pay  for  the  number  of  the  shares  of  the  capital 
stock  of  and  in  the  Citizens'  Enterprise  Company,  of  Muncie, 
Indiana,  in  the  number  and  amount  set  opposite  to  his  or  her 
name,  respectively,  and  each  agrees,  and  promises,  to  pay  for  the 
same,  waiving  valuation  and  appraisement  laws,  in  installments, 
and  not  more  than  twenty-five  per  centum  of  the  amount  of  his 
or  her  subscription,  in  intervals  of  not  less  than  sixty  days,  as 
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shall  be  ordered  by  the  board  of  directors  of  said  corporation. 
None  of  such  subscription  shall,  in  any  event,  be  valid  or  binding 
•upon  the  subscribers,  unless  the  full  amount  of  two  hundred 
thousand  dollars  shall  have  been  subscribed  of  said  capital  stock. 
;Signed,  L.  S.  Shick,  forty  shares,  one  thousand  dollars." 

The  theory  of  the  first  paragraph  of  the  complaint  is,  that  the 
■subscription  was  made  to  appellee,  then  an  existing  corporation. 

The  only  condition  in  the  subscription  is,  that  the  subscription 
ehall  not  "be  valid  or  binding  upon  the  subscriber,  unless  the  full 
iimount  of  two  hundred  thousand  dollars  shall  have  been  sub- 
scribed." 

That  an  organized  corporation  may  take  such  conditional  sub- 
scriptions to  its  capital  stock,  is  well  settled:  Thompson  on  Cor- 
porations, sees.  1317,  1332. 

It  is  properly  averred,  in  the  first  paragraph,  that  before  de- 
mand was  made  for  payment,  from  appellant,  of  his  subscription, 
the  condition  had  been  performed,  in  that  two  hundred  thousand 
■dollars  had  been  subscribed.  It  is  also  alleged  that  the  board  of 
•directors  of  the  corporation,  by  resolutions,  at  intervals,  duly  '^^^ 
ordered  appellant  to  pay  in  in  installments  forty  per  centum  of 
liis  subscription,  in  pursuance  of  the  terms  of  his  subscription, 
^nd  that  he  failed  to  pay  any  part  thereof. 

CounEel  for  appellant  insist  that  this  paragraph  is  defective, 
for  failure  to  allege  that  the  subscriptions  to  the  amount  of  two 
hundred  thousand  dollars  were  made  in  good  faith  by  solvent 
parties,  not  infants  or  married  women.  Our  opinion  is,  that  if 
any  part  of  the  subscriptions  was  made  by  insolvent  parties,  in- 
fants, or  married  women,  or  was  not  made  in  good  faith,  such  fact 
is  matter  of  defense.  "Courts  have  admitted  defenses  of  this  kind 
sparingly  and  with  great  caution":  Thompson  on  Corporations, 
sec.  1238.  Such  defenses,  when  available,  should  be  specially 
pleaded,  stating  particularly  wherein  and  by  whom  the  subscrip- 
tions were  not  made  in  good  faith,  or  were  made  by  insolvent 
parties,  infants,  or  married  women. 

Coffin  v.  Ransdell,  110  Ind  417,  and  Holman  v.  State,  105 
Ind.  569,  are  neither  in  point  on  the  question  here  involved. 

In  an  action  by  a  corporation,  to  recover  upon  a  subscription 
to  its  stock,  it  is  not  necessary  to  aver  every  step  taken  leading  up 
to  and  constituting  its  corporate  organization.  The  facts  neces- 
sary to  show  a  legal  organization  need  not  be  alleged:  State  v. 
Stout,  61  Ind.  143.  "It  is  not  necessary  to  set  out  the  manner  of 
the  organization  of  the  plaintiff,  or  its  specific  objects":  Thomp- 
«on  on  Corporations,  sec.  1825. 
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The  averment  that  the  subscription  was  made  to  the  appellee 
is  sufficient,  without  a  more  specific  averment  that  the  appellee 
company  is  a  corporation,  and  the  same  to  which  the  subscription 
was  made:  Shearer  v.  Peale,  9  Ind.  App.  282;  Lake  Erie  etc.  Ky. 
Co.  v.  Griffin,  8  Ind.  App.  47;  52  Am.  St.  Eep.  465. 

The  point  that  there  can  be  no  recovery  in  this  action,  ^^*  be- 
cause the  complaint  fails  to  show  that  appellant  signed  the  arti- 
cles of  incorporation,  is  not  well  taken,  as  to  the  first  paragraph 
of  the  complaint.  It  is  not  alleged  that  appellant  signed  the 
articles  of  association.  The  theory  of  the  first  paragraph  is,  that 
appellee  was  an  existing  corporation  when  appellant  became  a 
subscriber  to  its  capital  stock.  The  decision  in  Coppage  v.  Hut- 
ton,  124  Ind.  401,  is,  therefore,  not  in  point.  In  subscribing  to 
the  capital  stock  of  an  existing  corporation,  it  is  not  necessary  for 
the  subscriber  to  sign  and  acknowledge  the  articles  of  associa- 
tion: See  Cravens  v.  Eagle  Cotton  Mills  Co.,  120  Ind.  6;  16  Am. 
St.  Rep.  298;  Butler  University  v.  Scoonover,  114  Ind.  381;  6 
Am.  St.  Eep.  627;  Thompson  on  Corporations,  sec.  1152. 

So  far  as  objection  has  been  made  to  the  first  paragraph  of  the 
complaint,  it  is  sufficient.  We  are  not  required  to  determine  the 
sufficiency  of  the  second  paragraph  of  the  complaint. 

It  is  next  urged  that  the  court  erred  in  sustaining  appellee's 
demurrer  to  appellant's  plea  in  abatement.  This  plea  is  ad- 
dressed to  the  entire  complaint,  and  is  a  mere  denial  of  the  cor- 
porate existence  of  appellee,  without  pleading  any  facts,  which,  if 
true,  would  support  such  contention.  Assuming  that  the  denial 
of  the  corporate  existence  of  appellee  is  a  good  plea  of  abatement, 
without  pleading  any  facts  to  support  such  contention,  the  de-, 
murrer  thereto  was  correctly  sustained,  unless  the  plea  was  ap- 
plicable and  sufficient  as  to  both  paragraphs.  Waiving  the  ques- 
tion of  the  sufficiency  of  the  plea  in  abatement,  as  to  the  first 
paragraph  of  the  complaint,  we  will  consider  its  sufficiency  as 
applicable  to  the  second  paragraph.  The  theory  of  the  second 
paragraph  of  the  complaint  is  that  the  subscription  was  a  prelim- 
inary one,  made  in  advance  of  the  incorporation;  and  the  facts 
therein  alleged  show  that  all  the  steps  necessary  to  ^^^  create  a 
corporation  under  the  provisions  of  the  manufacturers'  and  min- 
ing act  were  afterward  taken:  Eev.  Stats.  1894,  sees.  5051,  5052. 

In  order  to  recover  on  the  second  paragraph  of  the  complaint, 
it  was  incumbent  on  appellee  to  prove  all  the  essential  facts 
therein  alleged  necessary  to  create  the  corporation. 

The  mere  fact  that  the  articles  of  association  mention  some 
purposes  not  within  the  purview  of  the  statute  does  not  ritiate 
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the  organization:  Thompson  on  Corporations,  sec.  229;  Cravens 
V.  Eagle  Cotton  Mills  Co.,  120  Ind.  6;  16  Am.  St.  Hep.  298.  Some 
of  the  purposes  of  the  organization,  alleged  in  the  second  para- 
graph of  the  complaint  as  being  in  the  articles  of  association,  are 
within  the  provisions  of  section  5051,  supra,  of  the  manufactur- 
ers' and  mining  act.  The  point  that  the  objects  of  the  corpora- 
tion ai"e  so  indefinitely  stated  that  the  supposed  corporation  can 
have  no  legal  existence  is  not  well  taken. 

It  sufficiently  appears  from  the  allegations  in  the  complaint 
that  the  articles  of  association  provided  for  nine  directors,  who 
are  therein  named  as  such  directors  for  the  first  year. 

We  have  not  referred  to  all  the  facts  alleged  in  the  second  par- 
agraph of  the  complaint,  but,  suffice  it  to  say,  before  appellee 
could  recover  on  this  paragraph,  the  burden  was  upon  appellee  to 
prove  its  corporate  existence,  as  therein  alleged.  In  other  words, 
in  an  action  on  a  preliminary  subscription,  the  complaint  must 
show  that  all  the  steps  necessary  to  create  a  legal  corporation 
have  been  taken.  The  issue  as  to  whether  appellee  was  a  corpo- 
ration was  tendered  by  the  second  paragraph  of  the  complaint. 
Assuming  the  law  to  be  that,  ordinarily,  the  corporate  existence 
of  a  plaintiff  in  an  action  can  only  be  questioned  by  plea  in  abate- 
ment, the  general  rule  has  no  application  ^^^  where  the  burden 
is  on  the  plaintiff  to  prove  that  all  the  steps  necessary,  to  create 
a  legal  corporation  have  been  taken.  The  plea  in  abatement  only 
denies  the  corporate  existence  of  appellee.  It  tenders  no  defense," 
raises  no  other  question.  As  we  have  before  observed,  the  plea 
in  abatement  was  not  addressed  solely  to  the  second  paragraph  of 
the  complaint.  Neither  is,  nor  could  there  be,  any  error  assigned 
in  this  court  on  the  refusal  of  the  trial  court  to  sustain  the  de- 
murrer to  the  plea  in  abatement  back  to  the  second  paragraph  of 
the  complaint:  Indiana  etc.  Ey.  Co.  v.  Foster,  107  Ind.  430; 
Stockwell  V.  State,  101  Ind.  1-16;  Hunter  v.  Fitzmaurice,  102 
Ind.  449;  Peters  v.  Banta,  120  Ind.  416. 

As  it  is  conceded  that  appellee  could  only  recover  on  the  sec- 
ond paragraph  of  the  complaint  by  proving,  among  other  mate- 
rial allegations,  its  corporate  existence,  and,  moreover,  as  the  rec- 
ord in  the  case  shows  that  the  question  sought  to  be  raised  by 
plea  in  abatement  was  presented  by  an  answer  in  bar,  we  fail  to 
see  wherein  appellant  has  been  harmed  by  sustaining  the  demur- 
rer to  his  plea  in  abatement. 

This  brings  us  to  the  third  error  assigned.  The  first  and  elev- 
enth paragraphs  of  the  answer  are  as  follows: 

"1.  Comes  now  the  defendant,  and,  for  answer  to  the  first 
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and  second  paragraphs  of  plaintiff's  complaint  herein,  says  that 
the  supposed  subscription  sued  on  in  the  said  paragraphs  of  the 
complaint,  was  executed  by  -the  defendant  before  the  attempted 
incorporation  of  said  Citizen's  Enterprise  Company,  and  before 
any  incorporation  of  said  company;  that  said  company  is  not  now, 
and  was  not  at  the  time  said  cause  was  commenced,  and  never 
has  been,  a  duly  and  lawfully  authorized  incorporation,  under  the 
laws  of  the  state  of  Indiana,  or  elsewhere. 

*^''  "11.  And  for  a  further  and  eleventh  paragraph  of  answer 
to  the  first  and  second  paragraphs  of  plaintiff's  complaint,  and 
each  paragraph  separately,  the  defendant  avers  that  the  pre- 
tended subscription  by  him  made,  as  alleged  in  said  complaint 
and  both  paragraphs  thereof,  was  made,  and  ever  since  has  re- 
mained, and  now  is,  without  any  consideration  whatever."  The 
sufficiency  of  neither  of  these  paragraphs  is  questioned  in  this 
court. 

Judge  Marsh,  who  succeeded  Judge  Monks,  overruled  appel- 
lee's demurrer  to  the  foregoing  paragraphs  of  appellant's  answer, 
and  sustained  the  demurrer  to  the  other  paragraphs  of  answer. 

All  the  defenses  admissible  under  the  paragraphs  to  which  de- 
murrers were  sustained  were  admissible  under  the  first  and  elev- 
enth paragraphs  of  answers  to  which  demurrers  were  overruled. 

The  substance  of  the  second,  third,  and  fourth  paragraphs  of 
appellant's  answer  to  both  paragraphs  of  the  complaint,  is,  that 
two  hundred  thousand  dollars  never  was  subscribed  to  appellee's 
capital  stock  by  solvent  persons,  in  good  faith,  but  the  fact  that 
two  hundred  thousand  dollars  was  subscribed  to  the  capital  stock, 
as  alleged  in  the  first  paragraph  of  the  complaint,  is  not  contro- 
verted nor  denied,  and  it  is  not  alleged  that  a  single  subscription 
was  made  by  an  insolvent  person,  nor  that  any  subscriber  to  the 
capital  stock  did  not  subscribe  to  the  same  in  good  faith.  Con- 
clusions only  are  stated.  Facts  are  not  pleaded.  If  any  of  the 
subscribers  of  the  two  hundred  thousand  dollar  subscription 
were  insolvent,  or  if  any  subscriptions  were  not  made  in  good 
faith,  if  sufficient  to  constitute  a  defense,  should  have  been  spe- 
cially pleaded. 

The  fifth,  eighth,  and  tenth  paragraphs  of  the  answer  to  both 
paragraphs  of  the  complaint  allege,  in  substance,  that  appel- 
lant's subscription  was  taken  ^^*  preliminary  to  the  organization 
of  appellee,  by  the  promoters  and  agents  of  appellee  falsely  and 
fraudulently  misrepresenting  the  purpose  of  the  corporation  to  be 
formed.  The  alleged  false  representations  did  not  relate  to  any 
existing  fact.    They  were,  in  reference  to  the  objects  and  pur- 
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poses  of  the  proposed  organization.  If  the  representation  was 
such  as  a  preliminary  subscriber  had  any  right  to  rely  on,  the 
facts  alleged  in  relation  thereto  did  not,  in  any  event,  constitute 
a  defense  to  the  first  paragraph  of  the  complaint.  According  to 
the  averments  in  this  answer,  no  corporation  was  in  existence 
when  appellant  signed  the  instrument  sued  on.  Appellee  could 
not,  prior  to  its  incorporation,  make  false  and  fraudulent  repre- 
sentation through  agents,  or  otherwise,  as  to  the  purpose  of  the 
organization:  Fox  v.  Allensville  etc.  Tump.  Co.,  46  •  Ind.  31; 
Thompson  on  Corporations,  sees.  1137, 1393, 1431, 1432,  1438. 

Counsel  for  appellant  concede  that  no  reversible  error  was  com- 
mitted by  the  court  in  sustaining  the  demurrer  to  the  sixth  para- 
graph of  the  answer,  and,  therefore,  we  are  not  required  to  con- 
cider  its  sufficiency. 

The  seventh,  ninth,  and  twelfth  paragraphs  of  answer  are  in- 
sufficient, because  the  mere  fact  that  the  promoters  of  appellee, 
before  the  incorporation,  secured  subscriptions  to  the  capital 
stock  beyond  the  prescribed  amount,  does  not  constitute  a  de- 
fense in  behalf  of  appellant  in  an  action  to  collect  its  subscrip- 
tion: Beach  on  Private  Corporations,  sec.  521. 

There  is  no  averment,  in  either  of  these  paragraphs,  that  the 
alleged  excess  of  subscriptions  to  the  capital  stock,  or  any  of  it, 
entered  into  the  capital  stock  of  appellee,  when  organized,  or  that 
appellant's  subscription  was  any  part  of  such  alleged  excess.  In 
the  next  place,  it  is  not  alleged,  in  any  of  these  paragraphs,  '^^^ 
that  appellant's  subscription  was  not  included  in  and  necessary  to 
the  organization  of  appellee  with  a  capital  stock  of  two  hundred 
thousand  dollars.  It  may  be  conceded  that  a  subscription  to  an 
organized  corporation,  in  excess  of  chartered  capital,  cannot  be 
enforced.  Where  the  stock  in  a  corporation  has  all  been  taken, 
no  more  can  be  issued,  but  the  fact  that  the  promoters  of  a  cor- 
poration secured  subscriptions  to  the  capital  stock,  beyond  the 
prescribed  amount,  is  not  conclusive  that  all  the  subscriptions 
were  afterward  accepted  by  the  corporation.  Some  may  have 
withdrawn  their  subscriptions.  Others  may  have  been  canceled. 
For  the  distinction  between  subscriptions  made  prior  to  incorpo- 
ration, and  subscriptions  made  after  incorporation,  see  Beach  on 
Private  Corporations,  sees.  63,  64;  Thompson  on  Corporations, 
sees.  1170,  1171.  The  different  paragraphs  of  answer  are  pleaded 
in  bar  of  the  cause  of  action  alleged  in  both  paragraphs  of  the 
complaint. 

AVe  find  no  reversible  error  in  the  record. 

Judgment  affirmed. 

Lotz,  J.,  did  not  participate. 
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CORPORATIONS— SUBSCRIPTIONS  TO  STOCK— CONDITION- 
AL.—Unless  forbidden  by  charter  or  statute,  conditional  subscrip- 
tions may  be  received  by  a  corporation,  and  if  so  made  are  not  bind- 
ing until  the  condition  is  complied  with:  Extended  note  to  Parker  v. 
Thomas,  81  Am.  Dec.  398,  and  extended  note  to  Thompson  v.  Reno 
Sav.  Bank,  3  Am.  St.  Rep.  823.  Subscriptions  for  stock  upon  condi- 
tion that  a  specified  amount  of  subscriptions  shall  be  obtained,  is  a 
continuing  offer  to  take,  and  pay  for,  the  amount  subscribed,  upon 
the  terms  proposed;  and  whenever  the  specified  amount  of  solvent 
subscriptions  is  obtained  within  a  reasonable  time,  that  is  an  ac- 
ceptance of  the  offer  by  the  corporation.  The  contract  of  each  sub- 
scriber then  becomes  absolute  and  unconditional,  and  payable  upon 
call  of  the  directors:  Craven  v.  Eagle  Cotton  Mills  Co.,  120  Ind.  6; 
16  Am.  St.  Rep.  298;  Marysville  Electric  etc.  Co.  v,  Johnson,  109  OaL 
192;  60  Am,  St.  Rep.  34.  See,  also,  Denny  Hotel  Co.  y.  Schram,  6 
Wash.  134;  36  Am.  St.  Rep.  130. 

CORPORATIONS— STOCK  SUBSCRIPTIONS— ACTIONS  TO  EN- 
FORCE—NECESSARY AVERMENTS  IN  COMPLAINT.  —  That 
plaintiff  is  a  corporation  need  not  be  alleged  when  it  sues  In  its  cor- 
porate capacity:  Stein  v.  Indianapolis  Building  etc.  Assn.,  18  Ind. 
237;  81  Am.  Dec.  353;  Central  Bank  v.  Knowlton,  12  Wis,  624;  78 
Am.  Dec.  769,  and  note.  While  the  weight  of  authority  supports  the 
above  proposition,  It  Is  not  unquestioned:  Note  to  Harris  to  Muskin- 
gum Mfg.  Co.,  29  Am.  Dec.  375;  Holloway  v.  Memphis  etc.  R.  R.  Co., 
23  Tex.  465;  76  Am.  Dec.  68,  and  note;  also,  see  Schloss  r.  Montgom- 
ery Trade  Co.,  87  Ala.  411;  13  Am.  St.  Rep.  51,  and  note. 

CORPORATIONS— STOCK  SUBSCRIPTIONS— ACTIONS  TO  EN- 
FORCE—MATTERS OF  DEFENSE— FRAUD.— It  is  settled  that  if 
a  shareholder,  whose  subscription  was  obtained  through  the  fraud  of 
the  company's  agents  has  not  been  vigilant  In  discovering  the  fraud 
and  in  repudiating  the  contract,  it  will  be  no  defense  against  the 
creditors  of  the  corporation.  This  contract  is  governed  by  the  rule 
that  a  contract  obtained  by  fraud  is  voidable  at  the  option  of  the 
injured  party:  Extended  note  to  Thomjison  v.  Reno  Sav.  Bank,  3 
Am.  St.  Rep.  824.  See  Penobscot  R.  R.  Co.  v.  White,  41  Me.  512;  66 
Am.  Dec.  257;  Wight  v.  Shelby  R.  R.  Co.,  16  B.  Mon.  4;  63  Am.  Dec. 
522.  If  a  subscription  for  shares  has  been  obtained  by  fraudulent 
means,  it  may  be  annulled  by  the  subscribers  at  any  time  before 
olher  equities  have  Intervened:  Bosher  v.  Richmond  etc.  Land  Co., 
89  Va.  455;  37  Am.  St.  Rep.  879;  Howard  v.  Turner,  155  Pa.  St.  349; 
35  Am.  St.  Rep.  883. 

CORPORATIONS-ORGANIZATION— ARTICLE®  OF  INCORPO- 
RATION—STATEMENT OF  PURPOSE.- If  the  purpose,  as  disclos- 
ed in  the  articles,  is  one  not  sanctioned  by  law,  no  corporation  is  cre- 
ated thereby.  If,  on  the  other  hand,  a  lawful  purpose  is  specified, 
but  the  articles  assume  for  the  corporation  the  existence  of  powers 
which  it  Is  not  permitted  to  exercise,  then  this  additional  and  unau- 
thorized assumption  may  be  treated  as  surplusfi  ce,  and  the  corpora- 
tion regarded  as  entitled  to  exercise  the  lawful  powers  only:  Extend- 
ed note  to  People  v.  Monteclto  Water  Co.,  33  Am.  St.  Rep.  178.  See, 
also.  State  v.  International  Invefitment  Co.,  88  Wis.  512;  43  Am.  St. 
Rep.  920. 
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APPELLATE  PRACTICE— WAIVER  OF  ERROR.— If  no  ob- 
jection to  the  sufficiency  of  the  facts  alleged  is  pointed  out,  an  as- 
signment of  error  that  the  trial  court  erred  in  overruling  a  demurrer 
to  the  complaint  Is  waived  on  appeal. 

APPELLATE  PRACTICE— DUPLICITY  IN  PLEADING.— If 
the  facts  pleaded  may  be  construed  as  proceeding  upon  different 
theories  in  the  statement  of  a  cause  of  action,  the  construction  plac- 
ed upon  them  by  the  trial  court  is  the  theory  upon  which  they  must 
be  considered  on  appeal. 

CARRIERS  —  RAILROAD  TICKET— CONTRACT.  —  As  be- 
tween a  passenger  and  a  railroad  conductor,  the  face  of  the  passen- 
ger's ticket  is  conclusive  evidence  of  his  right  to  ride,  and  constitutes 
the  contract  between  himself  and  the  railroad  company. 

CARRIERS— RAILROAD  TICKETS— EXEMPLARY  DAM- 
AGE6.— One  who,  in  good  faith  and  without  fault  on  his  part,  pays 
full  fare  and  after  inquiry  accepts,  in  a  poorly  lighted  station,  an  ex- 
cursion ticltet  from  the  ticket  agent,  who  assures  him  that  it  is  good 
and  will  be  accepted  for  his  passage,  has  a  right  to  board  a  train  as 
a  passenger,  and  if  his  ticket  is  rejected  by  reason  of  expired  limita- 
tion, and  he  is  ejected  from  the  train  for  nonpayment  of  fare,  he 
may  recover  exemplary  damages. 

CARRIERS— RAILROAD  TICKETS.— If  a  purchaser  accepts 
a  railroad  ticket  which  he  knows,  or  by  the  exercise  of  ordinary  care 
he  could  ascertain,  is  not  good  for  passage  under  the  rules  and  reg- 
ulations of  the  carrier,  he  cannot  insist  on  being  carried  thereon, 
and,  in  the  event  of  being  ejected  for  not  having  a  valid  ticket,  re- 
aover  damages  for  such  expulsion. 

S.  0.  Bayless  and  C.  G.  Guenther,  for  the  appellant. 

J.  C.  Blacklidge,  C.  C.  Shirley,  and  B.  C.  Moon,  for  the  ap- 
pellee. 

^^^  ROSS,  J.  The  appellee  sued  and  recovered  judgment  in 
the  court  below,  in  the  sum  of  five  hundred  dollars,  against  Sam- 
uel R.  Callaway,  receiver  of  the  Toledo,  St.  Louis,  &  Kansas  City 
Railroad  Company.  Since  perfecting  this  appeal,  said  Callaway 
has  resigned  as  such  receiver,  and  R.  B.  F.  Peirce  has  been  ap- 
pointed in  his  **'^  stead,  and  substituted  as  the  party  appellant 
herein. 

Two  specifications  of  error  have  been  assigned  in  this  court, 
the  first  being  that  ''the  court  erred  in  overruling  the  demurrer  to 
the  complaint,'*  and  the  second,  that  "the  court  erred  in  overrul- 
ing the  appellant's  motion  for  a  new  trial." 

No  objection  to  the  sufficiency  of  the  facts  alleged  in  the  com- 
plaint to  constitute  a  cause  of  action  has  been  pointed  out;  hence, 
the  first  specification  of  error  is  deemed  waived.  Counsel  do  urge, 
however,  that  the  facts  alleged,  and  upon  which  this  action  is 
predicated,  sound  in  both  contract  and  tort,  and  ire  so  blended 


May,  1896.]  Callaway  v.  Mellett.  •  239 

that  it  is  impossible  to  determine  upon  which  theory  the  com- 
plaint proceeds. 

It  is  well  settled  that  a  complaint  must  proceed  upon  a  single 
definite  theory:  Pennsylvania  Co.  v.  Clark,  2  Ind,  App.  146;  Has- 
selman  v.  Development  Co.,  2  Ind.  App.  180;  Carter  v.  Lacy,  3 
Ind.  App.  54;  Thompson  v.  State,  3  Ind.  App.  371;  Western 
Union  Tel.  Co.  v.  Reed,  96  Ind.  195;  Leeds  v.  Eichmond,  102  Ind. 
572;  Moorman  v.  Wood,  117  Ind.  IM;  Jackson  v.  Landers,  134 
Ind.  529;  and  that  the  plaintiff  must  recover  "secundum  allegata 
€t  probata,"  or  not  at  all:  Louisville  etc.  Ry.  Co.  v.  Renicker,  8 
Ind.  App.  404;  Boardman  v.  Griffin,  52  Ind.  101;  Terry  v.  Shive- 
ly,  64  Ind.  106;  Thomas  v.  Dale,  86  Ind.  435;  Cleveland  etc.  Ry. 
Co.  V.  Wynant,  100  Ind.  160;  Bremmerman  v.  Jennings,  101  Ind. 
253;  Hasselman  v.  Carroll,  102  Ind.  153;  Brown  v.  Will,  103  Ind. 
71;  Chicago  etc.  Ry.  Co.  v.  Burger,  124  Ind.  275. 

"The  object  of  pleading  is  to  present,  in  a  distinct  and  definite 
form,  questions  of  fact  for  trial,  and  this  object  cannot  be  accom- 
plished unless  parties  are  required  to  state  positively  the  facts 
upon  which  they  rely,  and  in  accordance  with  a  distinct,  definite, 
and  ^^^  controlling  theory.  If  ambiguous  pleadings  are  toler- 
ated, no  issue  can  be  framed  which  will  present,  in  an  intelligible 
form,  questions  for  trial,  and  perplexity  and  confusion  will  nec- 
essarily result.  It  is  no  great  hardship  to  require  obedience  to 
rules  of  pleading  and  logic,  and  not  to  do  so  will  result  in  the 
evil  of  leaving  disputants  without  a  direct  issue,  and  the  court 
without  the  means  of  determining  the  competency  or  relevancy 
of  evidence.  In  order  to  bring  the  parties  to  an  issue,  it  is  nec- 
essary to  require  them  to  make  their  pleadings  conform  to  some 
definite  theory,  and  to  be  sufficient  upon  that  theory,"  says  El- 
liott, C.  J.,  in  the  case  of  Western  Union  Tel.  Co.  v.  Reed,  96 
Ind.  195.  And,  again,  the  same  court,  in  the  case  of  Chicago  etc. 
R.  R.  Co.  V.  Bills,  104  Ind.  13,  says:  "It  is  essential  to  the.  forma- 
tion of  issues,  and  to  the  intelligent  and  just  trial  of  causes,  that 
a  complaint  should  proceed  upon  a  distinct  and  definite  theory. 
It  would  violate  all  rules  of  pleading  to  permit  a  complaint  to  be 
construed  as  best  suited  the  exigencies  of  the  case;  to  allow  such 
a  course  of  procedure  would  produce  uncertainty  and  confusion, 
and  materially  trench  upon  the  right  of  the  defendant  to  be  in- 
formed of  the  issue  he  is  required  to  meet.  The  rule  is,  that  the 
complaint  must  proceed  on  a  distinct  and  definite  theory,  and 
upon  that  theory  the  case  must  stand  or  fall." 

A  complaint  should  not  be  so  drafted  that  it  is  susceptible  of 
more  than  one  construction.    It  cannot  be  made  elastic,  so  aa  to 
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bend  or  take  form  with  the  varying  views  of  counsel:  Mescall  v. 
Tully,  91  Ind.  96;  Toledo  etc.  K.  R.  Co.  v.  Levy,  137  Ind.  168. 

In  order  that  there  may  be  no  changing  front,  as  it  were,  as  the 
cause  proceeds,  the  facts  alleged  should  be  so  clearly  stated  and 
free  from  uncertainty  or  ambiguity,  ^®^  that  the  theory  upon 
which  the  pleading  proceeds  cannot  be  mistaken.  But  when  the 
facts  pleaded  are  such  that  they  are  susceptible  of  more  than 
one  construction,  so  that  they  may  be  construed  as  proceeding 
upon  different  theories  in  the  statement  of  a  cause  of  action,  the 
construction  placed  upon  them  by  the  trial  court  will  be  the 
theory  upon  which  they  will  be  considered  by  this  court  on  ap- 
peal: Cleveland  etc.  R.  R.  Co.  v.  De  Bolt,  10  Ind.  App.  174. 

The  theory  upon  which  the  complaint  proceeds  is,  as  we  view 
it,  to  recover  damages  from  the  appellant,  for  a  tortuous  breach 
of  its  contract  of  carriage,  resulting  in  the  appellee's  wrongful  ex- 
pulsion from  its  train. 

There  is  little,  if  any,  conflict  in  the  adjudicated  cases  that,  as 
between  the  passenger  and  the  conductor,  the  face  of  the  ticket 
is  conclusive  evidence  of  the  passenger's  right  to  ride:  Bradshaw 
V.  South  Boston  R.  R.  Co.,  135  Mass.  407;  46  Am.  Rep.  481;  Mc- 
Kay V.  Ohio  etc.  Ry.  Co.,  34  W.  Va.  65;  26  Am.  St.  Rep.  913; 
Townsend  v.  New  York  etc.  R.  R.  Co.,  56  N.  Y.  295;  15  Am. 
Rep.  419;  Frederick  v.  Marquette  etc.  Ry.  Co.,  37  Mich.  342;  26 
Am.  Rep.  531;  Shelton  v.  Railway  Co.,  29  Ohio  St.  214;  Dietrich 
V.  Pennsylvania  etc.  R.  R.  Co.,  7i  Pa.  St.  432;  10  Am.  Rep.  711; 
Petrie  v.  Pennsylvania  R.  R.  Co.,  42  N.  J.  L.  449;  Chicago  etc. 
R.  R.  Co.  v.  Griffin,  68  111.  499;  Hall  v.  Memphis  etc.  R.  R.  Co., 
15  Fed.  Rep.  57;  Weaver  v.  Rome  etc.  R.  R.  Co.,  3  Thomp.  &  C. 
270;  Pennington  v.  Philadelphia  etc.  R.  R.  Co.,  62  Md.  95;  John- 
son V.  Philadelphia  etc.  R.  R.  Co.,  63  Md.  106;  Peabody  v.  Oregon 
Ry.  &  Nav.  Co.,  21  Or.  121;  Vandusan  v.  Grand  Trunk  Ry.  Co., 
97  Mich.  439;  37  Am.  St.  Rep.  354;  New  York  etc.  R.  R.  Co.  v. 
Bennett,  50  Fed.  Rep.  496;  Jerome  v.  Smith,  48  Vt.  230;  21  Am. 
Rep.  125;  Downs  v.  New  York  etc.  R.  R.  Co.,  36  Conn.  287;  4 
Am.  Rep.  77;  Mosher  v.  St.  Louis  etc.  Ry.  Co.,  127  U.  S.  390; 
Boylan  v.  Hot  Springs  R.  R.  Co.,  132  U.  S.  146. 

Under  the  earlier  adjudications,  it  was  held  that  a  railroad 
ticket  was  merely  a  receipt,  or  token,  evidencing  ^''^  the  pay- 
ment of  passage  money,  and  showing  that  the  purchaser  had  paid 
the  toll  entitling  him  to  ride  from  one  point  to  another:  Hibbard 
V.  New  York  etc.  R.  R.  Co.,  15  N,  Y.  455;  Dietrich  v.  Pennsyl- 
vania Street  R.  R.  Co.,  71  Pa.  St.  432;  10  Am.  Rep.  711;  Raw- 
son  V.  Pennsylvania  R.  R.  Co.,  48  N.  Y.  212;  8  Am.  Rep.  643; 
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Cleveland  etc!  E.  R.  Co.  v.  Bartram,  11  Ohio  St.  457.  The  later 
holdings,  however,  are  that  the  ticket  is  the  contract  between  the- 
purchaser  and  the  railroad  company:  Sleeper  v.  Pennsylvania  R. 
R.  Co.,  100  Pa.  St.  259;  45  Am.  Rep.  380;  New  York  etc.  Ry, 
Co.  V.  Bennett,  50  Fed.  Rep.  496;  Mosher  v.  St.  Louis  etc.  Ry. 
Co.,  127  U.  S.  390;  Boylan  v.  Hot  Springs  R.  R.  Co.,  132  U.  S. 
146. 

And  our  own  supreme  court,  in  the  case  of  Terre  Haute  etc. 
R.  R.  Co.  V.  Fitzgerald,  47  Ind.  79,  held  that  the  terms  expressed 
on  the  ticket  constituted  a  contract  between  the  company  and 
the  purchaser,  and  that  he  was  bound  thereby. 

If  a  ticket  is  to  be  considered  merely  as  a  receipt,  or  voucher, 
for  money  paid  in  consummation  of  the  passenger's  part  of  a  con- 
tract entered  into,  whereby  the  carrier  agreed  to  transport  him 
from  one  place  to  another,  the  right  to  demand  passage  upon  its- 
presentation  must  be  limited  to  the  person  who  paid  the  money 
and  received  the  ticket,  for  it  is  with  such  person  only  that  the 
carrier  contracted.  And  the  mere  delivery  of  the  ticket  to  an- 
other would  not  transfer  the  rights  of  the  transferrer  to  the  trans- 
feree, and  the  carrier  would  have  no  contract  to  fulfill  with  the 
latter,  because  he  made  no  contract  with  him.  The  rights  of  one- 
party  under  a  contract  cannot  be  thus  transferred.  True,  the- 
law  imposes  upon  the  railroad  company  the  duty  of  accepting- 
and  carrying  all  proper  persons  who  apply  for  passage  from  one 
station  to  any  other  station  on  its  line,  but  it  also  permits  the 
company  to  regulate,  in  its  own  way,  the  manner  of  receiving  and 
carrying  such  applicant.  The  ticket  is  ^''^  evidence  of  the  terma 
and  regulations  upon  which  the  company  agrees  to  carry;  and, 
when  the  passenger  has  accepted  the  ticket,  he  is  bound  by  its 
terms  as  much  as  if  he  had,  by  formal  agreement,  entered  into 
such  contract  with  the  company. 

We  must,  therefore,  give  to  a  ticket  a  more  extensive  significa- 
tion than  a  mere  receipt  or  voucher.  A  receipt  or  voucher,  strict- 
ly speaking,  has  none  of  the  elements  of  a  contract,  for  it  does  not 
require  of  the  issuer  the  performance  of  any  obligation  or  duty, 
it  is  simply  evidence  of  payment  or  delivery:  Krutz  v.  Craig,  53 
Ind.  561.  And  this  court,  in  Landers  v.  Fisher,  2  Ind.  App.  64 
(66),  says:  "A  receipt  proper  is  but  the  written  acknowledgment 
of  the  person  signing  it  that  the  money  or  property  mentioned  in 
it  was  delivered  to  him." 

A  mere  receipt  may  be  explained,  controlled,  qualified,  or  even 
contradicted  by  parol  evidence:  Pauley  v.  Weisart,  59  Ind.  241; 
Beedle  v.  State,  62  Ind.  26;  Lash  v.  Rendell,  72  Ind.  475;  Lan- 
Am.  St.  Ritp.,  Vol.  LVII.— 16 
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ders  V.  Fisher,  2  Ind.  App.  64.  But,  when  it  is  so  drafted  as  to 
impose  an  affirmative  obligation  upon  either  party,  it  amounts  to 
a  contract,  and  must  be  construed,  and  the  rights  and  obligations 
of  the  parties  thereunder  determined,  by  the  law  of  contracts  in 
general. 

The  custom  of  railroads,  in  the  transportation  of  passengers, 
to  use  tickets  which  entitle  the  holder,  except  in  special  cases,  to 
be  carried  upon  the  terms  designated  thereon,  has  become  so 
jnuch  a  part  of  the  business  itself  as  to  be  recognized  as  a  part  of 
the  law  of  the  land.  The  purchaser  of  a  ticket  does  not,  or- 
dinarily, enter  into  any  special  negotiations  by  which  the  carrier 
undertakes  to  carry  him,  for  the  custom  established  by  the  car- 
rier and  those  doing  business  with  him  has  fixed  the  terms  upon 
which  he  may  be  carried,  and,  if  he  accepts  a  ticket  limiting  the 
time  **'^*'*  within  which  hs  may  use  it  for  passage,  or  designating 
the  train  upon  which  it  shall  be  used,  he  is  bound  thereby.  This 
custom  is  established,  and  all  seeking  transportation  are  bound  to 
take  notice  of  it. 

Of  course,  the  contracts  of  carriage  may  be  general  or  special. 
For  instance,  the  carrier  may  offer  a  ticket  good  upon  certain 
trains  within  a  specified  time  and  to  be  used  only  by  the  person 
purchasing  it,  and  upon  such  terms  as  are  embraced  therein,  such 
A  ticket,  unless  it  is  the  kind  regularly  issued  to  all  patrons  apply- 
ing for  passage,  is  special,  and  must  be  denominated  as  such. 
And  when  a  passenger  knowingly  accepts  a  ticket  containing  lim- 
itations, and  imposing  upon  him  certain  duties  to  make  it  avail- 
able for  passage,  he  is  bound  thereby.  The  ordinary  ticket,  enti- 
tling the  holder  to  passage,  embraces  within  its  terms  the  duty 
which  the  law  imposes  upon  the  carrier  to  accept  and  carry,  and 
general  rules  and  regulations  of  the  carrier,  and  the  payment  and 
acceptance  of  the  fare  necessary  to  entitle  the  purchaser  to  be 
carried.  All  of  these  elements  are  ingredient  parts  of  the  con- 
tract evidenced  by  the  ticket  issued  by  the  carrier  to  the  passen- 
ger. 

It  appears  from  the  undisputed  evidence  in  this  case  that  the 
appellee  applied  to  the  appellant's  ticket  agent  at  Frankfort  for 
^  ticket  entitling  him  to  ride  on  appellant's  train  from  Frankfort 
to  Kokomo,  and  that  he  paid  therefor  the  usual  and  ordinary 
amount  required  for  a  general  passage  ticket;  that  the  agent  gave 
him  an  unused  coupon  of  an  excursion  ticket,  but,  when  the  tick- 
et was  given  to  him,  he  asked  the  ticket  agent  why  he  was  giving 
him  such  a  ticket,  and  the  agent  assured  him  that  it  was  all 
right,  and  would  be  accepted  by  the  conductor  for  his  passage 
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from  Frankfort  to  Kokomo.  It  also  appears  that  the  appellant's 
Btation,  or  depot,  at  Fraukfort,  **'*  where  the  ticket  was  pur- 
chased, was  so  poorly  lighted  that  appellee  could  not  read  what 
was  printed  or  stamped  on  the  ticket,  but  that,  relying  on  the 
ticket  agent's  assurance  that  the  ticket  was  all  right,  he  accepted 
it,  and,  getting  upon  the  first  train  going  to  his  destination,  ten- 
dered it  to  appellant's  conductor,  who  examined  it,  and  refused  to 
accept  it  for  passage,  because  it  had,  as  shown  on  its  face,  be- 
come worthless  for  passage  on  account  of  the  expiration  of  the 
limit  designated  thereon  for  its  use. 

When  a  purchaser  accepts  a  ticket  which  he  knows,  or  by  the 
use  of  ordinary  care  he  could  ascertain,  is  not  good  for  passage 
under  the  rules  and  regulations  of  the  carrier,  he  cannot  insist 
on  being  carried  thereon;  and,  in  the  event  he  is  ejected  for  not 
having  a  valid  ticket,  recover  damages  for  such  expulsion.  There 
are  cases  holding  that  where  the  railroad  company's  ticket  agent, 
by  reason  of  his  negligence,  mistake,  or  inadvertence,  has  given 
the  purchaser  the  wrong  ticket,  the  purchaser  may  recover  dama- 
ges from  the  company  if  he  is  refused  passage  on  his  ticket,  but 
those  cases  all  proceed  upon  the  theory  that  the  passenger'  was 
wholly  without  fault.  This  rule  is  eminently  proper  and  just  to 
both  parties,  for  the  carrier  should  answer  for  the  mistakes  or 
negligence  of  its  agents,  to  parties  doing  business  with  such 
agents,  when  the  parties  are  free  from  fault. 

The  appellee,  in  good  faith,  and  without  any  fault  on  his  part, 
accepted  from  appellant's  ticket  agent  at  Frankfort,  a  ticket 
which  such  agent  assured  him  would  be  accepted  for  his  passage, 
and,_having  no  means  of  ascertaining  that  the  ticket  was  not  good 
for  that  purpose,  he  took  passage  on  appellant's  train.  Under 
such  circumstances,  the  appellant  is  liable.  Appellee  paid  for  a 
ticket  which  would  entitle  him  to  ride  on  appellant's  train  from 
Frankfort  to  Kokomo,  ^"^  and,  when  he  saw  that  the  ticket 
agent  w^as  giving  him  a  ticket  which  he  knew  was  not  the  or- 
dinary ticket  used,  he  asked  the  agent  why  he  was  giving  him  an 
excursion  ticket,  and  the  agent  assured  him  it  was  good  and 
would  be  accepted  by  the  conductor  for  his  passage.  It  was  not 
only  right  and  proper,  but  it  was  appellee's  duty,  when  he  saw 
and  knew  that  the  ticket  tendered  him  was  not  the  ordinary  or 
regular  ticket  used  for  passage,  to  inquire  of  the  agent  why  he 
gave  him  such  a  ticket,  and  he  had  a  right  to  rely  upon  the  rep- 
resentations of  the  agent  that  it  was  good  and  would  be  accepted 
by  the  conductor,  unless  he  knew  that  the  limit  of  its  use  had 
expired.    There  is  no  evidence  that  he  had  such  knowledge;  on 
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the  contrary,  it  appears  that  he  did  not  know  it.  He  was,  there- 
fore, free  from  fault. 

The  only  other  question  which  has  presented  any  serious  doubt 
in  our  minds  is,  as  to  whether  or  not  the  appellee  was  entitled  to 
recover  in  this  action  exemplary  or  punitive  damages. 

It  is  true  that,  in  actions  for  breach  of  contract,  exemplary  or 
punitive  damages  are  allowable  only  where  the  act  complained  of 
has  been  committed  willfully  and  maliciously,  or,  in  the  absence 
of  actual  mahce,  where  it  has  been  committed  under  circum- 
stances of  violence,  oppression,  outrage,  or  wanton  recklessness: 
Philadelphia  etc.  Co.  v.  Orbann,  119  Pa.  St.  37;  Pittsburg  etc.  E. 
R.  Co.  V.  Slusser,  19  Ohio  St.  157;  Philadelphia  etc.  R.  R.  Co.  v. 
Quigley,  21  How.  202;  Patry  v.  Chicago  etc.  Ry.  Co.,  77  Wis. 
218;  New  York  etc.  R.  R.  Co.  v.  Bennett,  50  Fed.  Rep.  496. 

And  it  is  also  true  that  while,  as  between  the  conductor  and  the 
appellee,  under  the  rules,  the  latter  had  no  right  to  insist  on  be- 
ing carried  on  the  ticket  tendered,  and  yet,  under  the  facts  dis- 
closed in  this  case,  he  was  rightfully  on  the  train,  hence,  was 
wrongfully  ^"^^  ejected;  therefore,  under  the  circumstances,  the 
expulsion  was  wrongful. 

We  find  no  reversible  error  in  the  record. 

Judgment  affirmed. 

Lotz,  J.,  does  not  participate. 

APPEAL^ASSIGNMENT  OF   ERROR— MUST  BE  DEFINITE.— 

An  appellate  court  will  decline  to  consider  an  Indefinite  and  uncer- 
tain assignment  of  eriov:  National  Fertilizer  Co.  v.  Holland,  107  Ala. 
412;  54  Am.  St.  Rep.  101,  and  note.  See  Ohio  etc.  Ry.  Co.  v.  Walker, 
113  Ind.  196;  3  Am.  St.  Rep.  638,  and  note;  and  note  to  Bohannon  v. 
Combs,  10  Am.  St.  Rep.  329. 

CARRIERS— RAILROADS— TICKET  AS  EVIDENCE  OF  CON- 
TRACT.— As  between  a  passenger  and  a  conductor,  the  ticket  is  con- 
clusive evidence  of  the  passenger's  rights:  McKay  v.  Ohio  River  R.  R. 
Co.,  34  W.  Va.  G5;  26  Am.  St.  Rep.  913;  Mahoney  v,  Detroit  Street  Ry. 
Co.,  93  Mich.  612;  32  Am.  St.  Rep.  528,  and  note.  See,  also,  Frederick 
V,  Marquette  etc.  R.  R.  Co.,  37  Mich.  342,  26  Am.  Rep.  531,  where  it 
is  said:  "There  is  but  one  rule  which  can  be  safely  tolerated  with  any 
decent  regard  to  the  rights  of  railroad  companies  and  passengers  gen- 
erally. As  between  tiie  conductor  and  passenger,  and  the  right  of 
the  latter  to  travel,  the  ticket  produced  must  be  conclusive  evidence, 
and  he  must  produce  itr  when  called  upon  as  the  evidence  of  his  right 
to  the  seat  he  claims." 

CARRIERS-RAILROADS— SALE  OF  WRONG  TICKET— EX- 
PULSION FROM  TRAIN— DAMAGES.— Where  a  railroad  ticket 
agent  sells  the  wrong  ticket  to  a  person  who  has  asked  for,  and  be- 
lieves he  has  received,  the  right  ticket,  and  who,  having  no  money 
to  pny  an  additional  fare.  Is  afterward  ejected  from  the  train  by  the 
conductor,  he  Is  entitled  to  recover  damages  of  the  railroad  company: 
Georgia  B.  R.  etc.  Co.  v.  Dougherty.  86  Ga.  744;  22  Am.  St.  Rep. 
499,  and  note.    See,  also,  note  to  Van  Dusan  v.  Grand  Trunk  Ry.,  37 


June,  1896.]        Nicely  v.  Commercial  Bank.  245 

Am.  St.  Rep,  357.  A  company  cannot  urge  the  error  of  Its  agent  as 
an  excuse  tor  disregarding  its  own  ticket,  nor  as  a  ground  for  relief 
from  damages  for  ejecting  a  passenger  from  its  cars:  Head  v.  Georgia 
etc.  Ry.  Co.,  79  Ga.  358;  11  Am.  St.  Rep.  434.  For  a  somewhat  difCer- 
ent  conclusion  see  McKay  v.  Ohio  River  R.  R.  Co.,  34  W.  Va.  65; 
26  Am.  St.  Rep.  913. 

CARRIERS  —  RAILROADS  —  STATEMENTS  OF  AGENTS  — 
WHEN  PASSENGERS  MAY  RELY  UPON.— In  order  that  a  passen- 
ger may  recover  damages  resulting  from  his  reliance  upon  statements 
made  by  the  agents  of  a  railroad  company,  he  must  be  himself  with- 
out negligence  in  believing  the  statements:  McClure  v.  Philadelphia 
etc.  R.  R.  Co.,  34  Md.  532;  6  Am.  Rep.  345.  See  extended  note  to 
Chicago  etc.  R.  R.  Co.  v.  Parks,  68  Am.  Dec.  570;  Georgia  R.  R.  etc. 
Co.  T.  Dougherty,  86  Ga.  744;  22  Am.  St.  Rep.  499;  also,  see  Atchison 
etc.  By.  Co.  t.  Gants,  8S  Kan.  60S;  6  Am.  St.  Rep.  780. 
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[15  Indiana.  Apfbalb,  563.] 

NEGOTIABLE  INSTRUMENTS.  —  The  essential  requisites 
of  a  negotiable  note  are  a  date,  an  unconditional  promise  to  pay 
money,  a  fixed  time  for  payment,  a  definite  amount  to  be  paid,  and 
a  place  where  payment  Is  to  be  made. 

NEGOTIABLE  INSTRUMENTS— COST  OP  COLLECTION.— 
A  stipulation  in  a  note  to  pay  costs  of  collection  does  not  render  It 
non-negotiable. 

NEGOTIABLE  INSTRUMENTS— EXCHANGE.— A  stipula- 
tion in  a  note  for  the  payment  of  "exchange"  renders  the  sum  to  be 
paid  indefinite  and  uncertain,  and  destroys  the  negotiability  of  the 
^ote. 

T.  Shockney,  J.  S.  Engle,  and  W.  C.  Parry,  for  the  appellants. 

J.  W.  Thompson;  J.  Canaday,  and  F.  C.  Focht,  for  the  appel- 
lee. 

^^*  ROSS,  J.  The  appellee  sued  the  appellants  upon  the  fol- 
lowing written  obligation,  to  wit: 

"$500.00  Janesville,  Wis.,  March  28,  1892. 

"On  the  1st  of  June,  1893,  for  value  received,  we,  the  under- 
signed, jointly  and  severally,  promise  to  pay  to  the  order  of  Gal- 
braith  Bros.,  of  Janesville,  "Wis.,  the  sum  of  five  hundred  dollars, 
negotiable  and  payable  at  the  Commercial  Bank,  Union  City,  In- 
diana, with  exchange  and  cost  of  collection,  with  interest  at  8 
per  cent  per  annum,  payable  annually  from  date. 

«D.  J.  NICELY,  T.  J.  MASON,  JR., 

JESSE  A.  BAKER,  JOHN  PUDERBATTGH, 

A.  J.  BENNETT,  D.  A.  PUDERBAUGH, 

JAMES  L.  DOWNING,     S.  D.  FULKS, 

SIMON  SNYDEB.* 
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The  complaint  is  in  the  usual  form,  upon  an  ordinary  prom- 
issory note,  with  the  additional  allegations  "that  said  note  was 
duly  transferred  to  this  plaintifl'  by  the  written  indorsement  on 
the  back  thereof,  for  a  valuable  consideration,  and  before  matur- 
ity of  said  note,  and  in  due  and  regular  course  of  business;  and 
that  at  the  time  this  plaintiff  purchased  and  so  took  the  assign- 
ment of  said  note,  it  had  no  notice  or  knowledge  ot  any  defense 
to  ;he  same,  and  that  it  had  no  notice  or  knowledge  that  the 
makers  had,  or  claimed  to  have,  any  defense  to  the  same."  And 
it  is  also  averred  that  the  note  sued  on  "was  made  and  executed 
at  the  said  city  of  Union  City,  Indiana,  where  the  same  is  paya- 
ble, and  was  not,  in  truth,  and  in  fact,  made  at  the  city  of  Janes- 
ville,  in  the  state  of  Wisconsin/' 

^^^  To  the  complaint  the  appellants  filed  an  answer  in  three 
paragraphs,  each  of  which  alleged  a  failure  of  consideration.  De- 
murrers were  sustained  to  those  answers,  and  the  ap];^c;llants  abid- 
ing the  ruling  on  demurrers,  and  refusing  to  answer  further, 
judgment  was  rendered  in  favor  of  the  appellee. 

It  is  conceded  by  the  parties,  both  the  appellants  and  the  ap- 
pellee, that  the  only  question  presented  on  this  appeal  is  whether 
or  not  the  note  sued  on  is  governed  by  the  law  merchant. 

The  appellants  contend  that  "the  note  in  suit  is  not  governed 
by  the  law  merchant,  because  the  clause  in  the  note,  Vith  ex- 
change and  cost  of  collection.'  makes  it  indefinite  and  uncertain 
as  to  amount  when  due." 

Ordinarily,  the  essential  reqv.i sites  of  a  promissory  note,  to  be 
negotiable  by  the  law  merchant,  are:  1.  A  date;  2.  An  uncondi- 
tional promise  to  pay  money;  3.  A  fixed  time  for  payment;  4.  A 
definite  amount  to  be  paid;  6.  A  place  where  payment  is  to  be 
made. 

It  is  conceded  by  counsel  for  the  appellants  that  it  is  apparent- 
ly settled,  not  only  in  this  state,  but  in  many  other  jurisdictions, 
that  provisions  waiving  the  benefit  of  valuation  or  appraise- 
ment and  exemption  laws,  and  for  the  payment  of  attorney's  fees, 
do  not  destroy  their  negotiability  by  rendering  the  amount  to  be 
paid  uncertain,  because,  if  the  note  is  paid  promptly  at  maturity, 
the  contingency  upon  which  they  would  arise  does  not  become  ef- 
fective. But  it  is  insisted  that  the  agreement  in  the  note  sued 
upon  to  pay  "exchange  and  cost  of  collection"  does  not  depend 
upon  the  failure  of  the  maker  to  pay,  but  that  they  are  as  much 
a  part  of  his  original  promise  to  pay  as  the  sum  of  money  thereia 
designated,  and  that,  as  the  amount  of  "exchange  and  cost  of  col- 
lection" are  "^^^  not  stated,  the  obligation  is  uncertain  as  to  the 
amount  to  be  paid. 
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We  think  it  is  clear  that  the  stipulation  to  pay  "cost  of  col* 
lection"  does  not  render  the  promise  as  to  the  amount  uncertain^ 
because  no  costs  for  collection  could  accrue  if  the  note  was  paid 
promptly  at  maturity.  The  only  stipulation  which  we  are  to  con- 
sider in  determining  whether  the  note  sued  on  is  indefinite  or  un- 
certain as  to  the  amount  to  be  paid  is  that  for  the  payment  of 
"exchange." 

Many  cases  hold  that  even  though  the  principal  sum  to  be  paid 
is  certain  and  fixed,  if  the  obligation  provides  for  "exchange  on 
New  York,"  that  renders  the  sum  to  be  paid  indefinite  and  un- 
certain, hence  the  obligation  is  non-negotiable  under  the  law 
merchant:  Lowe  v.  Bliss,  24  111.  168;  76  Am.  Dec.  742;  Cazet  v. 
Hirk,  4  Allen  (N.  B.),  543;  Nash  v.  Gibbon,  4  Allen  (N.  B.),  479; 
Eead  v.  McNulty,  12  Eich.  445;  78  Am.  Dec.  467;  Carroll  Coun- 
ty Sav.  Bank  v.  Strother,  28  S.  C.  504;  Fitzharris  v.  Leggatt,  10 
Mo.  App.  527;  Flagg  v.  School  Dist.  etc.,  4  N.  Dak.  30;  Windsor 
Sav.  Bank  v.  McMahon,  38  Fed.  Rep.  283,  and  the  following 
cases  hold  that  a  stipulation  in  the  obligation  providing  for  "ex- 
change on  New  York"  does  not  c^'^stroy  tho  negotiability  of  the 
obligation:  Smith  v.  Kendall,  9  Mich.  241;  80  Am.  Dec.  83; 
Johnson  v.  Frisbie,  15  Mich.  286;  Leggett  v.  Jones,  10  Wis.  34; 
Hastings  v.  Thompson,  54  Minn.  184;  40  Am.  St.  Eep.  315. 

In  Philadelphia  Bank  v.  Newkirk,  2  Miles,  442;  Saxton  v. 
Stevenson,  23  U.  C.  C.  P.  503;  Hughitt  v.  Johnson,  28  Fed.  Eep. 
865,  Culbertson  v.  Nelson,  93  Iowa,  187,  post,  p.  266,  it  was  held 
that  the  mere  stipulation  "with  exchange"  destroyed  the  negoti- 
ability  of  the  obligation. 

On  the  other  hand,  in  Hill  v.  Todd,  29  111.  101,  Clauser  v. 
Stone,  29  111.  114,  81  Am.  Dec.  299,  Bullock  v.  Taylor,  «5«^  39 
Mich.  137,  33  Am.  Eep.  356,  Orr  v.  Hopkins,  3  N.  Mex.  45,  it 
held  that  a  stipulation  "with  exchange"  does  not  destroy  the  ne- 
gotiability of  the  obligation.  Daniels,  in  his  work  on  Negotiable- 
Instruments,  section  54,  .says:  ''If  there  be  added  to  the  amount,. 
Svith  current  exchange  on  another  place/  the  commercial  char- 
acter of  the  paper  is  not  impaired,  as  that  is  capable  of  definite  as- 
certainment. Exchange  is  an  incident  to  bills  for  the  trans- 
mission of  money  from  place  to  place.  Its  nature  and  effect  are 
well  understood  in  the  commercial  world,  and  merchants,  having 
occasion  to  use  their  funds  at  their  place  of  business,  sometimes 
make  the  currency  at  that  point  the  standard  of  payments  made 
to  them  by  their  customers  at  a  different  point.  Exchange  pre- 
serves the  equivalence  of  amounts  in  value,  and  docs  not  intro- 
duce such  an  element  of  uncertainty  as  destroys  the  negotia- 
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bility  of  the  "bill  or  note  which  embodies  it  in  its  terms."  And 
the  same  author,  at  section  64,  says:  "It  has  been  urged  that  an 
instrument  payable  'with  exchange'  on  another  place  cannot 
be  regarded  as  a  bill  or  note:  1.  Because  the  fluctuations  in  the 
rate  of  exchange  make  it  impossible  to  ascertain  the  amount  pay- 
able when  the  bill  is  issued;  and  2.  Because  if  this  were  not  so, 
evidence  dehors  the  instrument  would  be  necessary  to  ascertain 
the  amount  due  at  maturity.  The  words  of  the  rulings  as  to  the 
requisites  of  negotiable  instruments  would  lead  to  these  con- 
clusions, and  the  doctrine  of  the  text  has  been  declared  'a  slight 
modification  of  the  general  rule.'  But  reply  may  be  made  that  in- 
struments payable  with  exchange  have  been  generally  treated  as 
commercial  instruments  by  the  business  world  and  the  courts"; 
and  "the  rule  requiring  precision  in  the  amount  of  negotiable  in- 
struments applies  rather  to  principal  amount  than  to  the  **®®  an- 
cillary and  incidental  additions  of  interest  or  exchange." 

Eandolph,  in  his  work  on  Commercial  Paper,  section  200,  in 
speaking  of  the  stipulations  which  do  not  affect  the  negotiability 
of  notes  or  bills,  says:  "Another  common  addition,  not  in  general 
affecting  the  negotiability  of  a  bill  of  exchange,  is  a  provision  for 
exchange  between  the  place  of  drawing  and  the  place  of  pay- 
ment." 

In  the  ease  of  Hastings  v.  Thompson,  54  Minn.  184, 40  Am.  St. 
Eep.  315,  the  negotiability  of  notes  containing  a  provision  "for 
current  exchange"  was  under  consideration,  and  the  court  said: 
**The  law  merchant,  including  the  law  of  negotiable  paper,  is 
founded  upon,  and  is  the  creature  of,  commercial  usage  and  cus- 
tom. Custom  and  usage  have  really  made  the  law,  and  courts,  in 
their  decisions,  merely  declare  it.  The  law  of  negotiable  paper  is 
not  only  founded  upon  commercial  usage,  but  is  designed  to  be  in 
aid  of  trade  and  commerce.  Its  rules  should,  therefore,  be  con- 
strued with  reference  to  and  in  harmony  with  general  business 
nsages,  and,  as  far  as  possible,  with  the  common  understanding 
in  commercial  circles.  This  was  the  very  purpose  of  the  statute 
of  Anne  placing  promissory  notes  on  the  same  footing  as  bills  of 
exchange,  and  thus  setting  at  rest  a  question  upon  which  there 
has  been  some  difference  of  opinion  in  the  courts.  Now,  we  think 
we  are  safe  in  saying,  and  justified  in  taking  notice  of  the  fact, 
that  if  bankers  or  other  business  men  accustomed  to  dealing  in 
commercial  paper  were  asked  whether  such  an  instrument  is  a 
promissory  note,  and  whether  they  would  deal  with  it  as  negotia- 
ble paper,  the  answer  would,  in  almost  every  instance,  be  unhes- 
itatingly in  the  affirmative.    "We  have  no  doubt  but  that  this  is 
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the  way  in  wliicli  such  paper  is  generally  looked  upon  and  treat- 
ed in  commercial  and  other  business  ******  circles;  and,  if  so,  the 
court  should,  as  far  as  possible,  make  their  decisions  conform  to 
this  general  custom  and  understanding.  "We  recognize  the  im- 
portance of  simplicity  and  certainty  in  the  terms  and  conditions 
of  commercial  paper;  and  appreciate  the  objections  to  permitting 
it  to  be  loaded  down  with  unnecessary  ^luggage,'  but  we  cannot 
see,  under  all  the  circumstances,  and  especially  in  view  of  what 
we  believe  to  be  the  commercial  usage,  that  any  practical  evil  will 
result  from  permitting  the  addition  of  such  a  provision  for  the 
payment  of  current  exchange  on  the  principal  amount.  Nor  are 
we  disposed,  as  a  rule,  to  extend  the  quality  of  negotiable  paper  to 
contracts  for  the  payment  of  money  beyond  the  strict  limits  of 
the  already  established  rules  of  law;  but  to  exclude  from  that  cat- 
egory paper  like  ihat  under  consideration  would  be  to  exclude  the 
very  class  of  paper  which  ought  to  be  held  negotiable,  if  any 
promissory  notes  ought  to  be  so  held,  paper  given  and  taken  in 
commercial  transactions,  properly  so  called;  for  rarely,  if  ever, 
would  a  provision  for  exchange  be  incorporated  in  any  other.'' 

But  in  Culbertson  v.  Nelson,  93  Iowa,  187,  post,  p.  266, 
the  court,  after  reviewing  the  cases  bearing  upon  the  negotia- 
bility of  promissory  notes  which  contain  provision  for  the  pay- 
ment of  exchange,  says:  "  'A  bill  of  exchange  is  an  open  letter 
by  one  person  to  a  second,  directing  him,  in  effect,  to  pay  abso- 
lutely, and  at  all  events,  a  certain  sum  of  money,  therein  named, 
to  a  third  person,  or  to  any  other  to  whom  that  third  person  may 
order  it  to  be  paid;  or  it  may  be  payable  to  a  bearer,  and  to  the 
drawer  himself:  Daniel  on  Negotiable  Instruments,  sec.  27.  And 
it  is  among  the  fundamentals  that  such  an  instrument  must  be 
certain  as  an  engagement  to  pay,  as  to  fact  of  payment,  amount 
to  be  paid,  and  must  be  for  payment  of  money  only.  **''**  One  of 
the  most  essential  elements  in  it  is,  that  it  must  be  certain  as  to 
the  amount  to  be  paid.  And  this  certainty  must  appear  upon  the 
face  of  the  paper,  and  not  from  anything  dehors  the  instrument. 
The  maxim,  *Id  certum  est  quod  certura  reddi  potest,'  does  not 
apply,  except  the  certainty  required  may  be  ascertained  from  the 
face  of  the  paper.  With  these  rules  as  our  own  guide,  we  think 
the  agreement  to  pay  a  certain  sum  at  a  particular  place,  when 
the  acceptor  lives  at  a  different  one,  Vith  exchange,'  introduces 
an  uncertainty  as  to  the  amount  to  be  paid,  which  destroys  the 
character  of  the  negotiability  of  the  instrument  as  a  bill  of  ex- 
change. If  it  were  true  that  there  was,  at  all  times,  a  definite  and 
unchangeable  rate  of  exchange,  then  there  would  probably  be  no 
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uncertainty  in  the  instrument.  But  it  is  a  fact  well  known  to  the 
business  world  that  there  is  no  such  fixed  and  unchangeable  rate. 
Indeed,  the  rate  charged  for  exchange  is  ofttimes  a  financial 
barometer,  indicative  of  the  state  of  the  money  market.  He  who 
was  an  observer  of  the  financial  world  during  the  year  1893  could 
not  have  failed  to  observe  the  varying  rates  charged  for  exchange 
during  the  panic  which  was  upon  us  at  that  time.  Moreover,  it 
is  well  known  that  rates  of  exchange  vary  in  the  difEerent  locali- 
ties, and  ofttimes  in  the  same  locality.  Here,  then,  an  element 
of  uncertainty  is  introduced  into  this  bill  of  exchange,  and  the 
amount  to  be  paid  by  the  acceptor  will  never  be  known  until  he 
applies  for  his  draft,  at  such  point  as  he  may  happen  to  be,  when 
the  instrument  is  due.  Again,  neither  the  state  of  the  money 
market,  condition  of  the  bank  and  its  account  with  the  corre- 
spondent, nor  the  rate  of  exchange  in  the  particular  locality,  can 
be  determined  until  the  time  for  payment  arrives.  In  all  the 
cases  affirming  the  negotiability  of  instruments  of  this  kind,  these 
facts  are  practically  ^"^^  conceded,  and  the  only  answer  offered  is, 
first,  that  a  custom  has  lately  grown  up  among  banks  to  treat  such 
instruments  as  negotiable,  and  that  such  custom  should  be  re- 
garded and  recognized.  It  is  sufficient  to  say,  in  reply,  that  we 
have  never  understood  that  the  customary  understanding  of  the 
law,  no  matter  how  general,  changed  the  law  itself.  There  would 
be  some  force  in  the  position,  if  it  appeared  that  there  was  a  uni- 
form custom  in  the  business  to  charge  a  fixed  and  certain  rate 
of  exchange  between  all  places,  depending  simply  upon  the 
amount  called  for  by  the  bill.  But  such  is  not  the  case.  It  has 
also  been  said,  second,  that  the  amount  of  exchange,  when  any  is 
charged,  is  so  inconsiderable  that  such  a  provision  ought  not  to 
destroy  the  character  of  the  instrument.  "We  cannot  lend  our  ap- 
proval to  this  doctrine.  It  is  exceedingly  unsafe  to  permit  inno- 
vations upon  well-settled  rules  of  law.  To  do  so  would  lead  to 
'evils  we  know  not  of.'  We  had  better  endure  the  hardships  inci- 
dent to  a  strict  construction  of  the  rules  applicable  to  commercial 
paper,  than  tolerate  an  innovation  which  may  lead  to  untold 
evils.  It  is  of  the  utmost  importance  to  the  business  world  that 
the  fixed  rules  with  reference  to  commercial  paper  shall  be  pre- 
served in  their  rigor  and  integrity.  Another  argument  in  sup- 
port of  the  character  and  negotiability  of  such  paper  is,  that 
when  the  acceptor  is  called  upon  to  pay  exchange  upon  a  partic- 
ular place,  it  is  no  more,  in  effect,  than  a  requirement  that  the 
paper  be  paid  at  the  place  on  which  the  exchange  is  to  be  paid. 
But  this  is  clearly  unsound.    As  said  by  Mr.  Justice  Corliss,  in 
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Flagg  V.  School  Dist.,  4  N.  Dak.  30:  'There  is  a  marked  differ- 
ence, both  to  debtor  and  creditor,  with  respect  to  the  amount  to 
be  paid  and  received,  between  cases  where  the  paper  is  payable 
at  one  place,  with  exchange  on  another,  and  eases  where  the  pa- 
per is  payable,  without  exchange,  at  the  last-named  ^"^^  place. 
Suppose,  when  the  money  is  payable  in  this  state,  the  creditor 
wishes  to  use  the  money  here.  He  is  doubly  benefited  by  the 
provision  to  pay  here,  with  New  York  exchange.  Had  the  paper 
been  payable  in  New  York,  without  exchange,  he  might  be  com- 
pelled to  pay  exchange  on  some  western  point  to  bring  the  money 
to  this  state.  But,  by  having  it  paid  here,  he  saves  this  sum, 
and,  in  addition,  places  in  his  pocket  the  amount  of  New  York 
exchange  paid  him  by  the  debtor.  In  times  of  great  financial 
fright,  like  those  through  which  we  have  been  passing,  the  differ- 
ence might  be  equal  to  a  considerable  sum.  Nor  is  the  effect  the 
same  upon  the  debtor.  Should  his  money  be  in  New  York,  he 
must  pay  the  cost  of  bringing  it  west,  and  also  pay  the  creditor 
the  further  cost  of  sending  it  back,  although  the  creditor  may  not 
desire  it  remitted,  whereas,  had  the  debt  been  payable  in  New 
York,  without  exchange,  he  would  have  saved  both  of  these 
items  of  exchange.'  We  have,  as  we  think,  sufficiently  answered 
all  arguments,  worthy  of  the  name,  made  in  support  of  the  ne- 
gotiability of  such  instruments.  And,  while  we  do  not  think 
them  utterly  devoid  of  strength,  our  judgment  is,  they  are  unten- 
able." 

And,  in  the  case  of  Windsor  Sav.  Bank  v.  McMahan,  38  Fed. 
Eep.  283,  the  court  says:  "The  contract  evidenced  by  the  note 
binds  the  maker  thereof  to  pay  the  installments  of  interest  and 
principal,  with  exchange  on  New  York,  and  the  latter  provision 
is  just  as  much  a  part  of  the  contract  as  are  the  provisions  touch- 
ing the  principal  sum  and  interest.  Eesolving  ttie  contract  into 
its  several  parts,  we  find  it  to  be  a  contract  for  the  payment  of 
the  principal  sum  of  fourteen  thousand  dollars  in  five  years  from 
date,  for  the  payment  of  four  hundred  and  ninety  dollars  every 
six  months  as  interest,  and  for  the  payment  on  each  installment 
of  interest,  and  also  on  the  principal  sum  when  paid,  of  ^''^  the 
current  rate  of  exchange  between  Council  Bluffs,  Iowa,  and  New 
York.  The  party  is  bound  to  pay  this  current  rate  of  exchange 
as  a  part  of  the  contract.  The  amount  thereof  is  left  wholly  de- 
pendent upon  what  rates  may  be  when  the  several  payments  come 
due,  and  there  is  no  legal  or  business  rule  by  which  the  amounts 
may  be  ascertained  until  the  day  of  payment  arrives.  It  is  diffi- 
cult to  conceive  of  any  other  provision  that  could  have  been  in- 
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corporated  into  this  note  that  would  have  rendered  the  amount 
to  be  paid  more  uncertain  than  this  one  touching  the  payment  of 
exchange.  True,  the  fluctuations  in  the  rate  of  exchange  may 
not  have  been  very  great,  yet  this  could  not  have  been  foreseen 
with  certainty  when  the  note  was  executed.  When  the  note  was 
signed,  it  was  impossible  to  know  whether  the  rate  of  exchange  to 
be  paid  upon  the  principal  sum  when  it  matured  five  years  there- 
after would  be  one-tenth  of  one  per  cent  or  one  per  cent.  There- 
fore, it  is  clear  that,  unless  we  abandon  the  rule  of  requiring  cer- 
tainty in  the  amount  to  be  paid  at  maturity  as  an  essential  ele- 
ment in  negotiable  paper,  this  note  cannot  be  held  negotiable  un- 
der the  principles  of  the  law  merchant.  Counsel  cite  a  number 
of  cases  ^  herein  it  has  been  held  that  provisions  waiving  the  ben- 
efit of  appraisement  or  exemption  laws,  or  for  the  payment  of  at- 
torney's fee  and  the  like,  do  not  destroy  the  negotiability  of  the 
note  containing  them.  These  provisions  do  not  affect  or  render 
uncertain  the  amount  to  be  paid  at  the  maturity  of  the  paper.  If 
the  note  is  promptly  paid  at  maturity,  these  provisions  do  not 
come  into  effect.  They  are  intended  to  define  the  rights  of  the 
parties  in  case  the  note  is  not  paid,  and  the  holder  is  obliged  to 
resort  to  legal  means  for  the  collection  thereof.  They  are  held  to 
be  provisions  outside  the  contract  of  payment  of  the  note,  and 
not  affecting  it.  In  the  case  at  '"'^  bar,  the  obligation  to  pay  ex- 
change is  part  of  the  contract  of  pajrment,  and  cannot  be  sepa- 
rated therefrom.  When  each  payment  of  interest  matured,  as 
well  as  when  the  principal  came  due,  the  maker  of  the  note  was 
bound  to  pay  the  amount  of  exchange  according  to  the  then  cur- 
rent rate,  as  well  as  the  amounts  of  the  interest  and  principal. 
Paper,  to  be  negotiable  under  the  law  merchant,  must  define  by 
its  terms  what  the  obligation  of  the  maker  is,  so  that,  as  it  pass- 
es from  hand  to  hand  in  the  business  world,  it  may  be  ascertain- 
able from  the  face  of  the  instrument  what  is  demandable  from 
the  maker.  If  there  inheres  in  the  contract  of  payment  an  ele- 
ment of  uncertainty  of  such  a  nature  that,  as  each  payment  is 
made,  it  is  necessary,  in  order  to  determine  the  sum  that  must  be 
paid  to  fully  discharge  the  contract,  to  make  inquiry  touching  an 
extrinsic  fact,  and  ascertain  by  such  inquiry  what  the  rate  of  ex- 
change is  at  a  given  point  between  that  place  and  Few  York,  it 
certainly  seems  that  such  an  instrument  is  not  a  'courier  without 
luggage/  but,  on  the  contrary,  is  hampered  by  the  absolute  ne- 
cessity, imposed  by  its  own  terms  on  the  maker,  of  ascertaining, 
as  each  payment  matures,  what  the  exchange  upon  the  interest 
or  principal  amounts  to  at  the  rate  then  prevailing  at  the  place 
of  payment.'* 
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While  we  are  impressed  with  the  reasoning  contained  in  many 
of  the  cases  cited,  wherein  it  is  held  that  promissory  notes  con- 
taining stipulations  of  this  character  should  be  held  to  be  nego- 
tiable, if  those  who  deal  therein  accept  them  as  such,  that  the 
law  merchant  is  simply  the  general  custom,  accepted  and  acted 
upon  by  common  consent  of  those  trading  and  doing  business  tO' 
gether  so,  if  paper  passes  from  hand  to  hand,  in  the  general  rou- 
tine of  business,  and  is  accepted  as  negotiable,  the  law  should 
recognize  it  as  such,  nevertheless,  we  are  bound  to  take  notice  of 
the  '^'^'^  fact  that  the  negotiability  of  such  obligations  is  quite 
often  disputed,  and,  when  questioned,  the  holdings  of  the  courts 
as  to  their  negotiability  are  inharmonious.  The  line  of  cases 
holding  that  the  provision  "with  exchange"  introduces  into  the 
obligation  an  element  of  uncertainty  which  destroys  its  negotia- 
bility seems  to  meet  the  approval  of  at  least  a  majority  of  this 
court;  and,  inasmuch  as  we  have  no  precedents  on  the  question  in 
this  state,  we  will  follow  that  line  of  the  adjudications. 

The  judgment  is,  therefore,  reversed,  with  instructions  to  oyer- 
rule  the  demurrers  to  the  answers. 


NEGOTIABLE  INSTRUMENTS— PROMISSORY  NOTE— ESSEN- 
TIALS OF.— A  promissory  note  Is  a  written  engagement  to  pay  ab- 
solutely and  unconditionally  a  certain  sum  of  money:  Kendall  v.  Par- 
ker, 103  Cal.  319;  42  Am.  St.  Rep.  117,  and  note.  The  sum  must  be 
payable  at  all  events  and  at  a  time  specified  therein,  or  at  a  time 
which  must  certainly  arrive:  Dorsey  v.  Wolff,  142  111.  589;  34  Am.  St. 
Rep.  99,  and  note. 

NEGOTIABLE  INSTRUMENTS— STIPULATION  AS  TO  COSTS 
OF  COLLECTION— EFFECT  OF.— As  to  whether  or  not  a  stipula- 
tion in  a  note  to  pay  costs  of  collection  destroys  its  negotiability, 
there  is  a  conflict  of  authority.  The  affirmative  of  the  proposition  Is 
held  to  by  First  Nat.  Banli  of  San  Diego  v.  Babcock,  94  Cnl.  96,  28 
Am.  St.  Rep.  94,  and  Kendall  v.  Parker,  103  Cal.  319;  42  Am.  St.  Rep. 
117.  The  negative  is  supported  by  Back  of  Commerce  v.  Fuqua,  11 
Mont.  285;  28  Am.  St.  Rep.  461.  and  note;  Shenandoah  Nat.  Bank  v. 
Marsh.  89  Iowa,  273;  48  Am.  St.  Rep.  381;  and  cases  cited  In  note  to 
Kendall  v.  Parker,  42  Am.  St.  Rep.  121.  For  a  discussion  of  the  ques- 
tion, see  Witherspoon  v.  Musselman,  14  Bush,  214;  29  Am.  Rep.  404, 
and  extended  note. 

NEGOTIABLE  INSTRUMENTS— STIPULATION  AS  TO  EX- 
CHANGE—EFFECT OP.— An  Instrument  for  a  specified  sum  of 
money,  and  also  for  the  payment  of  something  else,  the  value  of 
which  Is  not  ascertained  but  depends  upon  extrinsic  evidence,  is  not 
a  negotiable  instrument:  Dorsey  v.  Wolff,  142  111.  589;  34  Am.  St. 
Rep.  99,  and  note.  Yet  it  was  held  in  Hastings  v.  Thompson,  54 
Minn.  184,  40  Am.  St.  Rep.  315,  that  a  stipulation  for  the  payment 
of  the  current  rate  of  exchange  on  a  place  other  than  the  place  of 
payment,  inserted  In  a  note  for  a  certain  sum  of  money,  does  not  ren- 
fler  It  non-negotiable.  The  latter  case  Is  opposed  by  Lowe  v.  Bliss, 
24  111.  168,  76  Am.  Dec.  742,  and  note,  Read  v.  McNulty,  12  Rich.  446, 
78  Am.  Dec.  467,  and  Culbertson  t.  Nelson,  93  Iowa,  187,  post,  p.  266. 
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Phillips   v.  Dippo. 

[93  Iowa,  35.1 

NEGOTIABLE  INSTRUMENTS— INDORSEMENT.— WAIV- 
ER of  presentment  for  payment,  protest,  and  notice  of  nonpayment, 
contained  in  tlie  body  of  a  note,  is  effectual  as  against  an  indorser 
tliereof  in  hl&nk  wlio  is  also  tlie  payee. 

W.  H.  Stivers,  for  the  appellant. 

V.  Drahos,  for  the  appellee. 

^  ROBINSON,  J.  The  note  in  suit  was  made  payable  to 
defendant  or  bearer,  and  contains  the  following:  "The  makers, 
indorsers  and  guarantors  of  this  note  ....  hereby  waive  pre- 
sentment for  payment,  notice  of  nonpayment,  protest,  and  notice 
of  protest,  and  diligence  in  bringing  suit  against  any  party  there- 
to." Before  the  maturity  of  the  note,  the  defendant  wrote  his 
name  thereon,  and  transferred  it,  and  it  is  now  owned  by  the 
plaintiff.  The  grounds  of  the  demurrer  are,  that  the  defendant 
is  an  indorser  of  the  note,  and  the  petition  fails  to  show  that 
the  note  was  duly  presented  for  payment,  that  payment  was  re- 
fused, and  that  the  defendant  was  notified  of  the  nonpayment. 
^*  The  question  we  are  required  to  determine  is,  whether  the 
waiver  of  presentment  for  payment,  protest,  and  notice  of  non- 
payment, contained  in  the  body  of  the  note,  is  effectual  as  against 
an  indorser  in  blank,  who  was  also  the  payee.  It  is  contended 
by  appellant  that  such  an  indorsement  is  a  new,  independent 
written  contract  between  the  indorser  and  indorsee,  with  condi- 
tions implied  by  law,  and  that  it  has  no  reference  to  a  provision 
in  the  note  of  the  character  of  that  in  question.  It  was  said  in 
Davis  V.  Miller,  88  Iowa,  114,  that  "an  indorsement  constitutes 
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a  new  agreement  with  the  indorsee,  by  which  the  indorser  agrees 
that  the  instrument  will  be  paid  at  maturity,  and,  if  it  is  not  so 
paid  upon  proper  demand,  that  he  will  pay  it  if  duly  notified  of 
the  default";  and  it  was  held  that  the  blank  indorsement  of  a 
negotiable  promissory  note  payable  by  its  terms  at  a  designated 
place  did  not  require  the  indorser,  when  his  liability  became  fixed, 
to  pay  the  note  at  that  place.  The  reason  for  that  conclusion 
was,  that  such  indorsements  are  governed  by  the  law  of  the  place 
where  they  are  made,  and  create  obligations  which  are  to  be  per- 
formed there,  or  generally,  and  not  at  a  place  specified.  In  other 
words,  it  was  held  that  implied  obligations  created  by  the  blank 
indorsement  relate  to  the  time  and  amount,  but  not  to  the  place, 
of  payment.  There  was  nothing  in  the  body  of  the  note  under 
consideration  in  that  case  which  referred  in  terms  to  the  indorser. 
None  of  the  authorities  relied  upon  by  the  appellant  are  appli- 
cable to  this  case,  for  the  reason  that  in  none  of  them  did  the  in- 
strument in  question  contain  a  provision  in  any  respect  like  the 
one  we  have  set  out.  The  part  of  that  which  referred  to  indorsers 
and  guarantors  was  without  force  as  between  the  maker  and 
payee,  and  was  designed  to  take  effect  only  if  the  note  should  be 
indorsed.  When  the  defendant  wrote  his  name  on  the  back  of 
the  note,  ^''  and  transferred  it  without  in  any  manner  qualify- 
ing the  effect  of  the  indorsement,  he  necessarily  became  a  party 
to  the  agreement  of  waiver,  and  was  not  entitled  to  the  demand 
and  notice  which  an  ordinary  indorsement  in  blank  requires. 
And  this  result  does  not  in  any  manner  depend  upon  the  fact 
that  he  was  the  payee  of  the  note.  It  is  said  in  Tiedeman  on 
Commercial  Paper,  section  363,  that  "if  the  waiver  is  put  in  the 
body  of  the  instrument,  it  enters  into  and  forms  a  part  of  the 
contract  of  everyone  who  signs  his  name  to  the  paper,  whether 
as  drawer  or  indorser."  In  2  Daniel  on  Negotiable  Instruments, 
section  1093,  the  law  is  stated  as  follows:  "Sometimes  the  waiver 
is  embodied  in  the  instrument  itself,  and  in  such  cases  the  waiver 
enters  into  the  contract  of  every  party  who  signs  it,  whether  as 
drawer,  maker,  acceptor,  or  indorser.  Thus,  when  the  words 
'presentation  and  protest  waived,*  or  'notice  and  protest  of  non- 
acceptance  and  nonpayment  waived,*  are  written  in  the  bill,  they 
are  binding,  not  only  upon  the  drawer,  but  also  upon  the  indor- 
sers, who  are  in  effect  new  drawers,  and  who  become  parties  to  the 
waiver  in  becoming  parties  to  the  bill.  Clearly,  this  is  the  case 
where  such  waiver  expressly  includes  the  drawer  and  indorsers." 
The  rule  of  these  authorities  has  support  in  the  following  cases: 
Lowry  v.  Steele,  27  Ind.  170;  Bryant  v.  Lord,  19  Minn.  405; 
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Farmers'  Bank  v.  Ewing,  78  Ky.  266;  39  Am.  Eep.  231;  Bryant 
V.  Merchants*  Bank,  8  Bush,  43;  Smith  v.  Lockridge,  8  Bush, 
431.  See,  also.  Woodward  v.  Lowry,  74  Ga.  148;  Studebaker  v. 
Ryan,  46  Kan.  273. 

"We  conclude  that  the  demurrer  was  properly  overruled,  and 
the  judgment  of  the  district  court  is  affirmed. 


NEGOa^IABLE  INSTRUMENTS— INDORSEMENT  IN  BLANK- 
EFFECT  OP\— One  who,  being  the  payee  of  a  note,  indorses  it  before 
It  Is  signed  and  delivers  It  to  the  maker  to  sign,  so  as  to  enable  him 
to  obtain  money  for  their  joint  benefit,  is  estopped  from  denying 
the  authority  of  the  maker  to  sign  It  In  the  name  of  a  partnership  of 
which  he  is  a  member:  Montgomery  v.  Crossthwalt,  90  Ala.  553;  24 
Am.  St.  Rep.  832;  Moore  v.  McKenney,  83  Me.  80;  23  Am.  St.  Rep. 
753,  and  note.  See,  also,  Pai'shley  v.  Heath,  69  Me.  90;  31  Am.  Rep 
246;  Farmers'  Bank  of  Ky.  v.  Ewing,  78  Ky.  264;  39  Am.  Rep.  231. 
In  the  latter  case  there  was  printed  on  the  back  of  a  note:  "The  in. 
dorsers  waive  presentment,  protest,  and  notice  of  dishonor."  The 
payee  Indoreed  his  name  In  another  place  entirely  disconnected  from 
the  memorandum,  and  the  note  was  transferred.  Held,  that  the 
memorandum  was  part  of  his  contract. 


Mann  v.  Corrington. 

[93  Iowa,  108.] 

HOMESTEADS- EXCHANGE  OF.— A  homestead  right  may 
exist  In  vacant  land  for  which  a  former  homestead  has  been  ex- 
changed, or  which  has  been  purchased  with  the  proceeds  of  such 
homestead,  and  is  held  In  good  laith  for  use  as  a  home.  The  home- 
stead character  of  such  land  is  not  affected  by  the  fact  that  It  can- 
not be  Improved,  and  a  dwelling-house  erected  thereon,  from  the 
proceeds  of  the  former  homestead. 

C.  C.  and  C.  L.  Noursp,  for  the  appellant. 

3.  L.  Dana  and  J.  A.  McCall,  for  the  appellee. 

108  EOBINSON,  J.  On  the  thirty-first  day  of  August,  1891, 
the  plaintiff  conveyed  to  the  defendant  and  his  wife  four  lots  in 
Mann's  first  addition  to  Oak  Park,  and  received  in  payment  a 
mortgage  on  the  lots  for  five  hundred  dollars,  and  a  conveyance 
of  property  in  the  town  of  Nevada,  which  the  grantors  then  occu- 
pied as  a  homestead.  After  the  transaction  was  closed,  the  de- 
fendant visited  Des  Moines,  and,  while  there,  signed  an  instru- 
ment in  writing,  of  which  the  following  is  a  copy; 

"Des  Moines,  Iowa,  Oct.  14,  1891. 

'*Thi8  memorandum  will  witness  that  L.  M.  Mann  agrees  to 
convey  **•  to  Benton  Corrington,  hy  a  good  warranty  deed,  the 
west  forty-two  (42)  feet  of  lot  one  (1)  of  Bateg  addition  to  North 
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Des  Moiues,  Iowa,  and  the  east  ten  (10)  feet  of  lot  one  (l)y„ 
Hedges  addition  to  North  Des  Moines,  Iowa.  Said  Corringtoa.. 
is  to  assume  the  payment  of  a  mortgage  for  $1,000.00,  and  inter- 
est from  July  1,  1891,  at  7^  per  cent  interest;  and  said  Benton^ 
Corrington  agrees  to  give  a  mortgage,  which  shall  be  second  to> 
the  $1,000.00  above  described,  to  said  L.  M.  Mann,  on  said  de-  • 
scribed  property  for  $1,200,  to  be  paid  as  follows:  $400  in  one- 
year,  $400  in  two  years,  and  $400  in  four  years,  with  eight  (8)  > 
per  cent  interest,  payable  semi-annually.  Said  Corrington  is  to- 
convey,  by  a  good  warranty  deed,  lots  91,  92,  93,  and  94,  of  L.  M. 
Mann's  First  addition  to  Oak  Park,  subject  to  a  mortgage  of' 
$500.00  and  interest.  This  conveyance  to  be  made  to  L.  M^ 
Mann  or  order,  and  both  parties  are  to  furnish  abstracts  of  title.- 
at  the  expense  of  each.  This  contract  is  to  be  fulfilled  and  com- 
pleted at  Des  Moines,  Iowa,  said  deeds  to  be  passed  on  or  before 
twenty  (20)  days.'' 

This  action  was  brought  to  recover  the  sum  of  three  thousand, 
seven  hundred  dollars,  as  damages  alleged  to  have  been  caused  by 
the  failure  of  the  defendant  to  do  what  the  instrument  required 
of  him.  The  defendant  denies  that  he  is  in  any  manner  indebted  • 
to  the  plaintiff,  and  alleges  that  the  writing  upon  which  a  recov- 
ery was  sought  was  to  take  effect  and  be  in  force  only  in  the 
event  that  his  wife  should  approve  it;  that  it  was  not  so  approved; 
and  that,  on  the  day  after  it  was  signed  by  the  defendant,  he  and 
his  wife  notified  the  plaintiff  by  mail  that  she  disapproved  it,  ani' 
would  not  execute  the  instruments  necessary  to  carry  it  into  ef- 
fect; and  that  the  negotiation  was  at  an  end.  The  defendant  fur- 
ther alleges  that  the  four  lots  in  question  were  obtained  by  him- 
self and  his  wife  in  exchange  for  their  homestead,  for  the  pur- 
pose of  being  used  as  a  homestead,  and  have  ^^®  always  beea 
held  for  that  purpose.  The  jury  were  instructed  to  first  deter- 
mine whether  the  lots  in  question  were  held  by  the  defendant 
and  his  wife  as  a  homestead,  and,  if  they  were  so  held,  to  return 
a  verdict  for  the  defendant.  The  jury  returned  a  special  finding 
to  the  effect  that  the  lots  were  held  for  homestead  purposes,  and 
a  general  verdict  for  the  defendant. 

1.  Section  1990  of  the  code  provides  that  a  conveyance  or  en- 
cumbrance of  a  homestead  by  the  owner  "is  of  no  validity  un- 
less the  husband  and  wife,  if  the  owner  is  married,  concur  in  and 
sign  the  same  joint  instrument."  If  the  lots  in  question  were  im- 
pressed with  the  homestead  character  when  the  writing  in  suit 
was  signed,  it  was  of  no  validity,  for  the  reason  that  its  provisions 
were  not  separable,  and  it  must  be  held  valid  or  invalid  as  a 
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whole.  It  is  not  questioned  that  the  lots  subject  to  the  mortgage 
were  obtained  in  exchange  for  the  homestead  of  the  defendant 
and  his  wife.  A  homestead  once  acquired  may  be  exchanged  for 
another,  and,  when  that  is  done,  the  homestead  privileges  and 
rights  attach  to  the  new  as  they  formerly  did  to  the  old  home- 
stead: Code,  sees.  2000,  2001.  In  this  case,  the  lots  had  not  been 
occupied  by  the  defendant  and  his  wife,  and  were  unimproved 
when  this  writing  was  signed;  and  they  had  the  right  to  remain 
in  their  old  homestead  in  Nevada  until  the  first  day  of  Novem- 
ber. Both  testified  that  they  obtained  the  lots  for  the  purpose  of 
building  on  them,  and  making  them  their  homestead;  and,  while 
there  is  evidence  which  tends  to  show  that  they  were  ready  to 
abandon  their  purpose,  yet  the  jury  were  warranted  in  finding 
that  they  had  not  done  so.  It  is  said,  however,  that  a  homestead 
must  include  the  house  used  by  the  owner  as  a  home,  and  that 
the  homestead  right  cannot  attach  to  unimproved  lots.  It  is  well 
settled  that,  as  a  general  rule,  a  mere  intention  to  occupy  prop- 
erty as  a  home  *^^  does  not  give  to  it  the  character  of  a  home- 
stead before  it  is  actually  occupied  for  that  purpose:  Christy  v. 
Dyer,  14  Iowa,  438;  81  Am.  Dec.  493;  Elston  v.  Kobinson,  23 
Iowa,  209.  But  that  rule  applies  especially  to  the  original  acqui- 
sition of  a  homestead.  It  is  not  of  universal  application  to  new 
homesteads  acquired  in  exchange  for  old  ones.  Thus,  in  State  v. 
Geddis,  44  Iowa,  537,  it  was  said  that  as  the  statute  gives  an  ab- 
solute right  to  the  owner  of  a  homestead  to  exchange  it  for  an- 
other, without  providing  how  it  shall  be  done,  a  reasonable  con- 
struction to  effect  the  object  of  the  statute  must  be  adopted.  It 
was  further  said  that  "the  length  of  time  intervening  between 
the  sale  of  the  old  and  the  acquiring  of  the  new,  is  not  essentially 
a  controlling  circumstance.  A  considerable  lapse  of  time  may 
not  be  inconsistent  with  an  honest  intention  to  change  the  home- 
stead." In  that  case,  a  homestead  had  been  sold,  a  mortgage  on 
it  had  been  taken  to  secure  the  larger  part  of  the  purchase  price, 
the  mortgage  was  foreclosed,  and  the  premises  were  sold  under 
the  decree  of  foreclosure.  Eedemption  from  the  sale  was  made  by 
paying  the  required  amount  to  the  clerk  of  the  court  about  two 
years  and  a  half  after  the  original  sale  of  the  homestead;  yet 
this  court  held  that,  as  the  intention  to  change  the  homestead 
was  properly  shown,  the  money  thus  paid  was  exempt  from  gar- 
nishment in  the  hands  of  the  clerk.  In  Cowgell  v.  Warrington, 
66  Iowa,  666,  it  was  held  that  the  law  would  secure  to  the  owner 
of  a  homestead  a  reasonable  time  in  which  to  exchange  it  for  an- 
other, and  in  support  of  that  conclusion  it  was  said:  "If  the 
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homestead  rights  did  not  attach  upon  the  purchase,  and  credit- 
ors or  others  could,  upon  contract  of  the  husband,  wrest  it  from 
the  wife  and  family,  it  would  be  impossible  for  a  change  in  the 
homestead  to  be  made  without  the  wife  exposing  to  hazard  her 
homestead  rights.  But  this  the  law  will  not  permit,  for  the  stat- 
Ttte  which  **^  authorizes  the  change  of  homestead  does  not  con- 
template that,  by  attempting  to  exercise  the  rights  conferred  by 
it,  the  homestead  itself  may  be  lost."  This  case  also  recognizes 
the  distinction  between  the  acquiring  of  an  original  homestead 
and  the  obtaining  of  another  by  exchange:  See,  also,  Eobb  v.  Mc- 
Bride,  28  Iowa,  386;  Furman  v.  Dewell,  35  Iowa,  170;  Benham 
V.  Chamberlain,  39  Iowa,  358;  Thompson  on  Homesteads  and 
Exemptions,  sec.  247.  In  First  Nat.  Bank  v.  HoUinsworth,  78 
Iowa,  575,  it  was  said  that  there  must  be  actual  occupancy  to  give 
the  homestead  character.  The  case  involved  a  change  from  one 
homestead  to  another,  and  one  of  the  questions  determined  was 
when  the  homestead  character  was  transferred  from  one  to  the 
other.  The  facts  in  that  case  distinguish  it  from  those  in 
which  there  has  been  an  exchange  of  homesteads  and  a  reasona- 
ble delay  in  occupying  the  new  one.  It  is  said  that  the  case  of 
Givans  v.  Dewey,  47  Iowa,  414,  is  decisive  of  this.  In  that  case 
it  appears  that  Givans  had  acquired  and  occupied  a  homestead. 
At  the  time  of  the  purchase,  he  executed  a  mortgage  on  the 
premises  to  secure  a  part  of  the  purchase  price.  He  was  unable 
to  discharge  the  mortgage  and  retain  all  of  the  premises,  and,  to 
save  a  part  of  them,  he  transferred  to  the  holder  of  the  mortgage, 
in  payment  of  it,  the  south  part  of  the  premises,  which  included 
the  house.  The  north  part  was  retained  by  Givans,  and  some 
improvement  made  on  it,  with  the  purpose  of  occupying  it  as  a 
homestead  at  some  future  time.  It  was  held  that  the  homestead 
character  did  not  attach  to  the  part  reserved.  That  ease  did  not 
decide  that  the  homestead  character  would  not  attach  to  prem- 
ises until  they  were  actually  occupied  as  a  home.  On  the  con- 
trary, it  was  intimated  that  the  owners  of  a  homestead  might  sell 
it  and,  with  a  part  of  the  proceeds,  buy  vacant  land,  and  hold  it 
exempt  while  erecting  thereon  a  house.  What  was  **^  said  in 
regard  to  the  right  of  the  owner  to  invest  money  not  obtained 
from  a  homestead  in  the  erection  of  a  house  was  not  necessary 
to  a  determination  of  the  case.  In  Lay  v.  Templeton,  59  Iowa, 
684,  it  appeared  that  the  defendant  had  sold  a  homestead  for 
fifteen  hundred  and  twenty-five  dollars,  of  which  he  received  in 
money  only  two  hundred  dollars,  the  remainder  being  applied  in 
payment  for  debts  due  to  the  purchaser  and  to  others.    About  a 
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month  after  the  sale,  the  defendant  contracted  for  the  purchase 
of  two  lots  for  the  sum  of  three  hundred  and  twenty-five  dollars, 
of  which  he  paid  one-fourth  in  cash,  and  was  to  pay  the  re- 
mainder in  one,  two,  and  three  years.  He  immediately  com- 
menced the  erection  of  a  house  on  the  lots,  and  moved  into  it 
About  three  months  after  the  sale  of  his  former  homestead.  Of 
the  two  hundred  dollars  in  money  received  for  the  latter,  a  part 
was  applied  in  paying  for  the  lots,  and  a  part  in  improving  them. 
The  remainder  of  the  money  which  went  to  the  acquisition  of 
the  new  homestead  was  obtained  from  the  sale  of  personal  prop- 
erty of  the  defendant.  It  was  held  that  the  new  homestead  could 
not  be  subjected  to  the  payment  of  a  debt  contracted  before  the 
first  homestead  was  obtained,  but  before  it  was  sold.  The  right 
of  the  owner  to  use  means  not  obtained  from  the  sale  of  the 
old  homestead,  but  not  in  excess  of  them,  was  recognized  and 
applied,  following  Benham  v.  Chamberlain,  39  Iowa,  358.  The 
case  of  Givans  v.  Dewey,  47  Iowa,  414,  was  referred  to  and  distin- 
guished. We  conclude  that  the  homestead  right  may  exist  in  va- 
cant land  for  which  a  former  homestead  has  been  exchanged,  or 
which  has  been  purchased  with  the  proceeds  of  such  a  homestead, 
when  the  land  was  thus  obtained,  and  is  held  in  good  faith  for  use 
as  a  home.  And  the  homestead  character  of  the  land  will  not  be 
affected  by  the  fact  that  it  cannot  be  improved,  and  a  dwelling- 
house  erected  thereon,  ***  from  the  proceeds  of  a  former  home- 
stead. That  in  such  a  case  an  interest  in  the  new  homestead 
might  be  subjected  to  the  payment  of  debts  contracted  before 
the  house  was  erected  may  be  true,  but  that  is  a  question  not 
involved  in  this  case.  If  the  lots  in  controversy  were  obtained 
by  the  defendant  and  his  wife  in  good  faith  for  the  purpose  of 
improving  and  occupying  them  as  a  home,  and  that  purpose  had 
not  been  abandoned  when  the  writing  in  suit  was  signed,  the 
homestead  character  was  attached  to  the  lots,  and  the  writing  was 
void.  The  evidence  was  sufficient  to  sustain  both  the  special 
finding  and  the  general  verdict  of  the  jury. 

2.  The  wife  of  the  defendant  testified  upon  cross-examination 
that  she  and  her  husband  had  been  living  in  and  near  Nevada  for 
about  sixteen  years.  She  was  then  asked  the  question,  '*You 
have  several  farms  there,  have  you  not?"  An  objection  to  this 
question  was  sustained,  and  of  that  appellant  complains.  "We 
think  the  ruling  was  right.  The  purpose  of  the  question  was  not 
shown,  and  it  did  not  appear  to  be  relevant  to  any  issue  in  the 
case. 

3.  The  conclusions  we  have  announced  dispose  of  all  questions 
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discussed  by  counsel  which  were  involved  in  the  special  finding, 
and  it  is  unnecessary  to  detennine  any  others,  for  the   reason 
that,  even  if  error  was  committed  by  the  district  court  on  other 
branches  of  the  case,  it  could  not  have  been  prejudicial. 
The  judgment  of  the  district  court  is  affirmed. 


HOMESTEAD-INTENTION  TO  OCCUPY— WHEN  SUFFI- 
CIENT.—It  is  generally  held  that  there  must  be  both  possession  and 
occupancy  of  the  premises  in  order  to  stamp  them  with  the  character 
of  a  homestead:  Extended  note  to  Pryor  v.  Stone,  70  Am.  Dec.  347. 
See,  also,  notes  to  Cameron  v.  Gebhard,  34  Am.  St.  Rep.  838,  Davis 
V.  Witherell,  90  Am.  Dec.  180,  and  Woodbury  v.  Warren,  48  Am.  St. 
1;ep.  817.  A  reference  to  the  notes  cited  will  show  a  conflict  of  au- 
thority on  this  question  which  is  due  largely  to  the  lack  of  uniform- 
ity in  the  laws  of  the  different  states  under  which  homesteads  are 
created.  The  purchase  of  land  with  the  intention  to  build  upon  and 
occupy  it  as  a  homestead,  but  without  such  building  or  occupation, 
has  been  held  sufficient  to  create  a  homestead  in  Cameron  v.  Geb- 
hard, 85  Tex.  610;  34  Am.  St.  Eep.  832;  Reslie  v.  Reslie,  51  Mich.  594; 
47  Am.  Rep.  594;  Woodbury  v.  Warren,  67  Vt.  251;  48  Am.  St.  Rep. 
815,  and  note;  also,  Devllle  v.  Widoe,  64  Mich.  593;  8  Am.  St.  Rep. 
852. 
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[93  Iowa,  147.] 

MORTGAGES  AND  NOTES  SECURED  THEREBY  EXE- 
CUTED AT  THE  SAME  TIME  and  as  one  transaction  are  to  be 
construed  together,  and,  so  far  as  possible,  as  one  instrument. 

MORTGAGES— RIGHT  TO  FORECLOSE.- If  a  note  secured 
by  mortgage  provides  that  it  shall  become  due  at  the  option  of  the 
holder  upon  default  in  interest,  and  the  mortgage  provides  that 
such  note  shall  become  due  in  thirty  days  after  such  default,  the 
mortgagee  has  a  right  to  proceed  to  foreclose  upon  the  expiration 
of  such  thirty  days;  and  a  tender  of  the  interest,  long  after  its  ma- 
turity, but  before  the  commencement  of  the  suit  to  foreclose,  does 
not  bar  nor  defeat  the  latter  action. 

MORTGAGES  —  FORECLOSURE  —  ELECTION.— If  a  mort- 
gage provides  that  the  note  secured  thereby  shall  become  due  and 
payable  in  thirty  days  after  default  in  the  payment  of  interest,  the 
mortgagee  has  a  riglit  upon  the  expiration  .of  thirty  days  from  such 
default  to  pro'ceed  to  foreclose  his  mortgage.  Bringing  such  suit  is 
a  sufficient  election  to  exercise  his  option,  and  is  all  the  notice  re- 
quired, nor  would  a  delay  of  seven  months  in  executing  such  op- 
tion defeat  it  unless  the  mortgagor  was  prejudiced  thereby. 

Suit  to  foreclose  a  mortgage.    Decree  of  foreclosure  and  de- 
fendants appealed. 

Woodward  &  Cook,  for  the  appellants. 

D.  W.  Clements  &  Son  and  Cardell  &  Nichols,  for  the  ap- 
pellee. 
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"8  DEEMEE,  J.  The  notes  on  which  the  suit  is  predicated 
contain  the  following  condition:  "And,  in  case  of  nonpayment 
of  interest  when  due,  the  whole  sum  of  principal  and  interest  to 
become  due  and  collectible  at  the  holder's  option."  The  mort- 
gage made  to  secure  them  has  this  stipulation:  "And  it  is  hereby 
further  agreed  that,  if  the  said  Anton  Lahner  allows  the  taxes  to 
become  delinquent  upon  said  property,  or  permits  the  same,  or 
any  part  thereof,  to  be  sold  for  taxes,  or  if  he  fail  to  pay  the  in- 
.terest  on  said  note  *'*^  promptly  as  the  same  becomes  due,  the 
note  secured  hereby  shall  become  due  and  payable  in  thirty  days 
thereafter,  and  the  mortgagee,  their  heirs  or  assigns,  may  proceed 
at  once  to  foreclose  this  mortgage;  and,  in  case  it  becomes  neces- 
sary to  commence  proceedings  to  foreclose  the  same,  then  the 
said  Anton  Lahner,  in  addition  to  the  amount  of  said  debt,  inter- 
est, and  cost,  agrees  to  pay  the  mortgagee  herein  named,  or  to 
any  assignee  of  the  mortgagee  herein,  a  reasonable  attorney's  fee 
for  collecting  the  same,  which  fee  shall  be  included  in  judgment 
in  such  foreclosure  case/'  Unless  these  provisions  caused  the 
notes  to  mature  because  of  nonpayment  of  interest,  and  author- 
ized the  foreclosure  of  the  mortgage,  then  the  debt  is  not  due; 
and  it  is  upon  the  theory  that  such  nonpayment  did  not  mature 
the  note  until  some  election  was  exercised  by  the  mortgagee, 
and  notice  thereof  given  to  the  mortgagor,  that  the  answer  of  all 
of  the  defendants  except  the  administrator  was  based.  This  an- 
swer also  alleged  that  the  defaulted  interest  was  tendered  before 
the  commencement  of  this  suit. 

We  have,  then,  these  two  propositions  for  determination:  1. 
Was  the  holder  of  the  note  required  to  make  an  election,  declare 
the  notes  due  for  the  failure  to  pay  interest,  and  give  notice 
thereof  to  the  mortgagors  before  commencing  his  suit?  And  2. 
Did  a  tender  of  the  interest  due  long  after  its  maturity,  but  be- 
fore the  commencement  of  the  suit,  bar  plaintiff  of  his  right  to 
foreclose  for  nonpayment  of  interest?  The  interest  became  due 
on  the  notes  in  suit  March  1,  1893,  and  was  not  paid,  and  no 
effort  made  to  make  payment,  until  September  23,  1893,  when, 
it  is  alleged  in  answer,  the  defendants  tendered  the  amount,  with 
interest  thereon  to  that  time.  This  the  plaintiff  refused  to  ac- 
cept, and  on  October  14th,  without  further  notice,  commenced 
this  suit.  Some  ^^^  courts  have  held  that  contracts  in  notes, 
and  mortgages  given  to  secure  them  are  separate  and  independ- 
ent, and  each  contract  must  be  construed  with  reference  to  its 
own  particular  terms:  Wliite  v.  Miller,  52  Minn.  367;  McClelland 
T.  Bishop,  42  Ohio  St.  113;  Railway  Co.  v.  Sprague,  103  U.  S. 
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756.  Should  we  adopt  this  rule,  then  it  is  clear  from  the  au- 
thorities cited  that  the  stipulation  in  the  mortgage  itself  author- 
izes the  remedy  sought  to  be  obtained  in  this  case.  Plaintiff,  in 
his  petition,  does  not  ask  for  a  personal  judgment.  He  could 
not  obtain  it  if  he  did,  for  the  maker  of  the  notes  is  dead.  The 
defendants  are  the  administrators  and  the  heirs  at  law  of  the 
maker  of  the  note,  and  are  made  parties  to  cut  off  their  equity  of 
redemption.  True,  plaintiff  asks  to  have  the  claim  established 
as  a  general  claim  against  the  estate  of  the  deceased,  but  the 
court,  in  passing  the  decree,  did  not  so  order.  The  decree  sim- 
ply directed  the  sale  of  the  real  estate  to  pay  the  judgment.  So 
that,  on  defendants*  theory  of  the  case,  we  think  the  court  was 
right  in  sustaining  the  demurrer.  But  the  decided  weight  of 
the  opinion  in  this  country  is  that  a  note  and  mortgage  executed 
at  the  same  time  and  as  one  transaction  are  to  b^  construed  to- 
gether, and,  so  far  as  possible,  construed  as  one  instrument:  See 
Noell  V.  Gaines,  68  Mo.  649;  Chambers  v.  Marks,  93  Ala.  412; 
Wheeler  etc.  Mfg.  Co.  v.  Howard,  28  Fed.  Eep.  741;  Shoonmaker 
V.  Taylor,  14  Wis.  313;  Stanclift  v.  Norton,  11  Kan.  218;  Mal- 
lory  V.  West  Shore  etc.  E.  R.  Co.,  3  Jones  &  S.  174;  Lantry  v. 
French,  33  Neb.  524.  And  this  is  the  rule  adopted  by  this  court 
in  Clayton  v.  Whitaker,  68  Iowa,  412;  Sloat  v.  Bean,  47  Iowa, 
60;  Dobbins  v.  Parker,  46  Iowa,  357;  Dean  v.  Eidgway,  82  Iowa, 
757;  German  Bank  v.  Griffin,  54  loAva,  749;  Kramer  v.  Eebman, 
9  Iowa,  114.  The  "^^^  notes  in  suit  leave  it  optional  with  the 
holder  whether  he  will  declare  the  whole  amount  of  principal 
and  interest  due  upon  nonpayment  of  interest  when  due;  and 
the  mortgage  provides  that,  if  the  mortgagor  fails  to  pay  inter- 
est on  the  notes  promptly  as  the  same  becomes  due,  the  notes  se- 
cured shall  become  due  and  payable  in  thirty  days  thereafter, 
and  the  mortgagee,  his  heirs  or  assigns,  may  proceed  at  once  to 
foreclose  the  mortgage.  The  only  inconsistency  here  relates  to 
the  option  plaintiff  may  exercise,  and  the  time  within  which  it 
may  be  exercised,  if  required  at  all,  after  thirty  days.  But  as, 
by  the  terms  of  either  the  notes  or  the  mortgage,  the  plaintiff  had 
the  right,  at  the  time  he  commenced  the  suit,  to  elect  to  treat 
both  the  principal  and  interest  due,  and  proceed  to  foreclose,  it 
is  not  necessary  for  us  to  put  a  construction  upon  these  two 
stipulations.  Stipulations  such  as  are  found  in  these  notes  and 
in  the  mortgage  under  consideration  are  not  regarded  in  the  na- 
ture of  a  penalty  or  forfeiture,  and,  for  that  reason,  viewed  with 
disfavor  by  the  courts,  but  as  agreements  for  bringing  the  notes 
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to  an  earlier  maturity  than  expressed  tipon  their  face,  and  are  to 
be  construed  and  the  intention  of  the  parties  ascertained  by  the 
fiame  rules  as  other  contracts:  Hoodless  v.  Reid,  112  111.  105; 
Wiltsie  on  Mortgage  Foreclosures,  sec.  37;  Jones  on  Mortgages, 
€ecs.  76,  1181;  Kramer  v.  Eebman,  9  Iowa,  114,  and  authorities 
heretofore  cited.  So  it  has  been  held  that,  after  the  happening 
of  the  contingency  which  matures  the  note,  the  mortgagee  can- 
not be  compelled  to  accept  the  interest  due,  and  yield  his  claim 
for  the  whole  amount:  Jones  on  Mortgages,  sees.  1179-1186,  and 
oases  before  cited.  Courts  of  equity  have  no  power  to  relieve 
against  the  default  and  its  consequences:  Malcolm  v.  Allen,  49 
N.  Y.  448;  Bennett  v.  Stevenson,  53  N.  Y.  508;  Morling  v.  Bron- 
€on,  37  Neb.  608;  Whitcher  v.  Webb,  44  Cal.  127.  Applying 
these  rules  to  the  case  ^^^  at  bar,  it  is  clear,  not  only  that  the 
notes  were  due  Vhen  the  action  was  commenced,  but  that,  wheth- 
<er  due  or  not,  plaintiff  had  the  right,  under  the  express  provi- 
sions of  the  mortgage,  to  foreclose  against  all  having  any  inter- 
est in  or  claim  to  the  land;  and  that  the  tender  of  the  unpaid 
interest,  six  months  after  the  note  matured  and  the  right  to  fore- 
close accrued,  will  not  defeat  the  action:  See,  also,  as  supporting 
our  conclusions,  SmaJley  v.  Eenken,  85  Iowa,  612;  Watts  v. 
Oreighton,  85  Iowa,  154;  Hale  y.  Patton,  60  N.  Y.  233;  19  Am. 
Eep.  168. 

There  remains  but  one  question:  Was  plaintiff  required  to  give 
defendants  notice  of  his  election  before  bringing  suit?  This 
precise  question  has  never  been  presented  to  this  court,  although 
many  suits  of  the  same  nature,  where  no  notice  of  election  had 
Ijeen  given,  have  passed  through  without  question.  The  su- 
preme court  of  Nebraska  has  held  in  the  case  of  Morling  v.  Bron- 
son,  37  Neb.  608,  that  no  notice  other  than  the  bringing  of  the 
suit  is  required.  So,  also,  in  California,  it  is  held  that  no  notice 
or  demand  is  necessary:  Hewett  v.  Dean  (Cal.,  Jan.  20,  1891),  25 
I>ac.  Hep.  753;  Sichler  v.  Look,  93  Cal.  600.  These  cases,  it 
«eem8  to  us,  announced  the  true  rule.  The  case  is  plainly  one  of 
oontract,  and  plaintiff  had  the  right,  at  any  time  after  thirty 
'days  from  default  in  payment  of  interest,  to  exercise  his  option, 
and  declare  the  whole  amount  of  principal  and  interest  due,  pro- 
vided the  mortgagor  is  in  no  way  prejudiced  by  his  delay. 
Bringing  the  suit  is  a  sufficient  election,  and  is  all  the  notice  re- 
quired. 

2.  It  is  also  insisted  on  the  part  of  appellants  that  this  election 
must  be  exercised  within  a  reasonable  time,  or  the  plaintiff  will 
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be  deemed  to  have  waived  the  right.  It  seems  to  us  the  ques- 
tion does  not  fairly  arise  on  this  record.  There  is  no  pleading  of 
■waiver  oi  estoppel,  and  nothing  to  show  that  ^'^^  defendants 
have  in  any  manner  been  injured  by  plaintiff's  delay  in  bringing 
suit,  and  thus  declaring  the  notes  due.  If  the  question  did  fair- 
ly arise,  we  would  be  loath  to  hold  that  a  delay  of  seven  months 
would  estop  plaintiff  from  declaring  the  principal  sum  due. 
The  cases  of  Hall  v.  Delaphine,  5  Wis.  206,  68  Am.  Dec.  57,  and 
Berrinkott  v.  Traphagen,  39  Wis.  219,  are  not  in  conflict  with  the 
rule  here  announced,  because  they  relate  to  forfeitures.  No 
doubt,  if  the  provisions  we  have  quoted  were  to  be  treated  as  pen- 
alties or  forfeitures,  there  would  be  much  force  in  defendants* 
position.  But  as  they  are  not  to  be  so  treated,  but  rather  as 
agreements  between  the  parties,  then  lapse  of  time  is  only  ma- 
terial on  the  question  of  waiver  or  estoppel;  and,  as  neither 
waiver  nor  estoppel  is  pleaded,  wc  need  not  discuss  further. 
The  cases  of  Basse  v.  Gallegger,  7  Wis.  442,  76  Am.  Dec.  225, 
and  Marine  Bank  v.  International  Bank,  9  Wis.  57,  are  some- 
what in  conflict  with  the  rules  here  announced,  but  they  are 
clearly  contrary  to  the  decided  weight  of  authority,  and  we  de- 
cline to  follow  them:  See  Harper  v.  Ely,  56  111.  179;  Johnson  v. 
Van  Velsor,  43  Mich.  208;  Heath  v.  Hall,  60  111.  344. 

3.  The  administrator  insists  that  the  court  was  in  error  in  sus- 
taining the  demurrer  to  his  answer.  It  is  sufficient  to  say  in  this 
connection  that  the  claim  was  not  established  against  the  estate 
of  which  he  is  administrator,  and  no  order  was  made  upon  him. 
There  is  a  judgment  ordered,  but,  as  we  understand  the  record, 
it  is  simply  a  judgment  in  rem,  subjecting  the  property,  by  spe- 
cial execution,  to  the  payment  of  plaintiff's  claim.  No  prejudice 
resulted  from  the  sustaining  of  the  demurrer.  This  disposition 
of  the  case  renders  it  unnecessary  that  we  dispose  of  the  motion 
submitted  to  strike  the  assignment  of  errors.  We  reach  the  con- 
clusion that  the  decree  should  be  affirmed. 


MOKTGAGES  AND  NOTES  SECURED  THEREBY  CONSTRU- 
ED AS  ONE  INSTRUMENT.— When  a  mortgage  is  given  to  secure 
the  payment  of  several  notes  described  therein,  such  mortgage  and 
notes  must  be  construed  as  one  instrument  or  contract:  Schultz  v. 
Planliinton  Bank,  141  III.  116;  33  Am.  St.  Rep.  290,  and  note.  See, 
also,  note  to  Heburn  v.  Warner,  17  Am.  Rep.  91. 

MORTGAGES— RIGHT  TO  FORECLOSE  UNDER  A  POWER  OP 
SALE— DELAY  AS  WAIVER.— A  mortgagee  having  an  option,  by 
the  terms  of  the  mortgage,  to  foreclose  immediately  upon  default 
in  the  payment  of  any  installment  of  interest  payable  annually,  does 
not,  by  a  delay  of  eight  months  before  making  a  demand  and  bring- 
ing an  action  after  an  installment  has  become  due,  waive  the  de- 
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fault  in  the  payment  of  intei'est,  or  his  right  of  option  to  foreclose 
for  such  default:  Glas  v.  Glas,  114  Oal.  56(3;  55  Am,  St.  Rep.  90.  Such 
a  power  of  sale  is  valid,  and  a  sale  under  it  will  be  held  good  if  the 
conditioms  are  conformed  with:  Carson  v.  Blaliey,  6  Mo.  273;  35  Am. 
Dec.  440;  but  the  court  will  closely  scrutinize  sales  made  thereunder: 
Johnson  v.  Johnson,  27  S.  C.  309;  13  Am.  St.  Rep.  G36,  and  note. 


CuLBERTSON    V,  NeLSON. 
[93  Iowa,  187.] 

NEGOTIABLE  INSTRUMENTS— "EXCHANGE"  AS  AF- 
FECTING NEGOTIABILITY.— A  bill  of  exchange  drawn  for  a  cer- 
tain sum  with  "exchange"  is  not  negotiable  for  want  of  certainty 
in  the  amount  to  be  paid. 

NEGOTIABLE  INSTRUMENTS.— The  use  of  the  words  "to 
order"  or  "for  value  received"  in  a  bill  or  note  does  not  show  an  in- 
tent to  make  it  a  negotiable  instrument,  if  it  contains  other  words 
Inconsistent  with  Its  negotiability. 

Jlickinger  Brothers  and  McCrary  &  Craig,  for  the  appellant. 

Wherry  &  Walker  and  Wright  &  Baldwin,  for  the  appellee. 

188  DEEMEE,  J.  This  is  another  case  where  the  unsuspect- 
ing has  been  imposed  upon  by  the  patent-right  swindler,  and, 
in  its  facts,  is  somewhat  similar  to  the  case  of  First  Nat.  Bank  v. 
Zeims,  93  Iowa,  140.  In  this  case  the  patent  was  on  a  water 
heater  or  feed  cooker,  and  in  the  Zeims  case  it  was  on  a  fence. 
The  lower  court  made  a  finding  of  facts  from  which  he  drew  cer- 
tain conclusions  of  law,  which  were  as  follows:  "1.  That  the 
draft  in  controversy  was  obtained  of  the  defendant  through  fraud 
and  misrepresentation  of  the  payee  therein,  Thomas  E.  Hall,  and 
is  wholly  without  consideration;  2.  That  the  draft  contained  the 
words  'with  exchange,'  and,  by  reason  thereof,  is  not  a  negotiable 
instrument;  3.  That,  the  draft  not  being  negotiable,  the  fraud 
and  failure  of  consideration  can  be  pleaded  against  it  in  the 
hands  of  this  plaintiff;  4.  The  plaintiff,  holding  the  draft,  is 
subject  to  the  same  equities  and  defense  that  the  original  payee 
would  hold  it.  The  court  is  not  called  upon  *®®  to  decide 
whether  or  not  plaintiff  stands  in  a  different  position  than  the 
original  payee  in  the  draft,  and  whether  or  not  he  could  recover 
if  the  draft  had  been  a  negotiable  instrument.  Wherefore,  it  is 
ordered,  adjudged,  and  decreed  by  the  court  that  the  plaintiff's 
petition  be  dismissed,  and  the  defendant  have  judgment  against 
the  plaintiff,  W.  L.  Culbertson,  for  the  costs  in  this  action,  taxed 
at  forty-one  dollars  and  seventy-five  cents,  and  that  execution  is- 
sue therefor." 
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The  following  is  a  copy  of  the  draft  upon  which  the  action  is 
predicated; 


Dec.  9,  1889. 

Accepted  and 
payable  at 
Council      Bluffs, 

la. 

John  Nelson. 


Thomas  E.  Hall,  Business  Manager.        No.  10,062. 
Hall  &  Company.  Kansas  City.    Mo. 

Willits,  la.,  Dec.  9,  1889. 
October  first,  after  date,  pay  to  the  order  of 
Thomas  E.  Hall  nine  hundred  dollars  ($900),  with 
exchange,  and  eight  per  cent,  interest  from  date,  if 
not  paid  when  due.  Value  received,  and  charge  to 
the  account  of 
To  John  Nelson,  |      Hall  &  Co., 

Willits,  Iowa.       I  By  Thos.  B.  HalL 


There  was  ample  testimony  to  sustain  the  findings  of  the  court 
below  that  the  draft  was  obtained  through  fraud  and  misrepre- 
sentation, and  was  and  is  wholly  without  consideration.  Indeed, 
counsel  do  not  challenge  these  findings.  The  error  of  the  court, 
.  if  any,  is  in  his  conclusions  of  law.  The  appellant  contends  that 
the  draft  is  a  negotiable  instrument,  and  is  not  subject  to  the 
defenses  lodged  against  it  in  the  hands  of  a  bona  fide  holder; 
while  the  appellee  insists  that  it  is  not  negotiable,  and  therefore 
subject  to  these  defenses,  because  of  uncertainty  in  the  amount 
to  be  paid,  for  that  it  includes  "exchange."  It  is  to  be  regretted 
that  this  question,  which  is  of  so  much  moment  to  the  business 
interests  of  the  country,  is  in  so  unsettled  a  candition.  If  there 
is  any  branch  of  the  law  which  ^^^  should  be  reduced  to  a  cer- 
tainty, it  is  that  relating  to  commercial  paper.  After  Ijong  usage, 
the  custom  of  traders  finally  ripened  into  the  law  merchant,  and 
this  law  gave  to  notes  and  bills  of  exchange  their  present  charac- 
ter, in  which  they,  in  a  sense,  become  a  part  of  the  circulating 
medium  of  the  whole  country;  and  it  is  exceedingly  important 
that  state  lines  do  not  mar  the  symmetry  of  the  rules  governing 
such  paper.  However,  we  find  the  question  presented  has  been 
variously  decided  by  the  different  courts  of  the  country;  and,  if 
there  is  anything  at  present  uncertain,  it  is  the  negotiability  of 
such  an  instrument.  The  following  cases  affirm  the  negotiabil- 
ity of  such  paper:  Smith  v.  Kendall,  9  Mich.  242;  80  Am. 
Dec.  83;  Johnson  v.  Frisbie,  15  Mich.  286;  Leggett  v.  Jones,  10 
Wis.  35;  Morgan  v.  Edwards,  53  Wis.  599;  40  Am.  Eep.  781; 
Bradley  v.  Lill,  4  Biss.  473;  Price  v.  Teal,  4  McLean,  201;  Whit- 
tle V.  Hide  etc.  Bank,  7  Tex.  Civ.  xA.pp.  616;  Hastings  v.  Thomp- 
son, 54  Minn.  184;  40  Am.  St.  Rep.  315;  Grutacup  v.  Woulluise, 
2  McLean,  581.  On  the  other  side  of  this  question  are  the  fol- 
lowing cases:  Lowe  v.  Bliss,  24  111.  168;  76  Am.  Dec.  742;  Read 
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V.  McNulty,  12  Rich.  445;  78  Am.  Dec.  467;  Sayings  Bank  v. 
Strother,  28  S.  C.  504;  Palmer  v.  Fahnestoek,  9  U.  C.  C.  P.  172; 
Saxton  V.  Stevenson,  23  U.  C.  C.  P.  503;  Bank  v.  Newkirk,  2 
mies,  442;  First  Nat.  Bank  v.  Bynnm,  84  N.  C.  24;  37  Am. 
liep.  604;  Russell  v.  Russell,  1  MacAr.  263;  Fitzharris  v.  Leggett, 
10  Mo.  App.  529;  Hughitt  v.  Johnson,  28  Fed.  Rep.  865;  Wind- 
sor Sav.  Bank  v.  McMahon,  38  Fed.  Rep.  283;  Fiagg  v.  School 
Dist.,  4  N.  Dak.  30;  Bank  v.  Goods,  44  Mo.  App.  129;  Caset  v. 
Kirk,  4  Allen  (N.  B.),  543;  Nash  v.  Gibbon,  4  Allen  (N.  B.),  479. 
Turning  to  the  text-writers,  we  find  that  Randolph,  in  his  work 
on  Commercial  Paper,  at  section  200,  Daniel,  in  his  treatise  on 
Negotiable  Instruments,  at  section  54,  and  Tiedeman  on  Com- 
mercial Paper,  at  section  280,  affirm  the  negotiability  of  ^^^ 
such  papers;  while  Benjamin's  Chalmers  on  Bills  and  Notes, 
at  page  18,  Parsons  on  Notes  and  Bills,  at  page  38,  and 
perhaps  others,  deny  it.  Some  of  the  cases  cited  relate 
more  particularly  to  the  question  as  to  whether  instruments 
la  form  of  promissory  notes,  with  such  a  stipulation,  are  prom- 
issory notes  under  the  statute  of  Anne  (1705),  or  not,  and 
some  of  them  to  the  negotiability  of  such  instruments.  The 
only  English  case  we  have  been  able  to  find,  having  any  bearing 
upon  the  case,  is  Pollard  v.  Herries,  3  Bos.  &  P.  335,  where  an 
instrument  "payable  in  Paris,  or,  at  choice  of  bearer,  at  Union 
Bank  in  Dover,  or  at  payee's  usual  place  of  residence  in  London, 
according  to  the  course  of  exchange  upon  Paris,"  was  declared 
on,  and  treated  as  a  promissory  note.  Here  is  most  deplorable 
imcertainty.  Probably,  the  greater  number  of  cases  deny  the 
negotiability  of  such  instruments.  And,  if  the  weight  of  au- 
thority were  to  be  determined  by  the  number  of  cases,  no  doubt 
it  would  be  found  to  be  on  the  negative  side  of  the  question. 
But  such  is  not  the  true  method  of  determining  the  preponder- 
ance. It  becomes  our  duty,  then,  to  try  and  untangle  this  maze, 
and  solve  the  puzzle  upon  principle,  in  the  light  of  the  better- 
reasoned  cases. 

"A  bill  of  exchange  is  an  open  letter  by  one  person  to  a  second, 
directing  him  in  eft'ect  to  pay  absolutely,  and  at  all  events,  a 
certain  sum  of  money,  therein  named,  to  a  third  person,  or  to 
any  other  to  whom  that  third  person  may  order  it  to  be  paid; 
or  it  may  be  ]^ayable  to  bearer,  and  to  the  drawer  himself":  Dan- 
iel on  Negotiable  Instruments,  sec.  27.  And  it  is  among  the 
fundamentals  that  such  an  instrument  must  be  certain  as  an  en- 
gagement to  pay,  as  to  fact  of  payment,  amount  to  be  paid,  and 
must  be  for  payment  of  money  only.    One  of  the  most  essential 
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elements  in  it  is,  that  it  must  be  certain  as  to  the  amount  to  be 
paid.  And  this  certainly  must  appear  upon  the  face  of  the  ^^^  pa- 
per, and  not  from  anything  dehors  the  instrument.  The  maxim, 
"Id  certura  est  quod  certum  reddi  potest,"  does  not  apply,  except 
that  the  certainty  required  may  be  ascertained  from  the  face  of 
the  paper.  With  these  rules  as  our  own  guide,  we  think  the 
agreement  to  pay  a  certain  sum  at  a  particular  place,  when  the 
acceptor  lives  at  a  different  one,  "with  exchange,'^  introduces  an 
uncertainty  as  to  the  amount  to  be  paid,  which  destroys  the  char- 
acter and  negotiability  of  the  instrument  as  a  bill  of  exchange. 
If  it  were  true  that  there  was  at  all  times  a  certain,  definite,  and 
unchangeable  rate  of  exchange,  then  there  would  probably  be  no 
uncertainty  in  the  instrument.  But  it  is  a  fact  well  known  to 
the  business  world  that  there  is  no  such  fixed  and  unchangeable 
rate.  Indeed,  the  rate  charged  for  exchange  is  ofttimes  a  finan- 
cial barometer,  indicative  of  the  state  of  the  money  market.  He 
who  was  an  obsetrver  of  the  financial  world  during  the  year  1893 
could  not  have  failed  to  observe  the  varying  rates  charged  for 
exchange  during  the  panic  which  was  upon  us  at  that  time. 
Moreover,  it  is  well  known  that  rates  of  exchange  vary  in  the 
different  localities,  and  ofttimes  in  the  same  locality.  Here, 
then,  an  element  of  uncertainty  is  introduced  into  this  bill  of 
exchange,  and  the  amount  to  be  paid  by  the  acceptor  will  never 
be  known  until  he  applies  for  his  draft  at  such  point  as  he  may 
happen  to  be  when  the  instrument  is  due.  Again,  neither  the 
state  of  the  money  market,  the  condition  of  the  bank' and  its  ac- 
count with  its  correspondent,  nor  the  rate  of  exchange  in  the 
particular  locality,  can  be  determined  until  the  time  for  pay- 
ment arrives.  In  all  the  cases  affirming  the  negotiability  of  in- 
struments of  this  kind,  these  facts  are  practically  conceded,  and 
the  only  answer  offered  is,  first,  that  a  custom  has  lately  grown 
up  among  banks  to  treat  such  instruments  as  negotiable,  and 
that  such  custom  should  *®^  be  regarded  and  recognized.  It  is 
sufficient  to  say,  in  reply,  that  we  have  never  understood  that  the 
customary  understanding  of  the  law,  no  matter  how  general, 
changed  the  law  itself.  There  would  be  some  force  in  the  posi- 
tion, if  it  appeared  that  there  was  a  uniform  custom  in  the  busi- 
ness to  charge  a  fixed  and  certain  rate  of  exchange  between  all 
places,  depending  simply  upon  the  amount  called  for  by  the 
bill.  But  such  is  not  the  case.  It  has  also  been  said,  second, 
that  the  amount  of  exchange,  when  any  is  charged,  is  so  inconsid- 
erable that  such  a  provision  ought  not  to  destroy  the  character  of 
the  instrument.    We  cannot  lend  our  approval  to  this  doctrine. 
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It  is  exceedingly  unsafe  to  permit  innovations  npon  well-settled 
rules  of  la-w.  To  do  so  would  lead  to  "evils  we  know  not  of." 
We  had  better  endure  the  hardships  incident  to  a  strict  construc- 
tion of  the  rules  applicable  to  commercial  paper,  than  tolerate 
an  innovation  which  may  lead  to  untold  evils.  It  is  of  the  ut- 
most importance  to  the  business  world  that  the  fixed  rules  with 
reference  to  commercial  paper  shall  be  preserved  in  their  rigor 
and  integrity.  Another  argument  in  support  of  the  chara<!ter 
and  negotiability  of  such  paper  is  that,  when  the  acceptor  is  call- 
ed upon  to  pay  exchange  upon  a  particular  place,  it  is  no  more, 
in  effect,  than  a  requirement  that  the  paper  be  paid  at  the  place 
on  which  exchange  is  to  be  paid.  But  this  is  clearly  unsound. 
As  said  by  Mr.  Justice  Corliss  in  Flagg  v.  School  Dist.,  4  N.  Dak. 
30:  "There  is  a  marked  difference,  both  to  debtor  and  creditor, 
with  respect  to  the  amount  to  be  paid  and  received,  between 
cases  where  the  paper  is  payable  at  one  place,  with  exchange  on 
another,  and  cases  where  the  paper  is  payable,  without  exchange, 
at  the  last-named  place.  Suppose,  when  the  money  is  paya- 
ble in  this  state,  the  creditor  wishes  to  use  the  money  here.  He 
is  doubly  benefited  by  the  provision  to  pay  here,  with  New  York 
**■*  exchange.  Had  the  paper  been  payable  in  New  York,  with- 
out exchange,  he  might  be  compelled  to  pay  exchange  on  some 
western  point,  to  bring  the  money  to  this  state.  But,  by  hav- 
ing it  paid  here,  he  saves  this  sum,  and,  in  addition,  places  in 
his  pockets  the  amount  of  New  York  exchange  paid  him  by  the 
debtor.  In  times  of  great  financial  fright,  like  those  through 
which  we  have  been  passing,  the  difference  might  be  equal  to  a 
considerable  sum.  Nor  is  the  effect  the  same  upon  the  debtor. 
Should  his  money  be  in  New  York,  he  must  pay  the  cost  of  bring- 
ing it  west,  and  also  pay  the  creditor  the  further  cost  of  sending 
it  back,  although  the  creditor  may  not  desire  it  remitted,  where- 
as, had  the  debt  been  payable  in  New  York,  without  exchange, 
he  would  have  saved  both  of  these  items  of  exchange."  We  have, 
as  we  think,  sufficiently  answered  all  arguments,  worthy  of  the 
name,  made  in  support  of  the  negotiability  of  such  instruments. 
And,  while  we  do  not  think  them  utterly  devoid  of  strength,  our 
judgment  is,  that  they  are  untenable. 

The  decisions  cited  in  support  of  the  negotiability  of  such  in- 
struments are  all  based  upon  one  or  the  other  of  the  arguments 
we  have  attempted  to  answer.  Some  of  them,  however,  we  do 
not  regard  as  authorities  for  the  position  they  are  cited  to  sus- 
tain. In  the  ease  in  9  Michigan  there  was  a  strong  dissenting 
<»pinion  by  Justice  Campbell,  which  we  regard  as  stating  the 
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better  law.  In  addition  to  this,  the  note  in  that  case  was  dated 
in  New  York,  and  payable  in  New  York,  "with  current  exchange 
on  New  York."  The  words  quoted  were  superfluous  and  sur- 
plusage. The  court  correctly  decided  the  case,  but,  to  our  minds, 
gave  a  wrong  reason:  See  Hill  v.  Todd,  39  111.  101,  and  Clauser 
V.  Stone,  29  111.  114,  81  Am.  Dec.  299,  which  are  directly  in 
point  on  this  last  proposition.  The  case  in  15  Michigan  simply 
followed  the  one  in  9  Michigan,  ^^^  the  opinion  being  written 
by  the  Justice  Campbell  who  dissented  in  the  first  case.  In  a 
much  later  case,  Cayuga  Co.  Nat.  Bank  v.  Purdy,  56  Mich.  6,  that 
court  said:  "The  modern  tendency  to  interpolate  into  such  instru- 
ments engagements  and  stipulations  not  recognized  by  the  law 
merchant,  affecting  certainty  as  to  amount  due,  ....  should 
be  discountenanced,  and  held  to  destroy  their  negotiability,  and 
deprive  them  of  the  character  of  promissory  notes.  And  they 
should  be  relegated  to  the  domain  of  ordinary  contracts."  The 
remarks  of  the  court  in  the  Wisconsin  cases  were  clearly  obiter, 
and  60  recognized  in  Morgan  v.  Edwards,  53  Wis.  599,  40  Am. 
Rep.  781.  Neither  case  is  an  authority  on  the  question.  The 
case  in  4  Bissell  is,  in  its  arguments  and  illustrations,  so  mani- 
festly unsound  that  no  further  attention  need  be  given  it.  The 
case  from  Minnesota  (Hastings  v.  Thompson,  54  Minn.  184,  40 
Am.  St.  Rep.  315),  is  the  only  one  to  which  we  have  access  which 
is  supported  by  argument  of  any  force.  But  we  cannot  accede  to 
the  doctrine  there  announced.  It  is  said,  however,  by  appellant's 
counsel,  that  we  have  recognized  the  negotiability  of  such  in- 
struments in  the  cases  of  Sperry  v.  Horr,  32  Iowa,  184,  and  First 
Nat.  Bank  v.  Dubuque  etc.  Ry.  Co.,  52  Iowa,  378;  35  Am.  Rep. 
280.  We  do  not  think  so.  In  the  first  case,  we  call  attention  to 
the  conflict  in  the  authorities  on  the  subject,  and  expressly  re- 
frain from  deciding  the  question.  In  the  last  case  cited,  the 
question  was  neither  involved  nor  decided. 

It  is  further  insisted  that  the  clause  is  similar  in  its  nature  to 
a  stipulation  to  pay  an  attorney's  fees  for  collection,  and  that,  as 
we  have  held  a  note  with  such  a  stipulation  negotiable,  a  for- 
tiori, should  we  hold  the  bill  in  suit  negotiable.  The  distinction 
between  the  two  provisions  is  accurately  pointed  out  in  the  case 
of  Sperry  v.  Horr,  32  Iowa,  184.  In  that  case  it  is  said:  "The 
agreement  for  the  payment  of  attorney  fees  in  no  sense  ^^^  in- 
creased the  amount  of  money  which  was  payable  when  the  notes 
fell  due,  and  we  are  unable  to  see  that  it  rendered  that  amount 
uncertain  in  the  least  degree.  It  simply  imposed  an  additional 
liability  in  case  suit  should  be  brought,  and  such  liability  did  not 


272  CuLBERTSON  V.  Nelson.  [Iowe, 

become  absolute  until  an  action  was  instituted.  This  agreement 
relates  rather  to  the  remedy  upon  the  note,  if  a  legal  remedy  be 
pursued,  to  enforce  its  collection,  than  to  the  sum  the  maker  is 
bound  to  pay":  See,  also,  Shenandoah  Nat.  Bank  v.  Marsh,  89 
Iowa,  273;  48  Am.  St. -Rep.  381.  The  distinction  between  such 
an  agreement  and  one  to  pay  a  certain  amount,  with  exchange,  is 
BO  marked  that  we  need  not  do  more  than  rest  upon  this  quota- 
tion. 

Lastly,  it  is  insisted  that  our  statutes  have  changed  the  rules 
of  the  law  merchant.  The  sections  of  the  code  relied  upon  are  as 
follows: 

"Sec.  2082.  Notes  in  writing  made  and  signed  by  any  person 
promising  to  pay  to  another  person  or  his  order  or  bearer,  or  to 
bearer  only,  any  sum  of  money,  are  negotiable  by  indorsement  or 
delivery  in  the  same  manner  as  inland  bills  of  exchange  accord- 
ing to  the  custom  of  merchants." 

"Sec.  2085.  Instruments  by  which  the  maker  promises  to  pay 
a  sum  of  money  in  property  or  labor,  or  to  pay  or  deliver  property 
or  labor,  or  acknowledges  property  or  labor,  or  money  to  be  due  to 
another  are  negotiable  instruments,  with  all  the  incidents  of  ne- 
gotiability, whenever  it  is  manifest  from  their  terms  that  such 
was  the  intent  of  the  maker;  but  the  use  of  the  technical  words 
'order*  or  Taearer,'  alone,  will  not  manifest  such  intent." 

The  first  section  is  a  re-enactment  of  the  statute  of  Anne,  be- 
fore referred  to,  giving  to  promissory  notes  the  same  character  as 
bills  of  exchange  under  the  law  merchant.  It  has  no  applica- 
tion to  this  case.  Section  2085  has  been  in  force  ever  since  1851, 
and  it  has  **''  uniformly  been  held  that  a  bill  of  exchange  or 
promissory  note,  to  be  such,  and  to  be  possessed  of  the  attributes 
of  negotiability  under  the  law  merchant,  must  be  certain  as  to 
payor,  payee,  amount,  time,  and  place  of  payment:  Smith  v. 
Marland,  59  Iowa,  649;  Gordon  v.  Anderson,  83  Iowa,  224;  32 
Am.  St.  Eep.  302;  Bank  v.  Taylor,  67  Iowa,  572;  Woodbury  v. 
Roberts,  59  Iowa,  348;  44  Am.  Eep.  685;  Hollen  v.  Davis,  59 
Iowa,  444;  44  Am.  Rep.  688;  Miller  v.  Poage,  56  Iowa,  96;  41  Am. 
Rep.  82.  So  it  has  been  held  that  a  note  payable  "in  currency," 
or  "in  current  funds,"  is  not  prima  facie  negotiable:  Rindskoff  v. 
Barrett,  11  Iowa,  172;  Hnse  v.  Hamblin,  29  Iowa,  501;  4  Am. 
Rep.  244.  So  we  think  that,  even  should  it  be  held  that  this 
statute  is  applicable  to  the  case,  yet  certainty  in  amount  is  es- 
sential to  establish  the  cliaracter  and  negotiability  of  a  bill  or 
note.  Such  a  holding  in  no  way  conflicts  with  the  rule  an- 
nounced in  the  case  of  Council  Bluffs  Iron  Works  v.  Cuppey,  41 
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Iowa,  104.  It  may  further  be  added,  in  this  connection,  that  if 
the  words  "with  exchange"  appearing  in  the  instrument  in  suit 
destroy  its  negotiability  under  the  law  merchant,  then  there  is- 
nothing  to  indicate  that  it  was  the  intention  of  the  defendant, 
to  make  it  negotiable,  except  the  use  of  the  word  "order";  and: 
this,  under  the  statute,  will  not,  alone,  manifest  such  intention. 
The  use  of  the  words  "value  received"  is  not  indicative  of  an  in- 
tention on  the  part  of  the  acceptor  to  make  the  bill  negotiable.. 
Lord  Denman  said  in  the  case  of  Hatch  v.  Trayes,  11  Ad,  &  E. 
702:  "The  words  'value  received'  express  only  what  the  law 
must  imply  from  the  nature  of  the  instrument,  and  the  rela- 
tions of  the  parties  apparent  upon  it":  See,  also,  Osgood  v. 
Bringolf,  32  Iowa,  265;  Daniel  on  Negotiable  Instruments,  sec, 
108;  Townsend  v.  Derby,  3  Met.  363;  Arnold  v.  Sprague,  34  Vt. 
402;  People  v.  McDermott,  8  Cal.  288;  Hughes  v.  ^^^  Wheeler, 
8  Cow.  77;  1  Parsons  on  Notes  and  Bills,  193.  See,  also,  as  di- 
rectly in  point,  McCartney  v.  Smalley,  11  Iowa,  85,  and  Peddi- 
cord  V,  Whittam,  9  Iowa,  471.  "Where  a  bill  is  drawn  payable 
to  the  order  of  a  third  person,  the  use  of  the  words  'value  re- 
ceived,' in  the  body  of  the  bill,  is  ambiguous.  They  may  mean 
either  value  received  by  the  acceptor  from  the  drawer,  or  by  the 
drawer  from  the  payee.  But  the  latter  is  the  more  natural  and 
probable  construction,  for,  as  said  by  Lord  Ellenborough,  it  is 
more  natural  'that  the  party  who  draws  the  bill  should  inform 
the  drawee  of  a  fact  which  he  does  not  know,  than  one  of  which 
he  must  be  well  aware'  ":  Daniel  on  Negotiable  Instruments,  sec. 
108. 

We  think  the  lower  court  was  right,  both  in  its  findings  of 
fact  and  conclusions  of  law. 

Affirmed. 


NEGOTIABLE  INSTRUMENTS— NEGOTIABILITY— STIPULA- 
TION FOR  EXCHANGE  AS  AFFECTING.— The  doctrine  of  the 
principal  case,  that  a  stipulation  In  an  otherwise  negotiable  instru- 
ment for  the  payment  of  exchange  destroys  its  negotiability,  is  up- 
held by  Lowe  v.  Bliss,  24  111.  168;  76  Am.  Dec.  742,  and  note;  Read 
V.  McNulty,  12  Rich.  445;  78  Am.  Dec.  467;  Nicely  v.  Commercial 
Banlc,  15  Ind.  App.  563;  ante,  p.  245.  The  contrary  is  held  by  Hast- 
ings V.  Thompson,  54  Minn,  184;  40  Am.  St.  Rep.  315,  and  Smith 
V.  Kendall,  9  Mich.  241;  80  Am.  Dee.  83. 

NEGOTIABLE  INSTRUMENTS— NEGOTIABILITY— USE  OF 
WORDS  "FOR  VALUE  RECEIVED"  AND  "TO  ORDER."— To  make 
an  instrument  negotiable  the  words  "for  value  received"  are  not 
necessary:  Franklin  v.  March,  6  N.  H.  364;  25  Am,  Dec.  462;  Hubble 
V,  Fogartie,  3  Rich,  413;  45  Am.  Dec.  775.  See,  also,  extended  note  to 
Currier  v.  Lockwood,  16  Am.  Rep.  43,  discussing  this  subject,  and  the 
note  to  Woolley  v.  Sergeant,  14  Am.  Dec.  421. 
AM.  St.  Eep.,  Vol.  LYU.-18 
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MoHLER  V.  Shank. 

[93  Iowa,  273] 

MARRIAGE  AND  DIVORCE-DIVORCE  OF  INSANE  PER- 
SON.—The  guardian  of  an  insane  person  cannot  maintain  an  action 
for  divorce  on  behalf  of  his  ward,  and  a  decree  in  such  action  is 
Toid. 

MARRIAGE  AND  DIVORCE— VOID  DIVORCE— ESTOP- 
PEL.—A  woman  who  accepts  the  benefits  of  a  void  decree  of  di- 
vorce, and  remarries  before  the  death  of  her  former  husband,  can- 
not, upon  his  death,  claim  any  part  of  his  estate. 

C.  E.  Eichards  and  S.  McPherson,  for  the  appellant. 

J.  M.  Junkin  and  Harl  &  McCabe,  for  the  appellees. 

'^"^-^  ROTHKOCK,  J.  1.  The  two  causes  involve  the  same 
questions,  and  they  will  be  disposed  of  in  one  opinion.  The 
facts  are  not  the  subject  of  dispute,  and  are,  in  substance,  as  fol- 
lows: Anthony  Shank  and  Mary  A.  Temple  (now  Mohler)  were 
married  on  the  first  day  of  January,  1865,  at  the  city  of  Eed 
Oak,  in  Montgomery  county.  They  lived  together  as  husband 
and  wife,  in  said  county,  until  the  year  1873,  when  said  An- 
thony Shank,  upon  inquest  duly  held,  was  adjudged  to  be  in- 
sane, and  was  placed  in  the  insane  hospital  at  Mt.  Pleasant,  in 
this  state,  where  he  was  under  treatment  as  a  patient  until  the 
year  1S81,  when  he  was  removed  to  Mercy  Hospital,  at  Daven- 
port, where  he  remained  until  his  death,  which  occurred  in  1892. 
He  was  insane  from  the  time  he  was  so  adjudged  until  his 
death.  Soon  after  his  removal  to  Mt.  Pleasant,  his  wife  was  ap- 
pointed his  guardian  by  the  circuit  court  of  Montgomery  county. 
Afterward,  and  in  1881,  she  was,  by  order  of  the  proper  court, 
removed  from  said  guardianship,  and  another  guardian  was  ap- 
pointed. Her  removal  was  ordered  on  the  ground  that  she  mis- 
managed the  property  of  her  ward.  A  judgment  for  some  two 
hundred  dollars  was  rendered  against  her  and  the  sureties  on 
her  bond,  as  money  due  from  her  in  the  matter  of  said  guardian- 
chip.  In  the  month  of  January,  1884,  T.  H.  Alexander,  then 
guardian  of  said  Anthony  Shank,  commenced  a  suit  for  divorce 
in  the  circuit  court  of  Montgomery  county  against  the  said 
Mary  A.  *'''  Shank,  in  behalf  of  his  ward,  based  upon  the 
ground  of  adultery.  An  original  notice  was  duly  served  upon 
the  defendant  in  that  suit,  and  she  appeared  to  the  action,  and 
fled  a  demurrer,  one  ground  of  which  was  that  the  court  had  no 
jurisdiction  of  the  subject  matter  of  the  suit,  for  the  reason  that 
the  alleged  adultery  occurred  after  the  plaintiff  became  insane, 
and  that  a  guardian  could  not  procure  a  divorce  for  an  insane 
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person.  The  demurrer  was  duly  submitted  to  the  circuit  court, 
and  was  overruled.  The  defendant  excepted  to  the  ruling,  and 
elected  to  stand  on  her  demurrer.  A  default  was  entered  against 
her,  for  want  of  an  answer,  and  evidence  was  introduced,  and  a 
decree  of  divorce  was  entered  of  record.  Before  the  decree  was 
entered,  the  parties  to  that  suit  made  and  signed  the  following 
agreement: 

*' Anthony  Shank,  by  Guardian^ 

V.  > 

Mary  A.  Shank.  ) 

ACTION   FOR   DIVORCE. 

The  parties  hereto  agree  as  follows:  1.  That  if  said  court,  or 
the  supreme  court,  on  appeal,  shall  hold  or  decree  that  plaintiff, 
Anthony  Shank,  is  entitled  to  a  decree  of  divorce  from  the  bonds 
of  matrimony  between  the  said  Anthony  Shank  and  Mary 
A.  Shank,  then  the  plaintiff  shall  immediately  pay  to 
the  defendant  four  hundred  dollars,  and  shall  also  pay 
off  and  discharge  the  bills  of  Mohler,  Brown  &  Co.,  for  three 
hundred  and  thirty-one  dollars,  and  H.  Roberts  &  Son,  for 
seventy  dollars,  against  said  Mary  A.  Shank,  and  shall  fully 
release  and  discharge  defendant  and  her  bondsmen  by  rea- 
son of  all  acts  of  the  defendant;  and  during  the  pendency  of  this 
action  in  this  court,  or  the  supreme  court,  the  said  judgment  in 
circuit  court  against  defendant  and  her  bondsmen  shall  bear  no 
interest,  and  a  final  decree  in  this  case  in  favor  of  plaintiff  shall 
cancel  said  judgment,  of  itself;  2.  Said  payments  so  made  shall 
be  in  full  of  any  and  all  claims,  of  any  and  every  kind,  for  ali- 
mony, both  temporary  and  permanent,  and  said  decree  of  ^''® 
divorce,  and  the  decree  for  said  payments,  aforesaid  shall  be  a 
bar  absolute  against  defendant,  barring  and  estopping  defend- 
ant from  ever  claiming  any  dower  or  other  interest  in  the  prop- 
erty or  estate  of  Anthony  Shank,  either  while  he  is  living,  or  af- 
ter his  decease,  and  shall  also  fully  settle  all  allowances  made  by 
this  court  heretofore  to  Mary  A.  Shank  or  her  attorneys,  and  the 
same  shall  be  canceled;  3.  This  case  shall  be  prosecuted  with  the 
utmost  diligence  to  a  conclusion,  and,  if  said  decree  of  divorce 
shall  be  denied,  then  this  agreement  shall  be  void. 

Witness  our  hands,  January  30,  1884. 

(Signed)     AXTHONY  SHANK, 
By  T.  H.  Alexander,  Guardian. 
MARY  A.  SHANK. 

The  decree  cf  divorce  recognized  this  agreement,  and  it  con- 
tained the  following  provisions  in    reference  to    the    property 
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rights  of  the  parties:  'It  is  further  decreed  that  the  defendant 
is  hereby  forever  barred  and  estopped  and  cut  off  from  having 
or  claiming  any  right  to  dower  or  other  estate,  or  to  any  part 
of  the  property,  either  real  or  personal,  of  the  said  Anthony 
Shank,  that  he  now  has  or  may  hereafter  acquire,  or  to  his  said 
estate  or  property,  or  any  part  thereof,  that  he  may  own  at  the 
time  of  his  death;  that  plaintiff  has  all  the  rights  of  an  unmar- 
ried man.  It  is  further  ordered  that,  as  alimony,  both  temporary 
and  permanent,  in  full  therefor,  that  plaintiff  pay  in  cash  to  de- 
fendant four  hundred  dollars;  that  plaintiff  pay  a  bill  contract- 
ed by  defendant  with  Mohler,  Brown  &  Co.,  of  three  hundred 
and  thirty-three  dollars,  and  a  like  bill,  of  seventy  dollars,  to  H. 
Eoberts  &  Son,  and  that  a  judgment  of  two  hundred  and  eleven 
dollars,  rendered  by  this  court  at  late  January,  1884,  term,  in  a 
case  wherein  T,  H.  Alexander,  guardian  of  Anthony  Shank,  was 
plaintiff,  and  Mary  A.  Shank,  E.  Temple,  William  Painter,  and 
William  Archer  were  defendants,  be  and  the  same  is  hereby  sat- 
isfied in  full,  ^'^'^  and  canceled,  and  all  other  claims  of  defend- 
ant for  support  are  hereby  barred;  and  that  execution  issue  there- 
for." The  amoimts  provided  for  in  the  agreement  and  decree 
were  promptly  paid  to  the  defendant,  and  the  judgment  satisfied 
in  full,  so  that  the  defendant  was  allowed  and  received  some- 
thing more  than  one  thousand  dollars.  There  is  no  claim  made 
that  there  was  not  sufficient  cause  for  a  divorce.  On  the  contrary, 
it  is  conceded  that  Mrs.  Shank  (now  Mrs.  Mohler)  was  delivered  of 
a  bastard  child  on  the  seventh  day  of  August,  1881,  more  than 
two  years  before  the  action  for  divorce  was  commenced;  and  on 
the  twenty-second  day  of  July,  1884,  a  marriage  license  was  duly 
issued  to  Mary  A.  Shank  and  J.  L.  Mohler,  and  they  were  mar- 
ried on  the  same  day,  Mrs.  Shank-Mohler  testified  as  a  witness, 
in  part,  as  follows:  "There  were  no  children  born  to  Anthony 
Shank  and  me.  There  was  a  child  born  August  7,  1881.  That 
child  was  not  Anthony  Shank's  child.  This  child  that  I  have  just 
spoken  of  was  the  child  of  my  present  husband,  J.  L.  Mohler." 

2.  The  appellee  founds  her  claim  to  a  distributive  share  of  the 
estate  upon  the  ground  that  when  Anthony  Shank  died  she 
was  his  lawful  widow.  In  other  words,  the  contention  in  her  be- 
half is,  that  the  decree  of  divorce  is  absolutely  void,  be- 
cause the  circuit  court  had  no  jurisdiction  to  enter- 
tain the  divorce  proceeding  and  enter  a  decree;  the  husband  in 
whose  behalf  the  jurisdiction  of  the  court  was  invoked  being  at 
the  time  insane,  and  his  guardian  having  no  lawful  power  or 
authority  to  commence  or  maintain  the  action  for  divorce.    It  is 
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conceded  that  the  suit  was  commenced  in  the  proper  county,  that 
service  of  the  original  notice  was  duly  had,  and  that  the  defend- 
ant therein  appeared.  No  question  is  made  as  to  the  form  of  the 
decree,  and  as  to  the  reasonableness  of  the  amount  of  alimony 
allowed  the  defendant;  and,  although  the  ^"^^  defendant  enter- 
ed into  marital  relations  with  Mohler  long  before  the  death  of 
Shank,  she  insists  that  she  is  the  widow  of  Shank.  She  does  not 
attack  the  decree  directly,  and  demand  that  it  be  set  aside  and 
vacated;  but  she  insists  that  it  is  void,  and  should  be  disregarded 
by  the  court,  because  no  right  can  be  predicated  thereon  by  the 
lawful  heirs  of  Shank.  The  heirs  of  Shank  maintain  that  the 
decree  is  not  void,  that  there  was  no  defect  as  to  the  party  plain- 
tiff, and  that  the  guardian  had  the  legal  right  to  maintain  the 
action  for  divorce.  The  statutes  of  this  state  on  the  subject  of 
divorce  and  guardianship  are  referred  to  in  argument  as  sus- 
taining this  view.  It  is  unnecessary  to  cite  the  sections  of  the 
code  relied  upon  by  counsel.  They  contain  no  such  authority, 
neither  expressly  nor  by  implication.  On  the  contrary,  we  think 
that  they  plainly  imply  that  such  a  proceeding  is  not  author- 
ized. Section  2222  of  the  code  requires  that  the  petition  for 
divorce  "must  be  verified  by  the  oath  of  the  plaintiff."  It  is 
true  that  this  requirement  is  not  jurisdictional:  See  McCraney  v. 
McCraney,  5  Iowa,  232;  68  Am.  Dec.  702;  Ellis  v.  White,  61 
Iowa,  644.  But  the  fact  that  the  statute  requires  the  oath  of  the 
plaintiff,  and  provides  for  no  substituted  verification,  as  in  other 
cases,  tends  strongly  to  show  that  the  legislative  intent  w^s  that 
an  action  for  divorce  should  be  prosecuted  by  the  injured  party, 
in  his  or  her  personal  capacity.  Other  features  of  the  statute  are 
called  to  our  attention,  which,  it  is  urged,  indicate  the  legislative 
intent  that  the  guardian  of  an  insane  person  may  maintain  an 
action  for  divorce.  We  do  not  regard  it  as  necessary  to  discuss 
that  line  of  argument.  We  think  that  the  want  of  such  authority 
is  80  apparent  as  to  leave  no  reasonable  ground  for  debate.  It 
was  held  in  Douglass  v.  Douglass,  31  Iowa,  421,  that  where  a 
husband  willfully  deserted  his  wife  *''®  while  he  was  sane,  she 
was  entitled  to  a  divorce,  notwithstanding  he  became  insane  dur- 
ing the  statutory  period  of  two  years.  And  in  Wertz  v.  Wertz, 
43  Iowa,  537,  it  was  held  that  insanity  occurring  after  marriage 
does  not  constitute  ground  for  divorce.  These  cases  do  not  con- 
trol the  question  now  under  consideration.  It  is  true  that  in 
the  Douglass  case  a  divorce  was  allowed  against  a  party  who  was 
insane  when  the  decree  was  entered.  But  the  cause  for  divorce 
had  its  inception  while  the  party  was  sane.    It  may  further  be 
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said  that  the  question  whether  the  action  may  be  maintained 
where  the  defendant  is  insane  involves  materially  different  con- 
siderations than  in  a  case  where  the  person  in  whose  behalf  the 
action  is  sought  to  be  maintained  is  a  guardian  of  an  insane  per- 
son. The  marriage  contract,  by  which  two  persons  assume  the 
relation  of  husband  and  wife  for  their  joint  lives,  is  a  personal 
status,  or  condition  entered  into  by  the  parties  alone.  No  guard- 
ian or  parent  or  next  friend  can,  by  any  means  known  to  the 
law,  effectuate  a  marriage  between  his  ward  or  child  and  another. 
The  relation  depends  upon  the  free  and  voluntary  consent,  and 
the  active  and  affirmative  will,  of  the  parties.  And  it  appears  to 
us  that  a  guardian  of  an  insane  person  has  no  more  right  to  main- 
tain an  action  to  dissolve  the  marriage  relation  of  his  ward  than 
he  has  to  manage  and  control  his  will  in  the  matter  of  entering 
into  the  relation.  The  wrongs  which  may  be  committed  by  a 
husband  or  wife  are  not,  of  themselves,  sufficient  to  dissolve  the 
bonds  of  matrimony.  The  injured  party,  if  insane,  may,  upon  re- 
covering his  or  her  reason,  condone  the  wrong,  or  continue  the 
marriage  relation  notwithstanding  the  delinquencies  of  the  other 
party.  If  Anthony  Shank  had  recovered  his  reason,  and,  upon 
returning  to  his  home,  found  that  his  wife  had  committed  adul- 
tery, and  was  the  mother  of  an  illegitimate  child,  it  would  have 
been  his  ^^^  right  to  condone  the  wrong,  or  put  her  away  by  an 
action  for  divorce.  In  the  absence  of  some  statutory  authority, 
no  other  person  could  exercise  that  right  for  him.  As  he  was 
insane,  and  never  restored  to  sanity,  the  circuit  court  had  no  ju- 
risdiction to  entertain  an  action  for  divorce,  commenced  in  his 
behalf  by  his  guardian:  Birdzell  v.  Birdzell,  33  Kan.  433;  52  Am. 
Eep.  539;  Worthy  v.  Worthy,  36  Ga.  45;  91  Am.  Dec.  758;  Brad- 
ford V.  Abend,  89  111.  78;  31  Am.  Rep.  67;  2  Bishop  on  Marriage 
and  Divorce,  sec.  306  a.  Counsel  for  appellants,  so  far  as  the 
question  of  jurisdiction  depends  on  authority,  rely  mainly  on  the 
case  of  Baker  v.  Baker,  6  Prob.  Div.  12.  It  is  to  be  conceded  that 
the  English  law  of  divorce  is  much  like  our  own  statute,  and 
that  in  the  cited  case  it  was  held  that  a  guardian  of  an  insane 
person  might  maintain  an  action  for  divorce  in  behalf  of  his 
ward.  We  have  given  the  case  a  careful  examination,  and  have 
to  say  that  we  cannot  bring  ourselves  to  approve  the  rule  there- 
in announced. 

2.  We  come  now  to  a  consideration  of  the  question  as  to  the 
effect  or  force  of  the  decree  for  divorce  under  the  admitted  facts 
of  the  case.  We  have  found  that  the  decree  was  void.  It  has 
pften  been  said  that  a  void  judgment  is  no  judgment;  that  it  may 
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be  attacked  directly  or  collaterally.  Freeman,  in  his  work  on  Judg» 
ments,  uses  this  language:  "A  void  judgment  is,  in  legal  effect, 
no  judgment.  By  it  no  rights  are  divested.  From  it  no  right* 
can  be  obtained.  Being  worthless  in  itself,  all  proceedings 
founded  upon  it  are  equally  worthless.  It  neither  binds  nor 
bars  anyone.  All  acts  performed  under  it,  and  all  claims  flow- 
ing out  of  it,  are  void."  This  is  true,  in  a  general  sense;  yet,  not- 
withstanding, a  party  to  such  a  judgment  may  voluntarily  per- 
form it,  by  paying  the  amount  adjudged  against  him,  and,  when 
paid,  no  inquiry  will  be  made  as  to  the  validity  of  the  judgment; 
or  he  may  perform  the  acts  required  hy  a  void  *®^  decree,  or 
accept  its  benefits,  and  thereby  estop  himself  from  questioning^ 
the  decree.  In  other  words,  a  party  to  a  void  judgment  or  de- 
cree may  be  estopped  from  attacking  it  either  directly  or  in- 
directly. Suppose  a  judgment  is  for  a  money  demand,  justly 
due,  and  the  record  shows  that  it  was  rendered  without  having 
jurisdiction  of  the  person  of  the  defendant  by  the  service  of  pro- 
cess upon  him,  and  he  voluntarily  satisfies  the  judgment.  That 
is  an  end  of  the  controversy.  In  the  case  of  Arthur  v.  Israel,  15 
Colo.  147,  22  Am.  St.  Eep.  381,  the  wife,  without  cause,  desert- 
ed her  husband  and  home,  and  lived  for  years  in  adultery,  and 
afterward  learned  that  a  divorce  had  been  procured  by  her  hus- 
band; and  she  caused  a  marriage  ceremony  to  be  performed  with 
her  paramour,  and  continually  lived  and  cohabited  with  him  un- 
til the  death  of  her  husband.  It  was  held  that  she  could  not  take- 
advantage  of  the  fact  that  the  decree  of  divorce  was  void,  for 
want  of  service  of  process,  and  successfully  assert  against  the 
heirs  her  right  under  the  statute  to  the  estate  of  the  deceased 
husband,  as  his  widow.  The  case  at  bar  presents  more  cogent 
reasons  for  the  application  of  the  doctrine  of  estoppel.  In  this 
case  the  wife  was  not  ignorant  of  the  application  for  divorce, 
when  it  was  made.  She  was  made  a  party,  and  appeared  in  the- 
action;  and  after  the  decree  was  entered  she  accepted  the  alimony 
which  she  agreed  to  receive,  and  procured  a  license,  and  married 
her  paramour,  long  before  the  death  of  Anthony  Shank.  She  ac- 
cepted all  the  benefits  of  the  decree,  without  reserve,  and  recog- 
nized its  validity  by  contracting  and  consummating  a  marriage 
with  Mohler.  There  could  have  been  no  more  complete  accept- 
ance of  the  benefits  of  the  decree.  In  the  cited  case,  the  court 
said:  "We  discover,  upon  principle,  no  sufficient  reason  why  peti- 
tioner's conduct  in  the  premises  should  not  produce  just  as  ef- 
fective an  estoppel  as  *®^  if  she  had  received  the  proceeds  of  a 
void  judgment  for  money.    By  her  subsequent  marriage  with 
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Israel  during  Arthur's  lifetime,  she  accepted,  so  far  as  was  with- 
in her  power,  the  benefits  or  privileges  of  the  divorce  decreed. 
The  fact  that  she  did  not  then  know  that  those  decrees  were 
void  is  a  matter  of  no  more  consequence  than  is  the  ignorance, 
in  this  respect,  of  one  who,  knowingly  in  all  other  particulars, 
receives  the  fruits  of  an  ordinary  void  judgment  at  law.  That 
at  the  time  of  her  marriage  with  Israel  she  understood  the  de- 
crees to  be  valid  is,  if  true,  only  an  additional  earnest  of  her  ac- 
quiescence in  the  result,  and  sincerity  in  accepting  and  taking 
advantage  of  the  benefits  supposed  to  follow.  Besides,  had  she 
believed  them  void,  her  obliquity  would  be  even  deeper  than  it 
is;  because  to  her  other  alleged  offenses  would  be  added  that 
•of  intentional  fraud  upon  Israel,  who  may  have  thought  that  he 
was  contracting  a  valid  marriage."  In  Ellis  v.  White,  61  Iowa, 
<644,  where  plaintiff  procured  a  divorce  and  alimony  upon  peti- 
tion which  she  afterward  claimed  did  not  give  the  court  juris- 
diction, it  was  held  that,  whether  the  court  had  or  had  not  jur- 
isdiction, she,  having  accepted  the  benefits  of  the  decree,  could 
not  be  heard  to  question  the  jurisdiction  of  the  court  to  render 
it.  The  same  principle  is  announced  in  Prater  v.  Prater,  87 
Tenn.  78,  10  Am.  St.  Eep.  633,  and  in  Odiorne's  Appeal,  54  Pa. 
St.  175;  93  Am.  Dec.  683.  And  a  like  rule  is  to  be  found  in  the 
•cases  of  Stephens  v.  Stephens,  51  Ind.  542;  Yorston  v.  Yorston, 
-32  K  J.  Eq.  495;  Eicheson  v.  Simmons,  47  Mo.  20;  Baily  v. 
Baily,  44  Pa.  St.  274;  84  Am.  Dec.  439;  Bourne  v.  Simpson,  9  B. 
Mon.  454.  This  exception  to  the  doctrine  that  a  judgment  or  de- 
cree entered  without  jurisdiction  is  absolutely  void  is  founded 
upon  the  plainest  principles  of  justice.  As  applied  to  the  case  at 
bar,  it  is  but  the  enforcement  of  the  legal  maxim  that  the  law 
will  not  permit  a  person  to  take  advantage  of  his  own  wrong. 

2S3  Yle  can  discover  no  reason  why  Mrs.  Mohler  should  be  al- 
lowed to  masquerade  in  a  court  of  justice  as  the  widow  of  An- 
thony Shank,  and  at  the  same  time  claim  that  she  was  the  wife 
of  Mohler  for  about  eight  years  before  Shank  died.  Both  the 
law  and  good  morals  forbid  it.  Having  accepted  the  divorce  as 
valid,  in  the  way  she  did,  she  should  be  held  to  be  estopped  from 
maintaining  any  claim  to  any  part  of  the  estate  of  her  former 
husband.  The  conclusion  we  have  reached  in  this  case  on  the 
question  of  estoppel  is  not  directly  supported  by  decisions  of 
this  court,  but  it  appears  to  us  that  it  is  in  harmony  with  mod- 
ern legislation  upon  the  relation  of  husband  and  wife:  See  Code, 
c.  2,  tit.  15.  The  rights  of  a  wife  in  her  property,  and  her  ca- 
pacity to  contract  with  reference  thereto,  are  plainly  conferred 
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upon  her.  Section  2213  is  as  follows:  "Contracts  may  be  made 
by  a  wife,  and  liabilities  incurred,  and  the  same  enforced  by  or 
against  her  to  the  same  extent  and  in  the  same  manner  as  if  she 
were  unmarried.'^  She  cannot  enter  into  a  contract  to  divorce 
herself  from  her  husband.  But  we  discover  no  reason  why  the 
law  of  estoppel  may  not  be  applied  to  her  acts  in  a  case  like 
this. 

The  decree  in  the  suit  in  equity,  and  the  order  sustaining  the 
claim  for  a  distributive  share  in  the  estate,  are  reversed. 

Deemer,  J.,  took  no  part  in  the  decision  of  this  case. 


MARRIAGE  AND  DIVORCE— DIVORCE  OF  INSANE  PERSON 
AT  INSTANCE  OF  GUARDIAN.— It  is  now  established  by  the 
weight  of  authority,  both  in  this  country  and  in  England,  that  a  suit 
for  divorce  may  be  prosecuted  by  or  against  the  guardian  or  commit- 
tee of  an  insane  person,  where  the  act  for  which  the  divorce  is  sought 
was  committed  by  the  defendant  before  he  or  she  became  insane: 
Extended  note  to  Kimball  v.  Kimball,  82  Am.  Dec.  200,  which  dis- 
cusses the  opposing  authorities.  See,  also.  Crump  v.  Morgan,  3  Ired. 
Eq.  91;  40  Am.  Dec.  447,  and  note.  Contra,  Worthy  v.  Worthy,  36 
Ga.  45;  91  Am.  Dec.  758. 

MARRIAGE  AND  DIVORCE— DIVORCE— EFFECT  OF  REMAR- 
RIAGE.—A  party  against  whom  a  decree  of  divorce  has  been  granted 
cannot,  after  his  subsequent  marriage  with  another,  prosecute  an  ap- 
peal. By  his  marriage  after  divorce  he  admits  the  legality  of  the 
divorce  proceedings.  This  principle  will  evidently  apply  where,  after 
a  divorce,  the  libelee  or  defendant  marries  and  then  seeks  to  vacate 
or  annul  the  decree  of  judgment:  Extended  note  to  Greene  v.  Greene, 
61  Am.  Dec.  465.  See  note  to  Brown  v.  Grove,  9  /  m.  St.  Rep.  826; 
also,  Carr  v.  Carr,  92  Ky.  552,  36  Am.  St.  Rep.  614,  and  Simpkins  T. 
Simpkins,  14  Mont.  386;  43  Am.  St.  Rep.  641. 


Khoades  V.  Leach. 

[93  IOWA,  337.] 

NEGOTIABLE  INSTRUMENTS— ALTERATION  OF  NOTE 
BY  ADDITION  OF  NAME  AS  MAKER.— The  addition  of  the  name 
of  another  maker  to  a  note  after  its  delivery  discharges  the  prior 
makers  not  assenting  thereto,  and  the  person  so  signing  the  note 
makes  it  his  own,  and  he  is  liable  thereon,  although  one  of  the  re- 
leased makers  is  dead  and  another  has  allowed  judgment  to  be 
taken  against  him. 

I.  C.  Fenninger  and  Taylor  &  Evans,  for  the  appellant. 

Luke  &  Johnston,  for  the  appellees. 

^^"^  liOTHEOCK,  J.  The  issue  presented  by  the  answer  was 
bounded  upon  the  following  facts:  The  plaintiffs  are  dealers  in 
buggies,  and  had  in  their  employ  a  traveling  salesman,  named 
Kelly.    Kelly  appeared  at  the  farm  of  J.  C.  Leach,  and  had  a 
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buggy  with  him,  which  he  proposed  to  sell  to  Leach.  Leach  did 
not  purchase  the  buggy,  but  made  a  contract  by  which  he  ex- 
changed his  old  buggy  for  the  new  one,  and  gave  the  promis- 
sory note  in  suit  for  the  agreed  difference  of  the  value  of  ^^* 
the  two  vehicles.  The  note  was  signed  by  J.  C.  Leach,  and  said 
E.  E.  Leach,  and  by  Gillett,  the  appellant.  J.  C.  Leach  has  since 
died  insolvent,  E.  E.  Leach  is  his  son,  and  Gillett  is  his  nephew. 
The  transaction  occurred  in  the  year  1886.  It  is  averred  in  the 
answer  that  the  exchange  of  the  buggies  was  a  transaction  wholly 
between  Kelly,  the  agent  of  plaintiffs,  and  J.  C.  and  E.  E. 
Leach;  and  that  after  the  sale  or  exchange  "was  fully  consum- 
mated, and  the  buggy  delivered  to  the  said  Leach,  and  without 
any  agreement  whatever  between  the  said  Leaches  and  the 
plaintiffs  that  a  surety  would  be  required  or  given,  he,  the  de- 
fendant, at  the  request  of  the  plaintiffs,  signed  said  note,  without 
i:nowing  the  contents  of  the  same,  and  that  he  signed  the  same 
without  any  good  or  valuable  consideration  whatever.*'  There  ia 
no  claim  by  the  plaintiffs  that  they  are  not  bound  by  the  acts 
and  declarations  of  Kelly  at  the  time  the  transaction  occurred. 
He  died  before  the  trial  in  the  district  court.  The  jury  found, 
in  answer  to  special  interrogations  submitted  at  the  request  of 
the  plaintiffs,  that  Gillett  signed  the  note  after  J.  C.  Leach  took 
possession  of  the  new  buggy,  and  that  his  signature  was  affixed 
without  the  knowledge  or  consent  of  said  Leach.  It  is  urged  in 
behalf  of  appellant  that  there  was  not  sufficient  evidence  to  au- 
thorize the  finding  that  Leach  took  possession  of  the  buggy,  and 
that  thereby  the  transaction  was  closed  before  Gillett  signed  the 
note,  and  counsel  for  appellees  insist  that  the  evidence  did  not 
support  the  finding  that  he  signed  the  note  without  the  knowl- 
edge or  consent  of  Leach.  The  evidence  is  set  out  in  full,  the 
most  of  it  by  question  and  answer;  and  our  examination  of  it  sat- 
isfies us  that  the  special  findings  ought  not  to  be  disturbed.  The 
evidence  was  amply  sufficient  to  sustain  them. 

^^^  2.  In  connection  with  the  special  findings,  the  jury  re- 
turned a  general  verdict  for  the  defendants.  The  main  point 
discussed  by  counsel  for  appellant  is,  that  the  court  erred  in  over- 
ruling a  motion  for  a  judgment  for  the  plaintiff  on  the  special 
findings,  notwithstancling  the  general  verdict.  Counsel  state 
their  proposition  in  this  language:  "It  is  the  settled  law  of  this 
state  that  the  addition  of  the  name  of  another  maker  to  a  note 
after  its  delivery,  without  the  consent  of  the  original  parties,  will 
discharge  such  prior  makers  not  consenting  thereto.  But  such 
additional  maker  will  be  held  liable  thereon  as  on  a  new  note  for 
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ft  sufficient  consideration."  The  cases  of  Dickerman  v.  Miner, 
43  Iowa,  508,  Hamilton  v.  Hooper,  46  Iowa,  615,  26  Am.  Kep. 
161,  and  Berryman  v.  Manker,  56  Iowa,  150,  are  cited  and  claim- 
ed to  be  absolutely  conclusive  of  the  question.  It  is  stated  in 
argument  that  judgment  upon  the  note  was  rendered  against  E. 
E.  Leach;  and  it  does  not  appear  that  J.  C.  Leach  during  his  life 
at  any  time  repudiated  the  note,  or  denied  liability  thereon;  and 
that  there  was  no  loss  or  disadvantage  to  the  payee  of  the  note, 
because  no  advantage  was  taken  by  the  previous  signers  of  the 
note  of  their  legal  discharge  from  liability  by  reason  of  the  signa- 
ture of  Gillett.  The  cited  cases  are  in  exact  line  with  the  claim 
made  by  plaintiff's  counsel.  The  cases  are  placed  upon  the 
ground  that  the  addition  of  another  name  to  a  note  is  a  material 
alteration,  which  will  discharge  the  original  parties  not  consent- 
ing thereto,  and  without  inquiry  whether  the  alteration  is  in- 
jurious or  beneficial  to  them,  and  that  the  person  so  executing 
the  note  makes  it  his  own,  and  that  it  is,  in  effect,  the  execution 
of  a  new  note.  And  this  rule  was  followed  in  the  late  case  of 
Browning  v.  Gosnell,  91  Iowa,  448,  which,  as  we  understand,  is, 
in  principle,  precisely  the  same  as  ^^^  the  case  at  bar.  It  is  to 
be  conceded  that  there  is  a  conflict  of  authority  on  the  question: 
See  1  Am.  &  Eng.  Ency.  of  Law,  506.  It  is  needless  to  review 
the  cases.  We  do  not  feel  at  liberty  to  disturb  the  repeated  de- 
cisions of  this  court  without  more  controlling  considerations 
than  the  facts  in  this  case  present.  When  the  alteration  was 
made,  the  other  signers  of  the  note  were  by  that  act  discharged 
from  liability,  and  we  think  the  fact  that  one  is  dead  and  an- 
other allowed  judgment  to  be  entered  against  him  in  no  manner 
aflFected  the  obligation  undertaken  by  Gillett  when  he  signed 
the  note.    The  cases  make  no  such  an  exception. 

We  doubt  whether  it  was  the  duty  of  the  court  to  ignore  the 
general  verdict,  and  enter  up  a  judgment  for  the  plaintiffs, 
founded  on  the  special  findings.  But  the  instructions  given  to 
the  jury,  and  instructions  asked  by  plaintiff  and  refused,  to  which 
exceptions  were  taken  by  the  plaintiff,  in  effect  raise  the  same 
question,  and  for  the  errors  therein  contained  the  judgment  of 
the  district  court  is  reversed. 


ALTERATION  OP  INSTRUMENTS— NEGOTIABLE  INSTRTT- 
MENTS-WHAT  ALTERATIONS  AVOID.— The  addition  to  a  joint 
and  several  note,  sigred  by  two  persons  as  makers,  of  the  name  of 
another  person,  without  the  assent  of  one  of  the  makers,  Is  a  mate- 
rial alteration  avoiding  the  Instrument:  Brownell  v.  Winnie,  29  N.  Y. 
400:  86  Am.  Dec.  314.  and  note;  also.  Wallace  v.  Jewell,  21  Ohio  St. 
103;  8  Am.  Rep.  48.  See,  also,  extended  note  to  Wood  worth  v.  Bank» 
of  America.  10  Am.  Dec.  270.  and  Erlckson  v.  First  Nat.  Bank,  44 
Neb.  622;  48  Am.  St.  Rep.  753. 
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guaranty  of  draft.— a  guarantor  of  a  draft  Is  not  liable 
thereon  if  the  drawer  rightfully  refuses  to  accept  the  draft. 

Wright  &  Baldwin,  for  the  appellant. 

Flickinger  Brothers,  for  the  appellee. 

«so  EOBINSOJSr,  J.  In  December,  1889,  B.  Arentz  was  en- 
gaged at  Ocala,  Florida,  in  the  business  of  buying  and  selling 
oranges,  and  0.  W.  Butts  was  in  the  wholesale  fruit  and  com- 
mission business  in  Council  Bluffs,  Iowa.  Butts  had  ordered  of 
Arentz  a  carload  of  oranges,  which  was  shipped  from  Ocala  to 
Council  Bluffs,  the  bill  of  lading  being  taken  in  the  name  of 
Arentz,  He  drew  a  draft  on  Butts  for  five  hundred  and  sixty 
dollars,  the  price  of  the  oranges,  payable  to  the  plaintiff,  a  bank- 
ing association  organized  under  acts  of  Congress,  and  doing  busi- 
ness at  Ocala,  Florida,  at  thirty  days  after  sight.  ^^^  Before  the 
plaintiff  took  the  draft,  it  required  a  guaranty  of  payment  by  a 
bank  in  Council  Bluffs.  Arentz  notified  Butts  of  the  demand, 
and  he  induced  the  cashier  of  the  defendant,  a  corporation  of  this 
state,  to  sign  and  send  to  the  plaintiff  a  telegram,  of  which  the 
following  is  a  copy: 

"Council  Bluffs,  Iowa,  Dec.  11,  1889. 
"To  Merchants'  National  Bank,  Ocala,  Fla: 

**Will  guaranty  Butts'  draft  for  car  oranges  from  B.  Arentz. 

"CITIZENS'  STATE  BANK, 
"CHAS.  E.  HANNAN,  Cashier." 

When  the  telegram  was  received,  the  plaintiff  purchased  the 
draft,  taking  the  bill  of  lading,  which  was  attached  to  it,  and 
forwarded  them  for  collection.  The  oranges  arrived  in  Council 
Bluffs  in  bad  order,  and  Butts  refused  to  receive  them,  and  re- 
fused to  accept  the  draft.  The  defendant  refused  to  pay  the 
draft.  Arentz  is  insolvent,  and  this  action  is  brought  against  the 
bank  on  its  guaranty.  The  answer  of  the  defendant  allesres  that 
the  guaranty  was  of  the  solvency  and  ability  to  pay  of  Butts;  that 
the  oranges  were  never  delivered  to  him,  and  that  he  never  ac- 
cepted the  draft,  nor  became  a  party  to  it;  that  the  defendant  is 
a  corporation,  and  had  no  power  to  enter  into  a  contract  to  guar- 
antee the  payment  of  a  draft;  and  that  there  was  no  consideration 
for  the  guaranty.    In  a  reply,  the  plaintiff  alleged  that  it  was 
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usual  and  customary  for  the  defendant  and  for  banks,  where  it 
was  doing  business,  to  make  such  guaranties;  that,  at  the  time 
the  one  in  question  was  made,  an  arrangement  had  been  entered 
into  between  the  defendant  and  Butts  by  which  he  was  to  hold 
the  defendant  harmless  on  the  guaranty,  and  that  it  had  money 
and  other  property  in  its  possession  which  belonged  to  him,  of  a 
value  exceeding  its  possible  liability  on  the  guaranty;  that  by 
reason  of  these  facts,  the  defendant  is  estopped  to  assert  that 
the  guaranty  was  executed  without  authority  and  without  con- 
sideration. The  appellant  contends  that  ^^'-^  the  guaranty  was 
authorized  by  the  articles  of  incorporation  of  the  defendant; 
that  if  it  was  not,  the  plaintiff  was  a  good  faith  purchaser  of  the 
draft  for  value,  and,  as  such,  is  entitled  to  protection;  that  as 
the  reply  was  not  assailed,  an  estoppel  must  be  regarded  as  suf- 
ficiently pleaded;  that  the  court  erred  in  excluding  evidence 
which  tended  to  prove  an  estoppel,  and  erred  in  taking  the  case 
from  the  jury. 

The  appellant  may  be  right  in  its  claim  in  regard  to  these  mat- 
ters, and  not  be  entitled  to  recover  in  this  action.  If  it  be  con- 
ceded that  the  guaranty  was  valid,  the  question  which  remains  to 
be  determined  is,  whether  it  created  any  liability  under  the  facts 
which  the  evidence  tends  to  establish.  As  has  been  stated,  the 
draft  was  for  a  carload  of  oranges,  which  were  never  received  by 
Butts.  The  bill  of  lading  was  taken  in  the  name  of  the  shipper, 
Arentz,  was  transferred  to  the  plaintiff,  and  was  pinned  to  the 
draft  when  it  was  presented  to  Butts  for  acceptance.  This  must 
have  been  done  to  secure  the  payment  of  the  draft.  There  was 
never  any  actual  or  constructive  delivery  of  the  oranges  to 
Butts:  Foreheimer  v.  Stewart,  65  Iowa,  596.  They  were  worth- 
less when  they  reached  Council  Bluffs.  It  was  the  duty  of  the 
consignor  to  deliver  them  in  merchantable  condition,  and  it  can- 
not be  claimed,  under  the  evidence,  that  Butts  was  ever  under 
any  obligation  to  receive  them.  Therefore,  he  was  not  liable  by 
reason  of  his  refusal  to  accept  the  draft.  The  form  of  the  un- 
dertaking of  the  defendant  was  that  he  would  "guaranty  Butts* 
draft  for  carload  of  oranges  from  B.  Arentz.^'  It  was  not  to  be 
a  guaranty  of  Arentz'  draft,  nor  of  a  draft  drawn  on  Butts,  and 
not  accepted  by  him,  but  of  one  on  which  he  was  liable,  drawn 
for  a  car  of  oranges.  In  view  of  the  admitted  facts  in  this  case, 
the  conclusion  is  irresistible  that  the  defendant  did  not  under- 
take to  guarantee  ^'^^  the  payment  of  anything  for  which  Mr. 
Butts  should  not  be  liable.  Its  liability  was  not  intended  to  be 
extended  beyond  his,  and  the  form  of   the  guaranty  was  suffi- 
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cient  notice  to  the  plaintiff  of  the  fact.  To  "guarantee"  is  to 
promise  "to  answer  for  the  payment  of  some  debt  or  the  perform- 
ance of  some  duty  in  case  of  the  failure  of  another  person,  who  is, 
in  the  first  instance,  liable  to  such  payment  or  performance"; 
Bouvier's  Law  Dictionary;  Singer  Mfg.  Co.  v.  Littler,  56  Iowa, 
603.  Since  Butts  never  became  liable  on  the  draft,  the  guaranty 
of  the  defendant  has  never  become  operative,  and  there  can  be 
no  recovery  on  it. 

There  is  no  ground  for  claiming  that  the  plaintiff  was  a  good 
faith  purchaser  of  the  draft  for  value.  It  knew  when  it  received 
the  draft  that  it  had  not  been  accepted,  and  that  it  had  been 
drawn  against  a  consignment  of  oranges  which  had  not  been  de- 
livered. It  must  be  charged  with  knowing  from  the  form  of  the 
guaranty  that  the  defendant  would  not  be  liable  unless  Butts  be- 
came responsible  for  the  payment  of  the  draft.  Therefore,  to 
show  that  the  bank  of  Council  Bluffs  habitually  gave  guaranties 
like  that  in  suit,  and  that  the  defendant  was  estopped  ^:o  deny 
that  it  was  a  valid  obligation,  would  have  been  without  effect, 
and  the  plaintiff  could  not  have  been  prejudiced  by  the  refusal  of 
the  court  to  receive  evidence  to  prove  the  estoppel  pleaded. 

Facts  admitted  or  proven  without  conflict  in  the  evidence 
showed  that  there  was  nothing  upon  which  a  verdict  for  the 
plaintiff  could  have  been  founded,  and  the  district  court  did  not 
err  in  directing  a  verdict  for  the  defendant.  Its  judgment  is 
affirmed. 


GUARANTY— DISCHARGE  OF  GUARANTOR.— A  guaranty,  In 
Its  enlarge<3  sense,  is  a  promise  to  answer  for  tlie  payment  of  some 
debt,  or  the  performance  of  some  duty  In  the  case  of  the  failure  of 
another  person,  who  is  in  the  ftrst  Instance  liable:  Mathews  v.  Chris- 
man,  12  Smedes  &  M,  595;  51  Am.  Dec.  124.  As  to  what  Is  necessary 
to  discharge  a  guarantor,  see  Hyland  v.  HaWch,  150  Mass.  112;  15 
Am.  St.  Rep.  174;  note  to  Chamberlain  v.  Dunlop,  22  Am.  St.  Rep. 
811;  Read  v.  Cutts,  7  Greenl.  186;  22  Am.  Dec.  184;  Bishop  r.  Eaton, 
161  Mass.  496;  42  Am.  St.  Bep.  437. 
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[93  lO-WA,  068.] 

STATUTE  OF  LIMITATIONS  —  NEW  PROMISE  — EVI- 
DENCE,—If  letters  are  relied  upon  as  containing  a  new  promise 
arresting  the  operation  of  the  statute  of  limitations,  but  leave  doubt 
as  to  what  debt  is  meant,  parol  evidence  is  admissible  to  show  what 
debt  is  referred  to,  although  the  letters  do  not  state  the  amount  due. 

STATUTE  OF  LIMITATIONS— NEW  PROMISE— MORT- 
GAGE  NOTE  AND  LIEN.— An  admission  or  new  promise  that  sus- 
pends the  operation  of  the  statute  of  limitations  on  a  mortgage  note 
will  keep  alive  the  lien  of  the  mortgage  given  to  secure  the  in- 
debtedness. 

STATUTE  OF  LIMITATIONS— NEW  PROMISE— MORT- 
GAGES—PRIORITY.— If  a  mortgage,  an  action  on  which  Is  ap- 
parently barred  by  the  statute  of  limitations,  remains  uncanceled  of 
record  and  has  actually  been  revived  by  a  new  promise,  the  lien  of 
such  mortgage,  in  the  absence  of  equities  to  the  contrary,  is  superior 
to  subsequent  mortgages  on  the  same  property  to  secure  antece- 
dent debts. 

Hubbard  &  Dawley,  for  the  appellant. 

Woodin  &  Son,  J.  P.  Talley,  N.   B.   Eaymond,  and   C.  H. 

Mackey,  for  the  appellees. 

«''o  GRAN^GEE,  J.  1.  It  will  be  seen  from  the  statement  of 
facts  that  the  Kane  debt,  which  is  that  of  appellant,  is  barred  by 
the  statute  of  limitations,  ^''^  because  more  than  ten  years 
elapsed  after  the  maturity  of  the  last  note  before  action,  and  also 
before  the  mortgages  of  the  banks  and  Eedhead,  Nortoji,  La- 
throp  &  Co.  were  taken.  If  the  statute  of  limitations  is  available 
for  these  mortgages,  the  judgment  is  correct,  unless  the  cause  of 
action  on  the  note  and  mortgage  of  Mrs.  Howe  had  been  revived. 
The  revivor  is  claimed  because  of  certain  letters  from  the  debtor, 
Howard,  to  Treat,  who  was  at  all  times  the  agent  for  Mrs.  Howe. 
The  letters  are  as  follows; 

"J.  B.  Treat,  Esq:  Sigourney,  Iowa,  July,  *86. 

Inclosed  find  draft  for  $50,  for  which  please  acknowledge  re- 
ceipt.   The  balance  will  be  sent  soon. 

Yours  respectfully, 

J.  Q.  HOWAED." 

"J.  B.  Treat:  Sigourney,  Iowa,  Dec.  8,  1886. 

Inclosed  find  draft  for  $45.20,  balance  of  interest  on  notes  to 
July  1,  1886.    Please  excuse  delay,  as  I  have  been  waiting  on 
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gale  of  produce  from  farm,  but  will  wait  no  longer,  and  therefore 
send  you  the  amount  to-day. 

Yours  respectfully, 

J.  Q.  HOWARD." 

"J.  B.  Treat,  Esq:  Sigourney,  Iowa,  Dec.  6,  1887. 

Inclosed  find  draft  for  $45.20,  to  pay  balance  of  interest. 
Thanks  for  waiting.  Yours  respectfully, 

J.  Q.  HOWARD." 

"J.  B.  Treat,  Esq:  Sigourney,  Iowa,  June  6, 1888. 

Inclosed  find  draft  for  $50.00,  to  pay  interest  on  note.  Will 
pay  balance  as  soon  as  I  can. 

Yours  respectfully, 

J.  Q.  HOWARD." 

«J.  B.  Treat,  Esq:  Sigourney,  Iowa,  June  14, 1888. 

Inclosed  find  $45.20  draft,  to  pay  balance  of  interest  on  notes 
to  July  1,  1888.  Yours  respectfully, 

J.  Q.  HOWARD." 

"J.  B.  Treat,  Esq:  Sigourney,  Iowa,  Nov.  18,  1889. 

I  hope  to  be  able  soon  to  pay  the  interest.  1  am  very  sorry  that 
it  has  not  been  paid.  Now,  I  expect  money  from  different  par- 
ties. It  may  not  come  for  six  ^'^^  weeks,  and  it  may  come  any 
day.  I  will  have  to  ask  your  favor  to  wait  a  little  longer.  Will 
certainly  send  it  as  soon  as  I  can,  some  or  all  of  it;  and  I  hope 
also,  if  possible,  to  pay  the  principal,  if  successful  in  my  projects. 

Yours  respectfully, 

J.  Q.  HOWARD." 

A  difficulty  with  these  letters  seems  to  be  in  knowing  to  what 
debt  they  refer.  That  they  refer  to  a  debt  evidenced  by  a  note 
is  not  to  be  doubted.  That  fact  appears  from  the  language  of  the 
letters,  but  the  letters  do  not  identify  the  particular  note  or 
notes  in  a  way  to  say,  from  the  letters  themselves,  that  they 
amount  to  an  admission  or  promise  as  to  a  particular  debt.  Ap- 
pellant offered  to  show  by  Mr.  Treat,  who  received  the  letters 
and  applied  the  payments,  to  what  debt  they  referred.  His  tes- 
timony shows  that  he  resides  in  Monroe,  Wisconsin,  where  Mrs. 
Howe  resided  in  her  lifetime;  that  he  M'as  administrator  of  her 
husband's  estate,  and  negotiated,  on  behalf  of  Mrs.  Howe,  the 
purchase  of  the  Kane  notes  and  mortgage;  that  she  paid  the  fuU 
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face  value  for  them;  that  except  for  one  month,  until  delivery  for 
this  suit,  they  were  in  his  possession,  as  the  agent  for  Mrs.  Howe;: 
that  they  were  the  only  notes  held  by  him,  made  by  Howard ^ 
and  that  he  received  the  letters  offered  in  evidence,  and  applied 
the  remittances  contained  in  them  on  the  notes  in  suit.    By  this, 
testimony,  the  identity  of  the  notes,  referred  to  in  the  letters,, 
is  conclusively  established.    But  it  is  said  the  testimony  is  not 
competent  for  such  a  purpose.    That  such  testimony  is  compe- 
tent has  support  in  Wise  v.  Adair,  50  Iowa,  104,  Stout  v.  Mar- 
shall, 75  Iowa,  498,  and  Miller  v.  Beardsley,  81  Iowa,  720.    It  is 
conceded  that  these  cases  so  hold,  but  it  is  urged  that  the  hold- 
ings are  erroneous,  and  in  conflict  with  Parsons  v.  Carey,  28  lowa^ 
431,  and  Collins  v.  Bane,  34  Iowa,  385.    We  see  nothing  in  either 
of  those  cases  not  in  entire  harmony  with  the  rulings  in  the  ^''^ 
other  cases.    The  question  considered  in  Parsons  v.  Carey,  28- 
Iowa,  431,  is  as  to  the  effect  of  a  particular  payment  in  arrest- 
ing the  operation  of  the  statute  of  limitations.    That  is  not  the- 
question  we  are  considering,  nor  do  the  cases  said  to  embody  the 
erroneous  rule  treat  the  question  as  to  the  effect  of  a  payment  on 
the  statute  of  limitations.    While  the  letters  relied  on  as  contain- 
ing the  requisite  admissions  and  promises  to  revive  the  cause  of 
action  are,  mostly,  those  of  remittances,  it  is  not  the  fact  of  pay- 
ment that  is  relied  on,  but  the  statements  in  the  letters  signed  by- 
the  party.     In  Collins  v.  Bane,  34  Iowa,  385,  we  think  the  rule 
of  the  three  cases  said  to  be  erroneous  has  express  recognition  or 
sanction.    In  that  case,  in  commenting  on  the  admissibility  of 
parol  evidence  to  explain  a  letter  relied  on  as  reviving  the  cause 
of  action,  it  is  said,  upon  the  authority  of  1  Greenleaf  on  Evi- 
dence, sections  277,  282,  290,  that  it  is  a  well-settled  rule  that 
parol  evidence  "is  admissible  to  show  the  subject  matter  referred 
to,  the  person  intended,  and  the  surrounding  circumstances  of 
the  author  of  the  instrument."    The  rule  thus  stated  is  liberal. 
It  permits  parol  evidence  to  show  the  person,  the  subject  mat- 
ter, and  the  surroundings.    ISTothing  more  was  done  by  Treat  in 
this  case.    At  least,  his  testimony  is  not  important  to  a  greater 
extent.    What  was  doubtful  in  the  letters  was  the  subject  mat- 
ter— the  debt.   Collins  v.  Bane,  34  Iowa,  385,  refers  to  Penley  v. 
Waterhouse,  3  Iowa,  418,  where  a  similar  rule  is  recognized.    It 
is,  however,  said  as  to  the  Penley  case  that  the  holding  was  un- 
der a  different  statute.    The  statutes,  then  and  now,  differ  only 
in  this:  that  the  present  statute  requires  that  the  admission  or 
promise  to  arrest  its  operation  shall  be  in  writing,  signed  by  the 
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party.  If,  as  the  statute  then  was,  extraneous  evidence  could  be 
used  to  enable  the  jury  to  apply  the  particular  verbal  statements 
relied  on  to  revive  the  action,  we  do  not  see  why  they  may  not  as 
well  be  used  under  the  **''■*  present  law  for  the  same  purpose. 
That  seems  to  have  been  the  thought  in  the  Collins  case,  which, 
laeing  under  the  present  statute,  refers  to  the  Penley  case,  as  sus- 
taining the  conclusion  announced.  Appellee  quotes  from  the 
Collins  case  the  fifth  division  of  the  opinion,  as  follows:  "The 
plaintiff  introduced  the  defendant  as  a  witness,  and  he  testified 
that  the  debt  referred  to  in  the  letters  written  by  him  was  the 
note  in  controversy,  etc.  This  testimony  the  court  also  rejected 
■as  incompetent.  There  was  no  error  in  so  doing.  The  statute 
requires  the  admission  to  be  in  writing;  parol  evidence  is  not 
competent  to  prove  it.'*  This  is  relied  upon  as  holding  a  different 
rule  from  that  of  Wise  v.  Adair,  50  Iowa,  104,  and  other  cases. 
Such  a  construction  of  the  language  quoted  would  place  it  in 
conflict  with  other  parts  of  the  opinion.  But,  it  may  be  said, 
what  does  it  mean?  AVe  think  it  means  this:  that,  as  testimony 
from  the  defendant,  or  party  to  be  bound  by  the  promise  or  ad- 
mission, it  would  amount  to  a  verbal  admission  or  promise  by 
him.  The  concluding  words  of  the  quoted  division  show  our 
conclusion  to  be  correct.  It  is  there  said:  "The  statute  re- 
quires the  admission  to  be  in  writing;  parol  evidence  is  not 
competent  to  prove  it."  That  is  the  only  argumentative  lan- 
guage in  support  of  the  ruling,  and  leaves  no  doubt  as  to  the 
reasoning  of  the  court.  Such  testimony  from  other  witnesses 
could  not  be  considered  as  admissions  or  promises.  The  author- 
ities outside  of  this  state  are  in  conflict,  but  we  think  the  weight 
of  them,  and  the  reasoning,  support  the  holding  in  this  state. 
We  think  the  testimony  is  proper  for  consideration. 

2.  We  are  next  to  determine  whether  or  not  the  letters,  aided 
by  verbal  proofs,  are  sufficient  to  revive  the  cause  of  action  as 
between  the  maker  of  the  notes  (Howard)  and  appellant.  With 
the  verbal  testimony  to  show  to  what  "notes"  and  "debts"  the  let- 
ters refer,  ^"^^  we  think  there  is  no  room  for  doubt  on  the  ques- 
tion of  admissions  that  the  notes  were  not  paid  as  late  as  Novem- 
ber 18,  1889.  That  these  different  letters,  upon  the  same  sub- 
ject, may  be  considered,  see  Collins  v.  Bane,  34  Iowa,  385.  The 
last  letter  is  a  plain  acknowledgment  that  both  interest  and 
principal  are  unpaid.  In  N"elson  v.  Hanson,  92  Iowa,  356,  54 
Am.  St.  Rep.  568,  this  court  considered  the  different  holdings 
upon  facts  sufficient  to  revive  a  cause  of  action,  and  they  need 
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not  be  again  noticed.  It  is  said  that,  conceding  the  letters  were 
written  with  reference  to  the  notes  in  suit,  there  is  no  admission 
of  tlie  amount  due  thereon.  There  had  been,  before  the  sale 
of  the  notes  to  Mrs.  Howe,  an  indorsement  of  forty-nine  dollars 
on  the  principal  of  the  notes.  No  other  payments  appear  except 
those  of  the  interest  to  July  1,  1888.  It  is  urged  that  the  pay- 
ment of  forty-nine  dollars  is  not  proof  that  other  payments  have 
not  been  made  on  the  principal.  That  is  true,  but  the  admis- 
sions are  clear  that  some  of  the  principal  is  due;  and,  if  so,  the 
cause  of  action  survives  for  whatever  is  due,  and  that  is  to  be  set- 
tled by  averments  and  proof.  These  are  notes  that  on  their  face, 
when  a  cause  of  action  exists,  prima  facie  fix  the  amount  due 
thereon;  and,  if  less  is  claimed  to  be  due,  the  question  is  to  be 
adjusted  upon  issues  formed  for  that  purpose.  It  is  not  as  it  is 
in  case  of  an  account  where  there  is  no  instrument  fixing  the 
amount  of  the  debt.  The  admission  or  promise,  when  made,  is 
as  to  the  note;  that  is,  it  is  an  admission  that  the  note  is  unpaid, 
or  is  a  promise  to  pay  it.  That  is  an  admission  or  promise  as  to 
whatever  is  actually  due.  The  obligation  is  the  same  as  if  the 
action  had  not  been  barred.  It  is  simply  a  revivor  of  the  cause 
of  action  on  the  notes. 

3.  Another  question  in  the  case  is  as  to  the  effect  of  the  re- 
vivor upon  the  subsequent  mortgagees.  ^"^^  An  admission  or 
promise  that  will  suspend  the  operation  of  the  statute  will  keep 
alive  the  lien  of  the  mortgage  given  to  secure  the  indebtedness: 
Clinton  Co.  v.  Cox,  37  Iowa,  570;  Mahon  v.  Cooley,  36  loWa,  479. 
On  the  face  of  the  notes  of  appellant,  the  last  one  would  mature, 
allowing  for  the  days  of  grace,  February  4,  1877,  when  the  cause 
of  action  would  accrue.  The  parties  extended  the  time  for  pay- 
ment to  January  1,  1878,  when  the  statute  of  limitation  com- 
menced to  run.  The  notes  of  the  plaintiff  were  made  February 
1,  1888,  and  those  of  Eedhead,  Norton,  Lathrop  &  Co.  March  7, 
1888,  with  mortgages  to  secure  the  same.  The  revivor  of  the 
cause  of  action  took  place  as  early  as  December  3,  1886,  if  not 
earlier.  In  Miller  v.  Beardsley,  81  Iowa,  720,  it  is  said:  "In  the 
absence  of  proof  to  the  contrary,  the  payment  of  interest  war- 
rants the  conclusion  that  there  is  an  indebtedness  for  the  prin- 
cipal." In  this  case  there  is  no  proof  to  the  contrary.  The  letter 
of  December  3,  1886,  contains  a  remittance  of  forty-five  dollars 
and  twenty  cents,  balance  of  interest  to  July  1,  1886.  With  the 
testimony  showing  the  reference  of  the  letter  to  the  notes  in  suit, 
the  revivor  is  established.    The  other  letters  add  to  the  conclu- 
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Biveness  of  the  fact.  At  the  time  that  the  mortgages  of  plaintiffs 
and  Kedhead,  Norton,  Lathrop  &  Co.  were  taken,  there  actually 
existed  a  cause  of  action,  but,  by  the  records,  the  cause  seem- 
ed to  be  barred;  that  is,  the  period  of  limitation  had  run.    Did 
that  condition  of  the  record  impose  on  parties  taking  new  mort- 
gages any  duty  as  to  inquiry,  or  were  they  justified  in  assum- 
ing that  the  operation  of  the  statute  had  not  been  arrested?    In 
determining  the  question,  all  laws  bearing  on  the  subject  should 
be  considered.    The  law  on  the  subject  of  limitation  of  actions 
as  clearly  provides  for  the  arrest  of  the  operation  of  the  statute 
as  it  does  for  it  to  run.    Now,  when  these  appellees  saw  the  *'"'' 
condition  of  the  record,  what  did  it  suggest  to  them  in  view  of 
the  law?    It  seems  to  ns  it  suggested  this:  The  cause  of  action  to 
foreclose  the  Kane  mortgage  is  barred,  unless  the  operation  of 
the  statute  by  which  it  would  be  barred  has,  in  some  of  the  ways 
provided  by  law,  been  arrested,  or  the  action  has  been  in  such  a 
way  revived.    It  is  not  a  provision  of  the  law  that  the  fact  of  the 
revivor  of  a  cause  of  action,  to  render  it  valid  shall  be  made  a 
matter  of  record.  The  revivor  takes  effect  by  virtue  of  the  admis- 
sion or  promise  in  writing.  It  is  a  provision  of  our  law  that  "the 
time  during  which  a  defendant  is  a  nonresident  of  the  state  shall 
not  be  included  in  computing  any  of  the  periods  of  limitation." 
The  fact  of  such  an  absence,  which  would  arrest  the  running 
of  the  statute,  would  not,  of  course,  be  indicated  by  the  record. 
In  Brown  v.  Rockhold,  49  Iowa,  282,  the  question  of  the  stat- 
ute of  limitation  is  considered,  and  the  case  deals  with  the  fact 
of  nonresidence  from  the  state  by  the  defendant,  the  statutory 
period  having  fully  run;  and,  treating  alone  of  the  effect  of  such 
absence,  it  is  said:  ''To  enable  a  party  to  insist  by  demurrer  upon 
the  statutory  bar,  the  pleading  must  show  on  the  face  thereof 
that  the  cause  of  action  is  within  the  statute.'*  The  legal  effect  of 
the  holding  in  that  case  is  that  the  party  pleading  facts  to  take 
the  case  out  of  the  operation  of  the  statute  need  not  plead  all 
the  facts  to  show  that  the  action  is  not  barred,  but  that,  until  the 
facts  do  appear,  the  law  favors  a  right  of  action.    In  Kerndt  v. 
Porterfield,  56  Iowa,  412,  which  is  a  similar  case,  except  that  the 
second  mortgage  in  that  case  was  given  before  the  period  of  lim- 
itation had  run,  this  language  is  used:   "When  his  interest  was 
acquired,  he  took  it  subject  to  the  mortgage,  with  the  knowledge 
that  the  debt  could  be  revived  by  a  new  promise,  and  the  mort- 
gage lien  would  stand  as  long  as  the  debt  existed."  ®^®  The  case 
leaves  undetermined  the  rule  with  the  facts  in  this  case,  but  the 


Feb.  1895.]     First  National  Bank  v.  Woodman.  293 

language  quoted  is  significant  in  giving  prominence  to  the  fact 
that  a  party  taking  a  second  mortgage  knows  and  must  consider 
that  an  action  barred  may  be  revived,  and  that  the  revivor  may 
be  either  before  or  after  the  statutory  period.  In  Hellman  v. 
Kiene,  73  Iowa,  448,  6  Am.  St.  Rep.  693,  it  ifl  held  that  where 
an  action  is  barred,  and  the  debtor  makes  an  assignment  for  the 
benefit  of  creditors^  the  debtor  can,  after  claims  are  filed  with 
the  assignee,  revive  the  cause  of  action,  and  the  revivor  will  be 
binding  on  the  assignee  and  creditors.  It  is  true  that  case  differs 
somewhat  from  this  as  to  facts,  but  still  it  is  quite  in  line  with 
the  thought  of  other  cases  to  the  effect  that  rights  do  not  vest 
merely  because  of  the  condition  of  the  record  so  as  to  defeat  the 
right  of  a  debtor  to  revive  a  barred  cause  of  action.  But,  on  the 
contrary,  it  tends  to  the  theory  of  permitting  actions  to  be  re- 
vived without  prejudice  because  of  the  record.  The  law  makes 
provisions  for  the  satisfaction  of  record  of  mortgages  when  the 
debts  they  secure  are  paid,  and  the  practice  is  so  common  that, 
where  one  is  not  canceled,  it  naturally  gives  rise  to  the  thought 
that  it  is  not  paid,  even  though  the  period  of  limitation  has  run. 
In  Murphy  v.  Coates,  33  N.  J.  Eq.  424,  where  the  period  had 
run  so  as  to  raise  a  presumption  of  payment,  and  a  second  mort- 
gage was  given,  it  was  held  that  the  record  of  the  first  mort- 
gage, because  uncanceled,  gave  the  second  mortgagee  such  notice 
of  the  first  mortgage  as  to  put  him  on  inquiry;  and  the  first  mort- 
gage, because  of  a  promise  to  pay  by  the  debtor,  that  rebutted  the 
presumption  of  payment  because  of  the  lapse  of  time.  Was  given 
the  priority.  In  view  of  the  statute  on  the  subject,  and  the  au- 
thorities cited,  we  regard  it  as  fairly  well  settled  that  in  the  ab- 
sence of  controlling  equities,  a  second  mortgagee,  where  a  prior 
*'''*  mortgage  is  uncanceled,  must  take  notice  of  the  fact  whether 
or  not  the  cause  of  action  thereon  has  been  revived.  In  this  case 
the  equities  are  not  controlling  in  behalf  of  appellees.  Except  a 
small  sum  the  mortgages  were  given  for  pre-existing  debts  owing 
before  the  action  was  barred  on  appellees'  mortgage.  And,  fur- 
ther, it  does  not  appear  that  anything  was  parted  with  relying 
on  the  condition  of  the  record:  See  Murphy  v.  Coates,  33  N.  J. 
Eq.  424.  A  decree  should  be  entered  giving  to  appellant's  mort- 
gage priority. 
Reversed. 

LIMITATION  OP  ACTIONS— NEW  PROMISE.-The  general  rale 
Is,  that  an  acknowledgment,  to  take  a  case  out  of  the  statute  of  limita- 
tions, need  not  refer  to  the  amount  of  the  debt,  but  there  must  be  no 
uncertainty  as  to  the  debt  referred  to:  Davis  v.  Steiner,  14  Pa.  St. 


294  Mentzer  v.  Western  Union  Telegraph  Co.     [Iowa, 

275;  53  Am.  Dec.  547,  and  note.  See,  also,  Ihe  notes  to  Mumford  y. 
Freeman,  41  Am.  Dec.  532;  Elliott  v.  Leake,  32  Am.  Dec.  314,  and 
Lindeman  v.  Pomeroy,  24  Am.  St.  Rep.  496.  If  the  acknowledgment, 
however,  is  clear  in  its  reference  to  a  debt,  and  the  uncertainty 
i,s  as  to  whether  it  may  have  been  intended  of  another  claim  than 
that  befoi'e  the  court,  proof  that  no  other  claim  was  in  existence 
oiiglit  to  remove  the  objection  of  uncertainty,  and  render  the  admis- 
siou  operative  to  revive  the  only  debt  to  which  it  could  possibly  ap- 
ply: Note  to  Conway  v.  AVilliams,  29  Am.  Dec.  467. 

LIMITATION  OF  ACTIONS— MORTGAGES— MORTGAGE  NOTE 
AND  LIEN.— In  equity,  a  mortgage  is  treated  as  completely  inci- 
dental to  the  debt  which  it  is  intended  to  secure.  So  if  a  debt,  barred 
by  limitation,  is  revived  by  a  new  promise,  it  will  operate  to  revive 
the  mortgage  by  which  such  debt  is  secured,  though  there  be  no 
words  to  that  effect  in  the  new  promise:  Perkins  v.  Sterne,  23  Tex. 
5  )1 ;  76  Am.  Dec.  72,  and  note.  See,  also,  Duty  v.  Graham,  12  Tex. 
427;  62  Am.  Dec.  534. 

LIMITATION  OF  ACTIONS— MORTGAGES— REVIVOR.— As  to 
the  effects  of  a  revivor  of  a  mortgage,  see  note  to  Dasselle  v.  Barnett, 
12  Am.  Dec.  222. 
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TELEGRAPH  COMPANIES— NEGLIGENT  DELAY— DAM- 
AGES FOR  MENTAL  SUFFERING.— If  a  telegraph  company, 
knowing  the  character  and  contents  of  a  telegram  announcing  the 
death  and  the  time  of  the  funeral  of  a  near  relative  of  the  ad- 
dressee, negligently  fails  to  deliver  it,  whereby  such  addressee  is 
prevented  from  attending  the  funeral,  he  may  recover  for  mental 
Buffering  caused  by  such  delay,  although  no  physical  injury  is  sus- 
tained.   The  recovery  may  be  either  ex  contractu  or  ex  delicto. 

EVIDENCE— MENTAL  SUFFERING.— In  an  action  to  re- 
cover damages  for  mental  suffering  caused  by  negligent  delay  in 
the  delivery  of  a  telegram  announcing  the  death  and  time  of  the 
funeral  of  a  near  relative  of  the  addressee,  evidence  that  the  latter 
desired  to  attend  the  funeral,  felt  "hard"  over  the  delay  in  deliver- 
ing the  message,  and  upon  its  delivery,  while  excited  and  anxious, 
telegraphed  to  ascertain  if  he  could  yet  be  present  at  the  funeral, 
Is  sufficient  to  sustain  a  finding  that  he  endured  mental  suffering. 

Mills  &  Keeler,  for  the  appellant. 

Heins  &  Heins,  for  the  appellee. 

'■'**  DEEMEE,  J.  There  was  testimony  tending  to  show,  and 
the  jury  may  well  have  found  that  on  the  eleventh  day  of  April, 
1892,  one  H.  Dorn  delivered  to  the  defendant,  at  Creston,  Ohio, 
to  be  transmitted  to  plaintiflE,  at  Cedar  Rapids,  Iowa,  the  follow- 
ing telegraphic  message: 

"Creston,  Ohio,  11,  1892. 
To  J.  D.  Mentzer,  Cedar  Eapids,  Iowa: 

Mother  dead.    Funeral  Wednesday.    Answer  if  coming  or  not. 

H.  DORN." 
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That  Dom  paid  the  regular  charges  for  transmitting  the  same, 
and,  at  the  time  of  the  delivery  of  the  message,  informed  de- 
fendant's employe  in  charge  of  the  office  at  Creston  that  it  was 
plaintiff's  mother  who  was  dead.    That  the  message  reached  de- 
fendant's office  at  Cedar  Eapids  at  9:16  A.  M.,  April  11,  1892,, 
but  through  the  negligence  and  carelessness  of  defendant's  em- 
ployes, was  not  delivered  until  9  P.  M.,  April  13th.    The  plaintiff 
inquired  at  defendant's  office  at  Cedar  Eapids  at  about  7  o'clock 
in  the  evening  of  April  11th,  and  was  informed  there  was  noth- 
ing there  for  him.    It  is  shown  beyond  dispute  that  plaintiff's 
mother  died  at  Creston,  Ohio,  on  April  11,  1892,  and  was  buried 
on  the  13th,  and  that,  by  reason  of  the  failure  of  defendant  to  de- 
liver the  message  informing  plaintiff  of  her  death,  he  was  pre- 
vented from  attending  her  funeral.    There  was  also  testimony 
tending  to  show  that  plaintiff  lost  some  time  from  his  work,  in 
trying  to  discover  whether  a  message  had  been  sent  him  or  not. 
The  court  gave  the  jury  the  following  instruction  with  reference- 
to  the  measure  of  damages,  in  the  event  they  found  plaintiff 
entitled  to  recover:   "7.  If  you  find  for  plaintiff,  then  you  will 
allow  him  for  the  '^^*  amounts  he  paid  for  messages  sent  by  him, 
if  any;  for  loss  of  time  caused  by  the  failure  to  deliver  said  mes- 
sage, and  rendered  useless  thereby,  if  any;  and,  in  addition  there- 
to, such  an  amount  as  you  may  find  from  the  evidence  to  be  just 
and  reasonable  to  compensate  plaintiff  for  the  damages  sustain- 
ed by  reason  of  mental  anguish  suffered  by  him  by  reason  of 
failure  to  deliver  said  message,  if  any.  But  you  should  not  allow 
plaintiff  anything  for  loss  of  time  or  expense  in  going  to  Cres- 
ton, Ohio,  nor  should  you  allow  plaintiff  for  the  money  paid  by 
Dorn  for  the  message  in  question.'* 

It  is  first  insisted  by  appellant's  counsel  that  the  plaintiff  can- 
not recover  because  he  made  no  contract  with  the  defendant,  and 
is  not  in  privity  with  it;  that  the  action  is  founded  on  contract, 
and  therefore  he  cannot  maintain  the  suit.  Such,  no  doubt,  is 
the  rule  in  England.  But  the  courts  of  this  country  almost  uni- 
versally hold  to  the  contrary.  In  the  recent  case  of  Herron  v. 
Telegraph  Co.,  90  Iowa,  129,  we  had  occasion  to  consider  this 
question;  and  the  holding  there,  which  is  in  accord  with  the  cur- 
rent of  judicial  opinion  in  this  country,  was  that  the  person  to 
whom  the  message  was  addressed  might  maintain  an  action  for 
the  damages  sustained  by  him. 

2.  It  is  conceded  by  appellant's  counsel  that  plaintiff  suffered 
damages  under  the  first  two  heads  covered  by  the  instruction,  to 
the  amount  of  one  dollar,  and  no  complaint   is   made  of   the 
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charge,  so  far  as  it  relates  to  these  two  items.  The  objection  to 
the  instruction  is,  that  it  allows  the  jury  to  assess  damages  for 
''mental  anguish,"  and  it  is  contended  that  such  damages  are  not 
allowable  in  actions  of  this  kind.  Counsel  also  insists  that,  if 
nuch  damages  are  recoverable  in  any  case,  they  should  not  be 
allowed  here,  for  "^^^  the  reason  that  the  testimony  negatives 
any  such  suffering  on  the  part  of  plaintiff  as  would  entitle  him 
to  recover.  Disposing  of  this  last  proposition  first,  we  have  to 
eay  that  there  is  sufficient  testimony  in  the  record  to  justify  the 
conclusion  that  the  plaintiff  did  suffer  as  claimed.  The  evidence 
discloses  such  conduct  on  the  part  of  plaintiff  in  inquiring  for  a 
message  at  the  office  of  the  defendant  company,  and  in  the  efforts 
put  forth  by  him  to  ascertain  if  a  death  message  had  come,  as  to 
evince  mental  anxiety.  Plaintiff  says  he  was  desirous  of  attend- 
ing his  mother's  funeral,  and  that  he  felt  "hard"  because  of 
the  delay  in  the  delivery  of  the  message.  He  immediately  tele- 
graphed to  ascertain  if  he  could  be  present  at  the  funeral,  and 
took  up  his  journey  to  Ohio,  to  be  in  attendance  upon  the  burial. 
"When  he  called  at  defendant's  office,  after  the  receipt  of  the  mes- 
sage, he  was  excited  and  anxious.  He  complained  of  the  delay, 
and  wanted  to  know  why  the  message  was  not  delivered  at  his 
house.  We  think  these  declarations,  and  this  course  of  conduct, 
clearly  indicate  that  plaintiff  did  suffer  as  charged.  We  have, 
then,  the  question  as  to  whether  damages  for  mental  suffering 
can  be  recovered  in  actions  of  this  kind,  independent  of  any  phy- 
sical injury,  where  the  company  is  advised  of  the  character  of 
the  message,  and  negligently  fails  to  deliver  it.  This  question 
has  been  variously  decided  by  the  different  courts  of  the  coun- 
try, but,  up  to  this  time,  is  an  open  one  in  this  state.  The  fol- 
lowing cases  answer  the  proposition  in  the  affirmative:  So  Eelle 
V.  Western  Union  Tel.  Co.,  55  Tex.  308;  40  Am.  Eep.  805; 
Stuart  V.  Western  Union  Tel.  Co.,  66  Tex.  580;  59  Am.  Eep. 
-623;  Gulf  etc.  Ey.  Co.  v.  Wilson,  69  Tex.  739;  Western  Union 
Tel.  Co.  V.  Broesche,  72  Tex.  654;  13  Am.  St.  Eep.  843;  Western 
Union  Tel.  Co.  v.  Simpson,  73  Tex.  423;  Western  Union  Tel.  Co. 
V.  Adams,  75  Tex.  531;  16  Am.  St.  Eep.  920;  Womack  v.  Western 
Union  Tel.  Co.  ''^^  (Tex.  Civ.  App.,  May  10,  1893),  22  S.  W. 
Eep.  417;  Western  Union  Tel.  Co.  v.  Carter  (Tex.  Civ.  App., 
March  9,  1893),  21  S.  W.  Eep.  688;  Wadsworth  v.  Western 
Union  Tel.  Co.,  86  Tenn.  695;  6  Am.  St.  Eep.  864;  Northport 
etc.  E.  E.  Co.  V.  Griffin,  92  Tenn.  694;  Eeese  v.  Western  Union 
Tel.  Co.,  123  Ind.  294;  Western  Union  Tel.  Co.  v.  Stratemeier,  6 
Ind.  App.  125;  Western  Union  Tel.  Co.  v.  Newhouse,  6  Ind.  App. 
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422;  Western  Union  Tel.  Co.  v.  Henderson,  89  Ala.  510;  18  Am. 
St.  Kep.  148;  Thompson  v.  Western  Union  Tel.  Co.,  106  N.  C. 
549;  Young  v.  Western  Union  Tel.  Co.,  107  N.  C.  370;  22  Am.  St. 
Rep.  883;  Thompson  v.  Western  Union  Tel.  Co.,  107  N.  C.  449; 
Chapman  v.  Western  Union  Tel.  Co.,  90  Ky.  265;  Western 
Union  Tel.  Co.  v.  Stephens,  2  Tex.  Civ.  App.  129;  Logan  v.  West- 
ern Union  Tel.  Co.,  84  111.  468;  and  perhaps  others.  While  per- 
haps equally  as  large  a  number  answer  it  in  the  negative.  See 
the  following:  Western  Union  Tel.  Co.  v.  Wood,  57  Fed.  Eep. 
471;  Russell  v.  Western  Union  Tel.  Co.,  3  Dak.  315;  West  v. 
Western  Union  Tel.  Co.,  39  Kan.  93;  7  Am.  St.  Rep.  530;  West- 
ern Union  Tel.  Co.  v.  Rogers,  6S  Miss.  748;  24  Am.  St.  Rep.  300; 
Chapman  v.  Western  Union  Tel.  Co.,  88  Ga.  763;  30  Am.  St.  Rep. 
183;  Connell  v.  Western  Union  Tel.  Co.,  116  Mo.  34;  38  Am.  St. 
Rep.  575;  International  etc. Tel.  Co.v.Saunders,  32  Fla.  434;  Sum- 
merfieldv. Western  Union  Tel.  Co.,  87  Wis.  1;  41  Am.  St.  Rep.  17; 
Francis  v. Western  Union  Tel.  Co.,  58  Minn.  252;  49  Am.  St.  Rep. 
507.  Perhaps  other  cases  announcing  the  same  rule  maybe  found. 
Of  the  text-writers.  Shearman  and  Redfield  on  Negligence,  page 
692,  section  605,  Thompson  on  Electricity,  section  379,  3  Suther- 
land on  Damages, sections  975-980, inclusive, 2  Sedgwick  on  Dam- 
ages, section  894,  and  others,  hold  that  such  damages  may  be  re- 
covered, while  Wood's  Mayne  on  Damages,  page  74,  Cooley  on 
Torts,  271,  and  others,  seem  to  deny  it.  The  general  rule  which  has 
come  down  to  us  from  England,  no  doubt,  is  that  mental  anguish 
and  suffering  resulting  from  mere  negligence,  unaccompanied 
with  injuries  to  the  person,  cannot  be  made  the  basis  of  an  ac- 
tion for  damages:  See  Lynch  v.  Knight,  ''^''^  2  H.  L.  Cas.  577; 
Hobbs  V.  London  etc.  Ry.  Co.,  L.  R.  10  Q.  B.  122.  And  doubt- 
less this  is  the  rule  of  law  to-day  in  all  ordinary  actions,  either  ex 
contractu  or  ex  delicto.  But  it  must  be  remembered  that  there 
are  exceptions  to  the  rule,  and  that  the  telegraph,  as  a  means  of 
conveying  intelligence,  is  comparatively-  a  new  invention.  The 
general  rule  above  referred  to  was  adopted  long  before  the  elec- 
tric current  was  harnessed  and  made  subservient  to  the  will  of 
man.  One  of  the  crowning  glories  of  the  common  law  has  been 
its  elasticity,  and  its  adaptability  to  new  conditions  and  new 
states  of  fact.  It  has  grown  with  civilization,  and  kept  pace  with 
the  march  of  events,  so  that  it  is  as  virile  to-day,  in  our  advanced 
state  of  civilization,  as  it  was  when  the  race  was  emerging  from 
the  dark  ages  of  the  past.  Should  it  ever  fail  to  be  adjustable  to 
the  new  conditions  which  age  and  experience  bring,  then  its  use- 
fulness is  over,  and  a  new  social  compact  must  be  entered  into. 
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Tjet  us  look  at  this  query,  then,  upon  principle,  and  see  if  such 
damages  are  recoverable.  And  first  we  must  determine  the  na- 
ture, objects,  and  purposes  of  telegraph  companies;  their  legal 
status  and  duties  to  the  public,  and  to  those  with  whom  they  do 
business,  then  the  nature  of  the  action,  and,  finally,  the  elements 
of  damage  which  may  be  recovered,  either  by  reason  of  their  breach 
of  contract  or  because  of  their  failure  to  perform  their  duties — • 
and  see  if  there  is  any  reason  known  to  and  recognized  by  the  law, 
why  such  damage  should  not  be  allowed.  Far  be  it  from  our 
purpose  to  make  law.  We  cannot  legislate,  but  will  discover,  if 
we  can,  whether  there  are  any  precedents  for  recovery  lying  in 
the  ashes  of  the  past. 

What,  then,  k  the  nature,  purpose,  and  object  of  the  telegraph, 
and  what  is  its  legal  status?  It  is  a  system  of  appliances  con- 
ducting the  electric  current  or  fluid,  used  for  the  purpose  of  trans- 
mitting intelligence,  ''^®  thought,  or  news  from  one  place  to  an- 
other. Somewhat  akin  is  it  to  a  common  carrier,  in  this:  that 
they  are  both  carriers,  and  must  serve  all  alike;  but  the  carrier 
transports  persons  or  goods,  while  the  telegraph  conveys  intelli- 
gence. The  very  object  of  the  invention  is  to  quickly  convey  in- 
formation from  one  to  another,  upon  which  that  other  may  act. 
It  is  a  public  use,  and  for  that  reason  eminent  domain  may  be  ex- 
ercised in  its  behalf,  and  is  engaged  in  a  business  affecting  pub- 
lic interests  to  such  an  extent  that  the  state  may  regulate  the 
charges  of  companies  engaged  in  the  business.  It  is  not  an  in- 
surer of  the  accuracy  or  of  the  delivery  of  messages  intrusted  to 
it,  but  it  is  60  far  a  common  carrier  as  to  be  bound  to  serve  all 
people  alike,  and  to  exercise  due  care  in  the  discharge  of  its  pub- 
lic duties.  Nor  can  it  provide  by  contract  for  exemption  from 
liability  from  the  consequences  of  its  own  negligence.  Enough 
has  been  stated  to  show  that  it  owes  a  duty  to  all  whom  it  at- 
tempts to  serve,  independent  of  the  contractual  one  entered  into 
when  it  receives  its  messages.  Telegraph  companies  are  held, 
then,  to  the  exercise  of  due  care,  and  for  negligence,  either  in 
sending  or  delivering  messages,  are  liable  to  any  person  injured 
thereby  for  all  the  damages  he  may  sustain.  We  have  stated  these 
rules  in  order  to  show  that  one  who  is  injured  by  their  neglect 
of  duty  may  maintain  an  action,  either  ex  contractu  or  ex  delicto, 
for  the  injuries  sustained.  The  rule,  no  doubt,  is  as  announced 
by  Judge  Cooley  in  his  work  on  Torts,  at  page  104  et  seq:  "In 
many  tases  an  action,  as  for  tort,  or  an  action  for  a  breach  of 
contract,  may  be  brought  by  the  same  party  on  the  same  state  of 
facts.     Tliis,  at  first,  may  seem  in  contradiction  to  the  defini- 
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tion  of  a  tort  as  a  wrong  unconnected  with  contract,  but  the 
principles  which  sustain  such  actions  will  enable  us  to  solve  the 

seeming  difficulty There  are  also,  in  certain  relations, 

duties  imposed  by  '^^^  law,  a  failure  to  perform  which  is  re- 
garded as  a  tort,  though  the  relations  themselves  may  be  formed 

by  contract  covering  the  same  ground Thus,  for  breach 

of  the  general  duty  imposed  by  law  because  of  the  relation,  one 
form  of  action  may  be  brought,  and  for  the  breach  of  contract 
another  form  of  action  may  be  brought'*:  See,  also,  Eich  v.  New 
York  etc.  E.  E.  Co.,  87  K  Y.  382;  Kevin  v.  Pullman  etc.  Car 
Co.,  106  111.  222;  46  Am.  Eep.  688;  Baltimore  etc.  Ey.  Co.  v. 
Kemp,  61  Md.  619;  48  Am.  Eep.  134;  Cooley  on  Torts,  3.  In 
this  state  all  forms  of  action  are  abolished.  The  pleader  simply 
makes  a  plain  statement  of  the  facts,  avoiding  legal  conclusions, 
and  may  recover  as  damages,  on  the  facts  stated,  whatever  the 
law  will  allow,  either  for  breach  of  the  contract  or  for  the  tort 
pleaded.  We  desire  to  make  this  plain,  for  if,  in  the  further  prog- 
ress of  the  opinion,  it  should  appear  that  damages  for  mental 
suffering  are  allowed  in  cases  of  this  kind,  either  for  breach  of 
contract  or  for  tort,  then  plaintiff  may  recover.  With  this 
thought  in  mind,  the  reader  may  also  be  able  to  explain  and 
reconcile  some  of  the  cases  before  cited. 

Having  determined  the  nature  and  objects,  the  status,  and  re- 
lation of  the  defendant  company,  we  turn  to  the  verdict  of  the 
jury  in  this  case,  and  find  that  not  only  did  the  defendant  break 
its  contract,  but  that  it  was  guilty  of  negligence  as  well,  end  that 
under  all  known  rules  of  law,  plaintiff  is  entitled  to  some  dam- 
ages. Defendant  insists  they  are  simply  nominal,  and  plaintiff 
contends  he  has  suffered  acute  and  actual  damages,  for  which  he 
should  be  compensated.  The  general  rule  of  damages  for  breach 
of  contract  comes  down  to  us  from  the  opinion  of  Hadley  v. 
Baxendale,  9  Ex.  341,  and  is  as  follows:  "When  two  parties  have 
made  a  contract  which  one  of  them  has  broken,  the  damages 
which  the  other  party  ought  to  receive  in  respect  of  such  "^^^ 
breach  of  contract  should  be  such  as  may  fully  and  reasonably 
be  considered  either  as  arising  naturally — i.  e.  according  to  the 
usual  course  of  things — from  such  breach  of  contract  itself,  or 
such  as  may  reasonably  be  supposed  to  have  been  in  the  con- 
templation of  both  parties  at  the  time  they  made  the  contract, 
as  the  probable  result  of  the  breach  of  it."  In  actions  for  tort 
the  rule  is  much  broader.  The  universal  and  cardinal  principle 
in  such  cases  is,  that  the  person  injured  shall  receive  compensa- 
tion commensurate  with  his  loss  or  injury,  and  no  more.    This 
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includes  damages  not  only  for  such  injurious  consequences  as 
proceed  immediately  from  the  cause  which  is  the  basis  of  the 
action,  but  consequential  damages  as  well.  These  damages  are 
not  limited  or  affected,  so  far  as  they  are  compensatory,  by  what 
was  in  fact  contemplated  by  the  'party  in  fault.  He  who  is 
responsible  for  a  negligent  act  must  answer  "for  all  the  injurious 
results  which  flow  therefrom,  by  ordinary,  natural  sequence, 
without  the  interposition  of  any  other  negligent  act  or  overpow- 
ering force."  Whether  the  injurious  consequences  may  have 
been  "reasonably  expected"'  to  follow  from  the  commission  of  the 
act  is  not  at  all  determinative  of  the  liability  of  the  person  who 
committed  the  act  to  respond  to  the  person  suffering  therefrom. 
As  said  in  Stevens  v.  Dudley,  56  Vt.  158,  "it  is  the  unexpected, 
rather  than  the  expected,  that  happens  in  the  great  majority  of 
cases  of  negligence."  Under  all  the  authorities,  it  was  the  duty 
of  the  defendant  to  transmit  and  deliver  messages  intrusted  to 
it  without  unreasonable  delay;  and,  in  failing  to  do  so,  it  becomes 
liable  for  all  damages  resulting  therefrom:  Cooley  on  Torts,  646, 
647;  Gray  on  Communication  by  Telegraph,  sees.  81,  82,  et  seq; 
"Wharton  on  Negligence,  sec.  767.  That  a  person  is  entitled  to 
at  least  nominal  damages  for  an  infraction  of  the  duty  imposed 
upon  a  telegraph  company  is  conceded.  And  it  must  also  be 
conceded  ''^^  that  every  person  desires  to  attend  upon  the  obse- 
quies of  his  near  relations.  And  when,  able  and  anxious  to  at- 
tend, he  is,  through  the  negligence  of  a  telegraph  company,  not 
notified  of  their  death  in  lime  to  attend  the  funeral,  he  naturally 
and  almost  inevitably  suffers  mental  pain  and  anguish.  No  man 
is  so  depraved  but  that  he  yet  remembers  his  mother,  and,  when 
able,  will  pay  her  the  last  respect  that  is  her  due.  In  the  case 
at  bar,  it  is  established  that  defendant  knew  the  nature  of  the 
intelligence  it  was  to  transmit,  and  also  knew  that,  if  it  was  not 
delivered  within  a  reasonable  time,  plaintiff  was  likely  to  be 
greatly  pained  on  account  not  only  of  not  knowing  of  the  death 
of  his  mother  until  she  was  placed  under  the  ground,  but  also 
because  of  his  inability  to  attend  the  funeral  on  account  of  the 
delay.  That  the  defendant  should  reasonably  have  contemplated 
such  results,  under  the  rule  laid  down  in  Hadley  v.  Baxendale, 
9  Ex.  341,  is  clear. 

But  it  is  insisted  that  damages  for  mental  suffering,  although 
contemplated  by  the  parties,  cannot  be  recovered  for  mere  breach 
of  contract.  That  such  is  the  general  rule  announced  by  the 
courts,  and  that  it  is  the  rule  with  reference  to  all  ordinary  con- 
tracts must  be  conceded.    But  it  must  be  remembered  that  this 
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rule  grew  up  at  a  time  when  there  was  no  thought  of  the  trans- 
mission of  intelligence  by  electricity.  Breaches  of  contract,  such 
as  the  one  in  question,  were  unknown  to  the  common  law.  The 
business  of  telegraphy  has  grown  up  within  comparatively  re- 
cent years.  But  must  we  say  that  the  law  furnishes  no  remedy 
because  no  case  of  the  kind  was  known  to  the  common  law?  If 
so,  such  law  is  no  longer  applicable  to  our  present  conditions. 
Regard  must  be  had,  too,  to  the  subject  matter  of  the  contract. 
The  message  does  not  relate  to  property.  In  such  cases,  for 
breach  of  contract,  the  law  affords  adequate  compensation.  But 
it  does  ''^^  relate  to  the  feelings,  the  sensibilities,  aye,  some- 
times, even  to  the  life,  of  the  individual.  It  does  not  affect  hit 
pocketbook  seriously,  but  it  does  relate  to  his  feelings,  his  emo- 
tions, his  sensibilities — those  finer  qualities  which  go  to  make  the 
man.  Shall  we  say  that  in  one  case  the  law  affords  compensa- 
tion, and  in  the  other  it  does  not?  Instead  of  goods  which  are 
conveyed  by  the  defendant,  it  is  intelligence — thought.  If  de- 
fendant were  a  common  carrier  of  goods,  it  would  be  liable  for 
all  damages  sustained  by  reason  of  its  breach  of  contract  to  de- 
liver them  within  a  reasonable  time.  But  it  is  said  no  damages 
can  be  recovered  for  failure  to  deliver  intelligence,  beyond  the 
amount  actually  paid  for  the  message,  or  nominal  damages,  al- 
though the  addressee  may  endure  the  greatest  of  mental  pangs, 
notwithstanding  the  fact  that  such  suffering  was  in  the  con- 
templation of  the  parties  at  the  time  the  contract  was  made.  Of 
course,  every  breach  of  contract  is  likely  to  cause  some  pain,  but 
most  of  these  contracts  relate  to  property  and  pecuniary  matters, 
and  in  such  case  the  law  furnishes  what  has  always  been  held  to 
be  an  adequate  remedy  for  the  pecuniary  loss  sustained.  Mental 
suffering  has  never  been  considered  as  within  the  contemplation 
of  the  parties  at  the  time  the  contract  is  entered  into,  and  recov- 
ery cannot  be  had  therefor.  But  few  contracts  have  direct  re- 
lation to  the  feelings  and  sensibilities  of  the  parties  entering 
into  them,  and  the  pain  growing  out  of  the  ordinary  breach  of 
contracts  relating  to  property  is  entirely  diffei-ent  from  that  suf- 
fered from  a  death  message:  Sutherland  on  Damages,  sec.  980. 
"We  find  a  well-recognized  exception  to  the  general  rule  that  dam- 
ages cannot  be  had  for  mental  anguish  in  cases  of  breach  of  con- 
tract, in  the  action  for  breach  of  promise  of  marriage,  and  the 
reason  for  this  exception  is  quite  applicable  here.  In  such  cases, 
the  defendant,  in  making  his  contract,  is  dealing  with  the  feel- 
ings and  emotions.  ^®^  The  contract  relates  almost  wholly  to 
the  affections,  and  one  is  not  allowed  to  so  trifle  with  another's 
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feelings.  He  knows  at  the  time  he  makes  the  contract  that  if 
he  breaks  it  the  other  will  suffer  great  mental  pain,  and  the 
courts,  without  exception,  have  allowed  recovery  in  such  a  case: 
See  Halloway  v.  Griffith,  32  Iowa,  409;  7  Am.  Eep.  208;  Koyal  v. 
Smith,  40  Iowa,  615.  The  distinction  we  have  pointed  out  is 
well  stated  in  1  Sutherland  on  Damages,  section  92.  Other  excep- 
tions have  sometimes  been  made,  which  we  need  not  further  re- 
fer to.  As  said  in  the  case  of  Wadsworth  v.  Western  Union  Tel. 
Co.,  86  Tenn.  695;  6  Am.  St.  Eep.  864:  "These  illustrations 
fierve  the  purpose  of  showing  that  in  the  ordinary  contract  only 
pecuniary  benefits  are  contemplated  by  the  contracting  parties, 
and  that,  therefore,  the  damages  resulting  from  such  breach  of 
contract  must  be  measured  by  pecuniary  standards,  and  that, 
where  other  than  the  pecuniary  benefits  are  contracted  for,  other 
than  pecuniary  standards  should  be  applied  in  the  ascer- 
tainment of  damages  flowing  from  the  breach.^'  "The  case  be- 
fore us,  so  far  as  it  is  an  action  for  breach  of  contract,  is  sub- 
ject to  the  same  general  rule;  and  the  defendant  is  answerable 
in  damages  for  the  breach,  according  to  the  nature  of  the  con- 
tract, and  the  character  and  extent  of  the  injury  suffered  by  rea- 
son of  its  nonperformance.  The  message  was  sent  for  a  particu- 
lar purpose,  of  which  the  defendant  had  knowledge.  That  pur- 
pose was  not  of  a  pecuniary  nature.  There  was  no  offer  or  in- 
struction to  buy  or  sell  anything — ^no  proposition  or  promise 
with  respect  to  any  business  transaction.  The  message  was  of 
far  greater  importance  to  the  receiver  than  any  of  these.  It  was 
information  which  defendant  undertook  to  convey  for  a  stipu- 
lated sum,  and  which,  if  promptly  conveyed,  would  have  enabled 
plaintiff  to  have  been  with  him  at  the  last  moments,  and  would 

have  saved  her  the  injury  of  which  she  complains The 

"^^^^  messages  were  in  proper  language,  and  lawful  in  purpose. 
She  was  entitled  to  the  information  they  contained,  and  to  what- 
ever benefits  that  information  would  have  conferred  upon  her, 
even  though  such  benefits  be  mainly  or  altogether  to  the  feelings 
and  affections.  The  defendant  contracted  that  she  should  have 
those  benefits,  and  that  she  should  be  spared  whatever  pain  and 
anguish  such  information,  properly  conveyed,  would  prevent.'* 
Eevei-ting  now  to  the  damages  which  may  be  allowed  if  the 
action  is  treated  as  ex  delicto,  and  to  the  broader  rule  of  dam- 
ages in  cases  of  tort,  we  find  that,  in  very  many  of  these  actions, 
damages  are  recoverable  for  mental  anguish,  some  of  which  we 
will  refer  to  hereafter.  It  is  conceded  by  appellant's  counsel 
tthat  such  damages  may  in  certain  cases  be  recovered,  but  they 
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insist  that  they  are  never  recoverable  unless  accompanied  by 
eome  physical  injury.  It  seems  to  us  that,  when  it  is  conceded 
that  mental  suffering  may  be  compensated  for  in  actions  of  tort, 
the  right  of  plaintiff  to  recover  in  this  case  is  established.  Let  us 
look  to  some  of  the  cases  authorizing  recovery  in  such  cases,  and 
see  if  there  are  no  analogies.  Damages  for  injuries  to  the  feel- 
ings are  given,  though  there  are  no  physical  injuries,  where  a 
person  is  wrongfully  ejected  from  a  train:  Shepard  v.  Chicago 
etc.  Ky.  Co.,  77  Iowa,  64;  in  actions  for  slander  and  libel:  Ter- 
williger  v.  Wands,  17  IST.  Y.  54;  72  Am.  Dec.  420;  for  malicious 
prosecution:  Fisher  v.  Hamilton,  49  Ind.  341;  for  false  imprison- 
ment: Stewart  v.  Maddox,  63  Ind.  51;  for  criminal  conversation 
and  seduction,  and  for  assault.  So  damages  for  injured  feelings 
were  allowed  where  a  conductor  kissed  a  female  passenger  against 
her  will:  Craker  v.  Chicago  etc.  Ey.  Co.,  36  Wis.  657;  17  Am. 
Rep.  504.  So,  likewise,  it  has  been  held  that  the  removal  of  the 
body  o"f  a  child  from  the  lot  in  which  it  was  rightfully  buried 
to  a  charter  plot  gives  the  parent  "^^^  a  right  to  recover  for  in- 
jury to  his  feelings:  Meagher  v.  Driscoll,  99  Mass.  281;  96  Am. 
Dec.  759.  And  a  widow  may  recover  for  such  suffering  and 
nervous  shock,  against  the  person  who  unlawfully  mutilates  the 
dead  body  of  her  husband,  although  no  actual  pecuniary  damages 
are  alleged  or  proven:  Larson  v.  Chase,  47  Minn.  307;  28  Am.  St. 
Rep.  370.  See,  also,  Sutherland  on  Damages,  see.  979,  and  au- 
thorities cited  for  kindred  cases.  The  wrongs  complained  of  in 
these  cases  all  directly  affected  the  feelings,  and  injury  thereto 
proximately  resulted.  But  not  more  so  than  in  the  case  at  bar, 
where  the  injury  to  the  feelings  is  apparent,  and  suffering  neces- 
sarily followed.  This  rule  of  necessity  applies  where  the  feel- 
ings are  directly  affected  by  the  nature  of  the  wrong  complained 
of.  It  has  no  application  to  such  mental  suffering  as  indirectly 
results  from  the  commission  of  every  tort. 

Let  us  now  look  to  our  own  cases  for  a  moment,  and  see  what 
has  been  held.  In  the  case  of  Stevenson  v.  Belknap,  6  Iowa,  103, 
71  Am.  Dec.  392,  which  was  an  action  brought  by  a  father  for 
the  seduction  of  his  daughter,  this  court  approved  an  instruction 
that  damage  may  be  given,  not  only  for  his  loss  of  service  and 
actual  expenses,  but  also  on  account  of  the  wounded  feelings  of 
the  plaintiff,  and  of  his  anxiety,  as  a  parent  of  other  children, 
whose  morals  may  be  corrupted  by  the  example.  In  the  case  of 
McKinley  v.  Chicago  etc.  R.  R.  Co.,  44  Iowa,  318,  24  Am.  Rep. 
748,  which  was  an  action  for  an  assault  by  one  of  defendant's 
employes  upon  the  plaintiff,  the  lower  court  instructed  the  jury 
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that  plaintiff  might  recover,  as  compensatory  damages,  not  only 
for  bodily  pain  and  suffering,  but  for  the  outrage  and  indignity 
put  upon  him.  This  instruction  was  approved,  and  it  was  held 
that  mental  suffering  not  arising  from  bodily  pain,  but  from  the 
nature  of  the  assault,  might  be  recovered,  the  court  using  this 
language;  "The  question  is  fairly  presented  whether  mental 
anguish,  arising   from   the   nature   and   character   ''^^   of  the 

assault,  constitutes  an  element  of  compensatory  damages 

We,  on  principle,  are  unable  to  see  why  mental  pain  arising  from 
or  caused  by  the  nature  of  the  assault  whereby  the  wound  was  in- 
flicted ....  should  not  be  an  element  of  such  damages."  "A 
careful  examination  of  the  authorities  will  disclose  the  fact  that 
the  weight  of  adjudicated  cases  is  in  favor  of  the  proposition 
that  mental  anguish  arising  from  the  nature  and  character  of  the 

assault  is  an  element  of  compensatory  damages The  mind 

is  no  less  a  part  of  the  person  than  the  body,  and  the  sufferings 
of  the  former  are  sometimes  more  acute  and  lasting  than  those 
of  the  latter."  It  may  also  be  said  in  this  connection  that  the 
court  in  this  case  declined  to  follow  the  case  of  Johnson  v.  Wells, 
6  Nev.  224,  3  Am.  Eep.  345,  and  kindred  cases  which  are  relied 
upon  by  appellant's  counsel,  remarking  that  "the  decided  weight 
of  authority  is  opposed  to  the  view  taken  in  that  case,  and  we  are 
unwilling  to  follow  it,  and  by  so  doing  ignore  the  other  authori- 
ties cited."  That  the  question  was  well  considered  and  deliber- 
ately decided  is  apparent  from  the  fact  that  Mr.  Justice  Day 
dissented  from  the  conclusion  of  the  majority.  In  the  quite 
recent  case  of  Shepard  v.  Chicago  etc.  Ey.  Co.,  77  Iowa,  58,  we 
went  still  farther,  and  squarely  held  that  damages  for  mental 
suffering  are  recoverable,  although  there  was  no  physical  pain 
or  injury.  In  that  case  we  said:  "If  these  things  [wounded  feel- 
ings] may  be  considered  in  connection  with  physical  suffering,  in 
estimating  actual  damages,  we  know  no  reason  which  forbids 
their  being  considered  in  the  absence  of  physical  suffering.  It 
is  said  that  the  'mental  pain'  contemplated  by  the  court  in  the 
case  last  cited  (McKinley  v.  Chicago  etc.  E.  E.  Co.,  44  Iowa,  315, 
24  Am.  Eep.  748)  includes  something  more  than  mere  wounded 
feelings  or  wounded  pride,  and  that  the  latter  can  be  considered 
only  where  malice  is  "^^"^  alleged  and  proven,  and  where  there 
has  been  proof  of  actual  bodily  injury.  We  do  not  think  the 
claim  is  well  founded.  Humiliation,  wounded  pride,  and  the 
like  may  cause  very  acute  mental  anguish.  The  suffering  caused 
would  undoubtedly  be  different  in  different  persons,  and  no  ex- 
act rule  for  measuring  it  can  be  given.     In  ascertaining  it,  much 
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must  necessarily  be  left  to  the  discretion  of  the  jury,  as  en- 
lightened by  the  charge  of  the  court.     The  charge  given  in  thig^= 
case,  as  a  whole,  confined  the  jury  to  an  allowance  for  compen- 
satory damages."     In  the  case  of  Curtis  v.  Sioux  City  etc.  Ey.. 
Co.,  87  Iowa,  632,  this  court  squarely  held  that  damages  might:, 
be  recovered  for  mental  pain  and  suffering,  although  the  dam-- 
ages  for  physical  injury  were  merely  nominal;  and  further  held' 
that  such  damages  were  compensatory,  and  not  punitive.     In  the- 
case  of  Parkhurst  v.  Masteller,  57  Iowa,  480,  which  was  an  action; 
for  malicious  prosecution,  this  court  followed  McKinley  v.  Chi- 
cago etc.  E.  E.  Co.,  44  Iowa,  318,  §4  Am.  Eep.  748,  and  held  that 
in  such  actions  actual  damages  would  include  compensation  for 
bodily  and  mental  suffering,  and  clearly  held  that  damages  for 
mental  suffering  might  be  recovered  in  such  cases  although  en-- 
tirely  disconnected  from  bodily  suffering  or  disability.    In  a  case- 
of  assault  and  battery  (Lucas  v.  Flinn,  35  Iowa,  9),  this  court- 
held  that  damages  for  mental  anguish  might  be  allowed  as  com- 
pensation.   In  the  case  of  Paine  v.  Chicago  etc.  E.  E.  Co.,  45- 
Iowa,  669,  the  rule  in  McKinley  v.  Chicago  etc.  E.  E.  Co.,  44 
Iowa,  318,  24  Am.  Eep.  748,  was  recognized;  but  it  was  held' 
there  was  no  right  of  recovery  for  injury  to  feelings,  on  account ; 
of  the  peculiar  facts  of  that  case.     And  the  case  of  Fitzgerald  v.. 
Chicago  etc.  Ey.  Co.,  50  Iowa,  79,  merely  follows  Paine  v.  Chi- 
cago etc.  E.  E.  Co.,  45  Iowa,  569,  and  holds  that,  under  the  facts, 
plaintiff  was  not  entitled  to  recover.     The  rule  of  McKinley  v^ 
Chicago  etc.  E.  E.  Co.,  44  Iowa,  318,  24  Am.  Eep,  748,  has"  never,, 
to  our  knowledge,  been  doubted  by  any  later  decision.     In  th&  ■ 
case  of  ^<*®  Stone  v.  Chicago  etc.  E.  E.  Co.,  47  Iowa,  88,  29  Am. 
Eep.  458,  it  was  lield  that  the  action  in  that  case,  owing  to  its- 
peculiar  facts,  was  an  action  for  breach  of  contract;  and  that 
damages  for  mental  suffering  were  not  recoverable,  and  in  this- 
case  it  is  said:  "Insult  and  abuse  accompanying  a  breach  of  con- 
tract cannot  affect  the  amount  of  recovery  in  such  actions.     If 
the  action  is  based  upon  a  wrong,  the  jury  are  permitted  to  con- 
sider injury  to  feelings,  and  many  other  matters  which  have  no 
place  in  actions  to  recover  damages  for  breach  of  contracts":  Cit- 
ing Walsh  v.  Chicago  etc.  Ey.  Co.,  42  Wis.  23;  24  Am.  Eep.  376. 
It  is  enough  to  say  here  that  the  action  at  bar  is  ex  delicto,  or 
that  damages  may  be  recovered  as  if  it  were,  under  our  system 
of  code  pleading.     The  only  other  case  having  any  bearing  upon 
this  question  is  Hall  v.  Manson,  90  Iowa,  585,  which  was  a  caso 
wherein  plaintiff  sought  to  recover  damages  for  personal  injuries 
Bustained  by  reason  of  a  defective  street  crossing.     The  lower 
AK.  St.  Rbp.,  Vol.  LVII.— 20 
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court  instructed  the  jury  that  plaintiff  might  recover  "for  the 
peril,  if  any,  the  jury  may  find  she  was  subjected  to,  from  the 
evidence  in  the  case."  This  court  disapproved  the  instruction, 
not  because  damages  for  mental  anguish  could  be  recovered,  but 
because,  "in  our  view  of  the  instruction,  its  wording  would  war- 
rant the  jury  in  allowing  damages  for  mental  pain  and  suffering, 
which  would  include  peril,  and -also  for  peril,  as  a  distinct,  inde- 
pendent, and  additional  element  of  damage,  thereby  allowing 
double  compensation  for  the  peril  plaintiff  was  in,  which  would 
be  erroneous." 

From  these  cases  it  is  apparent  that  in  actions  of  tort  this 
court  has  frequently  announced  the  rule  that  damages  for  men- 
tal suffering  may  be  recovered,  although  there  is  no  physical  in- 
jury. And,  if  this  be  so,  why  is  not  this  a  case  where  they 
ought  to  be  allowed?  It  cannot  be  possible  that  here  is  a  legal 
wrong  for  which  the  law  affords  no  remedy.  The  '^^^  wrong  is 
plain,  the  injury  is  apparent,  and  we  think  the  law  affords  a 
remedy,  for  compensatory  damages,  undfer  the  rules  above  given. 
It  must  not  be  understood  to  follow  that,  in  all  actions  ex  delicto, 
damages  for  mental  suffering  may  be  allowed.  There  must  be 
some  direct  and  proximate  connection  between  the  wrong  done 
and  the  injury  to  the  feelings,  to  justify  a  recovery  for  mental 
anguish.  But,  when  there  this  connection  is  so  manifest  as  in 
the  case  at  bar,  we  think  such  damages  ought  to  be  allowed.  It 
is  very  appropriately  said,  however,  in  one  of  the  cases  which  has 
been  cited,  that  "great  caution  should  be  used  in  the  trial  of 
cases  like  this,  as  it  will  be  so  easy  and  natural  to  confound  the 
corroding  grief  occasioned  by  the  loss  of  a  parent  or  other  rela- 
tive with  the  disappointment  and  regret  occasioned  by  the  fault 
or  neglect  of  the  company,  for  it  is  only  the  latter  for  which  re- 
covery may  be  had;  and  the  attention  of  juries  might  well  be 
directed  to  this  fact."  It  is  not  necessary  for  us  to  determine 
on  which  theory  damages  for  mental  anguish  are  recoverable.  If 
we  find  they  are  recoverable,  either  in  an  action  for  breach  of 
contract,  or  by  reason  of  a  breach  of  public  duty,  then  the  in- 
struction given  by  the  lower  court  was  correct,  and  should  be 
sustained.  It  will  be  noticed  that,  in  some  of  the  cases  holding 
to  a  contrary  doctrine  from  that  here  announced,  recovery  was 
denied  because  of  the  form  of  the  action;  that  is  to  say,  it  was 
held  that  the  action  in  the  particular  case  was  for  breach  of  con- 
tract, and  that  damages  for  mental  suffering  were  not  recoverable 
in  such  an  action.  Whether  they  would  be  recoverable  in  actions 
ex  delicto  or  not  was  not  determined.    Let  us  look  for  a  moment 
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at  Bome  of  the  objections  urged  to  such  a  rule  as  we  have  an- 
nounced. 

1.  It  is  said  that  such  suffering  is  speculative  and  remote. 
We  have,  as  we  think,  answered  this  by  ''''®  showing  that  in  ac- 
tions of  this  kind  it  is  direct  and  proximate  to  the  wrong  com- 
plained of. 

2.  It  is  urged  that  such  damages  are  sentimental,  are  vague 
and  shadowy,  and  that  there  is  no  standard  by  which  an  injury 
can  be  justly  compensated  or  approximately  measured.  This 
objection  is  answered  if  we  find  any  case  in  which  such  damages 
are  allowed,  for  if  they  may  be  allowed  in  one  kind  of  case  they 
may  in  all,  so  far  as  this  objection  is  concerned.  We  have  al- 
ready seen  numbers  of  cases,  both  from  this  and  other  states, 
wherein  it  is  held  that  damages  for  mental  suffering,  independent 
of  physical  injury,  may  be  recovered.  It  is  conceded  by  counsel 
that  damages  can  be  recovered  for  mental  suffering  when  ac- 
companied by  physical  pain  or  bodily  suffering.  If  this  be  true, 
then  let  us  ask  how  they  can  be  any  more  accurately  measured 
when  so  accompanied  than  when  not.  When  it  is  once  conceded 
that  mental  anguish  can  be  considered,  and  compensation  made 
therefor,  then  the  objection  last  urged  falls  to  the  ground. 

3.  It  is  said  there  is  no  principle  on  which  such  damages  can 
be  recovered.  We  have  endeavored  to  show,  to  the  best  of  our 
ability,  that  there  is  abundant  authority  to  justify  a  recovery  in 
such  cases. 

4.  It  is  contended  that  the  rule  opens  up  a  vast  and  fruitful 
field  for  speculative  litigation.  We  have  endeavored  to  so  guard 
and  limit  the  rule  that  there  may  be  no  mistaking  its  operation 
and  effect.  If  recovery  is  for  breach  of  the  contract,  then  it  can 
only  be  had  because  of  tlie  subject  matter — the  fact  that  it  is 
intelligence  that  is  transmitted,  and  the  feelings  only  affected. 
And,  if  the  recovery  is  had  because  it  is  a  tort,  then  a  somewhat 
similar  limitation  is  made,  which  we  have  tried  to  make  apparent. 
If,  as  thus  limited,  the  rule  opens  up  a  vast  and  fruitful  field  of 
"^"^^  litigation,  it  is  only  because  telegraph  companies  fail  to  do 
their  duty.  We  cannot  think  that  a  rule  which  will  tend  to 
make  telegraph  companies  more  careful  in  the  matter  of  deliver- 
ing their  messages  will  be  fraught  with  such  fearful  results  as 
counsel  imagine.  The  single,  plain  duty  of  a  telegraph  company 
is  to  make  transmission  and  delivery  of  messages  intrusted  to  it 
with  promptitude  and  accuracy.  When  that  is  done  its  respon- 
sibility is  ended.  When  it  is  omitted,  through  negligence,  the 
company  should  answer  for  all  injury  resulting,  whether  to  the 
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feelings  or  the  purse,  one  or  both,  subject  to  the  proviso  that 
the  injury  must  be  the  natural  and  direct  consequence  of  the 
negligent  act.  We  cannot  conceive  of  any  danger  in  such  a 
rule.  It  seems  to  us  to  be  in  accord  with  the  enlightened  spirit 
of  modern  jurisprudence  and  that  in  actual  practice  no  evil  can 
result  therefrom.  Juries  may  be  prone,  in  cases  of  this  kind,  to 
place  their  estimates  high;  but  the  judge  is  ever  present,  with 
a  restraining  power,  ample  to  prevent  unconscionable  and  unjust 
verdicts.  Without  further  extending  this  opinion,  it  is  sufficient 
to  say  that  the  instruction  of  the  district  court  was  correct,'and 
the  judgment  is  affirmed. 

TELEGEAPH  COMPANIES— NEGLIGENT  DELAY  IN  TRANS- 
MITTING MESSAGE— DAMAGES  FOR  MENTAL  SUFFERING.— 
Mere  mental  pain  and  anxiety  are  too  vague  for  legal  redress,  where 
no  Injury  is  done  to  person,  property,  health,  or  reputation:  Morton 
V.  Western  Union  Tel.  Co.,  S3  Ohio  St.  431;  53  Am.  St.  Rep.  648,  and 
note.  A  telegraph  company  is  not  liable  for  mental  suffering  and 
pain  resulting  from  its  neglect  to  transmit  a  message  promptly,  al- 
though advised  by  the  contents  of  the  message  that  such  suffering 
and  pain  will  naturally  result  from  Its  failure  to  deliver  the  message 
without  delay:  Connell  v.  Western  Union  Tel.  Co.,  116  Mo.  34;  38  Am. 
St.  Rep.  575,  and  note;  Francis  v.  Western  Union  Tel.  Co.,  58  Minn. 
252;  49  Am.  St.  Rep.  507,  and  note.  These  cases  are  in  accord  with 
the  weight  of  authority;  opposed  to  them,  and  in  accord  with  the 
principal  case,  are  So  Relle  v.  Western  Union  Tel.  Co.,  55  Tex.  308; 
40  Am.  Rep.  805;  Western  Union  Tel.  Co.  v.  Nations,  82  Tex.  539;  27 
Am.  St.  Rep.  914,  and  note. 

TELEGRAPH  COMPANIES— DAMAGES  FOR  MENTAL  AN- 
GUISH— ADMISSIBILITY  OF  EVIDENCE.— In  an  action  for  dam- 
ages against  a  telegraph  company  for  delay  in  delivering  a  dispatch, 
evidence  of  mental  anguish  felt  and  exhibited  by  speech  or  other- 
wise at  the  time  the  dispatch  was  received,  is  competent  and  admis- 
sible: Western  Union  TeL  Co.  T.  Adams,  76  Tex.  681;  16  Am.  Bt. 
Rep.  920,  and  note. 
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Leavenworth  v.  Hatch. 

[57  Kansas,  57.] 

NEGLIGENCE  OP  DRIVER  IS  NOT  IMPUTABLE  TO  ONBJ 
RIDING  BY  INVITATION.— If  a  person,  riding  in  a  carriage  by  in- 
vitation of  tlie  owner,  is  injured  through  the  negligence  of  the 
driver,  the  latter's  negligence  cannot  be  imputed  to  the  i)erson  in- 
jured where  the  driver  had  sole  charge  of  the  vehicle,  and  of  the 
animal  drawing  it,  and  the  person  so  riding  had  no  control  over 
either.  Hence,  the  driver's  negligence  would  not  bar  a  recovery, 
and  it  is  not  erroneous  to  so  instruct  the  jury. 

Action  for  damages  for  personal  injuries.  The  plaintiff,  Ella 
B.  Hatch,  at  the  invitation  of  Mr.  Vantuyl,  whose  family  she 
was  visiting,  in  Leavenworth,  Kansas,  rode  out  one  evening  in 
a  carriage  to  the  Soldiers'  Home,  in  company  with  two  other 
ladies,  to  attend  a  concert.  The  carriage  was  driven  by  a  man 
named  Schroeder.  When  they  returned,  after  the  concert  was 
over,  the  night  was  quite  dark,  and  Schroeder  drove  upon  a  pile 
of  broken  stone,  in  the  street,  which  overturned  the  carriage  and 
threw  it  down  a  high  embankment  below  where  they  were  pass- 
ing. The  plaintiff,  who  was  on  the  back  seat  of  the  buggy,  had 
her  leg  broken  by  the  fall,  and  this  action  was  brought  to  recover 
damages  from  the  city  for  the  injury.  A  portion  of  Fourth 
street,  on  which  the  accident  happened,  was  macadamized  and 
was  out  of  repair,  and  it  became  necessary  for  the  city  to  place 
more  broken  stone  in  the  places  where  it  had  become  worn. 
iFor  this  purpose  the  city  had  stone  hauled  along  the  street  and 
thrown  off  in  different  places,  where  it  was  broken  up  and  left 
in  piles  until  it  could  be  measured,  and  then  spread  out  over  the 
street  wherever  required.    The  driver,  in  returning,  droye  off 
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the  macadamized  part  of  the  road  and  attempted  to  pass  along 
on  the  dirt  road  where,  according  to  some  of  the  evidence,  much 
'of  the  travel  went,  and,  in  doing  so,  met  with  the  accident  as 
stated.  The  plaintiff  alleged,  in  her  petition,  that  she  had  been 
put  to  the  expense  of  two  hundred  and  fifty  dollars  for  medical 
attendance,  and  two  hundred  and  fifty  dollars  more  for  nurses 
and  other  assistants  by  reason  of  the  injury,  and  had  sustained 
damage  because  of  the  injuries  received  in  the  sum  of  four  thou- 
sand five  hundred  dollars.  Judgment  for  five  thousand  dollars 
was  demanded.  The  jury  were  instructed  that,  if  they  found 
in  favor  of  the  plaintiff,  they  might  render  a  verdict  for  any  sum 
within  the  limit  of  five  thousand  dollars.  They  were  further  in- 
structed as  stated  in  the  opinion.  A  verdict  for  three  thousand 
two  hundred  dollars  was  returned  in  favor  of  the  plaintiff,  and 
the  city  appealed. 

C.  F.  \V.  Dassler  and  J.  W.  Haussermann,  city  attorney,  for 
the  plaintiff  in  error. 

Baker,  Hook  &  Atwood,  for  the  defendant  in  error. 

^^  ALLEN,  J.  It  is  insisted  on  behalf  of  the  city  that  there 
was  not  sufficient  evidence  to  support  the  verdict  in  this  case. 
The  witnesses  do  not  all  agree  as  to  the  condition  in  which  the 
street  was  left  on  the  evening  the  plaintiff  was  injured,  but  there 
is  testimony  showing  that  there  were  piles  of  stone  extending 
diagonally  across  the  street,  and  that  most  of  the  travel  was  off 
the  macadamized  part  of  the  street  on  the  dirt.  The  strongest 
evidence  in  favor  of  the  plaintiff  is  to  the  effect  that  it  was  im- 
practicable to  drive  on  the  macadam,  and  that  it  was  necessary 
to  go  to  the  side.  It  was  clearly  shown  that  the  night  was  dark, 
and  that  no  lights  were  placed  at  this  point  at  the  time,  nor  were 
there  any  barriers  to  warn  a  person  approaching  of  danger.  We 
think  there  is  evidence  tending  to  show  that  the  work  was  be- 
ing carried  on  ***  in  a  negligent  manner,  and  that  the  street 
was  in  a  dangerous  condition.  The  question  of  fact,  so  far  as 
there  in  dispute  in  the  evidence,  has  been  resolved  by  the  jury 
in  the  plaintiff's  favor. 

The  principal  question  of  law  presented  is,  whether  the  negli- 
gence of  the  driver,  if  he  was  negligent,  should  be  imputed  to 
the  plaintiff  and  held  to  bar  her  recovery.  The  court  instruct- 
ed the  jury  that  if  the  driver  had  sole  charge  of  the  vehicle,  and 
she  had  no  control  over  him,  his  negligence  could  not  be  im- 
puted to  her  and  would  not  bar  her  recovery.  Counsel  for 
plaintiff  in  error  cite  in  support  of  their  position  the  case  of  Pri- 


June,  1896.]  Leavenworth  v.  Hatch.  311 

deaux  v.  Mineral  Point,  43  Wis.  513;  28  Am.  Eep.  558;  Slater  y, 
Burlington  etc.  Ey.  Co.,  71  Iowa,  209;  Morris  v.  Chicago  etc.  Ey. 
Co.,  26  Fed.  Eep.  22.  These  cases,  it  must  be  conceded,  give 
some  countenance  to  the  contention  of  the  plaintiff  in  error,  but, 
so  far  as  they  do,  we  think  they  are  in  conflict  with  the  current 
of  decisions  on  the  question:  Tompkins  v.  Clay  Street  E.  E.  Co., 
66  Cal.  163;  Danville  etc.  Eoad  Co.  v.  Stewart,  2  Met.  (Ky.)  119; 
Wabash  Ey.  Co.  v.  Shacklet,  105  111.  364;  44  Am.  Eep.  791; 
Transfer  Co.  v.  Kelly,  36  Ohio  St.  86;  38  Am.  Eep.  558;  Bennett 
V.  New  Jersey  E.  E.'etc.  Co.,  36  N.  J.  L.  225;  13  Am.  Eep.  435; 
Cuddy  V.  Horn,  46  Mich.  596;  41  Am.  Eep.  178.  The  foregoing 
were  cases  in  which  the  plaintiff  was  a  passenger  in  a  public  con- 
veyance, and  it  was  held  that  the  servant  in  charge  of  the  con- 
veyance in  which  he  was  riding  was  not  his  servant  in  such 
sense  that  his  negligence  ought  to  be  imputed  to  the  plaintiff; 
See,  also,  Chicago  etc.  Ey.  Co.  v.  Groves,  56  Kan.  601;  Chicago 
etc.  E.  E.  Co.  V.  Eansom,  56  Kan.  559.  In  the  case  of  Dyer  v. 
Erie  Ey.  Co.,  71  N.  Y.  228,  it  was  held:  "Where  one  travels  in  a 
vehicle  over  which  he  has  no  control,  but  at  the  invitation  of 
the  owner  and  driver,  no  relationship  of  principal  and  agent 
arises  ^^  between  them;  and,  although  he  so  travels  voluntarily 
and  gratuitously,  he  is  not  responsible  for  the  negligence  of  the 
driver  where  he  himself  is  not  chargeable  with  negligence,  and 
where  there  is  no  claim  that  the  driver  was  not  competent  to 
control  and  manage  the  team." 

In  the  case  of  Little  v.  Hackett,  116  U.  S.  366,  the, authori- 
ties were  very  fully  reviewed  in  an  opinion  by  Mr.  Justice  Field,' 
and  it  was  held:  "A  person  who  hires  a  public  hack  and  gives 
the  driver  directions  as  to  the  place  to  which  he  wishes  to  be 
conveyed,  but  exercises  no  other  control  over  the  conduct  of  the 
driver,  is  not  responsible  for  his  acts  or  negligence,  or  prevented 
from  recovering  against  a  railroad  company  for  injuries  suffered 
from  a  collision  of  its  train  with  the  hack,  caused  by  the  negli- 
gence of  both  the  managers  of  the  train  and  of  the  driver." 

We  think  the  law  well  settled  that  where*  the  person  injured 
has  no  right  to  control  the  movements  of  the  driver,  and  does 
not,  in  fact,  exercise  any  control,  the  negligence  of  the  diiver 
cannot  be  imputed  to  him. 

Complaint  is  made  of  the  refusal  of  the  court  to  give  other 
instructions,  but  we  think  so  much  of  those  asked  as  was  good 
and  applicable  to  the  case  was  given  in  the  general  charge. 

Complaint  is  also  made  of  the  statement  to  the  jury  that  the 
plaintiff  might  recover  any  ajnount  not  exceeding  five  thousand 
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dollars,  because  it  is  said  that  only  four  thousand  five  hundred 
dollars  was  asked  in  the  petition  for  the  injury,  and  that  there 
vas  no  proof  whatever  concerning  the  value  of  the  medical  ser- 
vices and  expense  for  nurses.  If  the  verdict  and  Judgment  ex- 
ceeded four  thousand  five  hundred  dollars,  this  might  present 
«  question  requiring  consideration,  but  as  the  verdict  is  for 
only  three  thousand  two  hundred  dollars,  we  fail  to  see  any  sub- 
■etance  in  the  complaint,  there  being  no  complaint  that  the  ®^ 
■court  gave  any  other  erroneous  charge  as  to  the  measure  of  dam- 
ages. 

The  judgment  is  affirmed. 

All  the  justices  concurring. 

NEGLIGENCE  OF  DRIVER  IS  NOT  IMPUTABLE  TO  ONE 
BIDING  BY  INVITATION.— The  negligence  of  the  driver  of  a  pri- 
Tate  vehicle  cannot  he  imputed  to  one  invited  to  ride  with  him, 
where  the  person  so  riding  had  no  control  of  the  driver,  or  of  the 
Tehiele,  and  was  free  from  blame;  and  the  driver's  negligence  is, 
^therefore,  no  bar  to  the  other's  recovery  where  the  latter  is  injured: 
See  Reading  Tp.  r.  Telfer,  57  Kan.  796;  post,  p.  355,  and  note  thereto. 


Guild  v.  Atchison,  Topeka   &   Santa  Fb  Kail- 
road    Company. 

[57  KANSAS,  70.] 

SPECIFIC  PERFORMANCE— CONTRACT  FOR  PURCHASE 
AND  SALE  OP  LAND— ENCUMBRANCES  AS  A  BAR.— The  exis- 
tence of  mortgages  and  other  encumbrances  amounting  to  much  less 
than  the  contract  price  to  be  paid  by  a  purchaser  for  land,  and  which 
can  be  completely  discharged  out  of  the  proceeds  of  the  sale,  does 
not  constitute  a  bar  to  an  action  by  the  vendor  to  enforce  the  spe- 
cific performance  of  a  contract  for  the  sale  of  the  land,  especially 
where  such  encumbrances  were  known  to  the  vendee,  because  the 
•<»ourt  is  able  to  provide  for  the  conveyance  of  a  clear  title  to  the  ven- 
•dee;  and  the  existence  of  unpaid  taxes,  even  though  unljnown  to  the 
^defendant,  furnish  no  obstacle  to  the  performance  of  the  contract, 
■where  the  fund  is  ample  for  their  payment. 

DEFINITIONS— THERE  IS  A  DISTINCTION  BETWEEN 
APPRAISERS  AND.  ARBITRATORS.— Persons  selected  to  value 
property  sold  are  simply  appraisers,  and  not  arbitrators,  as  arbitra- 
tion is  properly  the  submission  of  a  matter,  in  controversy  or  dispute 
■between  the  parties,  to  the  decision  of  one  or  more  persons. 

ARBITRATION  AND  AWARD  —  APPRAISERS— REVOCA- 
TION OP  AUTHORITY.— A  mere  nalied  arbitration  is  generally  held 
revocable  at  tiie  pleasure  of  either  party  at  any  time  before  an  award 
Is  made;  but  if  there  is  an  agreement  for  a  valid  consideration  for 
the  purchase  and  sale  of  lands,  or  chattels,  to  be  appraised  by  third 
parties,  and  if  such  appraisement  Is  rather  an  incident  of  the  con- 
tract than  a  single  subject  of  agreement  between  the  parties,  one 
party  cannot  retain  an  advantage  gained  by  the  contract  and  revoke 
the  authority  of  the  appraisers. 
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VENDOR  AND  PURCHASER— SETTLEMENT  OF  PAST 
DIFFERENCES  AS  A  CONSIDBKATION.— The  settlement  of  past 
differences  on  the  basis  of  the  purchase  and  sale  of  land  at  a  value 
to  be  fixed  by  appraisers  is  a  valid  consideration  for  the  agreement 
to  purchase  and  sell,  and  sufficient  to  render  the  contract  irrevocable. 

ARBITRATION  AND  AWARD— WHEN  AUTHORITY  OF 
APPRAISERS  CANNOT  BE  REVOKED.— After  a  contract  for  the 
purchase  and  sale  of  lands,  at  a  price  to  be  fixed  by  appraisers,  to  be 
selected  by  the  parties,  has  been  executed  upon  the  consideration  of 
a  settlement  of  past  differences,  and  where  such  appraisers  are  after- 
ward named  in  accordance  with  the  provisions  of  the  contract,  and  a 
majority  of  them  make  a  valuation  of  the  property,  the  authority  of 
the  appraisers  cannot  be  revoked  at  the  pleasure  of  one  of  the  par- 
ties, for  the  contract  is  then  complete  in  all  its  parts  and  enforce- 
able specifically.  Such  persons,  appointed  to  fix  a  value,  are  merely 
appraisers,  though  they  are  denominated  in  the  contract  as  "arbi- 
trators." 

ARBITRATION  AND  AWARD  —  SETTING  ASIDE  AP- 
PRAISEMENT.—IF  FRAUD,  MISTAKE,  OR  MISCONDUCT  OF 
APPRAISERS  is  relied  upon  as  a  ground  for  setting  aside  an  ap- 
praisement of  lands  made  by  them,  it  must  be  pleaded,  where  they 
are  selected  in  accordance  with  the  agreement  of  the  parties. 

Action  for  the  specific  performance  of  a  contract,  instituted  by 
Charles  Dunn,  as  plaintiff,  against  the  Atchison,  Topeka  &  San- 
ta Fe  Eailroad  Company.  The  plaintiff.  Guild,  was  administra- 
tor of  the  estate  of  Charles  Dunn,  deceased.  The  contract  pro- 
vided for  the  purchase  and  sale  of  certain  lands,  at  a  price  to  be 
fixed  by  appraisers,  who  were  to  be  selected  by  the  parties  in  ac- 
cordance with  the  provisions  of  the  contract.  These  appraisers 
were  denominated  in  the  contract  "arbitrators.'^  The  plain- 
tiff alleged  the  execution  of  the  contract  sued  upon,  the  full  per- 
formance of  all  its  conditions  on  his  part,  and  asked  judgment 
for  the  sum  found  by  the  "arbitrators"  or  appraisers  to  be  the 
value  of  the  land  described  in  the  contract.  The  defendant  ad- 
mitted the  execution  of  the  written  agreement,  but  denied  gener- 
ally the  other  allegations  of  the  petition,  and  alleged  that  the 
premises  were  encumbered  by  two  mortgages  for  a  large  amount, 
which  were  past  due  and  unpaid.  It  also  denied  that  one  C.  W. 
Jewell,  a  third  man  called  in  by  the  two  appraisers  mentioned 
below,  was  ever  legally  appointed  an  arbitrator,  or  that  any  ar- 
bitration was  ever  had  under  the  contract,  and  alleged  that  prior 
to  any  action  by  the  arbitrators  fixing  the  amount  to  be  paid  for 
the  land,  the  agreement  to  arbitrate  was  revoked  by  the  defend- 
ant, and  notice  thereof  served  on  the  plaintiff  and  arbitrators. 
By  the  terms  of  the  contract,  each  party  was  to  select  one  "arbi- 
trator," and  the  two  "arbitrators,"  in  case  of  failure  to  agree, 
were  to  select  a  third  "arbitrator";  and  the  decision  of  a  major- 
ity was  to  be  binding  and  final.  The  railroad  company  desig- 
nated P.  I.  Bonebrake,  and  Dunn  chose  J.  B.  Whitaker.    They 
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failed  to  agree  and  C.  W.  Jewell  was  called  in  as  a  third  man. 
Several  meetings  were  afterward  held,  but  the  appraisers  failed 
to  agree.  On  January  3,  1891,  the  railroad  company  notified  the 
arbitrators  that  it  desired  to  be  heard  on  the  questions  to  be  con- 
sidered. It  was  admitted  on  the  trial  that  the  purpose  of  serving 
this  notice  was  to  keep  the  arbitrators  from  making  an  award 
until  notice  of  withdrawal  of  submission  to  arbitration  could  be 
served  on  them.  On  January  5,  1891,  the  company  did  serve 
such  a  notice,  and  that  the  agreement  to  submit  to  arbitration 
was  revoked,  and  Bonebrake,  deeming  his  authority  at  an  end, 
declined  to  take  any  further  action.  On  January  6,  1891,  Whit- 
aker  and  Jewell  took  the  appraisers'  oath,  and  made  an  appraise- 
ment in  writing,  valuing  the  land  at  twenty-nine  thousand  five 
hundred  and  eighty-six  dollars.  The  plaintiff  and  his  wife  then 
executed  a  warranty  deed,  with  covenants  against  encumbrances, 
and  tendered  it  to  the  company.  It  refused  to  accept  the  deed, 
which  was  then  deposited,  by  the  plaintiff,  in  the  Bank  of  To- 
peka, with  a  written  power  of  attorney  authorizing  John  R.  Mul- 
vane,  president  of  the  bank,  to  receive  the  purchase  money,  and 
out  of  it  to  pay  two  certain  mortgages,  one  for  six  thousand  dol- 
lars, and  the  other  for  four  thousand  dollars,  which  were  encum- 
brances on  the  land.  AVhitaker,  on  cross-examination,  stated 
that  he  considered  Bonebrake  a  representative  of  the  railroad 
company  and  himself  a  representative  of  the  plaintiff,  and  that 
he  was  to  get  the  highest  price  he  could  for  the  land.  The  case 
was  submitted  to  the  court  without  a  jury.  There  was  a  judg- 
ment for  the  defendant,  and  the  plaintiff  appealed. 

John  W.  Day  and  Francis  C.  Downey,  for  the  plaintiff  in 
error. 

A.  A.  Hurd,  0.  J.  Wood,  and  W.  Littlefield,  for  the  defendant 
in  error. 

''^^  ALLEN,  J.  The  answer  of  the  defendant  presented  two 
principal  issues:  1.  That  the  land  described  in  the  contract  was 
encumbered,  and  the  plaintiff  therefore  unable  to  convey  a  per- 
fect title;  2.  That  the  authority  of  the  arbitrators  was  revoked  be- 
fore an  award  was  made.  The  principal  question  for  our  consid- 
eration is  whether  or  not  either  of  these  defenses  was  good  under 
the  facts  disclosed. 

1.  It  appears  that  the  land  was  encumbered  by  mortgages 
amounting  to  ten  thousand  dollars  and  some  interest.  Does  the 
existence  of  an  encumbrance  on  land  contracted  to  be  sold  de- 
feat specific  performance  of  the  contract,  where  the  amount  of 
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the  encumbrance  is  much  less  than  the  amount  of  the  purchase 
money,  so  that  the  encumbrance  can  be  completely  discharged 
from  the  proceeds  of  the  sale?  It  is  well  settled  that  the  pur- 
chaser will  not  be  compelled  to  receive  and  pay  for  a  defective 
title:  Fry  on  Specific  Performance,  sec.  859;  Watts  v.  Waddle, 
6  Pet.  391;  Jeffries  v.  Jeffries,  117  Mass.  184;  Bowen  v.  Vickers, 
2  N.  J.  Eq.  520;  35  Am,  Dec.  516.  Nor  can  a  purchaser  be  com- 
pelled to  accept  a  title  subject  to  encumbrances,  for  the  payment 
of  which  out  of  the  purchase  money  provision  cannot  be  or  i» 
not  in  fact  made:  Hinckley  v.  Smith,  61  N.  Y.  21;  Walsh  v.  Bar- 
ton, '^'^  24  Ohio  St.  28;  Mayer  v.  Ahrain,  77  N.  C.  83.  Nor  can 
the  purchaser  be  compelled  to  receive  a  deed  conveying  an  en- 
cumbered title,  and  be  forced  to  rely  on  the  vendor's  covenants 
for  his  security  against  existing  encumbrances,  unless  he  has 
expressly  agreed  to  do  so.  But  where  an  encumbrance  can  be 
removed  merely  b}'^  the  application  of  the  purchase  money,  and 
the  court  is  able  to  provide  for  the  conveyance  of  a  clear  title  to 
the  vendee,  the  mere  fact  that  encumbrances  exist  which  the 
plaintiiT  has  not  removed,  or  even  is  unable  to  remove  without 
the  application  of  the  purchase  money  for  that  purpose,  will  not 
prevent  a  decree  for  a  specific  performance:  Guynet  v.  Mantel, 
4  Diier,  86;  Halsey  v.  Grant,  13  Yes.  73;  Oakey  v.  Cook,  41  N. 
J.  Eq.  350;  Thompson  v.  Carpenter,  4  Pa.  St.  132;  45  Am.  Dec. 
681.  It  appears  from  the  evidence  of  Dunn  that  the  fact  that 
the  property  was  encumbered  by  a  mortgage  was  known  to  Rob- 
inson, who  said  that  would  make  no  difference;  that  it  could  be 
arranged  out  of  the  proceeds.  This  evidence  is  uncontradicted. 
As  the  amount  of  the  encumbrances  was  but  little  more  than 
one-third  the  proceeds  of  the  sale,  especially  in  view  of  the  de- 
fendant's knowledge  and  statement  with  reference  thereto,  they 
did  not  constitute  a  valid  ground  for  refusing  specific  perform- 
ance of  the  contract.  Nor  does  the  fact  that  one-half  the  taxes 
for  the  year  1890  remained  unpaid,  even  though  unknown  to  the 
defendant,  furnish  any  obstacle  to  the  performance  of  the  con- 
tract.   The  fund  was  ample  for  their  payment. 

2.  The  contract  executed  by  the  parties  provided  for  the  sale 
of  the  plaintiff's  land  to  the  defendant  at  a  price  to  be  fixed  by 
what  are  denominated,  in  the  contract,  as  arbitrators.  It  is  not 
disputed  that  Mr.  Bonebrake  was  named  as  one  of  the  arbitrators 
by  the  "^^  defendant,  and  that  Mr.  Whitaker  was  named  as  an- 
other by  the  plaintiff,  though  the  appointment  of  Mr.  Jewell,  as 
the  third,  is  questioned.  We  think  the  evidence  clearly  shows 
his  selection  by  the  other  two  as  the  third  arbitrator,  and  that 
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he  was  recognized  as  such  by  both  parties.  The  evidence  shows 
that  Bonebrake  and  Whitaker  first  attempted  to  fix  a  price;  that 
they  were  unable  to  agree;  that  thereupon  Jewell  was  selected, 
and  that  the  three  had  two  or  more  consultations,  at  which  they 
endeavored  to  agree  on  a  price.  Bonebrake's  figures  were  lower 
than  those  of  the  others.  The  railroad  company  attempted  to 
revoke  the  authority  of  the  arbitrators.  A  question  is  presented 
whether  they  were  arbitrators,  or  merely  appraisers  selected  to 
value  the  property,  and,  if  the  latter,  whether  the  defendant  could 
still  revoke  their  authority  before  the  appraisement  was  actually 
made.  An  arbitration  is  properly  a  submission  to  the  decision  of 
one  or  more  persons  of  a  matter  in  controversy  or  dispute  be- 
tween the  parties.  The  only  matter  these  persona  were  called 
upon  to  decide  waa  the  value  of  the  land,  which,  according  to  the 
evidence,  had  not  been  discussed  by  the  parties.  Before  the  exe- 
cution of  the  contract  the  defendant  had  taken  possession  of  a 
portion  of  this  land,  and  constructed  its  tracks  along  the  edge 
of  it.  The  plaintiff  was  claiming  damages  for  the  use  and  occu- 
pation of  his  property,  and  insisting  .on  their  payment.  With 
reference  to  this  claim  there  was  a  controversy,  but  by  the  writ- 
ten contract  it  was  agreed  that  the  claim  should  be  waived,  and 
that  the  land  should  be  sold  by  the  plaintiff  to  the  defendant  at 
a  price  to  be  fixed  by  arbitrators.  The  arbitrators  were  not 
named  in  the  contract,  and,  of  course,  there  could  be  no  specific 
performance  of  it  until  they  were  selected.  "^^  They  were,  how- 
ever, afterward  named.  The  question  is,  then,  whether  or  not 
the  defendant,  by  revoking  the  appointment,  could  in  effect  annul 
the  contract. 

It  must  be  borne  in  mind  that  the  railroad  company  was  still 
in  possession  of  a  part  of  the  property,  wholly  without  right,  and 
was  during  all  of  the  time  liable  to  the  plaintiff  for  whatever 
actual  damage  he  had  sustained  by  reason  of  the  defendant's 
occupation  of  his  property.  The  contract  contemplated,  and 
provided,  not  merely  that  the  plaintiff  should  sell  and  the  de- 
fendant should  buy  the  whole  tract  of  land,  but  that  such  pur- 
chase and  sale  should  cancel  all  demands  of  the  plaintiff  for 
what  had  already  been  done.  The  authorities  recognize  a  dis- 
tinction betA\  een  appraisers  of  value  or  persons  selected  to  make 
a  measurement  or  computation  under  such  a  contract,  and  arbi- 
trators properly  so  called.  Conditions  are  frequently  attached 
to  policies  of  insurance  providing  that,  in  case  differences  arise 
between  the  parties  touching  a  loss,  the  matter  shall  be  submit- 
ted to  arbitrators.    Where  these  provisions  are  in  such  form  that 
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they  require  the  submission  of  every  controversy  that  may  arise 
under  the  policy  to  arbitrators,  and  thus  in  terms  oust  the 
courts  of  all  jurisdiction  in  the  matter,  they  are  held  invalid; 
but  where  they  merely  provide  for  the  submission  to  arbitra- 
tors of  the  question  as  to  the  amount  of  loss  sustained,  bo  that 
the  arbitrators  have  nothing  to  do  but  make  an  appraisement  of 
the  property  destroyed,  if  definite  and  reasonable  in  their  pro- 
visions, they  are  generally  sustained,  and  held  to  be,  when  so 
expressly  stated  in  the  policy,  conditions  precedent  to  a  recov- 
ery: Scottish  Union  etc.  Ins.  Co.  y.  Clancy,  71  Tex.  5;  Chippewa 
Lumber  Co.  v.  Phenix  Ins.  Co.,  80  Mich.  116;  Pioneer  Mfg.  ^ 
Co.  v.  Phoenix  Assur.  Co.;  106  N.  C.  28;  Wolff  v.  Liverpool  etc. 
Ins.  Co.,  5Q  N.  J.  L.  453;  Chandos  v.  American  etc.  Ins,  Co.,  84 
Wis.  184.  If  appraisement  may  be  made  a  valid  condition  prec- 
edent to  the  maintenance  of  an  action,  of  course,  when  the  ap- 
praisement is  made  in  accordance  with  the  contract,  it  is  bind- 
ing on  the  parties.  For  other  instances  in  which  the  distinction 
between  an  arbitration,  which  shall  have  the  effect  completely 
to  dispose  of  a  matter  in  controversy  between  the  parties,  and 
an  appraisal  of  property,  or  determination  of  any  matter  of  quan- 
tity or  the  like,  see  the  following  authorities:  Russell  on  Arbi- 
tration, 40;  Garred  v.  Macey,  10  Mo.  161;  Curry  v.  Lackey,  35 
Mo.  389;  Atkinson  v.  Whitney,  67  Miss.  655;  Collins  v.  Collins, 
26  Beav.  306;  Garr  v.  Gomez,  9  Wend.  649.  In  Morse  v.  Merest, 
6  Madd.  25,  it  was  held  that,  where  a  defendant  refused  to  per- 
mit appraisers  to  go  upon  the  land,  the  court  would  remove  the 
impediment  and  direct  the  defendant  to  permit  valuation  to  be 
made.  Smith  v.  Peters,  L.  R.  20  Eq.  Cas.  511,  is  to  the  same 
effect.  In  Rochester  v.  Whiteliouse,  15  N.  H.  468,  it  was  held 
that  the  appointment  of  appraisers  might  be  revoked  the  same 
as  that  of  arbitrators.  On  the  other  hand,  see  Orne  v.  Sullivan,  3 
How.  (Miss.)  161;  34  Am.  Dec.  71.  Where  the  parties  to  an  ac- 
tion have  entered  into  an  arbitration  and  made  the  same  a  rule 
of  the  court,  the  submission  is  not  revocable:  1  Am.  &  Eng. 
Ency.  of  Law,  664;  Morse  on  Arbitration,  232.  But  mere  naked 
arbitration  is  generally  held  revocable  at  the  pleasure  of  either 
party  at  any  time  before  an  award  is  made:  Boston  etc.  R.  R. 
Co.  V.  Nashua  etc.  R.  R.  Co.,  139  Mass.  463;  Morse  on  Arbitra- 
tion, 229;  Russell  on  Arbitration,  156. 

It  would  seem  to  be  settled,  under  the  authorities,  that  where 
there  is  an  agreement  for  the  purchase  and  ®^  sale  of  lands  or 
chattels  to  be  appraised  by  third  parties,  and  such  agreement  is 
upon  a  A-alid  consideration,  and  where  the  appraisement  is  rath- 
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€r  an  incident  of  the  contract  than  a  single  subject  of  agree- 
ment between  the  parties,  one  party  may  not  retain  an  advan- 
tage gained  by  the  contract  and  revoke  the  authority  of  the  ap- 
praisers: McGheehen  v.  Duffield,  5  Pa.  St.  497;  Bank  of  Mon- 
roe v.  Widner,  11  Paige,  539;  43  Am.  Dec.  768;  Atkinson  v. 
Whitney,  67  Miss.  655.  The  English  cases  go  so  far  as  to  hold 
that  a  court  will  remove  obstacles  placed  by  the  vendor  in  the 
way  of  the  appraisers  in  performing  their  duties,  as  held  in 
Morse  v.  Merest,  6  Madd.  25,  and  Smith  v.  Peters,  L.  R.  20  Eq. 
Cas.  511. 

The  plaintiff  had  agreed  that  he  would  sell  his  land  to  the  de- 
fendant at  a  price  to  be  fixed  by  the  appraisers.  He  had  also 
agreed  that,  in  consideration  that  the  defendant  would  purchase 
on  those  terms,  he  would  relinquish  all  claims  for  damages  al- 
ready due  him  from  the  defendant  for  the  use  of  it.  After  the 
appraisers  were  appointed  in  accordance  with  the  terms  of  the 
contract,  he  could  not  have  sued  the  defendant  for  the  occupa- 
tion of  his  land  without  revoking  not  merely  the  appointment  of 
the  appraisers,  but  his  solemn  written  agreement.  This  he  had 
no  right  to  do.  Nor  had  the  defendant  any  better  right  to  re- 
treat from  and  annul  its  solemn  agreement  than  had  the  plain- 
tiff. The  settlement  of  past  differences  on  the  basis  of  the  pur- 
chase and  sale  of  the  land  at  a  value  to  be  fixed  by  the  appraisers 
was  a  valid  consideration  for  the  agreement,  and  sufficient  to 
render  the  contract  irrevocable.  An  appraisement  having  been 
made  by  a  majority  of  the  appraisers,  the  contract  became  com- 
plete in  all  its  parts  and  enforceable  specifically,  unless  other 
equitable  considerations  are  found  constituting  a  valid  defense, 

^^  3.  On  cross-examination,  the  appraiser  Whitaker  made 
statements  indicating  partiality.  If  the  appraisement  had  been 
challenged  by  the  answer  for  fraud,  mistake,  or  misconduct  of 
the  appraisers,  we  might  hesitate  about  holding  the  appraisement 
binding.  But  there  was  no  such  claim  put  forth  in  the  answer, 
and  it  is  clearly  necessary  that  misconduct  should  be  pleaded  if 
relied  upon.  It  seems  to  us  evident  that  the  trial  court  decided 
either  that  the  encumbrances  constituted  a  bar  to  the  plaintiff's 
action,  or  that  the  defendant  could  lawfully,  and  did  in  fact,  re- 
voke the  authority  of  the  arbitrators,  and  that  the  case  was  de- 
cided on  the  issue  presented  by  the  pleadings  under  an  erroneous 
conception  of  the  law. 

The  judgment  is  therefore  reversed  and  a  new  trial  awarded. 

Martin,  C.  J.,  concurring. 
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SPECIFIC  PERFORMANCE— CONTRACT  FOR  SALE  OP  LAND 
—ENCUMBRANCES.— A  covenant  to  sell  and  convey  requires  the 
giving  at  a  good  title  to  the  covenantee,  free  from  all  encumbrances; 
Sibley  v.  Spring,  12  Me.  460;  28  Am.  Dec.  191;  and  the  same  is  re- 
quired under  a  covenant  to  convey  "clear  of  all  incumbrances,"  not- 
withstanding the  vendee's  liuowledge  of  the  existence  of  an  encum- 
brance: Gans  V.  Renshaw,  2  Pa.  St.  34;  44  Am.  Dec.  152;  but  equity 
will  compel  a  vendee  to  talie  a  good  title  subject  to  pecuniary  charge, 
where  adequate  security  is  given,  althoug'h  it  will  not  compel  him 
to  take  a  defective  title:  Thompson  v.  Carpenter,  4  Pa.  St.  132;  45 
Am.  Dec.  681,  and  note. 

CONTRACTS— SPECIFIC  PERFORMANCE.- THE  CONSIDER- 
ATION of  a  contract  necessary  to  support  a  suit  for  its  specific  per- 
formance may  consist  either  of  some  profit  inuring  to  the  promisor 
or  some  detriment  sustained  by  the  promisee:  Rector  v.  Wood,  24  Or. 
396;  41  Am.  St.  Rep.  860. 

ARBITRATION  AND  AWARD— REVOCATION  OF  SUBMISSION 
—SETTING  ASIDE  AWARD,— Arbitration  is  an  arrangement  for 
taliing  and  abiding  by  the  judgment  of  selected  persons  in  some  dis- 
puted matter,  instead  of  carrying  it  to  the  established  tribunals  of 
justice:  In  re  Curtis,  64  Conn.  501;  42  Am.  St.  Rep.  200.  Submissions 
to  arbitration  are  revocable  in  their  nature:  People  v.  Nash,  111  N.  Y. 
310;  7  Am.  St.  Rep.  747.  A  stipulation  for  arbitration,  which  does 
not  provide  for  submitting  the  matters  in  dispute  to  a  particular  per- 
son, or  to  a  particular  tribunal,  but  to  one  or  more  persons  to  be 
mutually  chosen,  is  revocable  by  either  party:  Home  Fire  Ins.  Co.  v. 
Kennedy,  47  Neb.  138;  53  Am.  St.  Rep.  521,  note;  Commercial  Union 
A.ssur.  Co.  V.  Hoclving,  115  Pa.  St.  407;  2  Am.  St.  Rep.  562.  The  rule, 
however,  that  a  party  may  revolse  a  submission  to  arbitration  at  any 
time  before  an  award  is  made,  is  held  to  apply  only  to  eases  of  bare 
submission,  and  there  is  a  line  of  cases  holding  that,  where  a  sub- 
mission is  part  of  an  agreement  containing  other  terms  to  be  per- 
formed by  the  parties,  and  especially  if  those  terms  have  been  exe- 
cuted in  whole  or  in  part,  the  submission  is  not  revocable:  McKenna 
V.  I-yle.  155  Pa.  St.  509;  35  Am.  St.  Rep.  910.  The  applicability  of  the 
principle  that,  where  the  agreement  does  not  provide  for  submitting 
I'latters  in  dispute  to  any  particular  person  or  tribunal  named,  but 
to  one  or  more  persons  to  be  mutually  chosen  by  the  parties,  it  is 
revocable  by  either.  Is  not  disturbed  by  a  provision  in  the  original 
contract  that  no  action  should  be  brought  until  after  the  award  is 
filed,  nor  by  the  fact  that  arbitrators  were  chosen  who  failed  to 
agree;  Commercial  Union  Assur.  Co,  v.  Hocking,  115  Pa.  St.  407;  2 
Am.  St.  Rep.  562.  Awards  will  be  set  aside  In  equity  for  fraud,  mis- 
take, or  misconduct  of  the  arbitrators:  Notes  to  In  re  Curtis,  42  Am. 
St.  Rep.  208;  Jackson  v.  Roane,  35  Am.  St.  Rep.  242;  but  there  are 
cases  holding  that  If  they  are  not  alleged  -and  shown  to  be  unjust, 
equity  will  not  interpose  to  prevent  their  enforcement:  Note  to  El- 
mendorf  v.  Harris,  35  Am.  Dec.  594. 
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insurance— PLEADING  CONCURRENT  INSURANCE- 
MATTER  OF  DEFENSE.— Although  a  policy  of  insurance  contains 
conditions  respecting  the  liability  of  the  insurer,  in  case  of  loss, 
where  there  is  concurrent  insurance,  the  plaintiff,  in  an  action  on  his 
policy,  need  not  mention,  in  his  complaint,  a  concurrent  policy  of  in- 
surance, though  it  exists,  as  anything  therein  exempting  the  defend- 
ant from  liability  is  matter  of  defense  to  be  set  up  by  answer. 

INSURANCE— WHAT  CONDITION  AS  TO  ARBITRATION 
IS  NOT  A  CONDITION  PRECEDENT  TO  SUIT  ON  POLICY.— A 
condition,  in  a  policy  of  insurance,  providing,  in  case  of  any  differ- 
ence of  opinion  between  the  Insurer  and  the  insured,  that  damage 
shall  be  appraised  by  disinterested  appraisers,  and  the  amount  of  any 
loss  submitted  to  ai'bltration,  and  further  providing  that  no  action 
against  the  company  shall  be  sustained,  unless  an  award  shall  first 
have  been  returned,  does  not  make  arbitration  a  condition  precedent 
to  commencing  suit  on  the  policy,  and  is  inoperative  where  no  arbi- 
trators have  been  agreed  upon.  The  number  of  arbitrators  not  being 
epecified,  nor  the  mode  of  selecting  them,  the  condition  is  too  indefin- 
ite to  be  valid  and  enforceable. 

INSURANCE— WHAT  IS  NOT  PART  OF  PROOFS  OF  LOSS 
—AOTION  NOT  PREMATURE,  WHEN.— Under  a  policy  of  insur- 
ance making  a  loss  payable  In  sixty  days  after  proofs  of  loss  are  fur- 
nished, and  fully  specifying  what  such  proofs  shall  be,  but  requiring 
the  insured  to  furnish  duplicate  bills  of  goods  purchased  in  case  the 
company  shall  require  them,  such  duplicate  bills  are  not  a  part  of 
the  proofs  of  loss.  The  loss  is  payable  in  sixty  days  after  the  regu- 
lar proofs  are  received  by  the  company,  and  an  action  therefor  Is 
not  prematurely  brought  though  the  duplicate  bills  are  not  furnished 
sixty  days  before  the  commencement  of  the  action. 

H.  M.  Jackson,  for  the  plaintiff  in  error. 

King  &  Kelley,  for  the  defendants  in  error. 

^  ALLEN,  J.  The  defendants  in  error  brought  suit  against 
the  plaintiff  in  error  to  recover  two  thousand  eight  hundred  dol- 
lars claimed  under  a  policy  of  insurance — two  thousand  dollars 
on  a  general  stock  of  merchandise,  and  eight  hundred  dollars  on 
furniture  and  ffxtures,  alleged  to  have  been  destroyed  by  fire 
on  the  twenty-fifth  day  of  May,  1891.  A  copy  of  the  policy  was 
attached  to  the  petition,  and  its  execution  was  admitted  by  the 
defendant.  The  petition  alleges  that  due  notice  of  the  fire  was 
given  in  accordance  with  the  terms  of  the  policy;  that  proofs 
of  loss  were  made  as  required;  that  the  plaintiff  had  performed 
all  the  conditions  of  the  policy  on  his  part;  and  that  the  de- 
fendant, through  its  agents,  had  examined  the  plaintiffs  under 
oath  as  to  the  amount  and  cause  of  the  loss,  and  refused  to  pay 
the  same,  and  thereby  waived  all  proofs  ^''  of  loss.  The  answer 
admits  that  the  property  was  destroyed  by  fire,  as  alleged,  except 
about  two  hundred  and  fifty  dollars  worth,  and  alleges  fraud 


June,  1896.]     ^tna  Insurance  Co.  v.  McLead.  381 

and  false  swearing  in  the  proofs  of  loss  furnished  by  the  plain- 
tiffs, and  the  existence  of  concurrent  insurance  on  the  property 
to  the  amount  of  seventeen  hundred  dollars,  and  that  the  de- 
fendant was  entitled  to  have  the  loss  prorated  between  the  two 
companies  in  case  it  should  be  held  liable.  There  was  a  general 
denial  of  the  allegations  of  the  petition  not  expressly  admitted. 
The  reply  admitted  that  the  plaintiffs  held  another  policy  of  in- 
surance for  seventeen  hundred  dollars,  concurrent  with  that  of 
the  defendant,  but  alleged  that  the  total  value  of  the  property 
destroyed  was  six  thousand  dollars.  The  case  was  tried  with  a 
jury,  and  a  general  verdict  rendered  in  favor  of  the  plaintiffs 
for  the  amount  of  the  policy.  1.  The  "answer  alleged,  and  the 
reply  admitted,  that  the  plaintiffs  held  concurrent  insurance. 
There  were  conditions  on  the  back  of  the  policy  issued  by  the 
defendant  with  reference  to  the  liability  of  the  defendant  in 
such  a  case.  It  is  urged  by  counsel  here  that  the  petition  fails  to 
state  a  cause  of  action  because  of  the  failure  of  the  plaintiffs  to 
set  up  in  their  petition  the  other  poKcy,  wliich  was  issued  by  the 
Denver  Insurance  Company,  and  to  show  what  its  terms  and 
conditions  were  affecting  the  defendant's  rights.  The  only  at- 
tempt to  raise  any  question  on  the  sufficiency  of  the  pleadings, 
was  by  objection  to  the  introduction  of  evidence.  We  find  noth- 
ing substantial  in  the  contention.  The  petition  was  sufficient. 
If  there  was  anything  in  the  policy  of  insurance  issued  by  the 
Denver  company  exempting  the  defendant  from  any  part  of  its 
liability,  it  was  a  matter  of  defense  of  which  the  defendant 
could  take  advantage  by  answer.  The  plaintiffs'  rights  were  not 
based  on  the  concurrent  policy  of  insurance,  and  it  ®®  was  un- 
necessary to  make  any  reference  to  it  in  the  petition.  The  au- 
thorities cited  do  not  apply  to  the  case  under  consideration. 

2.  One  of  the  principal  questions  presented  is,  whether  the 
submission  of  the  amount  of  loss  to  appraisement  by  arbitrators 
was  a  condition  precedent  to  the  plaintiffs'  right  of  recovery. 
The  provisions  of  the  policy  affecting  this  question  are  as  follows: 
"In  case  of  failure  to  agree,  the  said  damage  shall  be  appraised 
on  each  article  by  disinterested  appraisers  mutually  agreed  upon, 
whose  detailed  report  in  writing  shall  form  a  part  of  the  proofs 
required  to  be  furnished  by  the  claimant;  one-half  of  the  ap- 
praisers' fees  to  be    paid    by  the    insurers Payment  of 

losses  shall  be  made  in  sixty  days  after  the  loss  shall  have  been 
ascertained  and  proved,  and  in  case  differences  shall  arise  touch- 
ing the  amount  of  any  loss  or  damage,  it  shall  be  submitted  to 
the  judgment  of  arbitrators  mutually  chosen,  whose  award  in 
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Tilting  shall  be  binding  on  the  parties It  is  further- 
more hereby  expressly  provided  and  mutually  agreed  that  no  suit 
•or  action  against  this  company  for  the  recovery  of  any  claim  for 
ioss,  by  virtue  of  this  policy,  shall  be  sustainable  in  any  court  of 
law  or  chancery,  unless  an  award  of  damages  by  arbitrators  as 
Jierein  provided  for  shall  first  have  been  returned." 

There  is  no  claim  on  the  part  of  the  plaintiffs  below  that  any 
■award  was  ever  made,  or  that  any  request  was  made  by  either 
party  that  appraisers  or  arbitrators  should  be  chosen.     It  was 
•claimed,  however,  by  them   that   the   adjusters   who    came   to 
JMarion,  where  the  plaintiffs  live,  and  where  the  property  de- 
^^fitroyed  was  situated,  arid  examined  into  the  circumstances  of 
the  loss,  had  denied  all  liability  under  the  policy,  and  that  they 
thereby  waived  the  conditions  of  the  policy  with  reference  to  ar- 
tbitration  and  proofs  of  loss.    The  ^®  insurance  company  claim- 
ed that  it  had  never  denied  liability  prior  to  filing  its  answer  in 
the  case,  and  that  it  had  never  waived  any  of  the  conditions  of 
the  policy.     We  shall  consider  the  case  as  though  the  defend- 
ant's contention  in  this  respect  were  sound,  and  shall  assume 
that  there  never  was  a  denial  of  liability,  though  the  jury,  in 
answer  to  a  special  question,  found  that  there  was  such  a  denial. 

There  certainly  was  a  disagreement  between  the  parties  as  to 
the  amount  of  the  plaintiffs'  loss,  and  as  to  the  value  of  the 
property  destroyed  by  the  fire,  so  that  the  provisions  of  the  pol- 
icy with  reference  to  arbitration  clearly  apply.  Are  they  valid 
and  enforceable?  Is  arbitration  a  condition  precedent  to  the 
plaintiffs'  right  of  recovery?  The  learned  counsel  for  the  plain- 
till  in  error  cites  a  long  list  of  authorities  to  sustain  his  position. 
We  shall  notice  only  so  many  of  them  as  seem  necessary  to  il- 
lustrate the  current  of  decisions  on  this  subject.  The  case  of 
Scottish  Union  etc.  Ins.  Co.  v.  Clancy,  71  Tex.  5,  was  an  action 
on  a  policy  providing  that,  unless  the  amount  of  damage  should 
be  agreed  upon,  it  should  be  appraised  by  disinterested  and 
■competent  persons,  one  to  be  selected  by  the  company,  one  by 
the  assured,  and,  when  either  party  demanded  it,  the  two  so 
chosen  to  select  an  umpire,  and  the  award  of  any  two  to  be  bind- 
ing. This  appraisal  was  to  form  a  part  of  the  proofs  of  loss,  and 
to  be  made  before  the  loss  should  be  payable.  It  was  held  a 
valid  provision,  and  that  no  action  could  be  maintained  if  the 
insured,  upon  demand  made  for  such  appraisement,  refused  to 
comply  therewith,  and  that  the  appraisement  was  a  condition 
precedent  to  the  plaintiff's  ripfht  of  recovery.  The  case  of  Pio- 
neer Mfg.   Co.   V.  Phoenix  Assur.   Co.,   106  N.   C.  28,  is  to 
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the  same  effect.  In  the  case  of  Chippewa  Lumber  Co.  v, 
100  phenix  Ins.  Co.,  80  Mich.  118,  the  provisions  of  the  policy 
were  siibstaiitially  the  same  as  in  the  other  cases.  There  was  no 
express  demand  of  arbitration,  but  the  insurance  company  insist- 
ed "on  estimating  the  loss  under  the  contract,"  and  it  was  held 
that  the  provision  of  the  policy  was  valid,  and  a  condition  pre- 
cedent to  the  plaintiff's  recovery.  In  the  case  of  Chandos  v. 
American  etc.  Ins.  Co.,  84  Wis.  184,  it  was  held  that  "the  de- 
cision of  arbitrators  or  appraisers,  chosen  pursuant  to  an  insur- 
ance policy,  to  determine  the  amount  of  a  loss  as  to  what  partic- 
ular articles  or  items  of  property  are  embraced  within  the  gen- 
eral description  of  the  property  insured,  is  final  and  conclusive,'* 
and  that  a  mortgagee  to  whom  the  insurance  was  payable  was 
bound  by  the  award  though  not  a  party  to  it.  In  "Wolff  v.  Liver- 
pool etc.  Ins.  Co.,  50  N.  J.  L.  453,  it  was  held  on  demurrer  that 
a  provision  similar  to  the  one  in  the  Texas  case,  above  cited, 
"making  an  appraisal  of  the  amount  of  the  loss  or  damage  a 
prerequisite  to  a  suit  on  the  instrument,  is  legal."  In  Conti- 
nental Ins.  Co.  V.  Wilson,  45  Kan.  250,  23  Am.  St.  Eep.  720,  it 
was  held  that  the  provision  of  the  policy  then  under  consideration 
did  not  make  arbitration  a  condition  precedent  to  recovery,  and 
that  a  refusal  on  the  part  of  the  insurance  company  to  arbitrate 
was  a  waiver  of  the  provision.  In  Capitol  Ins.  Co.  v.  Wallace,  48 
Kan.  400,  it  was  held  that  where  a  stipulation  is  contained  in  the 
policy  that  "in  case  differences  shall  arise  as  to  the  amount  of 
any  loss  or  damage  ....  the  matter  shall,  at  the  written  re- 
quest of  either  party,  be  submitted  to  two  impartial  appraisers," 
and  whore  it  did  not  appear  that  differences  arose  as  to  the 
amount  of  loss  or  damage,  and  neither  party  asked  that  appraiS' 
ers  be  appointed,  arbitration  was  not  a  condition  precedent  to 
recovery. 

^^^  In  all  the  cases  we  have  examined  in  which  arbitration  has 
been  held  a  condition  precedent  to  recovery,  the  policy  under 
consideration  pointed  out  a  definite  and  practicable  method  of 
selecting  arbitrators  to  determine  the  question.  In  the  policy 
now  under  consideration,  the  number  of  arbitrators  is  not  fixed, 
and  the  method  of  appointment  is  by  mutual  agreement,  render- 
ing it  necessary,  if  arbitration  should  be  had,  that  the  parties 
should  both  agree:  1.  As  to  the  number  of  arbitrators  to  be 
chosen;  and  2.  On  each  person  who  should  act  as  such.  In  the 
case  of  Case  v.  Manufacturers  etc.  Ins.  Co.,  82  Cal.  263,  it  was 
held  that  a  clause  in  the  policy  that  "in  case  of  differences  touch- 
ing any  loss  or  damage  alter  proof  thereof  has  been  received  in 
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due  form,  the  matter  shall,  at  the  written  request  of  either  party, 
be  submitted  to  impartial  appraisers,  whose  award  in  writing 
shall  be  binding  on  the  parties,'"  and  not  providing  for  the  num- 
ber of  appraisers  or  the  mode  of  their  selection,  is  too  vague  to 
give  defendant  a  right  to  demand  arbitration,  and  plaintiff's  re- 
fusal of  such  demand  does  not  deprive  him  of  the  right  to  sue 
on  the  policy,  or  to  prove  the  full  amount  of  his  loss,  even 
though  it  is  more  than  stated  by  him  in  the  proofs.  The  case  of 
Mark  v.  National  Fire  Ins.  Co.,  24  Hun,  565,  was  an  action  on  a 
policy  of  insurance  containing  the  following  provision:  "In  case 
differences  shall  arise  touching  any  loss  or  damage  after  proof 
thereof  has  been  received  in  due  form,  the  matter  shall,  at  the 
written  request  of  either  party,  be  submitted  to  impartial  arbi- 
trators, whose  award  in  writing  shall  be  binding  on  the  parties 
as  to  the  amount  of  such  loss  or  damage,  but  shall  not  decide  the 
liability  of  the  company  under  this  policy." 

It  then  provided  that  no  action  should  be  maintained  until 
after  an  award.  It  was  held  that  an  award  was  not  a  condition 
precedent  to  a  recovery,  ^^  but  that  the  clause  in  the  policy 
would  be  treated  as  an  independent  covenant,  collateral  to  the 
agreement  to  pay.  In  that  case,  an  attempt  was  made  to  name 
arbitrators,  but  the  parties  failed  to  agree  on  the  persons  who 
should  act  as  such.  This  decision  was  affirmed  by  the  court  of 
appeals:  Mark  v.  National  etc.  Ins.  Co.,  91  N.  Y.  663. 

No  attempt  was  made  to  arbitrate  in  this  case,  and  we  think 
the  provisions  of  the  policy  are  without  any  binding  force,  for 
two  reasons:  1.  They  are  vague  and  indefinite;  and  2.  They 
place  it  within  the  power  of  either  party  effectually  to  defeat  any 
submission  to  arbitration  merely  by  refusing  to  consent  to  the 
number  of  arbitrators  named  by  the  other  party,  or  to  agree  to 
the  persons  suggested.  Neither  party  should  be  charged  with 
unfairness  because  of  a  refusal  to  accept  as  arbitrators  persons 
suggested  by  the  other.  No  means  are  provided  for  bringing  the 
parties  to  terms  and  securing  arbitrators  should  they  attempt  to 
do  so.  It  is  like  requiring  two  persons  to  enter  into  a  new  con- 
tract, the  terms  of  which  either  one  is  at  full  liberty  to  accept  or 
reject. 

3.  Formal  proofs  of  loss  were  made  out  by  the  plaintiffs  and 
forwarded  to  the  home  office  of  the  defendant  company,  where 
they  were  received  on  the  twelfth  day  of  June.  The  company 
forwarded  them  to  its  general  agent  at  Omaha,  and  the  plain- 
tiffs heard  nothing  from  them  until  July  12th,  when  their  at- 
torneys received  a  letter  from  their  agent  at  Omalia,  dated  July 
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10th,  calling  for  duplicate  bills  of  the  entire  stock  of  goods  pur- 
chased since  the  plaintiffs  commenced  business.  There  were 
other  criticisms  of  the  proofs  contained  in  the  letter,  but  there 
was  an  explicit  demand  for  the  duplicate  bills.  The  original 
bills  having  been  destroyed  by  fire,  the  plaintiffs  obtained  a  large 
number  of  duplicate  *^*  bills  from  wholesale  houses,  which, 
with  an  explanatory  affidavit  of  one  of  the  plaintiffs,  were  for- 
warded to  the  defendant  August  1st.  No  response  was  received 
until  the  eighth  day  of  September,  when  the  company  objected 
to  the  bills  as  not  being  certified  under  the  conditions  of  the  pol- 
icy. This  action  was  commenced  on  the  5  th  of  September,  and 
it  is  insisted  that  it  was  prematurely  brought;  that  the  loss  was 
not  payable  until  sixty  days  after  proofs  of  loss  were  furnished; 
that  duplicate  bills  constituted  a  part  of  the  proofs  required  by 
the  policy,  and  that  those  sent  were  insufficient  and  not  received 
sixty  days  before  the  commencement  of  the  suit.  It  is  conceded 
that  the  duplicate  bills  were  not  furnished  sixty  days  before  the 
commencement  of  this  action.  In  the  face  of  the  policy,  it  is 
provided  that  the  loss  is  ''to  be  paid  within  sixty  days  after  no- 
tice and  proof  thereof  made  by  the  assured  in  conformity  to  the 
conditions  printed  on  the  back  of  this  policy."  On  the  back  of 
the  policy.  No.  14  provides  what  the  proofs  of  loss  shall  contain, 
and  then  continues:  "And  also,  if  required,  shall  produce  their 
books  of  account  and  other  proper  vouchers,  and  furnish  certified 
copies  of  all  bills  and  invoices,"  and  then  further  pro- 
vides that  the  insured  shall,  if  required,  submit  to  an  examina- 
tion. The  policy  does  not  treat  the  certified  bills  as  a  part  of  the 
proofs  of  loss.  They  are  mentioned  after  a  full  statement  of 
what  the  proofs  of  loss  shall  contain,  and  are  only  to  be  fur- 
nished in  case  the  company  shall  require  them.  We  think  the 
loss  became  payable  sixty  days  after  the  original  proofs  were  re- 
ceived by  the  defendant,  and  that  the  suit  was  not  prematurely 
brought. 

4.  The  defendant  asked  the  court  to  require  the  jury  to  an- 
swer ninety-four  special  questions.  Of  these  the  *®*  court  re- 
quired answers  to  thirty-nine  only,  and  complaint  is  made  of 
the  refusal  to  require  answers  to  all  the  questions.  We  think  the 
court  ruled  correctly  in  the  matter.  The  questions  it  declined 
to  submit  to  the  jury  were  as  to  minute  and  unimportant  mat- 
ters, and  answers  to  them  would  not  have  thrown  any  light  on 
the  question  of  the  defendant's  liability,  or  the  amount  thereof. 
Numerous  other  complaints  of  the  action  of  the  court  in  admit- 
ting and  excluding  evidence,  in  giving  and  refusing  instractions. 
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in  allowing  an  amendment  to  the  petition  and  in  overruling  the 
motion  for  a  new  trial  are  made,  but  we  find  nothing  substantial 
in  any  of  them.  The  construction  we  have  given  to  the  provi- 
sions of  the  policy  renders  the  question  of  waiver,  which  was 
considerably  mooted  at  the  trial,  unimportant,  as  the  conditions 
relied  upon  do  not  avail  the  defendant.  Several  pages  of  the 
brief  are  devoted  to  figures  by  which  it  is  attempted  to  show  that 
the  plaintiffs'  loss  was  less  than  they  claim.  The  total  amount 
of  insurance  under  the  policies  issued  by  both  companies  was 
four  thousand  five  hundred  dollars.  Several  competent  wit- 
nesses testified  that  the  property  destroyed  was  worth  five 
thousand  dollars.  Two  hundred  dollars  worth  in  all  was 
saved.  The  verdict  of  the  jury  settled  the  question  as  to  the 
amount  of  the  loss,  and,  being  based  on  competent  evidence, 
leaves  nothing  to  review  here. 

We  find  no  substantial  error  in  the  record,  and  affirm  the  judg- 
ment. 

All  the  justices  concurred. 


CUMULATIVE  INSURANCE.— The  violation  of  a  condition  against 
cumulative  insurance  does  not  render  a  policy  absolutely  void,  but 
Simply  voidable,  at  ttie  exclusive  option  of  the  insurer:  Stevenson  v. 
Phoenix  Ins.  Co.,  83  Ky.  7;  4  Am.  St.  Rep.  120. 

INSURANCE— ARBITRATION— CONDITION  PRECEDENT.— A 
provision  in  a  policy  of  fire  insurance  that  no  action  against  the  com- 
pany shall  be  sustained  until  after  an  award  shall  have  been  obtain- 
ed by  arbitration  fixing  the  amount  due  after  a  loss.  Is  void:  Home 
Fire  Ins.  Co.  v.  Bean,  42  Neb.  537;  47  Am.  St.  Rep.  711.  A  condition 
that  any  difference  of  opinion  between  the  insurer  and  the  Insured 
as  to  the  amount  of  loss  may  be  submitted  to  arbitration  is  not  a 
condition  precedent  to  commencing  suit  on  the  policy,  but  leaves 
arbitration  optional  with  the  parties,  and  either  may  decline  to  ar- 
bitrate: Continental  Ins.  Co.  v.  Wilson,  45  Kan.  250;  23  Am.  St.  Rep. 
720;  notes  to  Moyer  v.  Sun  Ins.  Office,  53  Am.  St.  Rep.  693;  Reilly  v. 
Franklin  Ins.  Co.,  28  Am.  Rep.  557.  A  condition  providing  for  arbi- 
tration does  not  mal^e  such  arbitration  a  condition  precedent  to  the 
bringing  of  an  action  upon  the  policy,  unless  clearly  made  so  by  the 
terms  of  the  policy:  Note  to  Continental  Ins.  Co.  v.  Wilson,  23  Am. 
Bt.  Rep.  723.  A  condition  that  if  any  difference  or  dispute  shall  arise 
touching  the  loss  it  shall  be  referred  to  arbitration,  is  simply  col- 
lateral to  the  main  agreement  to  pay.  and  does  not  prevent  an  ac- 
tion on  the  policy  before  the  reference:  Note  to  Home  Fire  Ins.  Co. 
V.  Bean,  47  Am.  St.  Rep.  717.  A  condition  as  to  arbitrating  the  ques- 
tion of  loss,  but  which  provides  no  certain  and  fixed  mode  of  secur- 
ing arbitration  is  void:  Note  to  Campbell  v.  American  Popular  Life 
Ids.  Co.,  29  Am.  Rep.  604. 

INSURANCE— WHEN  ACTION  IS  PREMATURE,  AND  WHEN 
NOT.— An  action  upon  a  policy  of  Insurance  Is  premature  when  In- 
stituted prior  to  the  expiration  of  the  time  allowed  the  company 
within  which  to  make  payment:  Note  to  Matt  v.  Iowa  Mut.  Aid 
Assn.,  t25  Am.  St.  Rep.  485;  Commercial  Union  Assur.  Co.  v.  Hock- 
ing, 116  Pa.  St.  407;  2  Am.  St.  Rep.  562;  Camberling  v.  McCall,  2 
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Teates,  281;  2  Dall.  280;  1  Am.  Dee.  341;  but,  if  brought  after  that 
time,  the  action  is  not  premature.  Thus,  if  the  company  is  liable  tcy 
pay  at  the  end  of  sixty  days  from  the  time  that  proofs  are  furnished, 
and  more  than  sixty  days  have  elapsed  after  proofs  are  furnished 
and  before  suit  is  brought,  the  action  is  not  prematurely  brought^ 
Insurance  Co.  v.  McDowell,  50  111.  120;  99  Am.  Dec.  497. 


Mason  v,  MoLeod. 

[57  Kansas,  105.] 

PATENT  RIGHTS— POWERS  OP  STATE— POLIOB  REGU- 
LATIONS.— Patent  laws  do  not  prevent  a  state  from  enacting  police- 
regulations  for  the  protection  and  security  of  its  citizens.  Hence,, 
statutory  regulations  concerning  the  transfer  of  patent  rights,  whicl> 
are  mainly  designed  to  protect  the  people  from  imposition  by  those 
who  have  actually  no  authority  to  sell  patent  rights,  or  to  ,own  pat- 
ent rights  to  sell,  should  be  upheld. 

PATENT  RIGHTS— VALIDITY  OF  STATE  STATUTE— PO- 
LICE REGULATIONS.— A  state  statute  requiring  the  vendor  of  pat- 
ent rights  to  file  copies  of  the  letters  patent  with  a  clerk  of  court,  and 
to  malce  and  file  an  affidavit  that  the  letters  patent  are  genuine,  and 
have  not  been  revolted  or  annulled,  and  that  he  has  full  authority 
to  sell,  and  providing  further  that  any  person  who  takes  a  writtea 
obligation  in  consideration  of  a  patent  right  shall  insert  in  the  body 
of  it,  in  writing  or  print,  the  words,  "Given  for  a  patent  right,"  is  a 
reasonable  police  regulation,  designed  to  protect  people  against 
imposition  and  fraud,  and  is  valid,  because  it  does  not  usurp  any  of 
the  po\^  ers  of  the  government,  or  infringe  upon  the  exclusive  rights 
of  the  patentee. 

PATENT  RIGHTS— CONTRACT  AS  TO,  WHEN  VOID  UN- 
DER  STATE  LAW.— A  contract  made  by  a  vendor  of  patent  right* 
in  violation  of  a  state  statute  regulating  the  transfer  of  patent  rights,, 
and  which  declares  a  noncompliance  with  its  provisions  to  be  a  mis- 
demeanor, punishable  by  fine  or  imprisonment,  is  void  as  betweert 
the  parties,  for  the  penalty  implies  a  prohibition,  and  the  purpose  ot 
the  statute  is  to  prevent  and  punish  fraud. 

PATENT  RIGHTS— CONTRACT— RELIEF  FOR  PARTY 
NOT  IN  PARI  DELICTO.— The  general  rule  that  courts  will  not  en- 
force contracts  prohibited  by  statute  or  allow  the  recovery  of  moncF 
or  property  paid  or  delivered  in  pursuance  of  them  does  not  apply 
to  the  vendee  of  a  patent  right,  for  he  has  committed  no  wrong,  anct 
is  not  precluded  from  asking  and  obtaining  relief. 

Action  to  annul  a  contract.  On  December  19,  1891,  Mason 
sold  to  McLeod  the  right  to  manufacture,  sell,  and  use  a  patent 
for  an  improvement  in  pruning-hooks,  in  the  undivided  half  of 
the  state  of  Texas.  The  consideration  paid  was  a  tract  of  ]an(J 
in  Kansas,  money  and  personal  property  of  the  value  of  eight 
hundred  dollars,  and  McLeod's  promissory  note  for  five  hundred 
dollars.  On  March  3,  1892,  the  parties  made  a  new  agreement,, 
whereby  McLeod  was  to  surrender  his  patent  to  the  Texas  ter- 
ritory, and  give  a  note  for  two  hundred  and  thirty-five  dollars, 
and  Mason  was  to  sell  to   McLeod  a  right  to  the  territory  ot 
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Utah  and  state  of  South  Carolina,  together  with  certain  counties 
in  western  Kansas,  and,  at  the  same  time,  surrender  to  McLeod 
the  five  hundred  dollar  note.  The  patent  deed  for  the  Texas 
territory  was  surrendered  by  McLeod  and  delivered  to  be  can- 
celed, and  Mason  conveyed  a  right  to  the  other  territory  above 
named,  but  the  five  hundred  dollar  note  was  held  by  the  State 
Bank  of  Le  Roy,  Kansas,  as  collateral  security;  so  it  was  agreed 
that,  upon  Mason's  obtaining  the  note  from  the  bank,  McLeod 
should  execute  his  note  for  the  two  hundred  and  thirty-five  dol- 
lars and  receive  in  exchange  the  five  hundred  dollar  note.  Ma- 
son never  procured  the  note  held  by  the  bank,  and  McLeod  did 
not  execute  his  note  for  two  hundred  and  thirty-five  dollars. 
Mason  agreed  with  his  wife,  Laura  A.  Mason,  that  she  should 
have  the  proceeds  of  the  sales  of  the  patent  for  the  state  of  Kan- 
sas, and,  in  compliance  with  such  agreement,  the  McLeod  real  es- 
tate was  conveyed  to  her,  and  the  personal  property  was  delivered 
to  her.  At  the  time  of  these  transactions.  Mason  had  made  no 
attempt  to  comply  with  the  statutory  requirements  concerning 
the  transfer  of  patent  rights,  the  nature  of  which  appears  in  the 
opinion.  On  March  17, 1892,  McLeod  brought  an  action  against 
Mason  and  his  wife  to  annul  the  contract  made  between  McLeod 
and  Mason,  to  set  aside  the  deed  to  the  Kansas  land  which  Mc- 
Leod had  conveyed  for  the  patent  right,  to  cancel  the  five  hun- 
dred dollar  note,  of  which  Mason  still  had  possession,  and  to  re- 
cover the  value  of  the  personalty  which  had  been  transferred  as 
a  part  of  the  consideration  for  the  patent  right.  The  court 
held  that  the  attempted  conveyance  of  the  patent  right  was  il- 
legal, that  the  patent  deeds  were  void,  and  that  the  plaintiff  was 
entitled  to  a  judgment  for  the  reconveyance  of  the  real  estate 
previously  transferred,  for  the  surrender  of  the  five  hundred  dol- 
lar note,  and  for  the  sum  of  eight  hundred  and  fifteen  dollars, 
the  value  of  the  personalty  delivered  and  the  money  paid  for 
the  illegal  patent  right.     The  defendants  appealed. 

E.  P.  Kelley  and  W.  S.  Marlin,  for  the  plaintiffs  in  error. 

Stephenson  &  Hogueland,  G.  H.  Lamb,  and  G.  E,  Manchester, 
for  the  defendant  in  error. 

*«''  JOHNSTOlSr,  J.  No  attempt  was  made  by  Mason  to 
comply  with  the  statutory  requirements  concerning  the  transfer 
of  patent  rights,  and  for  this  reason  the  trial  court  held  the  con- 
tract to  be  invalid,  and  adjudged  a  rescission.  The  principal 
question  discussed  ^*^^  by  counsel  relates  to  the  validity  of  the 
statute  in  violation  of  which  the  contract  was  made.  Among 
other  things,  it  provides  that  it  is  unlawful  for  any   person  to 
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sell  a  patent  right  in  any  county  of  the  state  without  filing  with 
the  clerk  of  the  district  court  copies  of  the  letters  patent, 
and  with  them  an  affidavit  that  the  letters  patent  are  genuine, 
have  not  been  revoked  or  annulled,  and  that  he  has  full  author- 
ity to  sell.  It  is  required  that  the  affidavit  shall  give  the  name, 
age,  occupation,  and  residence  of  the  party  proposing  to  sell,  and 
he  is  required  to  exhibit  a  copy  of  the  affidavit  to  any  person  on 
demand.  There  is  a  further  provision  that  any  person  who  takes 
a  written  obligation  in  consideration  of  a  patent  right  shall  in- 
sert in  the  body  of  it  in  writing  or  print  the  words,  "Given  for  a 
patent  right."  A  failure  to  comply  with  these  provisions  is  de- 
clared to  be  a  misdemeanor,  and  the  penalty  is  a  fine  not  exceed- 
ing one  thousand  dollars  or  imprisonment  in  the  county  jail  not 
exceeding  six  months:  Laws  1889,  c.  182;  Gen.  Stats.  1889,  pars. 
4005-4007. 

In  our  opinion,  these  provisions  do  not  trench  upon  the  feder- 
al power,  nor  interfere  with  the  right  secured  to  a  patentee  by 
the  federal  law.  It  is  true  that  no  state  can  interfere  with  the 
right  of  the  patentee  to  sell  and  assign  his  patent,  or  take  away 
any  essential  feature  of  his  exclusive  right.  The  provisions  in 
question,  however,  have  no  such  purpose  or  effect.  They  are  in 
the  nature  of  police  regulations,  designed  for  the  protection  of 
the  people  against  imposition  and  fraud.  There  is  great  oppor- 
tunity for  imposition  and  fraud  in  the  transfer  of  intangible  prop- 
erty such  as  exists  in  a  patent  right,  and  many  states  have  pre- 
scribed regulations  for  the  transfer  of  such  property  differing 
essentially  from  those  which  control  the  *^®  transfer  of  othei 
property.  There  were  some  early  decisions  holding  that  such 
regulations  trenched  upon  the  federal  power  and  the  rights  of 
the  patentee,  but  recent  authorities  hold  that  reasonable  police 
regulations  may  be  enacted  by  the  state  without  usurping  any  of 
the  powers  of  the  federal  government  or  infringing  upon  the  ex- 
clusive rights  of  the  patentee:  Brechbillv.  Eandall,  103  Ind.  528; 
52  Am.  Rep.  695;  New  v.  Walker,  108  Ind.  365:  58  Am.  Eep.  40; 
Pape  V.  Wright,  116  Ind.  502;  Sandage  v.  Studebaker  Brothers 
Mfg.  Co.,  142  Ind.  148;  51  Am.  St. Eep.  165;  Tod  v.  Wick,  36  Ohio 
St.  370;  Herdic  v.  Eoessler,  109  N.  Y.  127;  Haskell  v.  Jones,  86 
Pa.  St.  173;  Patterson  v.  Kentucky,  97  U.  S.  501;  Webber  v.  Vir- 
ginia, 103  U.  S.  344.  The  doctrine  of  these  cases  is,  that  the 
patent  laws  do  not  prevent  the  state  from  enacting  police  regula- 
tions for  the  protection  and  security  of  its  citizens,  and  that  reg- 
ulations like  ours,  which  are  mainly  designed  to  protect  the  peo- 
ple from  imposition  by  those  who  have  actually  no  authority  to 
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sell  patent  rights  or  own  patent  rights  to  sell,  should  be  upheld. 
We  think  the  statute  is  valid. 

The  purpose  of  the  statute,  as  we  have  seen,  was  to  prevent 
and  punish  fraud,  and  noncompliance  with  its  provisions  is  de- 
clared to  be  a  misdemeanor,  punishable  by  fine  or  imprisonment. 
The  penalty  implies  a  prohibition,  and  contracts  made  by  a  ven- 
dor of  patent  rights  in  violation  of  the  act  are  void  as  between 
the  parties.  The  transfer  of  Mason,  being  illegal,  did  not  con- 
stitute a  valid  consideration  for  the  money  or  property  obtained 
from  McLeod:  New  v.  Walker,  108  Ind.  365;  58  Am.  Eep.  40; 
Sandage  v.  Studebaker  Brothers  Mfg.  Co.,  142  Ind.  148;  51  Am. 
St.  Kep.  165. 

It  is  contended  by  plaintiffs  in  error  that  if  the  statute  is  bad 
all  of  the  parties  are  in  pari  delicto,  and  all  should  be  left  with- 
out remedy.  It  appears  that  the  ^^^  contract  finally  made  was 
not  in  fact  closed  up  and  completed.  The  five  hundred  dollar 
note  previously  delivered  to  Mason  for  the  Texas  territory  was 
never  delivered  to  McLeod.  He  had  deposited  the  note  as  col- 
lateral in  a  bank  at  Le  Eoy,  and  it  was  not  then  under  the  con- 
trol of  himself  or  his  wife.  The  return  of  this  note  and  its  ex- 
change for  the  two  hundred  and  thirty-five  dollar  note  was  a 
part  of  the  consideration  of  the  contract,  and  until  these  things 
were  done  it  was  not  in  fact  executed.  More  than  that,  the  gen- 
eral rule  that  courts  will  not  enforce  contracts  prohibited  by 
statute  or  allow  the  recovery  of  money  or  property  paid  or  deliv- 
ered in  pursuance  of  them  does  not  apply  to  McLeod.  He  can- 
not be  held  to  be  in  pari  delicto.  The  duties  prescribed  by  the 
statute  are  imposed  upon  the  vendor  of  patent  rights,  and  are 
provided  for  the  protection  of  purchasers.  The  law  was  not 
violated  by  McLeod.  It  placed  no  burdens  upon  him,  and,  hav- 
ing committed  no  wrong,  he  is  not  precluded  from  asking  and 
obtaining  relief. 

We  think  the  pleadings  are  sufficient  to  warrant  the  findings 
that  were  made,  and  that  the  judgment  should  be  affirmed. 

All  the  justices  concurring. 

PATENT  RIGHTS— STATE  LAWS  EESPEOTING  THE  SALE 
OF.— A  state  statute  requiring  the  owner  of  letters  patent  to  file 
copies  thereof  in  the  circuit  court  of  the  county  In  which  he  malies 
any  sale  thereof,  and  to  insert  in  the  obligation,  given  for  the  pur- 
chase price,  that  it  is  given  for  a  patent  right,  and  subjecting  him 
to  a  penalty  for  violating  the  statute.  Is  not  In  conflict  with  the  con- 
stitution or  laws  of  the  United  States,  and,  therefore,  Is  not  void: 
Sandage  v.  StudabalJer  etc.  Mfg.  Co.,  142  Ind.  148;  51  Am.  St.  Rep. 
165.  So,  a  state  statute  requiring  vendors  of  patent  rights  to  file 
with  the  county  clerk  an  authenticated  copy  of  the  letters,  with  an 
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affidavit  that  they  are  genuine  and  have  not  been  revoked  or  an- 
nulled, and  that  the  vendors  have  authority  to  sell,  is  valid:  BrechblU 
V.  Randall,  102  Ind.  528;  52  Am,  Kep.  605;  New  v.  Walker,  108  Ind. 
865;  58  Am.  Rep.  40.  On  the  other  hand,  however,  a  state  statute 
providing  that  any  person  taking  a  written  obligation,  the  consider- 
ation whereof  is  a  patent  right,  shall,  before  such  obligation  is 
signed  by  the  maker,  insert  in  the  body  thereof  "given  for  a  pat- 
ent riglit,"  has  been  held  unconstitutional,  as  interfering  with  the 
exclusive  power  of  Congress  to  regulate  patents:  Helm  v.  First  Nat. 
Bank,  43  Ind.  167;  13  Am.  Kep.  395;  Hollida  v.  Hunt,  70  111.  109;  22 
Am.  Rep.  63,  and  extended  note  thereto;  Crittenden  v.  White,  23 
Minn.  24;  23  Am.  Rep.  676;  Cranson  v.  Smith,  87  Mich.  809;  26  Am. 
Rep.  514,  and  extended  note  thereto.  In  New  v.  Walker,  108  Ind. 
365,  58  Am.  Rep.  40,  it  was  held  that  a  promissory  note  taken  by  the 
vendor  of  a  patent  right  who  had  not  complied  with  the  statute, 
and  which  did  not  contain  the  words  above  quoted,  was  Inoperative 
as  botweon  the  parties,  and  as  to  a  purchaser  with  notice,  unless  he 
showed  that  his  indorser  was  a  purchaser  in  good  faith. 
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HOMESTEAD— EXCHANGE  OF,  FOR  OTHER  LAND  IS 

NOT  A  FRAUD  ON  JUDGMENT  CREDITORS.— A  debtor  cannot 
commit  a  fraud  upon  liis  creditor  by  disposing  of  his  homestead,  and 
one  homestead  may  be  exchanged  for  another  free  from  any  claim 
of  creditors  upon  either.  Hence,  if  a  judgment  debtor,  desiring  to 
change  his  place  of  residence,  exchanges  his  homestead  for  other  land 
subject  to  an  encumbrance,  not  with  the  intention  of  occupying  the 
land  traded  for,  but  for  the  purpose  of  executing  a  mortgage  on  it  to 
pay  off  the  encumbrance,  and  to  obtain  enough  money,  together  with 
what  he  may  realize  from  the  sale  of  the  equity  of  redemption,  to  buy 
another  home,  at  another  place,  and  is  advised,  upon  applying  for  a 
loan  to  one  fully  informed  of  the  facts,  that  if  he  will' take  a  deed 
of  the  land  in  the  name  of  his  son,  so  that  the  judgments  will  not 
appear  to  be  liens  upon  the  property,  a  loan  will  be  made,  and  this 
is  done,  the  son  executing  to  the  lendeji  a  first  mortgage  on  the 
land,  and  the  lender  discharging  the  encumbrance,  and  paying  the 
balance  of  the  money  over  to  the  father,  the  transaction,  though  the 
son  afterward  conveys  the  equity  of  redemption,  is  not  a  fraud  upon 
the  father's  judgment  creditors,  and,  in  an  action  against  him  to  sub- 
ject the  land  traded  for  to  the  payment  of  the  judgments  against 
him,  such  creditors  have  no  right  to  complain  as  against  the  lender 
and  his  assignees. 

E.  r.  Kelley  and  W.  S.  Marlin,  for  the  plaintiffs  in  error. 

G.  E.  Manchester,  for  the  defendants  in  error. 

212  MAETIN,.  C.  J.  The  plaintiffs  in  error,  holding  judg- 
ments against  J.  C.  Gillham  for  three  thousand  and  ninety- 
seven  dollars  and  eighty-four  cents  and  costs,  commenced  their 
action  for  the  purpose  of  suhj acting  three  hundred  and  twenty 
acres  of  land  in  Greenwood  county  to  the  payment  hereof,  and 
they  prosecute  this  proceeding  in  error  to  obtain  the  relief 
which  the  district  court  denied. 
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The  essential  facts  are  these:  J.  C.  Gillham,  being  the  head 
of  a  family,  owned  a  house  and  lot  in  Eureka,  ^^^  which  he  oc- 
cupied as  a  homestead,  and  these  judgments  and  others  would 
have  been  a  lien  upon  the  property  except  for  its  homestead  char- 
acter. He  was  insolvent.  On  January  5,  1887,  he  traded  the 
homestead  for  said  land,  which  was  encumbered  to  the  amount 
of  two  thousand  dollars.  The  exchange  was  made,  not  with  the 
intention  of  occupying  the  land,  but  for  the  purpose  of  executing 
a  mortgage  on  it  to  pay  off  the  encumbrance,  and  to  obtain 
enough  money,  together  with  what  he  might  realize  from  the 
sale  of  the  equity  of  redemption,  to  buy  another  home,  either  in 
Fort  Scott  or  Wichita.  He  made  application  to  the  Farmers* 
Loan  &  Trust  Company  at  Anthony  for  a  loan  upon  the  land. 
Its  officers  were  fully  acquainted  with  the  circumstances,  and 
they  advised  him  to  have  the  deed  for  the  land  made  to  William 
E.  Gillham,  his  son,  who  was  twenty-one  years  of  age,  so  that 
the  judgments  might  not  appear  to  be  liens  upon  it.  Accord- 
ingly, the  deed  for  the  land  was  made  to  William  E.  Gillham, 
who  made  application  for  the  loan  (that  of  J.  C.  Gillham  being 
withdrawn),  and  the  company  made  a  loan  of  three  thousand 
dollars.  The  encumbrance  was  discharged,  and  the  balance  of 
the  money  was  paid  to  J.  C.  Gillham.  William  E.  Gillham  exe- 
cuted to  the  company  his  note  for  the  amount  of  the  loan,  and 
secured  the  same  by  a  first  mortgage  on  the  land;  and  he  exe- 
cuted four  other  notes  for  one  hundred  and  fifty  dollars  each  to 
T.  H.  Stevens,  who  was  connected  with  the  company,  the  same 
being  given  as  commissions  for  obtaining  the  loan,  and  he  se- 
cured these  notes  by  a  second  mortgage  upon  the  land.  Stevens 
transferred  these  commission  notes  to  the  company,  and  they, 
together  with  the  second  mortgage,  came  into  the  hands  of  Whit- 
ney R.  Tucker;  but  the  three  thousand  dollar  note  was  assigned 
to  the  Citizens*  Savings  Bank  &  Trust  Company,  of  St.  Johns- 
bury,  Vermont,  *^*  defendant  in  error;  John  T.  Ritchie,  the 
other  defendant  in  error,  being  the  treasurer  and  general  mana- 
ger of  said  bank,  who  transacted  the  business.  The  transfers 
of  all  the  notes  were  by  assignment,  and  not  by  commercial  in- 
dorsement. After  the  execution  of  the  mortgages,  William  E. 
Gillham  conveyed  the  land,  and,  by  mesne  conveyances,  the  title 
became  vested  in  Charles  W.  Spaulding,  subject  to  the  encum- 
brances. Tucker  foreclosed  upon  three  of  the  commission  notes 
making  William  E.  Gillham  and  Charles  W.  Spaulding  parties 
defendant.  He  obtained  judgment  for  five  hundred  and  sixty- 
one  dollars  and  fifteen  cents,  and  an  order  of  sale  of  the  prop- 
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erty  subject  to  the  first  mortgage  of  three  thousand  dollars  and 
interest.  The  land  was  sold  at  sheriff's  sale,  and  said  John  T. 
Eitchie  becoming  the  purchaser  at  the  sum  of  twenty-two  dollars, 
subject  to  said  first  mortgage,  the  sale  was  confirmed,  and  on 
June  6,  1891,  the  sheriff  executed  a  deed  to  said  John  T.  Eitchie 
for  said  land,  subject  to  said  first  mortgage. 

The  plaintiffs  contend  that,  when  the  legal  title  was  placed  in 
the  name  of  the  son,  the  equitable  title  vested  in  the  father,  and 
their  judgment  liens  attached  to  it;  but  no  liens  attached  to  the 
homestead  which  was  traded  for  the  land,  and  the  exchange  and 
the  loan  were  all  parts  of  a  transaction  designed  to  transfer  the 
home  from  Eureka  to  Fort  Scott  or  Wichita,  and  the  balance  of 
the  loan,  over  and  above  the  encumbrance,  and  the  equity  of  re- 
demption together  represented  the  value  of  the  Eureka  home- 
stead: Monroe  v.  May,  9  Kan.  466,  475;  Harrison  v.  Andrews,  18 
Kan.  535,  541.  The  same  principle  was  applied  for  another  pur- 
pose in  Nichols  v.  Overacker,  16  Kan.  54,  58.  It  is  well  settled 
that  one  homestead  may  be  exchanged  for  another  free  from  any 
claim  of  creditors  upon  either.  A  ***  debtor  cannot  commit 
a  fraud  upon  his  creditor  by  disposing  of  his  homestead:  Hixon 
v.  George,  18  Kan.  254,  260.  It  may  be  that  if  J.  C.  Gillham 
had  taken  the  title  to  the  land  in  his  own  name,  the  judgment 
liens  might  have  attached.  Certainly,  they  would  do  so  if  not 
merely  a  step  in  the  transaction  of  exchanging  homesteads,  but 
the  loan  was  made  at  the  time  of  vesting  title  in  William  E.  Gill- 
ham.  The  sum  of  two  thousand  dollars  was  used  to  discharge  the 
prior  encumbrance,  and  it  would  be  inequitable  to  subject  the 
interest  in  the  land  which  represented  the  exempt  fund  to  the 
payment  of  judgments  which  never  became  a  lien  upon  it,  to  the 
prejudice  of  the  loan  company  or  its  assignees. 

The  plaintiffs  have  no  just  cause  of  complaint,  and  the  judg- 
ment will  be  affirmed. 

All  the  justices  concurring. 


HOMESTEAD-SALE  OF,  AND  INVESTMENT  OF  PROCEEDS 
IN  ANOTHER,  IS  NO  FRAUD  UPON  CREDITORS.— A  debtor's 
conveyance  of  his  ^  homestead  exempt  by  law  Is  not  considered 
fraudulent  as  to  creditors:  Note  to  Edwards  ▼.  Reid,  42  Am.  St. 
Rep.  6L3;  McDauuell  v.  Ragsdale,  71  Tex.  23;  10  Am.  St.  Rep. 
729;  note  to  Pllie  v.  Miles,  99  Am.  Dec.  152;  Fellows  v.  Lewis, 
65  Ala.  343;  39  Am.  Rep.  1.  A  judgment  debtor  may  sell 
his  homestead  and  invest  the  proceeds  In  another,  and  carry 
tlie  exemption  of  the  first  homestead  into  the  one  subsequently 
acquired,  even  as  against  debts  created  before  the  acquisi- 
tion of  the  latter:  Macke  v.  Byrd,  131  Mo.  682;  52  Am,  St.  Rep.  649. 
"A  man  may  sell  his  homestead  and  give  good  title,  no  matter  how 


334  RoHRBAUQH  V.  Hambltn.  [Kansas, 

many  Judgments  may  be  standing  against  him.  The  proceeds  of  that 
sale  he  may  reinvest  In  a  homestead,  and  though  he  do  not  actually 
occupy  It  until  after  he  has  completed  his  purchase  and  secured  his 
title,  still,  If  he  purchase  It  for  a  homestead,  and  enter  Into  occupa- 
tion within  a  reasonable  time  thereafter,  no  Hen  of  existing  Judg- 
ments will  attach":  See  monographic  note  to  Vanstory  v.  Thornton, 
34  Am.  St.  Rep.  503,  on  judgment  liens  on  homesteads.  Compare 
monographic  note  to  Morgan  v.  Kouutree,  45  Am.  St.  Rep.  238,  on 
the  exemption  of  the  proceeds  and  produce  of  a  homestead,  to  the 
same  effect. 


EOHRBAUGH    V.    HaMBLIN. 
[57  Kansas,  393.] 

COVENANT  OF  ANCESTOR— LIABILITY  OF  HEIRS— COM- 
MON LAW.— To  hold  heirs  liable,  at  common  law,  upon  a  covenant 
of  their  ancestor,  it  is  necessary  to  show  that  they  are  named  therein 
and  have  assets  by  descent  sufficient  to  meet  the  demand. 

HEIRS- LIABILITY  OF,  UPON  OBLIGATION  OF  ANCES- 
TOR.—In  the  state  of  Kansas,  if  the  obligation  of  an  ancestor  ma- 
tures after  all  the  assets  have  been  converted  Into  money  and  dis- 
tributed to  the  heirs,  they  may  be  compelled  to  refund  to  a  claimant 
so  much  of  what  they  have  received  as  shall  be  sufficient  to  satisfy 
the  obligation. 

COVENANT  OF  WARRANTY  BY  ANCESTOR— LIABILITY 
OF  HEIRS— JURISDICTION  OF  COURTS.— If  an  ancestor  binds 
himself  by  a  covenant  of  warranty  in  a  deed  for  certain  real  estate, 
and  dies  testate,  leaving  all  his  property  to  the  defendants  as  his 
legatees,  but  there  is  a  breach  of  the  covenant  by  eviction  of  the 
plaintiff  six  years  after  the  final  settlement,  and  distribution  of  the 
estate,  and  discharge  of  the  pei'sonal  representative  by  the  probate 
court,  the  district  court  has  jurisdiction  of  a  suit  In  equity  brought 
directly  by  the  plaintiff  against  the  defendants,  and  may  compel 
them  to  refund  that  which,  in  good  conscience,  they  ought  not  to 
retain. 

Action  to  recover  damages  for  a  breach  of  the  covenant  of  war- 
ranty contained  in  a  deed  of  real  estate,  executed  by  George  W. 
Plamblin  and  wife,  in  December,  1879,  and  originally  commenc- 
ed in  the  district  court  of  Franklin  county  by  Rohrbaugh.  The 
covenant  of  warranty  was  as  follows:  "And  the  said  George  W. 
Hamblin  does  hereby  covenant  and  agree  tliat  he  will  warrant 
and  defend  the  same  in  the  quiet  and  peaceable  possession  of  the 
said  party  of  the  second  part,  his  heirs  and  assigns  forever, 
against  all  persons  lawfully  claiming  the  same.*'  Hamblin  died 
testate  in  September,  1882,  leaving  all  his  property  to  the  de- 
fendants, Amelia  L.  Hamblin  and  others,  as  his  legatees.  His 
estate  of  twenty-two  thousand  four  hundred  and  sixty-nine  dol- 
lars and  ten  cents  was  fully  settled  by  a  court  of  competent  juris- 
diction in  January,  1884,  and  distributed  in  accordance  with  the 
will.  While  Hamblin  was  in  possession  of  the  real  estate  men- 
tioned, and  delivered  it  to  his  grantee,  yet  he  had  no  title  there- 
to, and  the  plaintiff  was  evicted  therefrom,  in  1890,  at  the  suit 
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of  the  city  of  Ottawa:  See  Ottawa  v.  Eohrbaugh,  42  Kan.  253. 
It  was  agreed  that,  if  the  plaintiff  was  entitled  to  recover,  the 
amount  of  the  judgment  should  be  two  hundred  and  fifty  dol- 
lars with  interest,  which,  at  the  time  of  the  decision  amounted 
to  twenty-five  dollars.  There  was  a  judgment  in  favor  of  the 
plaintiff  for  two  hundred  and  seventy-five  dollars,  and  costs, 
which  was  reversed  by  the  court  of  appeals,  and  the  case  was 
taken  to  the  supreme  court  on  discretionary  certification. 

C.  A.  Smart,  for  the  plaintiff  in  error. 

F.  A.  Waddle,  for  the  defendants  in  error. 

8»5  MARTIN,  C.  J.  1.  The  court  of  appeals  in  effect  held 
that  the  remedy  provided  by  sections  171  and  172  of  the  executors 
and  administrators  act  (Gen.  Stats.  1889,  pars.  2957,  2958),  re- 
lating to  the  refunding  of  legacies  and  distributions,  is  exclusive, 
and  that  no  action  having  this  purpose  in  view  can  be  maintain- 
ed in  the  district  court.  Eeferring  to  those  sections  as  affording 
a  remedy,  the  court  says:  "We  apprehend  that  if  a  proper  show- 
ing had  been  made  in  this  case  it  would  have  been  the  duty  of 
the  court  to  appoint  an  executor  or  administrator  de  bonis  non, 
and  he,  under  the  direction  of  the  court,  would  have  proceeded 
after  the  allowance  of  the  claim  to  procure  assets  sufficient  to  pay 
said  claim." 

We  do  not  think  the  plaintiff  was  required  to  pursue  this  cir- 
cuitous remedy,  if,  indeed,  an  administrator  de  bonis  non  can  be 
legally  appointed  after  all  the  property  has  been  distributed  and 
the  personal  representative  discharged.  Final  settlement  had 
been  made  six  years  before  there  was  a  breach  of  the  covenant 
of  warranty;  and,  under  such  circumstances,  we  hold  that  relief 
may  be  afforded  in  equity  directly  against  the  beneficiaries  of  the 
estate  to  compel  them  to  refund  that  which  in  good  conscience 
they  ouglit  not  to  retain.  It  is  true  that,  while  an  estate  remains 
unsettled  and  the  probate  court  is  still  exercising  jurisdiction  over 
it,  the  district  court  should  not,  except  in  special  cases,  entertain 
an  action  for  relief  properly  grantable  by  the  probate  court;  but 
we  think  it  follows  ^^®  from  a  long  line  of  decisions  of  this 
court  that  the  district  court  may  properly  entertain  jurisdiction 
in  a  case  of  this  character.  The  following  are  some  of  the  au- 
thorities, and  they  refer  to  most  of  the  others:  Shoemaker  y. 
Brown,  10  Kan.  383;  Klemp  v.  Winter,  23  Kan.  699,  705;  Strat- 
ton  V.  McCandless,  27  Kan.  296,  306;  Kothman  v.  Markson,  34 
Kan.  542,  550;  Gafford  v.  Dickinson,  37  Kan.  287,  291;  McLean 
V.  Webster,  45  Kan.  644,  648;  In  re  Hyde,  Petitioner,  47  Kan. 
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277,  281.  The  court  of  appeals  relied  on  Fox  v.  Van  Korman,  11 
Kan.  214,  but  we  think  that  case  is  distinguishable  from  this  as 
from  McLean  v.  Webster,  45  Kan.  644,  as  stated  by  Chief  Justice 
Horton  in  said  case. 

2.  The  defendants  claim  that,  in  any  event,  the  judgment  of 
reversal  was  proper  on  other  grounds,  one  of  which  only  we 
think  it  necessary  to  discuss.  The  covenant  of  warranty  does  not 
assume  to  bind  the  heirs  of  George  W.  Hamblin,  and  it  is  well 
settled  in  England  that  in  such  case  they  would  not  be  liable.  In 
order  to  hold  them  liable  on  such  a  covenant,  it  was  necessary  to 
show  that  they  were  named  therein  and  that  they  should  have  as- 
sets by  descent  sufficient  to  meet  the  demand:  2  Blackstone's 
Commentaries,  304;  Eawle  on  Covenants  for  Title,  sees.  309,  310. 
The  latter  author  says: 

"The  liability  (whether  immediate  or  ultimate)  of  the  heir 
by  reason  of  his  ancestor's  covenants  for  title  depends  in  this 
country,  to  a  great  extent,  upon  the  statutory  provisions  adopted 
in  the  different  states  for  making  the  real  estate  of  a  decedent 

liable  for  the  payment  of  his  debts In  the  United  States, 

it  may  be  said  that,  as  a  general  rule,  lands  are  liable  for  the 
debts  of  a  decedent,  whether  due  by  matter  of  record,  by  special- 
ty, or  by  simple  contract.  In  the  last  two  cases,  the  existence  of 
the  debt,  unless  it  be  reduced  to  judgment,  creates  no  lien  during 
the  debtor's  life.  By  his  death,  however,  its  quality  is  **'' 
changed,  and  it  becomes  a  lien  upon  his  real  estate,  which  de- 
scends to  the  heir  or  passes  to  the  devisee  subject  to  the  payment 
of  the  debt  of  the  ancestor,  according  to  the  laws  of  the  state  in 
which  it  lies,  and  the  rights  of  the  creditor  can,  in  most  of  the 
states,  be  enforced  against  the  lands  in  the  hands  of  a  bona  fide 
purchaser,  within  certain  statutory  limitations  as  to  time.*' 

In  this  state,  realty  does  not  become  liable  to  the  payment  of 
the  debts  of  the  estate  until  the  personalty  has  been  exhausted, 
in  which,  case  it  may  be  applied  to  the  fullest  extent  unless  ex- 
empt; and,  by  analogy,  when  all  the  assets  have  been  converted 
into  money  and  distribution  has  been  made  to  the  heirs,  devisees, 
or  legatees,  and  an  obligation  of  the  ancestor  or  testator  then 
matures,  such  beneficiaries  of  the  estate  ought  to  be  compelled 
to  refund  to  the  claimant  so  much  of  what  they  have  received  as 
shall  be  sufficient  to  satisfy  it.  Strictly  speaking,  the  bene- 
ficiaries are  not  liable  in  an  action  at  law,  even  when  named  in 
the  covenant,  for  they  can  only  be  held  to  the  extent  of  the  as- 
sets received  from  the  estate.  Such  action  should  be  equitable  in 
form,  to  subject  the  assets  received  by  the  beneficiaries  to  the 
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payment  of  the  debt.  But,  in  this  case,  no  point  was  made  ia. 
the  district  court  as  to  the  form  of  the  action,  nor  as  to  the  char- 
acter and  amount  of  the  judgment,  provided  the  plaintiff  should;' 
be  entitled  to  recover;  and,  the  amount  received  by  each  of  the- 
defendants  being  greater  than  the  plaintiff's  claim,  there  was  nO' 
substantial  error  in  rendering  judgment  in  its  present  form,  the- 
defendants  being  liable  to  contribution  as  between  each  other. 

The  judgment  of  the  court  of  appeals  must  be  reversed,  ^^®^' 
and  the  judgment  of  the  district  court  will  be  affirmed. 

All  the  justices  concurring. 

HEIRS  ARE  LIABLE  FOR  THE  DEBTS  OF  THEIR  ANCES- 
TOR, to  the  extent  of  the  assets  received,  and  a  creditor  of  the  intes- 
tate may  maintain  an  equitable  action  against  them  to  recover  hia 
claim,  even  before  administration  of  the  estate:  Shannon  v.  Dillon,  8- 
B.  ifou.  389;  48  Am,  Dec.  394,  and  monographic  note  thereto  ori  the 
liability  of  heirs  for  the  debts  of  their  ancestor. 

A  COVENANT  MAY  BE  ENFORCED  IN  EQUITY,  whether  It 
runs  with  the  land  or  not,  where  it  appears  that  it  was  the  intention 
of  the  parties  that  it  should  bind  their  successors  In  Interest,  as  well 
as  themselves:  Bald  Eagle  etc.  R.  R.  Co.  v.  Nittany  etc.  R.  R.  Co.^. 
171  Pa.  St.  284;  50  Am.  St.  Rep.  807. 


State  v.  Hatch. 

[57  Kansas,  420.] 

HOMICIDE  —  INSTRUCTIONS  —  INVOKING  PROCESS  OF^ 
LAW  IS  NOT  AN  ELEMENT  OF  SELF-DEFENSE.— It  is  error,  on 
a  prosecution  for  murder,  where  self-defense  is  relied  on,  to  instruct 
the  jury  to  the  effect  that  the  right  of  self-defense  does  not  arise 
where  there  Is  opportunity  to  restrain  the  assailant  by  process  of  law, 
and  that  if  the  defendant  had  ample  opportunity  to  have  the  deceas- 
ed bound  over,  by  a  magistrate,  to  keep  the  peace,  but  did  not  do  so, 
then  he  Is  not  entitled  to  the  plea  of  self-defense. 

CRIMINAL  LAW— SELF-DEFENSE— "RETREAT  TO  THE 
WALL."— The  doctrine  that  a  person  unlawfully  attacked  must  "re- 
treat to  the  wall"  before  he  can  be  justified  in  taking  the  life  of  his 
assailant  in  self-defense  is  not  the  law  of  Kansas;  but  If  the  defend- 
ant is  in  the  wrong  and  commences  the  affray,  even  with  no  intent 
to  kill  or  inflict  great  bodily  harm,  and  the  other  party,  being  thus 
provoked,  makes  a  deadly  assault,  then  it  Is  the  duty  of  the  defend- 
ant to  retreat  as  far  as  the  fierceness  of  the  assault  will  permit  him 
to  do,  without  danger  of  great  personal  Injury  to  himself,  before 
slaying  his  antagonist. 

Prosecution  on  a  charge  of  murder  in  the  first  degree.  The 
defendant,  Hatch,  was  charged  with  having  shot  and  killed 
Thomas  Mullen,  on  December  5,  1895.  He  was  convicted  of 
murder  in  the  second  degree,  and  was  sentenced  to  imprison- 
ment in  the  penitentiary  for  twenty  years,  whereupon  he  ap- 
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pealed.  It  was  not  denied  tliat  Hatch  shot  and  killed  Mullen, 
And  the  defendant  pleaded  self-defense.  Hatch  and  Mullen 
fii-st  had  difficulty  at  a  billiard  hall,  where  Mullen,  after  some 
words  had  passed,  threatened  to  strike  Hatch  with  the  butt  end 
of  a  billiard  cue.  A  man  named  Freeman  interfered,  and 
Hatch  went  outside,  Mullen  following  him,  and  there  they  had 
tot  words,  and  Mullen  threatened  to  kill  Hatch.  Soon  after- 
ward, Mullen  procured  a  shotgun  and  carried  it  about  the  street, 
threatening  to  kill  Hatch,  as  Avell  as  Freeman,  at  whom  he  had 
taken  offense.  Hatch  and  Freeman  were  advised  of  such  threats 
and  requested  the  chief  of  police  and  a  constable  to  disarm 
llullen.  Hatch  then  endeavored  to  procure  a  pistol  and  made 
isome  threats  against  Mullen.  Friends  of  Mullen,  after  a  time, 
induced  him  to  give  up  his  gun.  Hatch,  being  a  hotel  porter, 
and  it  being  a  part  of  his  business  to  go  to  the  depots,  on  the  ar- 
rival of  passenger  trains,  T;o  solicit  people  to  go  to  the  hotel  em- 
ploying him,  borrowed  a  pistol,  about  6  o'clock  in  the  evening, 
from  his  employer,  on  the  statement  that  he  needed  it  for  de- 
fense against  Mullen,  who  had  threatened  his  life,  and  that  it 
was  necessary  for  him  to  go  to  meet  an  incoming  train.  He 
•went  to  meet  the  train,  and  at  the  corner  of  Second  and  Main 
streets  he  called  "Hello,  Tom!"  meaning,  as  he  said,  Tom  Fife, 
not  seeing  Mullen,  but  this  was  a  fact  in  dispute.  Mullen  came 
-toM^ard  Hatch,  and  there  were  some  words  of  attempted  explana- 
tion, when  Mullen  ordered  Hatch  to  take  his  hands  out  of  his 
overcoat  pockets,  as  if  in  fear  that  Hatch  was  armed.  Hatch  did 
so,  but  Mullen  approached  nearer,  and,  the  talk  continuing  be- 
tween them,  Hatch  drew  a  pistol  and,  firing  four  or  five  shots  at 
Mullen,  killed  him.  Mullen  was  not  armed  at  the  time,  but 
Hatch  testified  that,  before  he  shot,  Mullen  was  approaching  to- 
ward, and  threatening  to  kill,  him,  and  that  he  made  a  motion 
as  if  reaching  for  a  pistol.  During  the  afternoon,  Mullen  had 
been  under  the  influence  of  intoxicating  liquors.  The  defend- 
ant complained  particularly  of  the  following  instructions  given: 
*'24:.  The  right  of  self-defense  does  not  arise  where  there  is  op- 
portunity to  restrain  the  assailant  by  process  of  law;  and  if  the 
jury,  in  this  case,  believe  from  the  evidence,  beyond  a  reasona- 
h\e  doubt,  that  the  defendant  had  an  opportunity  to  invoke  the 
interposition  of  the  law  against  any  threatened  assault  by  the 
deceased,  and  failed  to  invoke  the  authority  of  the  law,  he  is 
not  entitled  to  the  plea  of  self-defense;  and  it  would  not  be 
-enough  for  the  defendant  to  call  upon  the  police  officers  and 
•constables  for  protection,  unless  the  deceased  was  present  at  the 
time,  attempting  then  and  there  to  assault  him.     But  if  he  had 
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ample  opportunity  to  do  so,  the  law  devolved  upon  him  the  duty 
of  going  before  some  magistrate  and  have  the  deceased  bound 
over  to  keep  the  peace,  or  committed  to  jail  in  default  of  bail; 
a]id  if,  having  such  opportunity,  he  failed  to  do  so,  and  deliber- 
ately and  premeditatedly  armed  himself  with  a  deadly  weapon 
and  went  forth  to  meet  the  deceased  in  a  conlElict  which  he  ex- 
pected, or  provoked  a  conflict  by  inviting  the  deceased  into  a 
dispute  or  altercation  with  him,  he  is  not  entitled  to  the  plea  of 
self-defense.  25.  I  instruct  you  further,  in  the  same  connec- 
tion, that  in  order  to  establish  justifiable  homicide  in  self-de- 
fense, it  must  appear  that  the  party  killing  had  retreated  as  far 
as  the  fierceness  of  the  assault  would  permit  him  to  do  without 
great  personal  injury  to  himself;  and  if,  in  this  case,  the  defend- 
ant expected  an  attack  to  be  made  by  the  deceased,  and  if  you 
believe  from  the  evidence,  beyond  a  reasonable  doubt,  that  the 
defendant  had  practicable  opportunity  to  retreat  and  thus  avoid 
killing  the  assailant,  before  he  was  in  imminent  danger  of  great 
personal  injury,  he  is  not  entitled  to  the  plea  of  self-defense." 

McKinstry  &  Fairchild,  for  the  appellant. 

F.  B.  Dawes,  attorney  general,  and  Lucius  M.  Fall,  county  at- 
torney, for  the  state. 

42JI  MAET.TN",  C.  J.  1.  The  homicide  being  admitted,  and 
the  only  defense  thereto  being  that  it  was  justifiable,  instruction 
24  was  of  paramount  importance.  There  was  no  evidence  that 
the  defendant  wont  before  any  magistrate  with  a  view  of  having 
Midlen  bound  over  to  keep  the  peace,  although  he  probably  had 
abundant  opportunity  of  doing  so  during  the  course  of  the  af- 
ternoon and  after  the  difficulty  at  the  billiard  hall.  He  did  ap- 
ply to  a  constable  and  a  police  officer  for  protection,  but  this  was 
insufUcient  according  to  this  instruction.  We  have  been  unable  • 
to  find  any  authority  introducing  this  element  into  the  law  of 
self-defense.  Counsel  for  the  state  cite  several  cases  in  support 
of  the  instruction,  and  we  bave  examined  them  all  but  find  in 
them  no  justification  of  the  state's  contention.  Section  9  of  the 
crimes  act  (Gen.  Stats.  1889,  par.  2130)  is  itself  a  definition  of 
justifiable  homicide  in  this  state,  and  it  contains  no  such  ele- 
ment as  that  required  by  instruction  24.  Instruction  29  further 
impressed  upon  the  jury  the  duty  of  the  defendant  to  go  before 
a  justice  of  the  peace  ^^'*  for  protection  as  a  prerequisite  to  the 
plea  of  self-defense,  thus  repeating  the  error  in  giving  instruc- 
tion 24. 

2.  Instruction  25  was  also  erroneous  and  material.    The  doc- 
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trine  that  a  party  unlawfully  attacked  must  "retreat  to  the  walF* 
before  he  can  be  justified  in  taking  the  life  of  his  assailant  in 
self-defense  does  not  obtain  in  this  state:  State  -v.  Eeed,  53  Kan. 
767;  42  Am.  St.  Eep.  322.  Where  the  defendant  is  in  the  wrong 
and  commences  the  affray,  even  Avith  no  intent  to  kill  or  inflict 
great  bodily  harm,  and  the  other  party  being  thus  provoked 
makes  a  deadly  assault,  then  it  is  the  duty  of  the  defendant  to 
retreat  as  far  as  the  fierceness  of  the  assault  will  permit  him  to  do 
without  danger  of  great  personal  injury  to  himself  before  slaying 
his  antagonist:  State  v.  Eogers,  18  Kan.  78;  26  Am.  Eep.  754. 
In  the  present  case,  it  was  for  the  jury  to  determine  from  the  evi- 
dence whether  Hatch  or  Mullen  was  in  the  wrong  in  commencing 
the  affray  at  Second  and  Main  streets,  which  resulted  in  the 
death  of  Mullen.  The  court  should  not  assume  that  one  party 
or  the  other  was  first  or  chiefly  in  fault  when  that  fact  is  in  issue, 
but  should  instruct  the  jury  on  the  theory  of  the  defendant  as 
well  as  that  of  the  state,  provided  each  theory  finds  some  support 
in  the  evidence  as  in  this  case. 

Instruction  15  defining  murder  at  the  common  law  is  subject 
to  the  criticism  that  it  omits  the  word  "unlawfully";  but,  in  con- 
nection with  other  instructions,  we  think  it  could  not  have  been 
prejudicial  to  the  defendant,  although  it  should  be  corrected  on 
a  retrial.  Evidence  touching  the  declarations  of  Mullen  during 
the  afternoon  while  armed  with  the  shotgun  should  not  have  been 
admitted;  but  they  were  scarcely  prejudicial  to  the  defendant, 
and  the  judgment  would  not  be  reversed  on  these  grounds  alone. 

425  jiqp  -^j^g  error  of  the  court,  however,  in  giving  instructions 
24,  25,  and  29  the  judgment  will  be  reversed  and  the  case  re- 
manded for  a  new  trial. 

All  the  justices  concurring. 


CRIMINAL  LAW— SELF-DEFENSE.— "RETREAT  TO  THE 
WALL."— A  liouiicide  cannot  be  justified  on  the  ground  of  self-de- 
fense in  a  combat  provolied  by  the  survivor:  State  v.  Rogers,  18 
Kan.  78;  26  Am.  Rep.  754;  note  to  Gibson  v.  State,  18  Am.  St.  Rep. 
102;  State  v.  Trammell,  40  S.  C.  331;  42  Am.  St.  Rep.  874;  but,  where 
the  one  who  provolves  a  conflict  afterward  withdraws  from  It,  and  ex- 
presses a  desire  for  peace,  his  right  of  self-defense  is  revived:  Stoffer 
V.  State,  15  Ohio  St.  47;  86  Am.  Dec,  470;  State  v.  Benham,  23  Iowa, 
154;  92  Am.  Dec.  417;  notes  to  Gibson  v.  State,  18  Am.  St.  Rep.  102; 
Carter  v.  State,  28  Am.  St.  Rep.  952.  A  party  who  is  unlawfully  at- 
tacljed  by  another  may  stand  his  ground,  and  use  such  force  as  rea- 
sonably appears  necessary  to  repel  the  attack  and  protect  himself: 
Btate  V.  Reed,  53  Kan.  767;  42  Am,  St.  Rep.  322. 
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State  v,  MoCormiok. 

[57  Kansas,  440.] 

FALSE  PRETENSES  —  ESSENTIAL  ELEMENTS  OF  OF- 
FENSE.—An  essential  element  of  the  offense  of  obtaining  property 
by  false  pretenses  is,  that  the  person  who  parts  with  It  is,  in  fact, 
defrauded  to  his  injury.  In  addition  to  the  false  pretenses,  there 
must  be  an  intent  to  defraud.  The  pretenses  must  be  used  for  the 
purpose  of  perpetrating  the  fraud,  and  a  fraud  must  be  actually  ac- 
complislied  by  means  of  the  false  pretenses. 

FALSE  PRETENSES— GIVING  OF  WORTHLESS  GHEGK— 
IMMATERIALITY  OF  DEFENDANT'S  INSOLVENGY.— It  Is  not 
essential  to  a  conviction  for  obtaining  property  by  fraud  and  false 
pretenses,  where  the  defendant  is  charged  with  having  obtained  a 
horse  by  stating  that  he  had  money  in  a  certain  banls  and  that  a 
check  thereon  which  he  gave  was  good  and  would  be  paid  on  pre- 
sentation, when  he  did  not.  In  fact,  have  any  money  in  the  banlf, 
or  any  account  with  it,  to  allege  or  prove  that  the  defendant  was  in- 
solvent, especially  where  the  check  was  taken  as  the  equivalent  of 
money,  without  any  Intention  of  extending  credit  to  the  defendant. 
The  seller  was  defrauded  to  his  injury  regardless  of  how  solvent  the 
defendant  may  have  been. 

CHECKS— EVIDENGE  OF  DISHONOR.— A  CERTIFICATE 
OF  THE  PROTEST  of  a  check  is  competent  evidence  of  due  pre- 
sentment, demand,  and  refusal  to  pay. 

CHECKS- COMPETENT  EVIDENGE  THAT  CHECK  IS 
BAD.— The  cashier  of  a  bank,  who  Is  its  manager,  and  who  has  su- 
pervision of  the  books  kept,  is  competent  to  testify  that  a  certain  per- 
son has  no  account  with  it,  or  money  there  subject  to  his  check,  al- 
though he  gets  his  information,  principally,  from  the  books  of  the 
bank;  and  a  book  purporting  to  contain  a  list  of  the  depositors,  and 
which  is  identified  by  the  cashier,  is  admissible  for  the  same  pur- 
pose, although  no  other  evidence  is  offered  of  Its  being  correct. 

FALSE  PRETENSES— RELIANCE  UPON  FALSE  REPRE- 
SENTATIONS.—If  the  defendant  upon  a  charge  of  obtaining  property 
by  fraud  and  false  pretenses,  is  assisted  by  another  In  fraudulently 
obtaining  the. property,  and  such  other  person  makes  false  represen- 
tations to  the  owner  in  the  presence  and  h-earing  of  the  defendant, 
without  objection,  or  explanation,  by  him,  and  which  are.  In  effect, 
an  affirmation  of  the  representations  made  by  the  defendant,  the 
false  representations  made  by  such  other  person,  with  the  approba- 
tion and  concurrence  of  the  defendant,  will,  if  relied  upon  by  the 
owner,  bind  the  defendant  to  the  same  extent  as  if  he  himself  had 
made  them. 

NEW  TRIAL— MISCONDUCT  OF  JURORS— PREJUDICIAL 
STATEMENTS  OF  JURORS.— In  a  prosecution  for  obtaining  prop- 
erty by  fraud  and  false  pretenses,  it  is  material  error  for  the  court, 
upon  the  hearing  of  a  motion  for  a  new  trial,  based  upon  the  mis- 
conduct of  the  jury,  to  exclude  evidence  showing  that,  after  the  jury 
had  retired  and  were  deliberating  upon  their  verdict,  one  of  the 
jurors  stated  that  the  defendant  had  been  convicted  upon  a  former 
trial,  and  that  another  juror  stated,  as  a  fact,  that  the  defendant  had 
defrauded  a  witness,  who  had  testified  In  behalf  of  the  state,  out  of 
some  cattle  while  in  the  state  of  Colorado.  These  statements.  If 
made,  were  of  an  important  and  prejudicial  character,  and  might 
have  improperly  Influenced  the  verdict. 

EVIDENCE— BURDEN  IN  CRIMINAL  CASES- PREJUDICE 
—IMPROPER  INFLUENCES.— Unless  the  record,  In  a  criminal  case, 
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shows  that  Improper  Influences  did  not  prejudice  the  rights  of  the 
defendant,  the  burden  of  proving  that  the  defendant  did  not  suffer 
prejudice  by  reason  thereof  rests  upon  the  prosecution. 

NEW  TRIALf-OATH  TO  BAILIFF.— The  fact  that  the  bailiff, 
who  tooli  charge  of  the  jury  when  the  cause  was  finally  submitted, 
was  not  sworn  as  the  statute  requires  is  ground  for  a  new  trial. 
Such  oath  is  important  in  its  nature,  and,  being  specifically  required, 
it  cannot  be  omitted. 

Stebbins  &  Evans  and  Hayden  &  Hayden,  for  the  appellant. 

F.  B.  Dawes,  attorney  general,  and  A.  E.  Crane,  county  attor- 
ney, for  the  state. 

441  JOHNSTON,  J.  The  defendant  was  prosecuted  upon  a 
charge  of  obtaining  from  James  Fritz,  a  bay  gelding  by  fraud 
and  false  pretenses.  On  March  9,  1895,  two  men  appeared  at 
the  home  of  Fritz  and  entered  into  negotiations  with  him  for  the 
purchase  of  a  gelding.  One  of  the  men  was  J.  C.  Goggerty,  a 
liveryman,  who  had  resided  a  short  distance  away  from  Fritz 
for  some  time  and  with  whom  Fritz  had  been  acquainted.  The 
other  man  represented  himself  to  be  I.  T.  Jones,  of  Kansas  City, 
and  to  be  engaged  in  the  business  of  buying  horses.  He  was  a 
stranger  to  Fritz,  and  had  never  been  seen  in  that  community  be- 
fore. After  some  preliminary  negotiations,  Jones  purchased  the 
gelding  at  the  price  of  fifty  dollars.  Jones  then  wrote  out  a  check 
on  the  Interstate  National  Bank  of  Kansas  City  and  offered  it  to 
Fritz  in  payment  for  the  gelding:  Fritz  made  some  objection 
to  the  taking  of  the  check,  when  Jones  remarked  that  the  check 
was  good,  and  Goggerty,  with  whom  Fritz  was  acquainted  *** 
and  in  whom  he  had  confidence,  also  stated  that  the  check  was 
good,  and  that  he  had  also  sold  a  horse  to  Jones,  and  taken  a 
check  in  payment  therefor.  lielying  upon  these  representations, 
Fritz  accepted  the  check  and  delivered  the  horse,  which  was 
taken  away  by  Jones.  On  November  17,  1895,  Oliver  MpCor- 
mick  was  arrested  as  the  person  who  represented  himself  to  be  I. 
T.  Jones  in  the  purchase  of  the  gelding,  and  charged  with  the 
crime  of  obtaining  it  by  false  pretenses.  At  a  trial  had  at  the 
March  term,  1896,  the  defendant  was  convicted,  and  the  penalty 
adjudged  was  imprisonment  at  hard  labor  for  a  term  of  four 
years.  He  appeals,  and  contends  that  the  giving  of  the  check, 
and  the  representation  that  he  had  money  on  deposit  in  the  bank, 
if  false  and  fraudulent,  is  not  an  offense  within  the  meaning  of 
section  94  (Gen.  Stats.  1889,  par.  2228)  of  the  crimes  act.  It  is 
argued  in  his  behalf  that  the  drawee  could  in  no  event  maintain 
an  action  on  the  check,  but  is  presumed  to  have  taken  it  on  the 
responsibility  of  the  drawer,  and  therefore  the  fact  that  the  check 
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was  without  value  did  not  affect  the  legal  rights  of  Fritz;  and,. 
further,  that  if  Fritz  has  a  good  cause  of  action  against  a  solvent 
party,  he  has  not  been  defrauded.  The  information  charges  that. 
Goggerty  combined  and  conspired  with  the  defendant  in  making- 
false  representations  and  in  perpetrating  the  fraud,  but  it  was  not 
alleged  or  shown  that  either  of  them  was  insolvent  or  unable  to 
respond  in  a  civil  action  for  damages  resulting  from  their  frauds 
ulent  action.  An  essential  element  of  the  offense  is,  that  the- 
person  who  parts  with  his  property  is  in  fact  defrauded  to  his 
injury.  In  addition  to  the  false  pretenses,  there  must  be  an  in- 
tent to  defraud.  The  pretenses  must  be  used  for  the  purpose  of 
perpetrating  **^  the  fraud,  and  a  fraud  must  be  actually  accom- 
plished by  means  of  the  false  pretenses.  The  false  representa- 
tion that  the  defendant  had  money  in  the  bank  with  which  to- 
pay  the  check  operated  as  an  injury  and  a  fraud  upon  Fritz.  It 
was  in  the  nature  of  a  cash  transaction,  and  the  check  was 
taken  as  the  equivalent  of  money.  It  therefore  necessarily  re- 
sulted in  an  injury  to  Fritz,  regardless  of  how  solvent  defendant 
or  Goggerty  may  have  been.  Fritz  did  not  sell  his  gelding  upon 
a  promise  to  pay,  nor  was  it  his  purpose  to  extend  a  credit  to  the 
defendant.  The  check  was  not  taken  as  a  promissory  note  or 
as  a  security  for  future  payment.  The  defendant  pretended  to 
set  apart  fifty  dollars  as  money  out  of  a  special  fund;  and,  upoD 
the  faith  that  the  money  was  there  as  represented,  Fritz  accepted 
the  check  and  parted  with  his  property.  It  was  not  d()ne  upon 
the  faith  that  the  parties  dealing  with  him  were  solvent,  and 
might  be  compelled  by  civil  action  to  pay  the  amount  of  money 
named  in  the  check.  In  this  respect  it  is  substantially  similar  to 
the  case  of  State  v.  Decker,  36  Kan.  717.  There  it  was  an  at- 
tempt to  obtain  property  by  means  of  a  false  and  fraudulent 
draft  that  was  indorsed  by  one  Brady,  and  there  was  no  evidence 
tending  to  show  that  Brady  was  insolvent.  It  was  claimed  that 
if  Brady  was  solvent  the  parties  could  not  have  been  defrauded. 
It  was  held  that  the  claim,  although  plausible,  was  not  soundp 
that  the  draft  was  not  what  it  was  represented  to  be,  was  not 
drawn  upon  an  actual  bank  nor  for  money  belonging  to  the- 
drawer  or  subject  to  the  payment  of  his  draft;  and  that  it  wa» 
a  fraud  upon  the  owners  to  attempt  to  procure  their  property 
without  delivering  to  them  just  such  a  draft  as  it  was  repre- 
sented to  be:  that  they  wanted  a  draft  which  was  the  equivalent 
of  ^^^  money,  and  were  not  seeking  to  purchase  a  lawsuit 
against  Brady,  however  good  he  may  have  been  financially.  It 
was  decided  that  it  was  a  fraud  upon  the  parties  to  give  them 
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something  different  from  what  it  appeared  to  be,  different  from 
what  it  was  represented  to  be,  and  not  as  valuable  as  it  was  repre- 
sented to  be.  So  here,  Fritz  was  not  trading  his  horse  for  a 
mere  chose  in  action,  nor  for  the  right  to  bring  a  lawsuit  against 
defendant  or  Goggerty;  but  rather  was  selling  it  for  money  sup- 
posed to  be  set  apart  by  and  subject  to  the  check.  It  is  clear  that 
he  was  defrauded  to  his  injury.  If  he  had  sold  the  gelding  upon 
credit,  and  taken  notes  or  other  collateral  to  secure  the  payment 
of  the  debt,  a  different  question  would  arise.  If  some  of  them 
were  bad,  or  not  as  good  as  represented,  the  question  would  still 
remain  whether  the  good  were  not  sujfficient  to  secure  the  pay- 
ment of  the  debt;  in  other  words,  whether  he  had  suffered  any 
injury  by  reason  of  the  false  pretenses.  Unless  the  person  part- 
ing with  the  property  is  defrauded,  or  unless  it  has  been  obtained 
to  the  injury  of  some  one,  it  does  not  amount  to  a  crime.  This 
was  the  view  taken  in  State  v.  Clark,  46  Kan.  65,  and  State  v. 
Palmer,  50  Kan.  318,  cases  that  are  greatly  relied  upon  by  the 
•defendant.  In  this  case,  however,  no  credit  was  extended.  A 
iraud  and  an  injury  were  suffered  by  Fritz,  and,  as  to  these  fea- 
tures of  this  prosecution,  the  cases  last  cited  do  not  apply. 

The  contention  that  there  was  no  competent  evidence  to  show 
that  the  check  was  bad  cannot  be  sustained.  A  certificate  of 
protest  was  introduced  which  was  evidence  of  due  presentment, 
-demand,  and  refusal  to  pay:  Gen.  Stats.  1889,  par.  494.  In  addi- 
tion to  that,  it  was  shown  by  the  state  that  the  check  *^  had 
never  been  paid;  and,  further,  there  was  testimony  given  by  the 
flashier  of  the  bank  that  Jones  had  no  money  there  subject  to  his 
check,  and  in  fact  had  no  account  with  the  bank.  This  informa- 
tion was  based  principally  upon  the  examination  which  he  made 
of  the  books.  Being  the  manager  of  the  bank,  and  the  books 
being  kept  under  his  supervision,  he  was  competent  to  state  the 
facts  to  which  he  testified.  A  book  purporting  to  be  a  list  of  the 
•depositors  of  the  bank  was  introduced  in  evidence,  and  neither 
the  name  of  Jones  nor  McCormick  appeared  in  the  list.  There 
'was  an  objection  to  the  admission  of  the  book  upon  the  ground 
that  it  had  not  been  proved  to  be  correct.  It  was  identified  by 
the  cashier  under  whose  supervision  it  was  kept,  and  we  think 
it  was  admissible  for  the  purpose  of  showing  that  Jones  was  not 
upon  the  list  of  depositors. 

It  is  next  contended  that  the  false  representations  alleged  to 
have  been  made  by  the  defendant  were  not  relied  upon  by  Fritz, 
and  that  he  did  not  part  with  his  gelding  on  the  strength  of 
them.    In  his  testimony,  Fritz  stated  that  he  relied  on  the  state- 
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ments  made  by  the  defendant  and  Goggerty,  but  principally  on 
those  made  by  Goggerty;  and,  upon  further  interrogation,  he 
stated  that  he  relied  principally,  if  not  altogether,  upon  the 
statements  of  Goggerty.  Goggerty  was  present,  assisting  the  de- 
fendant in  purchasing  the  gelding,  and  the  representations  made 
by  Goggerty  in  the  presence  and  hearing  of  the  defendant,  which 
were,  in  eifect,  an  affirmation  of  the  representations  made  by  the 
defendant,  without  objection  or  explanation  on  the  part  of  the 
defendant,  bind  him  to  the  same  extent  as  if  he  had  himself 
made  them.  According  to  **®  the  testimony,  Goggerty  was  in 
effect  the  mouthpiece  of  the  defendant;  and  the  representations 
made  by  him  with  the  approbation  and  concurrence  of  the  de- 
fendant under  the  circumstances  stated,  if  relied  upon  by  Fritz, 
make  the  defendant  responsible  the  same  as  if  the  representa- 
tions had  been  made  by  the  defendant. 

Several  of  the  instructions  are  criticised,  and  complaint  is 
made  of  the  refusal  of  some  that  were  requested.  We  think  the 
charge  of  the  court  fairly  presented  the  case  to  the  jury,  and  that 
none  of  the  objections  made  to  the  rulings  of  the  court  in  charg- 
ing the  jury  warrant  a  reversal. 

A  motion  for  a  new  trial  was  made,  and  one  of  the  grounds 
was  misconduct  of  the  jury.  On  the  hearing  of  the  motion,  the 
defendant  offered  to  show  that,  after  the  jury  had  retired  and 
were  deliberating  upon  their  verdict,  one  of  the  jurors  stated 
that  the  defendant  had  been  convicted  upon  a  former  trial;  and 
also  that  during  their  deliberations  a  juror  stated,  as  a  fact,  that 
the  defendant  had  defrauded  one  Keifer,  who  had  testified  in 
behalf  of  the  state,  out  of  some  cattle  while  in  the  state  of  Colo- 
rado. We  think  the  court  below  erred  in  excluding  this  evi- 
dence. While  the  testimony  of  jurors  cannot  be  received  to  show 
matters  which  essentially  inhere  in  their  verdict,  they  may  tes- 
tify to  facts  which  transpired  within  their  own  personal  obser- 
vation, and  which  transpired  in  such  a  manner  that  others  as 
well  as  themselves  would  be  cognizant  of  them  and  could  testify 
to  them:  Gottleib  v.  Jasper,  27  Kan.  770;  Atchison  etc.  R.  R. 
Co.  V.  Bayes,  42  Kan.  609.  The  testimony  offered  was  of  an 
important  and  prejudicial  character,  and  may  have  improperly 
influenced  the  verdict.  There  is  nothing  ^^'^  in  the  record  to 
show  that  the  statements,  if  made,  did  not  prejudice  the  rights 
of  the  defendant;  and,  in  such  cases,  the  burden  of  proving  that 
the  defendant  did  not  suffer  prejudice  by  such  improper  in- 
fluence rests  upon  the  prosecution:  State  v.  Lantz,  23  Kan.  728; 
33  Am.  Rep.  215;  State  v.  Woods,  49  Kan.  237. 
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The  bailiff  who  took  charge  of  the  jury  when  the  cause  was 
finally  submitted  was  not  sworn  as  the  statute  requires,  and  this 
is  urged  as  a  ground  for  a  new  trial.  It  appears  that  when  the 
bailiff  was  originally  appointed  by  the  sheriff  the  ordinary  oath 
of  otTice  was  administered  to  him,  and  also  before  the  commence- 
ment of  the  trial  he  was  sworn  as  follows:  "You  do  solemnly 
swear  that  you  will  support  the  constitution  of  the  United  States 
and  the  constitution  of  the  state  of  Kansas  and  faithfully  dis- 
charge the  duties  of  bailiff  of  this  court,  and  not  let  the  jury 
in  this  case  depart  or  separate  without  the  order  of  the  court; 
80  help  you  God." 

Iso  oath  was  administered  to  the  bailiff  after  the  cause  was 
submitted  and  before  the  jury  retired  for  deliberation.  The 
oath  that  was  administered  fails  to  meet  the  requirements  of  the 
statute:  Gen.  Stats.  1889,  par.  5305.  The  oath  taken  before  the 
trial  omitted  the  requirement  to  keep  the  jury  together  in  a  pri- 
vate and  convenient  place,  without  food,  except  such  as  the  court 
should  order,  and  also  that  he  should  not  permit  any  person  to 
speak  or  communicate  with  them,  nor  do  so  himself.  These  pro- 
visions were  made  to  protect  the  jury  from  improper  influences, 
and  were  deemed  so  necessary  to  the  proper  administration  of 
the  law  that  they  were  incorporated  into  the  statute.  The  oath 
is  important  in  its  nature,  '*^®  and,  being  specifically  required, 
cannot  be  disregarded. 

For  the  reasons  mentioned,  the  judgment  will  be  reversed,  and 
the  cause  remanded  for  a  new  trial. 

All  the  justices  concurred. 


FALSE  PRETENSES— WORTHLESS  CHECK.— To  constitute  the 
crime  of  obtaining  property  by  false  pretenses  there  must  be  an 
inlent  to  defraud,  the  use  of  false  pretenses  to  i>erpetrate  fraud, 
and  the  actual  perpetration  of  fraud  accomplished  by  means  of  the 
false  pretenses:  See  monographic  note  to  Barton  v.  People,  25  Am. 
St.  Rep.  378,  on  the  crime  of  obtaining  goods  or  money  by  false  pre- 
tenses. If  a  person  draws  a  banlj  check  in  favor  of  another  in  pay- 
ment for  property  obtained,  knowing  at  the  time  that  he  has  no 
funds  to  meet  it,  nor  credit  at  the  bank  upon  which  It  Is  drawn,  and 
that  it  will  not  be  paid  upon  presentation,  it  is  an  obtaining  of  prop- 
erty by  false  pretenses:  Note  to  Barton  v.  People,  25  Am.  St.  Rep. 
380.  The  false  pretenses  and  representations  must  have  been  relied 
upon  as  true:  Note  to  Barton  v.  People,  25  Am.  St.  Rep.  385. 

NEW  TRIAL— MISCONDUCT  OF  JURORS.— Where  a  juror  stated 
to  his  fellow  jurors  that  the  defendant  was  a  bad  man,  and  had  beat- 
en a  man  nearly  to  death,  and  then  narrated  the  beating,  it  was  held 
sufficient  to  warrant  a  new  trial:  See  monographic  note  to  Hilton 
V.  Southwick,  35  Am.  Dec.  257,  on  misconduct  of  Jurors  \s  ground 
for  a  new  triaL 
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BoABD    OF    County    Commissionees    op   Kingman 
County  v.  Leonard. 

[67  Kansas,  531] 

TAXATION  OF  JUDGMENTS  IN  FAVOR  OF  NONRESI- 
DENTS.—Judgments  rendered  by  the  courts  of  Kansas  In  favor  of 
nonresidents  are  not  taxable  in  that  state,  as  they  have  not  been 
given  a  situs,  by  statute,  for  the  purpose  of  taxation. 

John  T.  Little,  attorney  general,  and  C.  W.  Fairchild,  countj 
attorney,  for  the  plaintifE  in  error. 

M.  D.  Libby  and  P.  B.  Gillett,  for  the  defendant  in  error. 

^^^  ALLEN,  J .  This  action  was  brought  by  the  defendant  in 
error,  as  plaintiff  below,  to  enjoin  the  collection  of  taxes  on  the 
unpaid  balance  of  a  judgment  in  his  favor  rendered  by  the  dis- 
trict court  of  Kingman  county.  The  judgment  was  rendered  in 
an  action  to  recover  the  amount  of  a  promissory  note,  and  to 
foreclose  a  mortgage  given  to  secure  it.  The  mortgaged  property 
was  sold,  and,  after  the  application  of  the  proceeds  of  the  sale  to 
the  payment  of  the  judgment,  there  remained  a  balance;  and  the 
balance  remaining  unpaid  was  assessed  in  the  city  of  Kingman 
— the  county  seat  of  Kingman  county — for  taxation.  The  plain- 
tiff is  a  resident  of  Missouri. 

The  question  presented  for  our  consideration  is  whether  judg- 
ments rendered  by  the  courts  in  this  state  in  favor  of  nonresi- 
dent parties  are  taxable  while  they  remain  unsatisfied.  There 
is  no  claim  in  this  case  that  the  party  against  whom  the  judg- 
ment was  rendered  is  insolvent  or  that  the  valuation  placed  on 
the  judgment  is  excessive. 

Has  the  legislature  assumed  the  power  to  tax  such  judgments 
and  provided  for  their  taxation? 

Section  1,  chapter  107,  paragraph  6846,  of  the  General  Stat- 
utes of  1889  reads:  "All  property  in  this  state,  real  and  personal, 
not  expressly  exempt  therefrom,  shall  be  subject  to  taxation  in 
the  manner  prescribed  by  this  -act."  In  section  2,  the  term  "per- 
sonal property"  is  defined  as  follows:  "The  term  'personal  prop- 
erty' shall  include  every  tangible  thing  which  is  the  subject  of 
ownership,  not  forming  part  or  parcel  of  real  property;  also,  all 
tax-sale  certificates,  judgments,  notes,  bonds,  and  mortgages,  and 
all  evidences  of  debt  secured  by  lien  on  real  estate;  also,  the  cap- 
ital stock,  undivided  profits,  and  all  other  assets  of  every  com- 
pany, incorporated  ^'^^  or  unincorporated,  and  every  share  or  in- 
terest in  such  stock,  profit,  or  assets,  by  whatever  name  the  same 
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may  be  designated;  provided,  the  same  is  not  included  in  other 
personal  property,  subject  to  taxation,  or  listed  as  the  property  of 
individuals;  and  also  every  share  or  interest  in  any  vessel  or  boat 
used  in  navigating  any  of  the  waters  within  or  bordering  on  this 
state,  whether  such  vessel  or  boat  shall  be  within  the  jurisdiction 
of  the  state  or  elsewhere;  and  also  all  'property'  owned,  leased, 
used,  occupied,  or  employed  by  any  railway  or  telegraph  com- 
pany, or  corporation  within  this  state,  situate  on  the  right  of 
way  of  any  railway." 

Section  7  of  the  same  chapter  provides  where  property  shall 
be  listed  for  taxation,  and  the  part  of  the  section  material  to  this 
inquiry  reads  as  follows:  'TEvery  person  required  to  list  property 
in  behalf  of  others  shall  list  such  property  in  the  same  township, 
school  district,  or  city  in  which  said  property  is  located;  but  he 
shall  list  such  property  separate  and  apart  from  his  own,  speci- 
fying the  name  of  the  person,  estate,  company,  or  corporation 
to  which  the  same  may  belong.  All  toll  bridges  shall  be  listed  in 
the  township  or  ward  where  the  same  are  located;  and,  if  located 
in  two  wards  or  townships,  then  one-half  in  each  of  such  wards 
or  townships.  And  all  personal  property  shall  be  listed  and  tax- 
ed each  year  in  the  township,  school  district,  or  city  in  which  the 
property  was  located  on  the  first  day  of  March,  but  all  moneys 
and  credits  not  pertaining  to  a  business  located  shall  be  listed 
in  the  township  or  city  in  which  the  owner  resided  on  the  first 
day  of  March." 

It  will  be  observed  that  the  provisions  with  reference  to  what 
property  shall  be  subject  to  taxation  are  very  sweeping;  and  that 
judgments,  as  well  as  other  forms  of  intangible  property,  are 
not  only  included  within  the  general  terms  used,  but  are  spe- 
cifically mentioned  as  included  in  the  term  "personal  property." 
Sections  9  and  10  of  the  act  require  the  owners  '^^^  of  property 
subject  to  -taxation  to  make  lists  thereof;  and  section  10a  pro- 
vides that  the  statement  shall  set  forth  the  number  of  the  school 
district,  or  districts,  in  which  such  property  was  situated  tn  the 
first  day  of  March.  It  is  ably  and  earnestly  argued  that  the  com- 
mon-law rule  embodied  in  the  maxim,  Mobilia  personam  sequun- 
tur,  applies  with  full  force  in  this  case,  and  that  the  situs  of  the 
intangible  property  evidenced  by  the  judgment  is  at  the  domi- 
cile of  the  owner,  and  subject  to  taxation  there  only.  This  rule 
of  law  is  subject  to  so  many  exceptions  and  limitations  that  it  is 
quite  as  liable  to  mislead  as  to  furnish  a  correct  guide  when  con- 
sidered alone.  In  the  distribution  of  the  estates  of  deceased  per- 
sons, it  is  generally,  if  not  universally,  given  full  force  and  effect 
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both  as  to  tangible  and  intangible  property;  and,  from  comity, 
nations  foreign  to  each  other  generally  recognize  the  law  of  the 
place  of  the  owner's  domicile  as  controlling  in  the  distribution 
of  the  personal  estate  of  the  deceased  owner.  To  questions  of 
taxation  the  maxim  has  very  little  application.  Every  sover- 
eignty asserts  the  right  to  levy  taxes  on  persons  and  property 
within  its  protection;  and  the  ground  on  which  all  taxation  is 
justified  is,  that  it  is  a  burden  necessarily  imposed  by  the  sov- 
ereignty in  order  to  enable  it  to  perform  its  duty  in  protecting 
persons  and  property:  1  Desty  on  Taxation,  59;  Cooley  on  Tax- 
ation^ 19  et  seq;  Story  on  Conflict  of  Laws,  543,  note  a,  and  cases 
cited. 

We  think  it  now  quite  well  settled  that  choses  in  action  be- 
longing to  a  nonresident,  in  the  hands  of  a  managing  agent 
within  the  state,  are  taxable:  I^ew  Albany  v.  Meekin,  56  Am. 
Dec.  522,  note  530,  and  cases  therein  cited:  1  Desty  on  Taxation, 
64;  Finch  v.  York  County,  19  Neb.  50;  56  Am.  Eep.  741. 

The  power  to  tax  residents  of  the  state  on  credits  ^^^  due  from 
citizens  of  other  states  is  often  upheld:  Kirtland  v.  Hotchkiss, 
42  Conn.  426;  19  Am.  Rep.  546.  And  this  even  where  it  results 
in  duplicate  taxation:  Dyer  v.  Osborne,  11  E.  I.  321;  23  Am. 
Eep.  460;  note  to  I'eople  v.  Worthington,  74  Am.  Dec.  95,  and 
cases  cited.  The  cases  upholding  the  power  to  tax  promissory 
notes  and  other  written  securities  held  within  the  state,  though 
owned  by  a  nonresident,  sometimes  lay  stress  on  the  fact  that  the 
securities  are  in  a  certain  sense  property,  and  are  subject  to  seiz- 
ure for  debt,  and  that  a  title  may  be  made  to  the  intangible  debt 
by  delivery  of  the  written  evidence  of  it. 

We  perceive  no  valid  objection  to  the  power  of  the  legislature 
to  tax  all  judgments  by  domestic  courts  and  remaining  unsatis- 
fied, whether  owned  by  citizens  of  this  state,  or  other  states,  or 
foreign  countries,  provided  the  rate  of  taxation  be  the  same  as 
that  imposed  on  other  forms  of  proper4;y  belonging  to  citizens  of 
this  state.  The  question  here,  however,  is  whether  the  legisla- 
ture has  expressed  a  purpose  to  tax  judgments  in  favor  of  a  citi- 
zen of  another  state,  rather  than  as  to  the  power  to  do  so.  Judg- 
ments are  included  by  the  express  provision  of  section  2,  in  the 
term  "personal  property."  Does  this  mean  judgments  owned  by 
citizens  of  this  state,  or  those  rendered  by  courts  within  the 
state  without  reference  to  ownership?  In  answering  this  ques- 
tion, some  weight  at  least  should  be  given  to  the  rule  that  credits 
are  generally  regarded  as  residing  Avith  the  creditor.  The  case  of 
Msher  V.  Commissioners,  19  Kan.  414,  is  an  extreme  one,  and 
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has  been  criticised.  A  resident  of  this  state  may  undoubtedly 
be  taxed  on  moneys  due  him  from  citizens  of  other  states,  and 
this  would  be  equally  true  after  the  claim  is  reduced  to  judgment 
in  a  foreign  jurisdiction.  Under  the  provisions  of  ^^^  section 
7,  where  the  owner  of  a  domestic  judgment  resides  in  this  state, 
it  seems  clear  that  it  must  be  taxed  at  the  place  of  his  residence, 
provided  it  does  not  pertain  to  a  business  located  at  some  other 
place.  Where  the  owner  is  a  nonresident,  if  taxed  at  all,  it  must 
be  taxed  in  the  township,  school  district,  or  city  in  which  it  is 
located;  and,  to  be  taxable,  it  must  be  held  to  have  a  situs  of  its 
own.  The  authorities  with  reference  to  the  situs  of  a  judgment 
are  not  numerous,  and  no  case  is  called  to  our  attention  where 
the  precise  point  now  under  consideration  has  been  decided  in 
an  action  where  the  owner  of  the  judgment  resided  out  of  the 
stale.  But,  in  cases  where  the  owner  resided  in  the  state,  it  has 
been  held  that  the  situs  of  the  judgment  for  purposes  of  taxa- 
tion is  at  the  residence  of  the  judgment  creditor:  Meyer  v.  Sher- 
iff etc.,  41  La.  Ann.  645;  People  v.  Eastman,  25  Cal.  601. 

When  this  case  was  first  considered,  the  writer  was  strongly 
inclined  to  the  opinion  that  a  judgment  should  be  held  to  have 
a  situs  of  its  own  at  the  place  where  the  record  of  the  court  ren- 
dering it  is  kept;  but  it  seems  quite  clear  that,  if  the  owner  be  a 
resident  of  this  state,  its  situs  is  with  him  at  his  place  of  resi- 
dence, and  there  is  no  purpose  expressed  by  the  legislature  to 
give  judgments  in  favor  of  nonresidents  a  situs  for  the  purpose  of 
taxation.  If  the  legislature  wishes  to  change  the  rule,  and  estab- 
lish a  situs  for  taxation  for  all  judgments  rendered  by  the  courts 
of  this  state,  it  ought  to  employ  language  expressive  of  its  pur- 
pose to  do  so.  The  natural  implication  from  the  language  in 
fact  employed  would  seem  to  be  that,  as  to  the  situs  of  credits 
for  taxation,  the  rules  generally  recognized  were  intended  to  be 
followed. 

The  judgment  is  aflirmed. 

All  the  justices  concurring. 

TAXATION  OF  DEBTS  DUE  FOREIGN  CREDITORS— SITUS— 
POAVER  OF  LEGISLATURE.— Intangible  property  has  no  actual 
situs:  1  Desty  on  Taxation,  326;  but  the  legislature  has  the  power 
to  fix  the  situs  of  property  for  the  purposes  of  taxation:  Dubuque  v. 
Chicago  etc.  R.  R.  Co.,  47  Iowa,  196.  Debts  due  to  foreign  creditors 
are  not  the  subject  of  taxation;  as  they  have  no  situs  within  the 
state:  Cooley  on  Taxation,  22;  1  Desty  on  Taxation,  66.  A  chose  in 
action  follows  the  person  of  him  having  the  right,  and,  if  he  is  a 
nonresident,  the  state  has  no  jurisdiction  over  the  person  or  over  the 
thing,  and  can  tax  neither:  State  v.  Earl,  1  Nev.  395. 
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Berry    v.  Berry. 

[57  Kansas,  691.] 

HOMESTEAD— DURESS  OP'  WIFE.— If  a  wife  Is  compelled, 
by  her  husband,  through  force  and  fear,  to  sign  a  mortgage  upon  the 
homestead,  such  mortgage  is  a  nullity,  although  it  accompanies,  and 
is  given  to  secure  the  payment  of,  a  negotiable  promissory  note,  which 
with  tlie  mortgage,  is  transferred  to  an  innocent  holder  before  ma- 
turity; and,  In  an  action  to  foreclose  the  mortgage,  the  defense  of 
duress  is  available  to  her. 

S.  K.  Woodworth,  for  the  plaintiff  in  error. 

Wells  &  Wells  and  F.  E.  Lane,  for  the  defendants  in  error. 

«»i  JOHNSTON,  J.  On  December  2,  1889,  Joseph  and  Ee- 
becca  Berry,  husband  and  wife,  united  in  giving  to  the  Guaranty 
Investment  Company  a  promissory  note  for  eighteen  hundred 
dollars,  payable  five  years  after  date,  and  a  mortgage  securing 
the  payment  of  the  note  was  signed  by  them.  The  mortgage  was 
upon  a  quarter  section  of  land  occupied  by  them  as  a  homestead, 
and  it  was  subject  and  subordinate  to  another  mortgage  pre- 
viously given  by  them  to  the  Mutual  Benefit  Life  Insurance 
Company  to  secure  an  indebtedness  of  twelve  hundred  dollars. 
On  February  2,  1890,  and  before  the  maturity  of  the  note,  the 
Guaranty  Investment  Company  indorsed  and  transferred  the 
game  to  the  executors  of  the  estate  of  Charlemagne  Tower,  de- 
ceased, and  the  mortgage  was  assigned  and  delivered  with  the 
note.  Default  was  made  in  the  interest  payments,  and,  after- 
ward, the  insurance  company  began  a  foreclosure  **®^  proceed- 
ing in  which  the  executors  of  the  Tower  estate  were  made  parties 
defendant,  who,  on  July  16,  1892,  filed  an  answer  and  cross-pe- 
tition setting  up  their  note  and  mortgage  and  asking  for  judg- 
ment against  the  Berrys,  and,  also,  that  it  be  declared  a  lien  on 
the  mortgaged  premises,  subject  only  to  the  lien  of  the  insurance 
company. 

Joseph  Berry  did  not  appear  or  defend,  but  Eebecca  Berry 
contested  the  validity  of  the  mortgage  given  to  the  Guaranty  In- 
vestment Company,  alleging  that  it  was  signed  under  duress. 
She  averred  that  her  husband,  who  was  a  strong,  powerful  man, 
of  violent  temper,  threatened  to  abandon  her  to  her  own  re- 
sources, and,  also,  to  kill  her;  and,  believing  that  he  was  a  dan- 
gerous man,  who  would  carry  out  his  threats,  she  was  induced 
to  sign  the  mortgage.  She  alleged 'that  the  land  on  which  the 
mortgage  was  given  was  purchased  by  her  husband  as  a  home- 
stead, and  that  it  was  occupied  as  a  homestead  before  the  execu- 
tion of  the  mortgage,  and  had  been  continuously  ever  since  that 


352  Berry  v.  Berry.     .  [Kansai, 

time.  She  did  not  question  her  liability  upon  the  note,  nor  deny 
that  the  note  and  mortgage  were  assigned  as  alleged;  neither  did 
Bhe  make  any  defense  other  than  that  of  duress  in  the  execution 
of  the  mortgage.  On  the  latter  ground  she  asked  that  the  mort- 
gage be  canceled  and  held  for  naught. 

A  demurrer  io  her  answer  was  sustained;  and,  she  electing  to 
stand  on  her  answer,  judgment  was  rendered  against  her  for  two 
thousand  six  hundred  and  twenty-five  dollars,  and  for  foreclosure 
of  the  mortgage,  and  declaring  the  judgment  a  lien  on  the  home- 
stead premises. 

Was  the  mortgage  valid  and  enforceable?  If  the  averments 
as  to  duress  are  true,  there  was  no  free  will  or  consent  by  Eebecca 
Berry  in  the  execution  of  the  mortgage.  As  the  case  stands,  we 
must  accept  ®^^  these  averments  as  facts,  and,  if  so  regarded,  it 
would  seem  that  Mrs.  Berry  was  induced  to  sign  the  mortgage 
by  threats  of  bodily  harm  such  as  might  overcome  the  will  of  a 
person  of  ordinary  firmness  and  courage.  In  addition  to  the 
threats  of  personal  violence,  there  were  threats  of  separation  and 
abandonment.  The  property  described  in  the  mortgage  was  a 
homestead,  and  could  only  be  alienated  by  the  joint  consent  of 
husband  and  wife.  If  Mrs.  Berry  was  compelled  by  force  and 
fear  to  sign  the  mortgage,  if  there  was  actual  duress,  she  gave 
no  consent,  and  the  mjortgage  is  a  nullity:  Anderson  v.  Anderson, 
9  Kan.  112;  Helm  v.  Helm,  11  Kan.  19;  Howell  v.  McCrie,  36 
Kan.  636;  59  Am.  Eep.  584;  Jenkins  v.  Simmons,  37  Kan.  496; 
Gabbey  v.  Forgeus,  38  Kan.  62;  Warden  v.  Reser,  38  Kan.  87. 
This  position  wonld  be  conceded  by  the  defendant  in  error  if  the 
mortgage  stood  alone,  but,  as  it  accompanied,  and  was  security 
for,  a  negotiable  promissory  note  which  was  transferred  to  a  bona, 
fide  indorsee  before  maturity,  it  is  contended. that  the  defense  of 
duress  is  not  available.  An  assignee  who  obtains  a  promissory 
note  before  maturity,  for  value  and  without  notice,  takes  it  free 
from  equities.  A  mortgage  executed  concurrently  with  a  note  to 
secure  its  payment  is  generally  held  to  be  an  incident  of  the  note, 
and  to  partake  of  its  negotiable  character.  It  appears  to  be  well 
settled  by  the  courts  that  a  bona  fide  indorsee  before  maturity  of 
a  note  secured  by  a  mortgage  upon  property  other  than  a  home- 
stead, and  without  notice  of  infirmities,  takes  the  mortgage,  as  he 
takes  the  note,  unaffected  by  any  equities  arising  between  the 
mortgagor  and  mortgagee:  Burhans  v.  Hutcheson,  25  Kan.  625; 
87  Am.  Eep.  274;  Lewis  v.  Kirk,  28  Kan.  497;  42  Am.  Rep.  173; 
Carpenter  v.  Longan,  16  Wall.  271;  Jones  on  Mortgages,  sec. 
834,  and  cases  cited;  15  Am.  &  Eng.  Ency.  ****  of  Law,  855,  and 
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cases  cited.  This  rule  is  not  prescribed  by  any  statute,  but  iff- 
based  upon  the  equitable  principle  that  the  debt,  being  the  main, 
thing,  imparts  its  character  to  the  mortgage,  and  that  when  the- 
note  is  assigned  the  security  follows  it  and  takes  the  same  char- 
acter. It  is  conceded  that  this  rule  is  controlling  where  the: 
property  mortgaged  is  not  a  homestead;  but  it  is  contended  that, 
it  can  never  apply  where  the  mortgage  is  upon  a  homestead  and. 
where  the  wife  or  husband  has  not  joined  in,  or  consented  to,  its- 
execution.  The  rule  goes  upon  the  theory  that  a  mortgage  has: 
actually  been  executed  and  is  in  existence:  but,  in  this  state,  if 
the  wife  or  husband  does  not  give  consent,  or  join  in  the  execu- 
tion, the  instrument  does  not  rise  to  the  rank  of  a  mortgage.  It. 
is  absolutely  void,  and  not  even  binding  upon  the  one  who  does-- 
consent.  Would  it  be  contended  that  a  mortgage  to  which  the^ 
wife's  signature  was  forged,  or  which  had  never  been  signed  by 
her,  would  follow  the  note  and  be  enforceable  as  a  security?  It 
is  unlike  a  case  where  joint  consent  was  actually  given  though 
obtained  by  fraud.  As  the  consent  of  the  wife  is  lacking,  there 
is  no  mortgage.  It  would  be  carrying  the  doctrine  of  negotia- 
bility beyond  reason  to  make  a  mortgage  which  is  against  th& 
statute  and  prohibited  by  the  constitution  binding  and  enforce- 
able, merely  because  it  accompanied  and  purported  to  secure  a 
negotiable  promissory  note.  It  is  not  negotiable  in  form,  and 
of  itself  has  no  negotiable  qualities;  but  a  rule  has  been  establish- 
ed by  the  courts  that  because  of  its  relation  to  negotiable,  paper  it; 
is  invested  with  a  negotiable  character.  A  rule  so  made,  apply- 
ing to  mortgages,  the  principles  which  pertain  to  negotiable  pa- 
per, cannot  prevail  over  the  specific  provisions  of  the  constitu- 
tion and  statute.  The  constitution  provides  ^^^  that  a  home- 
stead "shall  not  be  alienated  without  the  joint  consent  of  hus- 
band and  wife,  when  that  relation  exists":  Const.,  art.  15,  sec.  9. 
The  same  prohibition  is  repeated  by  the  legislature  in  one  of  the 
statutes:  Gen.  Stats.,  1889,  par.  2996.  These  positive  and  sol- 
emn declarations  cannot  be  overcome  by  a  mere  rule  of  commer- 
cial law  or  by  any  judicial  dogma.  In  Anderson  v.  Anderson,  9 
Kan.  113,  where  a  conveyance  of  a  homestead  was  obtained  by 
duress  of  the  wife,  it  was  urged  that  a  purchaser  in  good  faith 
and  for  a  valuable  consideration  without  notice  of  the  duress 
should  be  protected.  In  deciding  the  case,  however,  it  was  held 
that  "if  a  wife  sign  the  deed  of  the  homestead  under  duress,  she 
does  not  give  that  consent  to  the  alienation  which  the  statute  re- 
quires; and  in  such  case  the  'good  faith'  of  the  purchaser  cannot 
▲m.  ar.  Kep.,  You  LViL— 23 
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te  considered  in  determining  the  validity  of  the  deed."  Much 
reliance  is  placed  on  Beals  v.  Neddo,  2  Fed.  Eep.  41,  which  is 
contrary  to  the  ruling  in  Anderson  v.  Anderson,  9  Kan.  112,  but 
it  appears  to  be  wholly  founded  upon  cases  in  which  the  home- 
stead question  was  not  involved  or  considered.  The  court,  in  its 
opinion,  recognized  that,  under  the  constitution,  duress  is  avail- 
able as  a  defense  within  the  decisions  of  the  supreme  court  of 
this  state,  but  did  not  incline  to  follow  them.  The  supreme  court 
■of  Iowa,  in  a  case  where  a  note  and  mortgage  were  obtained  by 
•duress  and  the  mortgage  was  upon  a  homestead,  held  that  the  in- 
jiocent  holder  of  the  note  and  mortgage  might  recover  upon  the 
note,  but  was  not  entitled  to  a  foreclosure  of  the  mortgage.  The 
doctrine  is  there  recognized  that,  in  an  ordinary  case,  a  mort- 
gage given  to  secure  a  negotiable  note  partakes  of  the  negotiable 
■character;  but,  in  that  state,  there  is  a  statute  which  requires  a 
concurrence  ^^^  of  both  husband  and  wife  to  a  conveyance  or 
the  encumbrance  of  the  homestead,  Tn  the  case  mentioned  the 
signature  of  the  wife  was  secured  by  duress,  and  it  was  held  that 
she  did  not  legally  concur  in  the  conveyance.  The  court  added: 
*Tyiortgages  are  not  intended  to  circulate  as  commercial  paper, 
and  we  do  not  think  that  the  interests  of  commerce  require  that 
the  principles  applicable  to  negotiable  paper  shall  be  extended  to 
A  mortgage  executed  under  such  circumstances  as  the  mortgage 
in  question":  First  Nat.  Bank  v.  Bryan,  62  Iowa,  42.  We  think 
the  answer  alleged  a  defense,  and  the  demurrer  thereto  should 
have  been  overli-uled. 

As  the  case  is  presented,  the  question  of  estoppel  is  not  be- 
fore us  for  consideration.  While  considerable  time  elapsed  be- 
tween the  execution  of  the  mortgage  and  the  setting  up  of  the 
defense,  there  is  nothing  to  show  knowledge  on  her  part  of  the 
transfer  of  the  note  and  the  subsequent  ownership  of  the  same, 
nor  are  there  any  averments  showing  her  acts  or  declarations  in 
respect  to  the  note  and  mortgage. 

The  judgment  of  the  district  court  will  be  reversed,  and  the 
^ause  remanded  for  a  new  trial. 

All  the  justices  concurring. 


DURESS  WILL  AVOID  A  CONTRACT,  at  law  or  In  equity:  Cen- 
-tral  Bank  v.  Copeland,  18  Md.  305;  81  Am.  Dec.  597.  A  deed  of  a 
married  woman  is  voidable  for  duress,  when  executed  under  threats, 
by  the  husband,  of  abandonment  or  separation,  or  abusive  treatment, 
If  the  execution  of  the  deed  was  Induced  by  a  reasonable  apprehen- 
•Bion  that  the  tlireats  would  be  carried  into  execution:  Tapley  v. 
Tapley,  10  Minn.  448;  88  Am.  Dec.  76;  Kocourek  T.  Marak,  64  Tex. 
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201;  38  Am.  Rep.  623.  A  married  woman  may  avoid,  on  ttie  ground 
of  duress,  a  mortg-age  obtained  from  her  by  the  husband,  to  secure 
his  debt  to  the  mortgagee:  Central  Banli  v.  Copeland,  18  Md.  305; 
81  Am.  Dec.  597. 
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[57  Kansas,  798.] 

NEGLIGENCE  OF  HUSBAND  NOT  IMPUTABLE  TO  WIFE 
—DRIVING  ON  DEFECTIVE  HIGHWAY.— A  husband's  negligence, 
while  driving  In  a  vehicle,  over  a  defective  highway,  with  his  wife 
is  not  imputable  to  her  in  bar  of  an  action  for  damages  brought  by 
her  against  the  township  permitting  such  defects,  although  the  jour- 
ney was  taken  at  her  solicitation,  if  it  is  not  shown  that  he  was  un- 
der her  direction  and  control  at  the  time. 

NEGLIGENCE  NOT  IMPUTABLE  TO  ONE  RIDING  BY 
INVITATION.— One  who  merely  accepts  the  favor  of  transportation 
in  a  private  vehicle  does  not  assume  all  risk  of  the  driver's  negli- 
gence en  route.  Especially  is  this  true  of  a  journey  undertaken  by 
a  husband  and  wife,  where  he  assumes  to  drive,  and  is  allowed  the 
responsible  management  of  the  journey,  in  accordance  with  the  al- 
most universal  custom  of  mankind, 

STATUTES  ALLOWING  ACTION  FOR  INJURIES  ON  DE- 
FECTIVE  HIGHWAYS  —  CONSTRUCTION.— A  statute  giving  a 
right  of  action  against  counties  and  townships  In  favor  of  a  person 
who,  "without  contributing  negligence  on  his  part,"  sustains  dam- 
ages by  reason  of  defective  bridges  or  highways,  does  not  declare  a 
rule  either  of  pleading  or  of  evidence,  but  simply  a  rule  of  right.  It 
does  not  change  the  rule  of  pleading,  or  shift  the  burden  of  proof  as 
to  cases  falling  within  its  terms,  but  simply  brings  a  class  of  cases 
within  the  operation  of  the  common  law  of  negligence  which  hitherto 
had  been  without  It.  Hence,  a  plaintiff  suing  for  damages  for  inju- 
ries caused  by  such  defects  need  not  allege  or  prove  that  he  was  not 
negligent,  and  the  defendant,  if  he  relies  upon  contributory  negli- 
gence, must  allege  and  prove  it. 

HIGHWA  YS  —  DEFINITIONS  —  PUBLIC  HIGHWAY— DE- 
FECTIVE HIGHWAY.— A  laid  out  and  opened  road  is  a  public 
highway,  although  It  has  not  been  put  in  condition  for  travel,  and 
a  defect  in  it  makes  It  a  "defective  highway,"  within  the  meaning 
of  a  statute  giving  a  right  of  action  for  injuries  sustained  on  a  "de- 
fective highway."  To  constitute  such  a  road  a  "defective  highway," 
it  is  not  necessary  that  it  should  first  have  been  improved  and  then 
allowed  to  become  defective  through  lack  of  repair. 

NEW  TRIAL— DAMAGES  FOR  PERSONAL  INJURIES— 
WHAT  IS  NOT  EXCESSIVE.— A  verdict  for  five  thousand  one  hun- 
dred and  sixty-five  dollars  damages,  for  personal  injuries  to  a  wo- 
man, caused  by  her  being  thrown  from  a  vehicle  on  a  defective  high- 
way, is  not  excessive,  where  such  Injuries  were  of  a  peculiar  nature, 
followed  by  much  pain  and  prolonged  confinement  to  the  sick  room, 
and  where  they,  being  permanent  In  some  respects,  entail  conse- 
ciuences  of  a  character  which  money  can  hardly  compensate. 

Charles  B.  Graves,  H.  D.  Dickson,  and  I.  E.  Lambert,  for  the 
plaintiff  in  error. 

E.  W.  Cunningham  and  W.  T.  McCarty,  for  the  defendant  in 
error. 
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^»8  DOSTER,  C.  J.  Mrs.  Elizabeth  A.  Telfer  and  her  hus- 
band lived  in  Reading  township,  Lyon  county.  July  19,  1892, 
they  started  in  a  spring  wagon  to  visit  '''*®  Mrs.  Telfer's  mother, 
Bome  miles  distant.  Mr.  Telfer  acted  a$  driver.  The  highway 
at  a  certain  point  crossed  a  ravine  with  steep  and  rocky  banks, 
which  rendered  it  a  difficult  and  dangerous  place.  In  endeavor- 
ing to  cross,  the  wagon  was  "tipped  over,*'  on  account  of  the 
roughness  and  difficulty  of  the  descent  of  one  of  the  banks,  and 
Mrs.  Telfer  was  severely  injured  thereby.  The  defect  in  the 
highway  which  caused  the  accident  was  known  throughout  the 
neighborhood,  and,  being  on  an  open  prairie,  most  of  the  travel 
had  avoided  it  by  going  around  some  distance  on  either  side; 
but,  a  few  weeks  previous  to  the  accident,  the  owners  of  the  ad- 
jacent lands  had  fenced  them  up,  compelling  travelers  to  pursue 
the  line  of  the  highway,  and  thus  cross  the  place  in  question; 
and,  a  short  time  before  the  accident,  the  husband  and  wife  had 
crossed  the  place  where  it  occurred.  The  township  trustee  had 
actual  knowledge  of  the  defect  in  the  highway  at  that  point,  and 
contemplated  putting  it  presently  in  better  condition. 

The  plaintiff,  Mrs.  Telfer,  brought  suit  against  the  township  in 
which  the  accident  occurred  to  recover  for  her  injuries,  under 
the  statute,  section  1,  chapter  237,  of  the  Session  Laws  of  1887 
(Gen.  Stats.  1889,  par.  7134),  which  reads  as  follows:  "Any  per- 
son who  shall,  without  contributing  negligence  on  his  part,  sus- 
tain damage  by  reason  of  any  defective  bridge,  culvert,  or  high- 
way, may  recover  such  damage  from  the  county  or  township 
wherein  such  defective  bridge,  culvert,  or  highway  is  located,  as 
hereinafter  provided;  that  is  to  say,  such  recovery  may  be  from 
the  county  when  such  damage  was  caused  by  a  defective  bridge 
constructed  wholly  or  partially  by  such  county,  and  when  the 
chairman  of  the  board  of  county  commissioners  of  such  county 
shall  have  had  notice  of  such  defects  for  at  least  five  ®®**  days  prior 
to  the  time  when  such  damage  was  sustained;  and,  in  other  cases, 
such  recovery  may  be  from  the  township,  where  the  trustee  of 
Buch  township  shall  have  had  like  notice  of  such  defect." 

A  verdict  was  returned  and  judgment  rendered  in  her  favor, 
from  which  the  township  prosecutes  this  proceeding  in  error.  It 
was  contended  in  the  court  below  that  the  evidence  showed  the 
husband  to  have  been  guilty  of  contributory  negligence  in  driv- 
ing over  a  highway  known  by  him  to  be  defective  and  dangerous, 
and  that  such  negligence  was  imputaljle  to  the  wife,  and,  being 
BO,  barred  a  recovery  by  her;  and  a  request  for  instructions  to 
the  jury  predicated  upon  this  view  of  the  law  was  preferred,  and 
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refused  by  the  court.  The  first  claim  of  error  arises  upon  this  re- 
fusal. This  claim  is  rested  upon  an  assumed  or  implied  agency 
of  the  husband,  in  driving  the  vehicle  under  the  direction  and 
command  of  the  wife,  or  as  a  participant  with  her  in  a  joint  ven- 
ture or  enterprise.  Before  proceeding  to  the  consideration  of  this 
claim  of  error,  it  may  be  well  to  state  that  no  charge  of  actual 
negligence  is  made  against  the  wife  herself,  either  in  the  briefs 
or  oral  argument  of  counsel.  The  question  of  her  personal  neg- 
ligence in  contributing  to  the  injury  was  submitted  to  the  jury, 
under  instructions  of  which  n^  complaint  is  made,  and  was 
found  in  her  favor. 

It  is  claimed  that  the  visit  to  the  mother  was  undertaken  by 
the  husband  at  the  solicitation  of  his  wife;  that  it  was  her  visit, 
and  not  his;  and  that,  if  such  does  not  appear  as  a  fact  from  the 
evidence,  the  least  that  can  be  said  is  that  it  was  a  joint  ven- 
ture by  both  husband  and  wife.  From  each  of  these  alternative 
propositions  of  fact  a  deduction  of  agency  in  the  husband  for  the 
wife  is  drawn,  and  from  thence  the  legal  ***^  imputation  of  neg- 
ligence is  derived.  The  question  is,  therefore,  squarely  presented 
whether  the  contributory  negligence  of  the  husband,in  driving  his 
wife  over  a  defective  highway,  can  be  imputed  to  her  in  bar  of 
an  action  against  the  person  principally  or  primarily  responsi- 
ble for  the  injury.  Our  judgment  is,  that  it  cannot;  but  the  au- 
thorities, it  may  as  well  be  admitted,  are  conflicting — irreconcil- 
ably so — and  are  numerous  in  support  of  each  side  of  the' conten- 
tion. That  the  principal  cannot  recover  for  injuries  to  which  the 
negligence  of  his  agent  and  a  third  person  has  contributed  is  set- 
tled beyond  dispute,  both  upon  reason  and  authority.  The  difB.- 
cult  question  is:  Under  what  circumstances  can  an  agency  be 
implied  or  be  said  to  exist?  The  plaintiff  in  error  in  this  case 
would  imply  it,  as  some  of  the  courts  have  done,  from  the  rela- 
tion of  husband  and  wife:  Yahn  v.  Ottumwa,  60  Iowa,  429;  Car- 
lisle V.  Sheldon,  38  Yt.  440;  Prideaux  v.  Mineral  Point,  43  Wis. 
613;  28  Am.  Eep.  558.  The  defendant  in  error  contends  that 
this  cannot  be  done:  Hoag  v.  New  York  etc.  E.  R.,  Ill  N.  Y. 
199;  Louisville  etc.  Ry.  Co.  v.  Creek,  130  Ind.  139;  Chicago  etc. 
E.  R.  Co.  v.  Spilker,  134  Ind.  380;  Lake  Shore  etc.  Ry.  Co.  v. 
Mcintosh,  140  Ind.  261;  Mori  v.  St.  Louis,  3  Mo.  App.  231. 

The  fact,  if  it  be  such,  that  the  journey  was  undertaken  at  the 
solicitation  of  the  wife,  possesses  no  weight.  It  cannot  be  that 
one  who  merely  secures  from  another  the  favor  of  transporta- 
tion in  a  private  vehicle  takes  upon  herself  or  himself  all  lisk  of 


858  Reading  Township  v.  Telfer.  [Kansas, 

the  driver's  negligence  en  route.  To  so  hold  would  minimize 
the  problem  for  consideration  into  a  mere  question  of  fact  as  to 
which  of  the  travelers  solicited  the  other;  the  one  the  favor  of 
a  journey,  or  the  other  the  **®*  pleasure  of  company.  If  the  one 
who  asks  to  be  carried  hence  is  the  master,  so  on  the  other  hand 
the  one  who  invites  to  a  ride  is  also  the  master.  If  the  maiden 
who  begs  of  her  escort  a  carriage  drive  is  the  mistress  throughout 
the  journey,  so  the  gallant  who  invites  his  lady  would  likewise 
be  the  master  until  her  safe  return.  It  may  be  conceded  that 
persons  of  mutual  purpose  and  equal  privileges  of  direction  and 
control,  who  travel  in  the  same  vehicle  in  pursuit  of  a  common 
object,  are  the  agents  of  each  other  in  such  a  sense  that  the  neg- 
ligent act  of  one  in  furtherance  of  the  common  scheme  is  im- 
putable to  all;  but  such  mutuality  or  equality  of  direction  and 
control  does  not  exist  in  the  case  of  a  journey  taken  by  husband 
and  wife. 

Say  what  we  may  in  advocacy  of  the  civil  and  political  equality 
of  the  sexes,  there  are  conditions  of  inequality  between  them,  in 
other  respects,  which  the  law  recognizes,  and  out  of  which  grow 
differing  rights  and  liabilities.  One  of  these  is  instanced  in  the 
case  of  a  journey  by  husband  and  wife,  such  as  was  undertaken 
by  the  parties  in  question.  By  the  universal  sense  of  mankind, 
a  privilege  of  management,  a  superiority  of  control,  a  right  of 
mastery  on  such  occasions  is  accorded  to  the  husband,  which  for- 
bids the  idea  of  a  co-ordinate  authority,  much  less  a  supremacy 
of  command,  in  the  wife.  His  physical  strength  and  dexterity 
are  gi-eater;  his  knowledge,  judgment,  and  discretion  assumed  to 
be  greater;  all  sentiments  and  instincts  of  manhood  and  chivalry 
impose  upon  him  the  obligation  to  care  for  and  protect  his 
weaker  and  confiding  companion:  and  all  these  justify  the  as- 
sumption by  him  of  the  labors  and  responsibilities  of  the  jour- 
ney, with  their  accompanying  rights  of  direction  and  control. 
The  special  facts  of  cases  may  ®"^  show  the  wife  to  be  the  con- 
trolling spirit,  the  active  and  responsible  party,  and  the  husband 
an  agent,  or  even  a  mere  passenger;  but,  in  cases  where  such  facts 
are  not  shown,  the  court  must  presume,  in  accordance  with  the 
ordinary,  almost  universal,  experience  of  mankind,  that  the  hus- 
band assumed  and  was  allowed  the  responsible  management  of 
the  journey.  A  review  of  the  opposing  decisions  upon  this  ques- 
tion, for  the  purpose  of  exhibiting  their  reasoning  and  approving 
that  of  some  and  combating  that  of  others,  would  be  profitless, 
and  hence  is  not  undertaken.    It  may  be  remarked,  however. 
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that  the  doctrine  of  imputahle  negligence,  except  when  counte- 
nanced by  statute,  is  a  fiction  of  the  law  which  finds  small  favor 
with  the  courts,  and  has  been  very  infrequently  applied  in  our: 
own. 

Complaint  is  made  that  the  court  erred  in  instructing  the  jury- 
that  the  burden  of  proof  was  upon  defendant  to  establish  con- 
tributory negligence  upon  the  part  of  the  plaintiff.     The  rulft 
in  ordinary  cases  is,  that  contributory  negligence  is  a  defense  to 
be  alleged  and  proved;  but  it  is  claimed  that  the  statute  above 
quoted  changes  the  rule  of  pleading  and  shifts  the  burden  of 
proof,  as  to  cases  falling  within  its  terms.    "We  do  not  assent  to 
this  view.    While  the  statute  gives  a  right  of  action  to  "persons- 
who  shall,  without  contributing  negligence  on  their  part,  sustain, 
damage,"  etc.,  yet  its  object  was,  not  to  declare  a  rule  either  of 
pleading  or  of  evidence,  but  to  declare  a  rule  of  right.    The  com- 
mon law  is,  that  persons  who,  without  contributing  negligence  on. 
their  part,  sustain  damages  by  reason  of  the  negligence  of  others,, 
are  entitled  to  redress  for  their  injuries;  but  because  of  the  na- 
ture of  quasi  corporations,  such  as  counties  and  townships,  whose 
^^*  functions  and  purposes  are  entirely  public,  they  have  been, 
held  to  be  without  the  rule  of  compulsion  to  respond  for  the 
negligent  acts  of  their  officers:  Commissioners  v.  Riggs,  24  Kan, 
255;  Eikenberry  v.  .Bazaar  Tp.,  22  Kan.  556;  31  Am.  Eep.  198. 
This  defect  in  the  common  law  was  remedied  by  the  enactment 
of  the  statute  in  question;  and  the  only  effect  of  such  statute  was- 
te bring  a  class  of  cases  within  the  operation  of  the  common 
law  of  negligence  which  hitherto  had  been  without.    This  statute 
simply  declared  as  to  counties  and  townships  what  has  alwaya 
been  the  law  with  respect  to  cities,  private  corporations,  and  in- 
dividuals.   A  contrary  view  has  been  held  in  Walker  v.  Chester 
Co.,  40  S.  C.  342,  but  it  does  not  meet  our  approval. 

It  is  also  claimed  that  the  defect  in  the  highway  where  the 
plaintiff  received  her  injuries  was  not  a  "defective  highway,'* 
within  the  meaning  of  the  statute;  that  to  constitute  it  such  the- 
road  should  first  have  been  improved  at  the  point  in  question, 
and  then  allowed  to  become  defective  through  lack  of  repair.  It 
is  thought  that  the  statute,  section  5,  chapter  168,  of  the  Laws 
of  1885  (Gen.  Stats.  1889,  par.  7133),  re-enforces  this  view,  be- 
cause it  requires  township  officers  "to  keep  roads  in  repair,  and 
improve  them  as  far  as  practicable,"  and  because  "permanent 
roads"  need  only  be  constructed  "whenever  the  available  means 
will  permit."  We  cannot  assent  to  this  view.  A  laid-out  and 
opened  road  is  none  the  less  a  public  highway,  because  not  yet 
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put  in  condition  for  travel.  The  statute  which  gives  the  right  of 
action  contains  no  exceptions  to  its  terms,  and  it  and  the  one 
which  provides  for  the  improvement  and  repair  of  public  roads 
relate  to  such  widely  differing  subjects  that  they  cannot  be  con- 
strued in  pari  materia.  Besides,  ®*^''  the  statute  which  gives  the 
right  of  action  in  question  is  a  remedial  one,  and  should  there- 
fore be  liberally,  rather  than  restrictively,  construed. 

Finally,  it  is  urged  that  the  amount  of  recovery  (five  thousand 
one  hundred  and  sixty-five  dollars)  is  excessive.  We  do  not  think 
80.  The  injuries  were  of  a  peculiar  nature,  followed  by  much 
pain  and  prolonged  confinement  to  the  sickroom.  AcQording  to 
the  testimony  of  physicians,  they  are  permanent  in  some  respects, 
and  entail  consequences  of  a  character  which  money  can  hardly 
■compensate. 

The  judgment  of  the  court  below  is  affirmed. 

All  the  justices  concurred. 

NDGL-IGENCE  OP  DRIVER,  WHEN  NOT  IMPUTABLE  TO  ONE 
KIDING.— Time  negligence  of  an  able  and  competent  driver  of  a  pri- 
vate carriage,  drawn  by  a  quiet  horse,  and  at  whose  Invitation  one  Is 
taking  a  gratuitous  ride,  Is  not  Imputable  to  the  person  so  riding 
-where  the  latter  was  injured  while  so  riding,  and  had  no  control  of 
the  driver  or  of  the  horse  and  carriage:  Baltimore  etc.  R.  R.  Co.  v. 
State,  79  Md.  835;  47  Am.  St.  Rep.  415;  Miller  v.  Louisville  etc.  Ry. 
€o.,  128  Ind.  &7;  25  Am.  St.  Rep.  416;  Leavenworth  v.  Hatch. 
C7  Kan.  57;  ante,  p.  310;  Brannen  v.  Kokomo  etc.  Road  Co.,  115  Ind. 
115;  7  Am.  St.  Rep.  411;  Robinson  v.  New  York  etc.  R.  R.  Co,  66 
U.  Y.  11;  23  Am.  Rep.  1,  and  extended  note  thereto;  New  York  etc. 
B.  R.  Co.  V.  Steinbrenner,  47  N.  .T.  L.  161;  54  Am.  Rep.  126,  and  ex- 
tended note  thereto;  Carlisle  v.  Brisbane,  113  Pa.  St.  544;  57  Am.  Rep. 
483,  and  extended  note  thereto:  Dean  v.  Pennsylvania  R.  R.  Co.,  129 
Pa.  St.  514;  15  Am.  St.  Rep.  733.  The  negligence  of  the  driver  of  a 
private  vehicle  cannot  be  imputed  to  one  riding  with  him,  when  the 
latter  Is  himself  free  from  blame:  Note  to  Miller  v.  Louisville  etc. 
Ry.  Co.,  25  Am.  St.  Rep.  420.  If  one  rides  upon  the  public  highway 
in  the  vehicle  of  another,  merely  on  invitation  of  the  latter,  and 
•does  not  exercise  or  assume  any  control  over  the  movements  of  the 
team,  the  driver  of  the  vehicle  does  not  become  his  agent  or  servant 
In  such  sense  that  his  negligence,  contributing  to  an  injury  occasioned 
t>y  a  defect  or  obstruction  In  the  highway,  will  be  Imputed  to  him,  so 
as  to  defeat  his  recovery  In  an  action  against  the  town  or  city  whose 
aneglect  of  duty  In  obstructing  the  street  or  highway  has  resulted  In  his 
Injury:  Nesbit  v.  Garner,  75  Iowa.  814:  9  Am.  St.  Rep.  486,  and  note; 
Knightstown  v,  Musgrove;  116  Ind.  121;  9  Am.  St.  Rep.  827;  especi- 
ally where  the  party  invited  to  ride  has  no  reason  to  suspect  the 
driver's  prudence  or  competency  to  drive  in  a  careful  and  skillful 
manner:  Knightstown  v.  Musgrove,  116  Ind.  121;  9  Am.  St.  Rep.  827. 
The  law  does  not  Impute  to  one  man  the  negligence  of  another,  un- 
less the  relation  of  master  and  servant  exists  between  them:  Palmer 
▼.  St.  Albans,  60  Vt.  427;  6  Am.  St.  Rep.  125.  The  doctrine  of  im- 
puted negligence  does  not  prevail  in  Ohio.  Hence,  the  contributory 
negligence  of  a  husband  in  the  purchase  of  a  drug  for  his  wife's  use 
Is  not  Imputable  to  her  In  an  action  by  her  or  her  administrator 
against  the  druggist  for  Injury  or  death  resulting  from  the  use  of 
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such  drug,  unless  she  clearly  constituted  him  her  agent  In  the  trans- 
action: Davis  V.  Guainieri,  45  Ohio  St.  470;  4  Am.  St.  Rep.  548. 
Negligence  will  not  be  imputed  to  one  who  takes  all  the  care  which 
prudent  circumspection  would  suggest  to  avoid  an  injury:  Sullivan 
V.  Vicksburg  etc.  R.  R.  Co.,  39  La.  Ann.  800;  4  Am.  St.  Rep.  239.  But 
In  cases  of  injuries  to  persons  riding  by  invitation,  It  must  appear  that 
the  passenger  is  free  from  blame  or  personal  negligence,  as  he  is 
liable  for  his  own  negligence:  Dean  v.  Pennsylvania  R.  R.  Co.,  129 
Pa.  St.  514;  15  Am.  St.  Rep.  733;  Noyes  v.  Boscawen,  64  N.  H.  361; 
10  Am.  St.  Rep. 410;  and  it  has  been  held  that  he  cannot  recover  unless 
It  affirmatively  appears  that  his  own  negligence  did  not  proximately 
contribute  to  his  injury:  Miller  v.  Louisville  etc.  Ry.  Co.,  128  Ind.  97; 
25  Am.  St.  Rep.  416.  The  negligence  of  a  driver  is  imputable  to 
one  riding  by  invitation,  if  the  latter  was  without  care  or  negligent: 
Dean  v.  Pennsylvania  R.  R.  Co.,  129  Pa.  St.  514;  15  Am.  St.  Rep. 
733;  or  to  one  who  voluntarily  takes  passage  in  a  vehicle,  and  is  in- 
jured through  the  negligence  of  the  driver:  Whittaker  v.  Plelena, 
14  Mont.  124;  43  Am.  St.  Rep.  621.  Thus,  the  negligence  of  the  driver 
of  a  private  conveyance  in  driving  over  an  obstruction  In  the  street 
is  imputable  to  a  person  of  the  age  of  discretion  who  voluntarily 
rides  with  him  and  prevents  his  recovery  for  the  injuries  received: 
Mullen  V.  OWosso,  100  Mich.  103;  43  Am.  St.  Rep.  436. 

NEGLIGENCE— PLEADINO.— A  complaint  in  an  action  for  negli- 
gence need  not  aver  that  the  party  injured  was  at  the  time  of  the 
Injury  In  the  exercise  of  due  care  or  without  fault.  It  is  for  the 
party  who  relies  upon  negligence  either  as  a  cause  of  action  or  de- 
fense to  allege  and  prove  it:  O'Connor  v.  Missouri  Pac.  Ry.  Co.,  94 
Mo.  150;  4  Am.  St.  Rep.  364. 

NEW  TRIAL— PERSONAL  INJURIES— EXCESSIVE  VERDICT. 
Damages  for  personal  injury  consist  of  the  expenses  to  which  the 
injured  person  is  subjected  by  reason  of  the  injury  complained  of, 
the  inconvenience  and  suffering  naturally  resulting  from  it,  and  the 
loss  of  earning  power.  If  any,  and  whether  temporary  or  permanent, 
consequent  upon  the  character  of  the  injury:  Goodhart  v.  Pennsyl- 
vania R.  R.  Co.,  177  Pa.  St.  1;  55  Am.  St.  Rep.  705,  and  note.  In  an 
action  to  recover  for  personal  injuries  suffered  by  the  plaintiff,  a 
verdict  in  his  favor  will  not  be  set  aside  as  excessive,  unless  the  sum 
awarded  is  so  great  as  to  furnish  ground  for  the  belief  that  the  jury 
were  actuated  by  partiality  or  prejudice:  Richmond  etc.  Electric  Co. 
v.  Garthright,  92  Va.  627;  53  Am.  St.  Rep.  839.  A  verdict  of  five 
thousand  five  hundred  and  fifty  dollars  for  personal  injuries  Is  not 
excessiA'e,  where  the  evidence  shows  the  injuries  to  be  serious  and 
permanent:  Hannen  v.  Pence,  40  Minn.  127;  12  Am.  St.  Rep.  717. 
Compare  Henry  v,  Sioux  City  etc.  Ry.  Co.,  75  Iowa,  84;  0  Am.  St. 
Eep.  457. 
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SALES— SUBSTITUTION— BREACH    OF    CONTRACT.— If   a 

■peciflc,  designated  thing  Is  bought  and  sold,  the  substitution  and 
delivery  of  something  else,  by  the  seller,  is  a  clear  breach  of  the 
contract,  and  no  question  of  warranty  is  involved. 

SALES— SUBSTITUTION— INSISTING  ON  TERMS  OF  CON- 
TRACT.—If  a  pei"«on  buys  a  particular  thing,  he  cannot  be  com- 
pelled to  take  some  other  thing,  even  if  like  the  thing  he  bought. 
He  has  a  right  to  insist  on  the  terms  of  his  contract. 

SALES  — SUBSTITUTION  — REMEDY  OF  BUYER.- If  a 
buyer  has  unwittingly  received  that  which  he  has  not  bought,  he 
has  the  right  to  return  it;  or,  keeping  it,  to  recoup,  when  sued  for 
the  stipulated  price,  the  damages  which  a  failure  to  comply  with 
the  contract  has  caused  him;  or,  if  he  has  paid  the  purchase  price, 
he  has  the  legal  right  to  sue  for  and  to  recover  back  the  difference 
In  value  between  the  price  which  he  paid  for  an  article  he  did  not 
get,  and  the  market  price  of  the  substituted  article  delivered  to  and 
retained  by  him. 

SALBS-^SUBSTITUTION— BUYER  NEED  NOT  ACCEPT 
THAT  NOT  BOUGHT.— Before  a  defendant  can  be  compelled  to 
take  anything  in  fulfillment  of  a  contract  of  sale.  It  must  be  shown 
not  merely  that  it  Is  equally  as  good  as  the  article  that  was  sold, 
but  that  it  is  the  same  article  he  has  bargained  for,  and  none  other. 

SALES  BY  DESCRIPTION— TENDER— CONDITION  PREC- 
EDENT—REMEDY OF  BUYER.— If  a  sale  is  of  a  described  article, 
the  tender  of  an  article  answering  the  description  is  a  condition  prec- 
edent to  the  purchaser's  liability,  and,  if  this  condition  is  not  per- 
foruied,  the  purchaser  is  entitled  to  reject  the  article;  or,  if  he  has 
paid  the  purchase  price,  he  is  entitled  to  recover  back  the  price  as 
money  had  and  received  for  his  use. 

SALES— WARRANTY,  WHAT  IS  NOT— BREACH  OF  CON- 
TRACT.— If  a  m.an  offers  to  buy  peas  of  another  and  he  sends  him 
beans,  he  does  not  perform  his  contract;  but  that  is  not  a  warranty. 
There  is  no  warranty  that  he  should  sell  him  peas.    The  contract  ia 
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to  Bell  peas,  and  if  he  sells  him  anything  else  In  their  stead,  it  is 
simply  a  nonperformance  of  it.  If  the  buyer  has  purchased  a  cargo 
of  peas,  he  cannot  be  required  to  talte  a  cargo  of  beans. 

SALES  BY  DESCRIPTION— WHAT  DOES  NOT  JUSTIFY 
BREACH  OF  CONTRACT.— It  can  make  no  possible  difference 
whether  the  failure  of  a  buyer  to  receive  what  he  contracted  to  get 
grew  out  of  the  fraud  of  the  seller  or  out  of  an  accident  unmixed 
with  bad  faith. 

SALES  BY  DESCRIPTION— WARRANTY— RECOVERY.— 
Conceding  that  a  contract  of  sale  is  wholly  in  writing,  the  question 
of  warranty  is  not  involved,  where  the  sale  of  the  goods  is  by  de- 
scription, and,  if  the  thing  described  is  not  delivered,  it  would  be 
palpable  error  to  deny  the  buyer  a  recovery  upon  the  ground  that 
there  was  no  warranty. 

SALES  BY  DESCRIPTION— SUBORDINATING  DELIVERY 
TO  INSPECTION.— If  a  sale  of  goods  by  description  is  made  sub- 
ject to  the  buyer's  inspection,  the  description  Is  not  subordinated  to 
the  inspection,  unless  the  parties  both  agree  to  substitute  an  in- 
spection by  the  buyer  for  the  description  furnished  by  the  seller. 

SALES  BY  DESCRIPTION— WHEN  QUESTION  AS  TO 
CONTRACT  IS  FOR  JURY.— If  a  contract  of  sale  was  partly  in 
writing  and  partly  by  parol,  it  is  for  the  jury  to  determine  what  the 
contract  was,  and  whether  it  was  orally  agreed  that  inspection  by 
the  buyer  sliould  talce  the  place  of  description,  where  the  written 
part  of  the  contract  was  for  the  sale  of  goods  by  description. 

SALES  BY  DESCRIPTION— BREACH  OF  CONTRACT- 
DAMAGES  RECOVERABLE.— If  a  buyer  contracts  to  purchase  a 
certain  quantity  of  steel  scrap,  consisting  only  of  clippings,  etc., 
from  the  steel  plates  of  cruisers  built  by  the  seller  for  the  United 
States  navy,  and  it  is  found,  after  the  scrap  is  delivered  and  paid 
for,  that  a  very  large  part  of  it  is  not  cruiser  steel,  and  which  part 
the  buyer  is  obliged  to  sell  for  much  less  than  what  he  gave  for  it, 
he  is  entitled  to  recover  of  the  seller  the  difference  between  the  price 
paid  and  the  value  of  the  article  delivered. 

Action  for  damages.  The  plaintiff  offered  the  following  prayer, 
which  was  granted  and  conceded  to  be  correct  as  to  the  measure 
of  damages:  "If  the  jury  find  for  the  plaintiff,  the  measure  of 
damages  in  this  case  is  the  difference  between  what  three  hun- 
dred and  fifty-seven  thousand  seven  hundred  pounds  of  steel 
scrap  from  the  government  cruisers  would  have  been  worth  at 
Latrobe,  Pennsylvania,  free  from  impurities,  and  what  they  may 
find  the  material  mentioned  in  the  evidence  as  having  been  ac- 
tually shipped  from  Baltimore  was  worth  in  Latrobe,  Pennsyl- 
vania, in  the  condition  in  Avhich  it  actually  was  on  its  arrival  at 
Latrobe.''  Defendant's  first  prayer  was  as  follows:  "That  there 
is  no  evidence  legally  sufficient  to  establish  a  warranty  of  the 
goods  sold,  and  that  their  verdict  must  be  for  the  defendant. 
This  was  rejected.  There  were  prayers  for  other  instructions, 
which  assumed  that  the  contract  was  wholly  in  writing.  These, 
too,  were  rejected,  and  the  court  instructed  the  jury  as  follows: 
"The  jury  are  instructed  that  the  defendant  did  not  warrant  that 
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the  steel  scrap  sold  to  the  plaintiff  would  analyze  not  more  than 
six  hundredths  of  one  per  cent  of  phosphorus,  and  four  hun- 
dredths of  one  per  cent  of  sulphur;  and  if  the  jury  find  that 
the  steel  scrap  in  the  pile  which  had  been  seen  by  the  plaintiffs' 
agent,  Douglas,  on  the  occasion  of  his  first  visit,  and  referred  to 
in  the  letter  of  August  6th,  was  punchings,  clippings,  or  shear- 
ings from  plates,  angles,  beams,  etc.,  from  the  cruisers  built  by  the 
defendant  for  the  United  States  government,  and  that  the  said 
pile,  when  seen  by  the  said  agent,  contained  visible  impurities  of 
the  character  of  those  to  which  he  now  objects,  and  if  the  jury 
further  find  from  all  the  evidence  in  the  case,  that  the  plaintiff 
purchased  the  steel  scrap  in  question,  with  the  understanding 
that  the  defendant  would  deliver  the  same  upon  its  wharf,  and 
that  the  plaintiff  would  send  a  person  familiar  with  such  mate- 
rial to  pass  upon  it,  and  the  defendant  would  accept  no  abate- 
ment of  the  price,  or  recognize  any  claim  for  such  abatement  by 
reason  of  light  weight,  dirt,  or  the  quality  of  said  scrap,  after  the 
said  scrap  had  left  the  yard  of  the  defendant,  and  the  jury  fur- 
ther find  that  the  plaintiff  assented  to  this,  and  sent  some  one 
to  inspect  the  steel  scrap  and  superintend  the  loading  of  the 
came  on  the  cars,  and  that  the  said  steel  scrap  was  loaded  upon  a 
lighter  alongside  of  the  wharf  of  the  defendant  by  the  agents  of 
the  plaintiff,  and  was  accepted  and  paid  for  without  protest  or 
complaint,  then,  in  that  event,  the  verdict  must  be  for  the  de- 
fendant." There  was  a  verdict  for  the  plaintiff  for  four  hundred 
and  thirty  dollars  and  forty-eight  cents. 

William  H.  Buckler  and  Steele,  Semmes  &  Carey,  for  the  ap- 
pellant. 

Frederick  W.  Brune  and  George  Stewart  Brown,  for  the  ap- 
pellee. 

^^  McSHERRY,  C.  J.  This  suit  was  brought  to  recover  dam- 
ages for  an  alleged  breach  of  contract.  The  declaration  con- 
tains two  counts;  one  upon  the  contract  and  one  for  money  re- 
ceived by  the  defendant  for  the  use  of  the  plaintiff.  The  first 
count  alleges,  in  substance,  that  the  plaintiff  purchased  from  the 
defendant  "all  the  steel  scrap  in  the  shipyard  of  the  defendant, 
....  consisting  of  clippings  and  punchings  from  the  steel 
plates  and  angles  and  beams  used  in  the  construction  of  the  Unit- 
ed States  cruisers  built  by  said  defendant";  and  that  the  defend- 
ant '"'  was  to  load  the  said  scrap  at  the  plaintiff's  expense  upon 
railroad  cars  on  scows  at  its  works.  That  the  defendant  agreed 
to  furnish  clean  steel   scrap,  consisting   only  of   clippings  and 
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punchings  from  the  steel  plates,  angles,  and  beams  of  the  Unit- 
ed States  cruisers  built  by  it,  but  that,  though  warned  by  the 
plaintiff  not  to  deliver  or  to  mix  with  said  steel  any  iron,  copper, 
or  other  scrap,  yet  the  defendant,  without  the  plaintiff's  knowl- 
edge, in  violation  of  its  agreement,  did  deliver  such  iron,  cop- 
per, and  scrap  mixed  with  the  steel  scrap,  whereby  the  steel  scrap 
was  rendered  unmerchantable.  That,  relying  on  the  contract 
and  on  the  good  faith  of  the  defendant  to  deliver  the  material 
purchased,  the  plaintiff,  upon  presentation  of  an  invoice  from 
the  defendant  for  three  hundred  and  fifty-seven  thousand  and 
6e\en  hundred  pounds  of  steel  scrap,  paid  the  defendant  the 
sum  of  two  thousand  six  hundred  and  seventy-four  dollars  and 
seventy-five  cents;  and  that  the  plaintiff,  immediately  upon  dis- 
covering, after  the  delivery  of  the  material,  that  the  defendant 
had  wrongfully  mixed  iron,  copper,  and  other  scrap  with  the 
cruiser  steel  scrap  purchased,  demanded  a  return  of  the  money 
paid,  and  asked  that  directions  be  given  with  reference  to  the 
disposition  to  be  made  of  the  scrap,  but  that  the  defendant  re- 
fused to  return  the  money  or  to  assume  any  responsibility  as  to 
the  goods,  whereby  the  plaintiff  sustained  great  loss.  The  de- 
fendant pleaded  the  general  issue.  The  verdict  and  judgment 
were  for  the  plaintiff,  and  the  defendant  has  appealed.  There  is 
but  one  exception  in  the  record,  and  that  brings  up  for  review 
the  rulings  of  the  court  of  common  pleas  upon  the, prayers  for 
instructions  to  the  jury. 

The  contract  sued  on  is,  according  to  the  contention  of  the 
appellant,  wholly  in  writing,  whilst,  according  to  the  contention 
of  the  appellee,  it  is  partly  in  writing  and  partly  in  parol. 
Whether  it  be  the  one  or  the  other  is  of  practically  little  conse- 
quence. If  wholly  in  writing,  it  is  evidenced  by  numerous  letters 
and  telegrams;  and,  if  partly  in  writing  and  partly  in  pa- 
rol, it  is  evidenced  by  the  same  letters  and  telegrams,  and 
by  interviews  between  the  agent  of  the  plaintiff  ***  and 
some  of  the  officers  and  employes  of  the  defendant.  The 
negotiations  opened  July  19,  1892,  with  a  written  inquiry  from 
the  plaintiff  to  the  defendant,  as  to  whether  the  latter  had  on 
hand  and  for  sale  any  steel  scrap,  angle,  or  plate  croppings  or 
piinchings.  To  this  the  defendant,  which  is  a  shipbuilding  com- 
pany, replied  the  following  day  that  it  had  a  large  quantity  of 
steel  scrap  left  from  the  government  cruisers  that  it  had  con- 
structed, and  that  this  scrap  was  first-class  material.  Consider- 
able correspondence  then  followed  until  August  3d.  This  cor- 
respondence related  to  the  price,  quality,  and  quantity  of  the 
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material,  and  included  an  offer  at  a  named  sum,  which  was  re- 
jected; but  subsequently  a  price  was  agreed  on.  Throughout  the 
correspondence  and  the  interviews  the  material  negotiated  for 
was  described  and  understood  by  both  parties  to  be  scrap  from 
cruiser  steel.  Two  of  the  United  States  cruisers,  the  Detroit 
and  the  Montgomery,  had  been  built  for  the  federal  government 
by  the  defendant  at  its  yard  in  Baltimore.  The  steel  of  which 
the  hulls  of  these  vessels  were  made  was  required  to  be  of  a  high 
grade  and  quality.  The  shearings,  clippings,  and  punchings 
from  the  plates,  beams,  and  angles  used  in  the  construction  of 
the  cruisers  were  the  steel  scrap  which  the  plaintiff  agreed  to 
purchase  and  the  defendant  agreed  to  sell.  Not  only  was  no 
other  material  contemplated,  but  all  other  and  different  mate- 
rial was,  in  express  terms,  excluded.  On  August  2d  the  plaintiff 
wrote  as  follows: 

"I  now  confirm  having  made  the  purchase  from  you  of  from 
one  hundred  and  twenty-five  to  one  hundred  and  seventy-five 
tons  steel  scrap,  consisting  of  clippings  and  punchings  from  the 
steel  plates  and  angles  used  in  the  construction  of  the  United 
States  cruisers  built  by  you,  at  sixteen  dollars  and  fifty  cents  per 
gross  ton  f .  o.  b.  cars  your  works,  and  will  wait  your  confirmation 
of  the  sale.  Terms  of  payment  as  usual  in  such  cases,  net  cash, 
thirty  days.  We  will  send  you  instructions  in  regard  to  shipment 
within  a  few  days,  and  would  be  glad  to  know  when  it  will  suit 
your  convenience  to  load  up  the  scrap." 

^^  And  the  next  day  the  defendant  replied: 

"Yours  of  2d  to  hand,  and  contents  noted.  In  reply,  we  re- 
spectfully call  your  attention  to  ours  of  2d,  wherein  we  say  the 
price  of  the  material  for  which  you  are  in  negotiation  with  us 
is  sixteen  dollars  and  fifty  cents  per  ton  net.  Of  course  this  does 
not  mean  that  we  shall  load  it  on  the  cars,  which  we  do  not  pro- 
pose to  do,  neither  will  we  accept  other  than  prompt  cash  pay- 
ments, as  the  cars  leave  here  loaded,  or  short  time  paper,  with 
interest  added  at  the  rate  of  six  per  cent  per  annum,  indorsed  to 
rour  satisfaction.  These  are  the  terms.  We  thought  you  under- 
stood this  portion  of  the  inquiries,  as  they  have  always  been 
named.  These  two  points  accepted  by  you,  and  the  material  is 
yours." 

Upon  the  receipt  of  this  letter,  instead  of  replying  in  writing, 
the  plaintiff,  who  is  an  iron  merchant,  doing  business  in  New 
York,  sent  his  brother,  John  B.  B.  Douglas,  to  Baltimore,  to  settle 
the  matter  and  to  conclude  the  negotiations.  When  Mr.  Douglas 
Teached  Baltimore  he  called  on  Mr.  Malster,  the  president  of  the 
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defendant  company,  and  they  discussed  the  proposed  terms  of 
purchase  and  the  cost  of  moving  the  material  from  the  com- 
pany's yard  to  the  wharf  for  loading.  Mr.  Malster  had  described 
the  steel  scrap  as  "a  nice,  clean  lot."  Upon  examining  the  pile, 
Mr.  Douglas  noticed  that  there  was  a  considerable  amount  of 
iron  pipe  and  galvanized  iron  and  pieces  of  wrought  iron  lying 
on  the  pile,  and  to  this  he  took  exception.  Mr.  Malster's  office 
assistant  stated  in  reply  that  there  was  but  a  small  quantity  of 
this  iron  in  the  pile,  and  that  it  was  so  entirely  different  in  ap- 
pearance from  the  steel,  that  it  could  easily  be  kept  out  when 
loading.  tFpon  the  return  of  Mr.  John  Douglas  to  New  York, 
the  plaintiff,  on  August  6th,  wrote  in  part  as  follows:  "Confirm- 
ing conversation  with  your  Mr.  Malster  yesterday,  relative  to 
your  favor  of  3d  instant,  I  will  take  the  lot  of  punchings  and 
clippings  from  plates  and  angles  of  cruiser  steel,  at  sixteen  dol- 
lars and  fifty  cents  per  gross  ton  where  they  lie,  terms  cash  on 
presentation  of  bill  with  railroad  shipping  receipt  attached.  We 
wall  pay  you  fifteen  cents  per  ton  for  loading  **^  on  cars,  and  if 
we  ship  by  lighter  or  railroad  float  will  pay  ten  cents  per  ton 
more  (twenty-five  cents  per  ton  in  all),  to  cover  cost  of  cartage 

in  your  yard,  and  loading  on  lighter  or  in  cars  on  float 

In  loading  the  scrap,  please  keep  out  all  the  light  scrap,  such  as 
sheet  or  galvanized  iron,  and  steel  or  pipe,  and  the  other  mate- 
rials, such  as  turnings  and  borings.  I  wish  the  stock  loaded  free 
from  all  such  materials  and  dirt  and  earth,  as  my  customer  is 
particular  in  regard  to  this."  To  this  letter  the  defendant,  on 
August  8th,  replied  as  follows:  "In  reply  to  yours  of  6th  instant, 
referring  to  purchase  of  material,  will  say:  We  accept  your  prop- 
osition to  sell  to  you  what  punchings,  clippings,  or  shearings 
from  plates,  angles,  beams,  etc.,  we  have  from  cruisers,  for  six- 
teen dollars  and  fifty  cents  per  gross  ton,  as  they  now  lie  in  our 
yard,  and  you  to  pay  fifteen  cents  per  ton  additional  to  the 
above-mentioned  figure,  for  loading  cars  in  our  yard,  when  they 
are  loaded  upon  our  track.  Thus  far  your  proposal  is  accepted." 
Then  followed  some  observations  as  to  the  cost  of  loading,  and 
the  letter  concluded  in  these  words:  "Furthermore,  we  desire  you 
to  send  some  one  familiar  with  the  quality  of  such  material,  as 
referred  to  in  our  several  letters,  so  as  to  pass  upon  it  as  to  qual- 
ity, for  we  wish  you  to  take  notice,  and  be  guided  accordingly, 
that  there  shall  hot  be  any  rebate  on  the  said  material,  on  ac- 
count of  light  weight,  dirt,  or  quality  of  material,  or  for  any 
other  cause  after  having  left  our  yard."  On  the  9th  Douglas 
replied.    Part  of  his  letter  reads  as  follows: 
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**Eegarclmg  my  sending  some  one  to  inspect  the  loading  of  the 
scrap,  it  is  not  very  convenient  for  me  to  do  so  at  present,  and  I 
do  not  think  it  is  necessary,  unless  you  choose  to  take  up  so  ar- 
bitr£iry  a  position  as  to  compel  me  to  do  so.  I  would  be  satisfied 
to  accept  the  material  as  represented  by  you,  that  it  is  the 
*punchings,  clippings,  and  shearings  from  plates,  angles,  beams, 
etc.,  from  cruisers,'  with  your  assurance  that  you  would  exercise 
every  care  that  no  other  material  is  shipped.  Light  sheet  iron, 
borings,  turnings,  etc.,  do  not  come  under  your  description,  nor 
*^  would  such  real  estate  as  might  be  shoveled  into  the  cars  with 
the  steel.  We  are  paying  you  a  high  enough  price  to  warrant 
your  taking  some  little  extra  care  in  this  respect,  and  will  be  sat- 
isfied with  your  assurance  in  regard  to  it.  It  would  be  impossi- 
ble for  anyone  to  accept  a  lot  of  scrap  as  being  of  the  quality  rep- 
resented. We  know  what  the  requirements  of  cruiser  steel  are, 
and  presume  what  has  been  delivered  to  you  has  passed  the  gov- 
ernment inspection.  The  only  point  we  could  decide  would  be 
whether  what  you  loaded  on  the  car  was  covered  by  the  terms 
'punchings,  clippings,  and  shearings  from  plates,  angles,  beams, 
etc.,'  and,  in  my  opinion,  it  should  be  unnecessary  for  us  to  send 
anyone  to  decide  such  a  matter." 

Getting  no  reply,  he  again  wrote  on  the  sixteenth,  and,  amongst 
other  things,  stated: 

'In  regard  to  sending  some  one  to  inspect  the  loading  of  the 
scrap,  as  already  explained,  it  is  hardly  convenient  to  do  so,  and 
I  would  prefer  to  leave  it  to  yourselves  to  load  only  a  nice  lot, 
which  would  come  entirely  within  the  description,  and  so  be  a 
means  of  leading  to  further  business.  Fowever,  if  you  could  ar- 
range a  day  for  loading,  say  1  aesday  or  Wednesday  of  next  week, 
when  we  could  have  a  float  in,  I  would  try  to  have  some  one  on 
hand  to  inspect  the  scrap.  If  these,  or  any  other  day  would  suit 
you,  please  advise  and  I  will  endeavor  to  arrange  it." 

Again,  on  August  17th,  Mr.  Douglas  wrote  as  follows: 

''Confirming  my  respects  of  yesterday,  we  can  arrange  to  take 
delivery  of  the  scrap  alongside  lighter  your  wharf,  and  will  pay 
you  ten  cents  per  gross  ton  for  trucking,  in  addition  to  fifteen 
cents  for  loading,  making  price  in  all  twenty-five  cents  per  ton 
for  delivering  scrap  from  where  it  lies  to  alongside  float  or  light- 
er. If  this  is  satisfactory  to  you,  on  receipt  of  your  confirmation 
I  will  order  float  to  be  sent  in  on  any  day  suitable  for  you,  say 
Monday,  Tuesday,  or  Wednesday  of  next  week,  and  will  have 
Bome  one  on  hand  to  inspect  loading,  so  as  to  start  first  thing  in 
the  morning,  and  have  it  go  right  along  without  further  delay.'* 
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*^  And  on  the  following  day  the  defendant  replied  to  the  let- 
ter of  the  sixteenth: 

"In  reply  to  yours  of  August  16th  to  hand,  wherein  you  state,, 
if  we  will  load  the  material  (steel  scrap)  and  cart  it  to  the  side  of 
a  lighter,  which  you  will  have  placed  at  our  wharf,  you  will  pay  tO'- 
us  twenty-five  cents  per  gross  ton  for  so  doing;  as  we  understand, 
it,  we  have  nothing  whatever  to  do  with  loading  the  scow  or  flat. 
We  load  the  carts  with  the  scrap  and  haul  it  to  the  scow  or  fiat, 
where  we  unload  it  alongside,  or  as  near  as  we  can  get  to  the  flat. 
For  this  you  will  pay  us  twenty-five  cents  per  gross  ton.  This  we 
accept,  although  at  a  loss  to  us  beyond  what  we  previously  agreed: 
to.  But  it  must  be  understood  that  the  above  figure  does  not  in- 
clude the  loading  the  flat,  or  doing  anything  other  than  above 
stated,  and  the  flat  to  be  placed  as  we  may  direct.  If  the  above- 
is  your  offer,  you  can  commence  to  move  the  stock  at  any  time,, 
with  the  understanding,  however,  that  the  part  of  our  letter  dat- 
ed August  8th,  referring  to  payments  for  the  said  stock,  is  in  full 
force,  and  the  acceptance  of  this  part  of  your  proposal  shall  in. 
nowise  vitiate  or  annul  that  part  of  the  contract.*' 

On  August  23d,  John  B.  B.  Douglas  arrived  at  the  defendant's- 
shipyard,  at  about  eight  A.  M.  The  witness  was  turned  over  to 
Mr.  Malster's  assistant,  and  the  assistant  turned  him  over  to  the 
yard  foreman.  The  work  of  carting  the  scrap  to  the  wharf  then 
began.  The  witness  noticed  the  galvanized  iron  and  other  ob- 
jectionable material  on  the  pile  hauled  to  the  wharf,  pointed  it 
out,  and  it  was  removed  and  placed  in  a  separate  heap.  On  the 
following  day  the  hauling  to  the  wharf  and  the  loading  aboard 
the  cars  on  the  scow  continued,  explicit  instructions  having  been, 
given  by  John  Douglas  that  the  objectionable  scrap  should  not 
be  loaded.  Being  called  away,  Mr.  Douglas  notified  the  yard  fore- 
man that  he  would  leave  for  Philadelphia,  and,  .there  being  no  ob- 
jection to  his  going,  he  went,  relying  upon  the  good  faith  of  the 
defendant  not  to  load  the  material  that  had  been  rejected,  and  de- 
pending on  the  understanding  that  ®^  only  cruiser  steel  would  be 
put  on  the  cars.  The  loading  from  the  wharf  to  the  cars  was  done 
by  the  Baltimore  Storage  and  Lighterage  Company,  The  barge 
with  the  loaded  cars  left  the  defendant's  wharf  on  August  31st. 
The  defendant  wrote,  inclosing  invoice  and  receipt  of  the  light- 
erage company  for  three  hundred  and  fifty  seven  thousand  seven 
hundred  pounds  of  "steel  scrap,**  and  the  next  day  the  plaintiff 
forwarded  his  check  for  the  amount  claimed  to  be  due.  On  the 
second  of  September  the  defendant  returned  a  receipted  bill  for 
the  same  number  of  pounds  of  "steel  scrap.*'    The  plaintiff  sold 
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the  scrap  to  the  Latrobe  Steel  Works,  of  Pennsylvania.  When  it 
reached  Latrobe  in  the  cars  loaded  at  the  defendant's  yard,  it  was 
found  that  of  the  total  one  hundred  and  fifty-nine  tons  shipped, 
eighty-nine  tons  were  cruiser  steel  and  seventy  tons  were  not.  By 
reason  of  this  default  the  plaintiif  was  obliged  to  sell  the  seventy 
tons  at  a  much  less  sum  than  he  had  paid  for  it,  in  consequence  of 
which  he  incurred  considerable  loss.  On  October  13th  the  plain- 
tiff communicated  this  result  to  the  defendant,  and  the  defendant 
in  reply  merely  referred  to  the  antecedent  correspondence.  To 
recover  for  the  loss  thus  sustained  the  pending  suit  was  subse- 
quently brought. 

Under  all  these  circumstances  there  ought  to  be,  and  we  think 
there  is,  no  serious  difficulty  as  to  the  law  which  should  govern 
this  case.  Without  going  into  a  specific  criticism  of  each  prayer 
and  each  instruction  contained  in  the  single  exception  which  the 
record  brings  up,  a  general  statement  or  summary  of  the  law 
upon  the  subject  involved  will  be  sufficient,  we  apprehend,  to 
show  that  there  is  no  error  suggested  of  which  the  appellant  has 
the  slightest  reason  to  complain.  It  is  a  mistake  to  assume  that 
the  doctrines  applicable  to  warranties  have  any  reference  to  or 
can  be  invoked  in  this  controversy.  The  contract,  whether  treat- 
ed as  evidenced  alone  by  the  writings  referred  to,  or  as  consisting 
of  both  the  writings  and  the  parol  interviews,  is  obviously  not  an 
agreement  warranting  the  steel  scrap  to  be  of  a  designated  or 
prescribed  quality;  but  in  whichever  **  light  the  contract  may 
be  viewed,  it  is  impossible  to  escape  the  conclusion  that  it  was 
an  agreement  for  the  purchase  by  the  appellee  and  for  the  sale 
by  the  appellant  of  a  specific,  designated  thing;  and  that  thing 
was  not  steel  of  a  described  grade,  free  from  a  named  percentage 
of  sulphur  and  phosphorus,  but  steel  scrap  from  the  plates, 
beams,  and  angles  of  United  States  cruiseiG  built  by  the  appel- 
lant. This  was  the  named  and  designated — the  specific  and  iden- 
tical— thing  contracted  for;  and  the  substitution  of  any  other  or 
-different  material,  no  matter  what  its  quality  or  chemical  test 
might  be,  was  a  clear  breach  of  the  undertaking  entered  into  by 
the  parties.  When  a  person  buys  a  particular  thing,  he  cannot 
be  compelled  to  take  some  other  thing,  even  if  like  the  thing  he 
bought.  He  has  a  right  to  insist  on  the  terms  of  his  contract.  If 
he  has  unwittingly  received  that  which  he  has  not  bought,  he  has 
the  right  to  return  it,  or,  keeping  it,  to  recoup,  when  sued  for  the 
stipulated  price,  the  damages  which  a  failure  to  comply  with  the 
contract  has  caused  him:  or,  finally,  if  he  has  paid  the  purchase 
price,  he  has  the  legal  right  to  sue  for  and  to  recover  back  the 
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difference  in  value  between  the  price  which  he  paid  for  an  arti- 
cle he  did  not  get,  and  the  market  price  of  the  substituted  article 
delivered  to  and  retained  by  him.  He  cannot,  if  he  has  pur- 
chased a  cargo  of  peas,  be  required  to  take  a  cargo  of  beans: 
Lord  Abinger  in  Chanter  v.  Hopkins,  4  Mees.  &  W.  399;  2  Ben- 
jamin on  Sales,  768.  Before  a  defendant  can  be  compelled  to 
take  anything  in  fulfillment  of  a  contract  of  sale,  it  must  be 
shown  not  merely  that  it  is  equally  as  good  as  the  article  that  was 
sold,  but  that  it  is  the  same  article  he  has  bargained  for,  and 
none  other:  Lord  Blackburn,  in  Bowes  v.  Shand,  2  App.  Cas. 
455;  2  Benjamin  on  Sales,  768.  In  other  words,  if  the  sale  is  of 
a  described  article,  the  tender  of  an  article  answering  the  descrip- 
tion is  a  condition  precedent  to  the  purchaser's  liability,  and  if 
this  condition  be  not  performed,  the  purchaser  is  entitled  to  re- 
ject the  article,  or,  if  he  has  paid  the  purchase  price,  he  is  entitled 
to  recover  back  the  price  as  money  had  and  received  for  his  use: 
2  Benjamin  on  *"•  Sales,  sec.  918.  This  doctrine  cannot  be  bet- 
ter stated  than  it  was  put  by  I^ord  Abinger,  in  Chanter  v.  Hop- 
kins, 4  Mees.  &  W.  399:  "A  good  deal  of  confusion  has  arisen 
in  many  of  the  cases  upon  this  subject,  from  the  unfortunate  use 
made  of  the  word  'warranty.'  Two  things  have  been  confounded 
together.  A  'warranty'  is  an  express  or  an  implied  statement  of 
something  which  a  party  undertakes  shall  be  part  of  a  contract, 
and,  though  part  of  the  contract,  collateral  to  the  express  object 
of  it.  But  in  many  of  the  cases,  the  circumstance  of  a  party  sell- 
ing a  particular  thing  by  its  proper  description  has  been  called  a 
'warranty,'  and  the  breach  of  such  a  contract  a  'breach  of  war- 
ranty'; but  it  would  be  better  to  distinguish  such  cases  as  a  non- 
compliance with  a  contract  which  a  party  has  engaged  to  fulfill; 
as  if  a  man  offers  to  buy  peas  of  another  and  he  sends  him  beans, 
he  does  not  perform  his  contract.  But  that  is  not  a  warranty; 
there  is  no  warranty  that  he  should  sell  him  peas;  the  contract 
is  to  sell  peas,  and  if  he  sell  him  anything  else  in  their  stead,  it  is 
a  nonperformance  of  it."  Precisely  this  principle  is  recognized 
in  Warren  Glass  "Works  Co.  v.  Keystone  Coal  Co.,  65  Md.  547. 
It  can  make  no  possible  difference  whether  the  failure  of  the 
plaintiff  to  receive  what  he  contracted  to  get  grew  out  of  the 
fraud  of  the  defendant,  or  out  of  an  accident  unmixed  with  bad 
faith.^ 

If  the  contention  of  the  appellant  that  the  contract  was  wholly 
in  writing  be  conceded,  then  there  was  obviously  a  sale  of  goods 
hy  description,  and  as  the  question  of  warranty  was  not  involved 
at  all,  it  would  have  been  palpable  error  to  have  denied  the  plain- 
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tifC  a  recovery  on  the  ground  that  there  was  not  a  warranty, 
though  the  condition  precedent  that  tlie  goods  sold  should  be 
what  they  were  alleged  to  be  was  wholly  unfulfilled.  There  can, 
therefore,  be  no  error  predicated  of  the  refusal  on  the  part  of 
th'i  court  below  to  grant  the  appellant's  first  prayer. 

If  the  theory  of  the  appellant  be  accepted,  that  there  was  no 
condition  precedent  as  to  the  character  of  the  goods  involved  in 
their  description,  and  that  the  sale  was  made  subject  ^^  to  in- 
spection, then,  assuming  the  contract  to  have  been  evidenced 
solely  by  writing,  there  was  no  term  in  it  which  subordinated  the 
description  to  the  inspection;  because  it  is  perfectly  apparent  the 
minds  of  the  two  contracting  parties  never  concurred  in  substi- 
tuting an  inspection  by  the  purchaser  for  the  description  fur- 
nished by  the  vendor.  This  is  made  clear  by  the  correspondence 
heretofore  transcribed.  But  if,  on  the  other  hand,  the  contract 
was  both  in  writing  and  in  parol,  then  the  question  as  to  inspec- 
tion was  a  question  as  to  the  construction  of  the  contract,  and 
was  for  the  jury,  and  the  court,  so  considering  it,  left  it  to  them. 

These  views  dispose  of  the  whole  case.  If  the  contract  be 
treated  as  one  wholly  in  writing,  the  appellant  wrongly  construes 
it.  If  it  be  considered  as  partly  in  writing  and  partly  in  parol, 
the  appellant's  prayers  were  wrong  in  assuming  that  it  was  whol- 
ly in  writing.  The  instruction  given  by  the  lower  court  cannot 
be  objected  to,  because  it  was  in  fact  more  favorable  to  the  ap- 
pellant than  the  appellant  was,  in  strictness,  entitled  to  receive. 

As  we  find  no  errors,  we  shall  affirm  the  judgment. 


SALVES— SUBSTITUTION.— A  vendee  Is  not  bonnd  to  receive  and 
pay  for  a  thing  he  has  not  agreed  to  purchase:  Reed  v.  Randall,  29 
N.  Y.  858;  86  Am.  Dee.  305,  and  note;  Webster-Gruber  Marble  Oo.  v. 
Dryden.  90  Iowa,  37;  48  Am.  St.  Rep.  417.  If  a  chattel  Is  sold  as  be- 
ing of  a  particular  description,  there  is  an  implied  warranty  that  the 
article  sold  is  of  that  description.  So  where  an  article  is  sold  as  a 
certain  described  commodity,  and  there  is  no  opportunity  for  the 
buyer  to  inspect  It,  there  is  an  implied  warranty  that  It  is  of  the 
description  named,  and  salable  in  the  marlcet  under  that  description: 
Note  to  Bragg  v.  Morrill,  24  Am.  Eep.  US. 
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CORPORATIONS— WHAT  IS  NOT  A  SALE  OP  STOCK.— If 
a  large  number  of  shares  in  a  corporation  are  originally  issued,  for 
value,  to  one  who  afterward  causes  some  of  them  to  be  transferred 
to  other  parties,  including  a  certificate  for  nine  shares  made  out  in 
the  name  of  a  particular  person,  for  the  purpose  of  giving  him  an 
opportunity  to  purchase  them  if  he  wishes,  and  such  person  refuses 
to  accept,  or  to  pay  for,  the  shares  made  out  in  his  name,  but  assigns 
the  certificate  to  the  original  holder,  who  demands  a  transfer  of 
the  shares  back  to  himself,  which  transfer  the  corporation  refuses 
to  make,  upon  the  ground  that  a  by-law  of  the  company  regulating 
transfers  of  stock  has  not  been  complied  with,  the  shares  in  ques- 
tion continue  to  be  the  property  of  the  original  holder,  and  a  retrans- 
fer  of  them  to  him  is  not  a  sale  within  the  meaning  of  such  a  by- 
law, even  if  it  were  valid;  and,  if  it  is  invalid,  the  company  could 
not,  of  course.  Interpose  it  as  an  obstacle  to  the  transfer  of  the 
shares. 

CORPORATIONS— BY-LAWS— INVALID  RESTRAINT  ON 
ALIENATION  OP  STOCK.- A  by-law  of  a  corporation  providing 
that,  if  any  stockholder  desires  to  dispose  of  his  stock,  he  shall,  be- 
fore a  transfer,  notify  the  president  of  his  intention  to  sell  and  of 
the  price  he  can  obtain,  which  notice  shall  be  communicated  to  the 
other  stockholders,  who  shall  have  the  option  to  purchase  the  shares 
at  the  price  named,  in  pro  rata  amounts,  and  that  the  coi-poratlon 
shall  have  the  right  to  take  any  such  stock  not  taken  by  the  share- 
holders, is  an  unreasonable  and  palpable  restraint  upon  the  aliena- 
tion of  property  and,  therefore,  invalid. 

CORPORATIONS— LIMITATIONS  UPON  POWER  TO  REG- 
ULATE TRANSFER  OF  STOCK.— The  power  to  regulate  the  trans- 
fer of  stock  does  not  authorize  a  corporation  to  control  its  transfera- 
bility by  prescribing  to  whom  the  owner  may  sell,  and  to  whom  not, 
and  upon  what  terms. 

CORPORATIONS— TRANSFER  OF  STOCK— EQUITABLE 
TITLE.— If  one  holding  a  certificate  of  stock  executes  a  transfer  on 
the  back  thereof  and  delivers  the  certificate  to  another,  the  latter 
has  an  equitable  title  to  the  stock  without  a  transfer  on  the  books  of 
the  company. 

Appeal  from  a  decree  directing  the  appellant  company  to  trans- 
fer to  the  appellee,  Bloede,  nine  shares  of  the  capital  stock  of  the 
appellant,  standing  upon  its  books  in  the  name  of  Louis  Yakle. 

John  E.  Semmes  and  Steele  &  Carey,  for  the  appellant. 

(Jeorge  E.  Willis  and  Robert  Biggs,  for  the  appellee. 

136  McSHEREY,  C.  J.  The  bill  of  complaint  which  was  filed 
in  Circuit  Court  No.  2,  of  Baltimore  City,  by  the  appellee  against 
the  appellant,  a  body  corporate,  prayed  that  a  decree  might  be 
passed  enjoining  and  requiring  the  appellant  to  transfer  upon  its 
stockbooks,  to  the  appellee,  nine  shares  of  its  capital  stock  that 
were  then,  and  still  are,  standing  in  the  name  of  Louis  Yakle, 
but  which  are  claimed  by  the  appellee  to  belong  to,  and  to  bo 
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owned  by,  hira.  It  is  averred  in  the  bill  that  upon  the  formation 
of  the  Victor  G.  Bloede  Company  of  Baltimore,  which  is  the 
party  appellant  in  this  cause,  the  appellee  became  entitled  to  a 
large  part  of  the  company's  capital  stock,  and,  believing  that 
Louis  Yakle  intended  to  purchase  from  him  nine  shares  thereof, 
he  instructed  the  treasurer  to  make  out  a  certificate  in  the  name 
of  Yakle  for  that  number  of  shares,  which  was  accordingly  done. 
That  the  appellee  then  tendered  the  certilicate  to  Yakle,  who  de- 
clined to  receive  or  to  ^^"^  pay  for  it,  because,  as  he  insisted,  its 
issue  to  him  was  unauthorized  and  erroneous,  and  because  he 
claimed  no  interest  in  or  title  to  it.  That  the  certificate  remain- 
ed, and  still  is,  in  the  possession  of  the  appellee.  That  the  issuing 
of  the  certificate  to  Yakle  was  a  mistake  on  the  part  of  both  the 
appellant  and  the  appellee,  and  that  the  nine  shares  of  stock 
represented  thereby  are  the  property  of  the  appellee.  The  bill  fur- 
ther alleges  that  the  appellee  made  a  demand  upon  the  company 
for  a  transfer  of  these  shares  to  himself,  but  that  the  demand 
was  refused,  upon  the  ground  that  a  by-law  of  the  company  regu- 
lating transfers  had  not  been  complied  with.  The  by-law  in 
question  reads  as  follows:  "'If  any  stockholder  shall  desire  to 
dispose  of  his  stock,  he  shall,  at  least  thirty  days  before  a  transfer 
shall  be  made,  notify  the  president,  in  writing,  of  his  intention  to 
sell,  and  of  the  price  he  can  obtain,  which  notice  the  president 
shall  communicate  to  the  other  stockholders,  who  thereupon 
shall  have  the  option  to  purchase  the  stock  at  the  price  named, 
in  amounts  pro  rata  to  the  stock  held  by  them  respectively,  and 
the  corporation  shall  have  the  option  to  take  any  such  stock  as 
may  not  be  taken  by  any  stockholder  individually." 

The  answer  relies  on  this  by-law,  and  insists  that  the  stock  cer- 
tificate was  regularly  issued  to  Louis  Yakle,  and  that  the  nine 
shares  were  properly  placed  in  his  name,  and  that  the  certificate 
cannot  be  transferred  to  the  appellee  except  in  accordance  with 
the  provisions  of  the  by-law  just  transcribed.  The  answer  fur- 
ther goes  into  a  detailed  statement  as  to  the  method  in  and  by 
which  the  appellant  company  was  formed,  sets  forth  the  sub- 
stance of  an  agreement  alleged  to  have  been  entered  into  between 
the  appellee  and  the  Joseph  Bancroft  &  Son's  Company,  a  Del- 
aware corporation,  whereby,  as  a  condition  precedent  to  the  lat- 
ter corporation  becoming  a  large  stockholder  in  the  yet  unformed 
appellant  company,  a  list  of  stockholders,  including  Yakle,  with 
the  number  of  shares  which  each  was  to  hold,  was  arranged,  and 
then  insists  that  the  nine  shares  in  controversy  were  issued  to 
Yakle  pursuant  to  this  agreement,  and  not  by  error  or  mistake 
at  all. 
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*^^  A  large  mass  of  testimony  was  taken,  much  of  which,  a» 
is  usual  in  such  controversies,  is  irrelevant.  After  a  hearing, 
the  court  below  signed  a  decree  granting  the  relief  prayed.  From 
that  decree  this  appeal  has  been  taken. 

It  appears  that  the  appellee,  who  is  a  chemist,  has  for  some- 
years  past  been  conducting  a  large  business  in  Baltimore  City,  as 
a  manufacturer  of  dyes  and  colors  made  according  to  his  own  se- 
cret processes.  The  Joseph  Bancroft  &  Son's  Company  of  Wil- 
mington, a  body  corporate,  engaged  in  dyeing  cloth,  was  one  of 
the  appellee's  largest  customers,  and  dependent,  to  a  considerable- 
extent,  upon  him  for  some  of  the  dyes  and  colors  used  by  it. 
With  a  view  of  more  closely  identifying  the  interests  of  the  two 
industries,  it  was  proposed  that  the  appellee  should  cause  a  cor- 
poration to  be  formed  to  take  over  his  entire  business,  and  that 
the  Joseph  Bancroft  &  Son's  Company  should  be  allowed  to  have 
a  part  of  the  capital  stock  of  the  new  corporation,  in  exchange 
for  an  equal  amount  of  the  stock  of  the  Wilmington  com- 
pany. Thus  the  appellee  would  receive  in  the  Bancroft  com- 
pany an  interest  equal  in  value  to  the  interest  which  the- 
latter  corporation  would  obtain  in  the  business  of  the  ap- 
pellee. It  is  not  material  who  proposed  this  scheme,  and 
we  need  not  discuss  this  controverted  question.  After  sev- 
eral interviews  and  some  negotiations,  the  scheme  was  finally 
ec-nsummated.  There  is  wide  and  abrupt  conflict  in  the  evi- 
dence as  to  the  results  reached  in  these  negotiations;  but  it  would 
servo  no  useful  purpose  to  enter  into  an  analysis  thereof,  or  to  set 
forth  the  reasons  or  the  lines  of  reasoning  which  influence  and 
sustain  the  conclusions  to  which  we  have  come  in  respect  thereto; 
and  hence  we  proceed,  not  to  discuss  the  testimony  bearing  there- 
on, but,  after  weighing  it  as  we  have  carefully  done,  to  state  the 
deductions  of  fact,  which  a  due  consideration  of  all  its  details, 
in  our  opinion,  warrants  and  justifies. 

When  the  Victor  G.  Bloede  Company  was  formed  for  the  pur- 
pose of  taking  over  the  business  of  the  appellee,  the  articles  of 
association  fixed  the  capital  stock  at  one  hundred  *'^®  and  fifty 
thousand  dollars,  fifty  thousand  of  which  was  retained  in  the 
company's  treasury;  six  shares  were  issued  to  six  of  the  incorpo- 
rators, and  nine  hundred  and  ninety-four  shares  in  one  certificate 
to  the  appellee,  in  payment  for  the  plant  and  business  turned 
over  to  the  appellant  company.  Of  the  nine  hundred  and  ninety- 
four  shares,  the  appellee  transferred  to  the  Joseph  Bancroft  & 
Son's  Company,  in  exchange  for  an  equal  amount  in  value  of  its 
stock,  four  hundred  and  seventy-four  shares;  he  sold  and  transfer- 
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red  to  John  Hutton,  an  employ^  of  the  Bancroft  company,  twen- 
ty shares,  and  he  caused  certificates  to  be  made  out  in  the  name 
of  Glaeken  for  ten  shares,  and  in  the  name  of  Brown  for  five 
shares,  under  a  special  agreement  with  these  parties  as  to  the 
method  of  payment,  and  one  additional  share  to  Nowlin  and  nine 
to  Yakle,  leaving  four  hundred  and  seventy-five  in  his  own  name. 
He  thereupon  surrendered  up  and  had  the  original  certificate  for 
nine  hundred  and  ninety-four  shares  canceled.  Yakle  had  not 
subscribed  for  these  nine  shares,  nor  did  he  authorize  the  appel- 
lee to  have  them  issued  to  him.  He  was,  at  that  time,  associated 
with  the  appellee  in  another  business  enterprise.  When  the  two 
certificate  issued  in  the  name  of  Yakle — one  for  one  share  as  an 
incorporator,  and  one  for  the  nine  shares  now  in  controversy — 
were  sent  to  Yakle,  he  declined  to  accept  or  to  pay  for  the  nine 
shares,  on  the  ground  that  he  had  never  subscribed  for  them, 
and  the  certificate  for  these  shares  was  at  once  returned  to  the 
appellee,  who  thereafter  kept  possession  of  it;  and  when  he  and 
Yakle  dissolved  their  other  business  connection,  Yakle  signed 
upon  the  certificate  a  transfer  of  the  nine  shares  to  the  appellee. 
Yakle  never  claimed  to  own  these  nine  shares;  he  never  paid  for 
them  or  had  them  in  his  possession.  It  is  these  nine  shares  that 
th-j  appellant  now  refuses  to  transfer  on  its  books  to  the  appellee. 

From  this  statement  it  is  obvious  that  these  nine  shares  were 
•originally  part  of  the  nine  hundred  and  ninety-four  shares  issued 
in  the  first  instance  to  the  appellee  by  the  appellant  ****  for  value. 
It  is  equally  obvious  that  as  between  Yakle  and  the  appellee  there 
never  was  a  purchase  by  the  one  or  a  sale  by  the  other  of  these 
nine  shares,  or  the  semblance  of  a  negotiation  for  the  acquisition 
of  them  by  Yakle  in  any  way.  This  is  one  of  the  undisputed  fea- 
tures of  the  controversy.  It  is  manifest,  then,  that  in  so  far  as 
Takle  and  the  appellee  are  concerned,  the  latter  never  parted 
•with  his  ownership  of  these  shares,  and  certainly  Yakle  never 
supposed  or  contended  that  he,  Y'akle,  had  purchased  them. 
There  was  no  gift  of  them  to  Yakle;  there  was  no  sale  of  them 
to  him;  he  paid  nothing  for  them,  refused  to  take  them  when 
tendered  to  him,  and  afterward  indorsed  the  certificate  over  to 
the  appellee. 

There  are  two  conflicting  contentions  as  to  how  the  certificate 
for  nine  shares  came  to  be  made  out  in  the  name  of  Yakle.  The 
appellee  insists  that  he  directed  the  treasurer  of  the  company  to 
so  make  it  out,  not  because  Yakle  had  agreed  to  take  the  stock, 
hut  because  the  appellee  wished  to  give  Yakle  an  opportunity  to 
acquire  it,  though  he  did  not  then  know  whether  Yakle  would 
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purchase  the  shares  or  not;  whilst  the  appellant  maintains  that 
the  certificate  was  made  out  in  the  name  of  YaJde  pursuant  to 
an  agreement  between  the  appellee  and  the  Bancroft  company, 
80  that  neither  the  appellee  nor  the  Bancroft  company,  by  having 
a  majority  of  the  stock,  could  control  the  corporation,  but  that 
the  control  might  be  in  the  hands  of  a  neutral  third  party.  Each 
denies  the  contention  of  the  other.  Yakle  was  confessedly  no 
party  to  the  understanding  set  up  by  the  appellant,  and  unless  it 
be  assumed  that  the  appellee,  for  the  purpose  of  preserving  an 
equilibrium  between  himself  and  the  Bancroft  company  in  the 
management  of  the  Victor  Gr.  Bloede  Company,  deliberately 
agreed  to  gratuitously  give  away  nine  shares  of  his  own  stock  for 
which  he  had  paid  value,  the  theory  of  the  appellant  cannot  be 
adopted.  The  probabilities  are  all  against  it,  and  the  flat  denials 
of  the  appellee  and  other  witnesses  are  sufficient  to  justify  its  re- 
jection. 

"^  If,  then,  the  stock  issued  in  the  name  of  Yakle  was  not 
issued  under  the  agreement  which  the  appellant  sets  up,  these 
nine  shares  undoubtedly  continued  to  be  the  property  of  the  ap- 
pellee; and  if  they  continued  to  be  his  property,  a  retransfer  of 
them  to  him  was  not  a  sale  of  them  within  the  meaning  of  the 
by-law  hereinbefore  set  forth,  even  if  that  by-law  be  conceded 
to  be  valid,  and  consequently  that  by-law  furnishes  no  ground 
for  refusing  the  relief  sought  by  the  appellee.  The  mere  state- 
ment of  this  proposition  is  tantamount  to  its  demonstration.  If 
the  shares  belong  to  the  appellee,  and  have  always  belonged  to 
him,  though  a  certificate  was  erroneously  made  out  in  the  name 
of  Yakle,  then,  if  the  by-law  be  valid  and  controls  the  transfer, 
each  shareholder  would  be  entitled  to  a  pro  rata  proportion  of 
these  nine  shares,  even  though  the  appellee  did  not  desire  to  sell 
any  of  them.  An  attempt  to  retransfer  these  shares  would  result 
in  a  forced  sale  of  part  of  them  to  the  other  shareholders,  though 
he  wished  to  sell  none  of  them.  The  transfer  on  the  back  of  the 
certificate  and  the  delivery  of  the  certificate  to  the  appellee  com- 
pleted his  equitable  title  to  the  stock,  without  a  transfer  on  the 
bocks  of  the  company,  even  if  Yakle  had  ever  had  any  interest 
in  the  nine  shares.  As  between  Yakle  and  the  appellee,  the  equi- 
table title  to  the  shares  was  complete  upon  the  execution  of  the 
trarsfer;  and,  all  other  considerations  out  of  view,  the  right  to 
the  shares  then  vested  in  the  appellee.  The  entry  of  the  transfer 
on  the  books  of  the  company  is  required,  not  for  the  translation 
of  the  title,  but  for  the  protection  of  the  parties  and  others  deal- 
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in^*  with  the  company,  and  to  enable  the  company  to  know  who 
are  its  stockholders  entitled  to  vote  at  meetings  and  to  receive 
dividends  when  declared:  Gemniell  v.  Davis,  75  Md.  552;  33  Am. 
St.  Eep.  412;  Noble  v.  Turner,  69  Md.  519;  Johnston  v.  Lafflin, 
103  U.  S.  800. 

But  tlie  by-law  itself  can,  when  invoked  by  the  company,  in- 
terpose no  obstacle  to  the  transfer  of  these  shares,  for  the  reason 
that  it  is  invalid.  It  is  an  unreasonable  and  a  palpable  ^'*^  re- 
straint upon  the  alienation  of  propei*ty.  As  a  general  rule,  stock- 
holders indisputably  have  the  right  to  sell  their  shares  at  pleas- 
ure: Trisconi  v.  Winship,  43  La.  Ann.  45;  26  Am.  St.  Eep.  175. 
That  the  power  to  regulate  transfers  of  stock  does  not  include 
authority  to  control  its  transferability,  by  prescribing  to  whom 
the  owner  may  sell,  and  to  whom  not,  or  upon  what  terms,  and 
that  the  mere  power  to  regulate  transfers  does  not  authorize  a 
refusal  to  allow  a  transfer  of  shares  to  even  an  insolvent,  is  de- 
cided in  Chouteau  Spring  Co.  v.  Harris,  20  Mo.  383.  And  so  a 
bv-law  prohibiting  the  alienation  of  shares  of  stock  or  imposing 
any  restrictions  on  its  exercise  is  declared  to  be  in  restraint  of 
trade  and  against  public  policy,  and  void,  in  Moore  v.  Bank  of 
Commerce,  62  Mo.  377;  In  re*Klaus,  67  Wis.  401;  Brinkerhoff- 
Farris  etc.  Co.  v.  Home  Lumber  Co.,  118  Mo.  447;  Feckheimer 
V.  National  Ex.  Bank,  79  Va.  80.  And  in  American  Nat.  Bank 
v.  Oriental  Mills,  17  R.  I.  551,  in  considering  a  similar  by-law, 
it  was  held,  without  passing  on  its  validity,  that  no  one  but  the 
stockholders  could  take  advantage  of  the  noncompliance  with  the 
by-law,  and  that  they  had  the  power  to  waive  it.  And  in  Ireland 
V.  Globe  Milling  etc.  Co.,  19  E.  I.  100, it  was  decided  that  a  by-law 
giving  the  corporation  the  first  right  to  purchase  stock  which  is 
for  sale  by  any  of  its  members,  is  not  valid  under  a  statute  speci- 
fying several  subjects  upon  which  by-laws  may  be  enacted,  but 
making  no  reference  to  the  question  of  stock  transfers.  See,  also. 
Farmers'  etc.  Bank  v.  Wasson,  48  Iowa,  339;  30  Am.  Rep.  398; 
Sargent  v.  Franklin  Ins.  Co.,  8  Pick.  90;  19  Am.  Dec.  306. 

The  cases  of  Hager  v.  Cleveland,  36  Md.  491,  and  Morrison  v. 
Dcrsey,  4S  Md.  473,  and  others  cited,  are  distinguishable,  for 
there  the  invalidity  relied  on  by  the  stockholders  was  invoked  to 
defeat  the  claim  of  a  creditor. 

As  we  shall  affirm  the  decree  appealed  from,  we  have  not 
thought  it  worth  while  to  consider  the  motion  made  to  dismiss 
the  appeal. 

Decree  affirmed  with  coBts  above  and  below. 
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To  What  Extent  Transfers  of  Stock  may  be  Bestrioted.* 

Right  of  Alienation  and  Restraint  on  Transfer,  Generally.  —  Shares 
of  stock  in  a  corporation  are  personal  property:  Tliompson  on  Cor- 
porations, sec.  1066;  Bank  of  Qtica  v.  Manufacturers'  etc.  Bank,  20 
N.  Y.  501,  505;  St.  Lrouis  etc.  Ins.  Co.  v.  Goodfellow,  9  Mo.  149;  Tre- 
gear  v.  Etiwauda  Water  Co.,  76  Cal.  537;  9  Am.  St.  Rep.  245.  Tlie 
riglit  of  alienation  is  an  incident  of  property,  and  is,  therefore,  an 
incident  to  shares  of  stock  in  a  corporation:  Chouteau  Spring  Co. 
V.  Harris,  20  Mo.  382,  387;  Moore  v.  Bank  of  Commerce,  52  Mo.  377; 
Bank  of  Atchison  County  v.  Durfee,  118  Mo.  431;  40  Am.  St.  Kep. 
396.  "The  jus  dispondendi  is  essential  to  the  very  notion  of  property. 
The  general  rule,  subject  to  qualifications  growing  out  of  the  pecu- 
liar nature  of  the  property,  and  others  founded  in  the  governing 
statute  or  constitution  of  the  company,  is,  that  a  shareholder  may 
freely  transfer  his  shares  to  any  other  person  capable  of  making  or 
taking  a  contract,  thus  introducing  the  latter  as  a  member  of  the 
corporation  in  his  stead":  Thompson  on  Corporations,  sec.  3231.  A 
married  woman,  in  some  jurisdictions,  may  be  the  transferee:  Keyset 
V.  Hitz,  133  U.  S.  138.  One  stockholder  need  not  refrain  from  selling 
shares  in  order  that  another  stockholder  may  make  a  profit  out  of 
negotiations  pending,  but  may  sell  to  whomsoever  he  sees  fit,  and 
at  any  price  he  can  obtain:  Farmers'  Loan  etc.  Co.  v.  Chicago  etc. 
Ey.  Co.,  163  U.  S.  31,  41,  44.  A  state  may  sell  and  transfer  its  shares 
in  a  corporation  like  other  stockholders:  La  Grange  etc.  R.  R.  Co. 
V.  Rainey,  7  Cold.  420:  and  a  purchaser  of  shares  in  a  coi-poration  is 
not  bound  to  examine  antecedent  transfers  at  the  peril  of  being  af- 
fected by  "trusts"  which  may  be  expressed  therein  or  In  any  of 
them:  Duggan  v.  Loudon  etc.  Co.,  18  Out.  App.  305,  334.  Stock- 
holders in  a  corporation,  including  its  directors,  who  own'  stock,  have 
the  indisputable  right  to  dispose  of  their  stock  at  their  pleasure,  and 
thoy  are  under  no  obligation  to  inform  their  costockholders  of  their 
intention  to  exchange  their  stock  for  the  stock  of  another  corpo- 
ration, or  of  their  intention  to  invest  therein:  Ti-isconi  v.  Winship, 
43  La.  Ann.  45;  26  Am.  St.  Rep.  175.  A  director  has  the  same  right 
as  any  other  shareholder  to  transfer  his  shares,  and  his  exercise  of 
this  right  is  not  affected  by  his  knowledge  of  the  fact  that  a  call 
upon  the  shares  is  imminent,  unless  there  is  some  equity  against  him 
as  director,  such  as  having  been  a  party  to  a  postponement  of  the 
call,  to  enable  him  to  get  rid  of  his  shares  and  so  evade  liability: 
In  re  National  Provincial  etc.  Ins.  Co.,  5  L.  R.  Ch.  539;  In  re  Cawley. 
42  Ch.  Div.  209.  The  quality  of  transferability  given  to  certificates 
of  shares  in  a  trust  imports  the  right  to  make  it  effectual  by  a  trans- 
fer on  the  books  of  the  trust:  Rice  v.  Rockefeller,  134  N.  Y.  174;  30 
Am.  St.  Rep.  058.  To  hold  that  parties  receiving  property  shall  not 
be  at  liberty  to  agree  upon  what  terms  they  shall  hold  it  or  upon 
what  terms  they  will  retransfer  it,  would  be  to  limit  the  right  of 

•reference  to  monographic  notes. 

Limitations  on  the  power  of  private  corporations  to  enact  by-laws:  43  Am.  St.  Beife 
152-158. 
Power  of  corporation  to  purchase  its  own  capital  stock:  33  Am.  St.  Rep.  339  347» 
What  bv-iaws  private  corporation  aggregate  may  adopt:  86  Am.  Dec.  617-622. 
Lien  of  corporation  on  stock:  11  Am.  Dec.  581-o82. 
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contract  with  which,  In  the  words  of  Sir  George  Jessel,  In  Printing 
«tc,  Co.  V.  Sampson,  L.  R.  IP  Eq.  462,  465,  it  is  the  "paramount  pub- 
lic policy"  not  to  Interfere.  As  supporting  this  principle,  see  Sargent 
V.  Franklin  Ins.  Co.,  8  Pick.  90;  19  Am.  Dec.  306;  Bank  of  Utica  v. 
Manufacturers'  etc.  Bank,  20  N.  Y.  501. 

As  the  right  of  alienation  is  an  incident  to  shares  of  stock  in  a  cor- 
poration, the  necessary  consequence  Is  that  restrictions  upon  this 
right  must  be  found  in  express  legislative  enactment,  the  articles  of 
association,  charter,  or  original  compact,  or  authorized  by-laws,  as 
the  corporation  cannot  restrain  one  of  its  members  from  transferring 
bis  shares,  unless  the  legislature  has  given  it  power  to  do  so,  or  un- 
less the  members  themselves  have  clothed  it  with  such  power  in 
the  by-laws  or  other  governing  instrument:  Carroll  v.  MuUauphy 
Sav.  Bank,  8  Mo.  App.  249.  Rules  and  regulations  are,  of  course, 
necessary  in  conducting  the  business  of  a  corporation,  and,  while  a 
shareholder's  right  of  alienation  Is,  In  general,  inviolable,  In  the 
absence  of  any  statute,  charter,  or  agreement  restricting  such  right, 
yet  the  form,  procedure,  and  methods  of  transferring  shares  are  a 
legitimate  subject  of  corporate  regulation.  The  corporation  may,  as 
will  be  shown  further  on,  prescribe  certain  formalities  of  transfer, 
for  noncompliance  with  which  it  may  refuse  registration.  It  may, 
also,  as  a  means  of  enforcing  its  lien  on  shares,  prohibit  a  transfer 
of  stock  by  a  shareholder  indebted  to  it.  The  corporation  may  also 
limit  the  right  of  transfer  by  denying  registry  to  an  applicant  who  is 
guilty  of  laches:  Noble  v.  Turner,  69  Md.  519;  Newberry  v.  Detroit 
etc.  Iron  Co.,  17  Mich.  141;  or  where  the  shares  have  already  been 
transferred  to  another:  State  v.  Warren  Foundry  etc.  Co.,  32  N,  J.  L. 
439;  Chapman  v.  New  Orleans  Gas  Light  etc.  Co.,  4  La.  Ann.  153. 
In  the  charters  of  English  and  Canadian  companies,  it  is  frequently 
provided  in  express  terms  that  all  transfers  shall  be  subject  to  ap- 
proval by  the  directors:  Bargate  v.  Shortridge,  5  H.  L.  Cas.  297;  Ex 
parte  Penney,  L.  R.  8  Ch.  446;  Shortridge  v.  Bosanquet,  16  Beav. 
84;  Shepherd's  case,  L.  R.  2  Eq.  564;  Robinson  v.  Chartered  Bank, 
L.  R.  1  Eq.  32;  Payne's  case,  L.  R.  9  Eq,  223;  Smith  v.  Canada  Car 
Co.,  6  U.  0.  P.  107.  Where  such  is  the  case,  the  directors  may  ab- 
solutely refuse  transfers,  if  they  do  so  in  good  faith  and  for  the 
benefit  of  the  company:  Shepherd's  case,  L.  R.  2  Eq.  564;  and  they 
are  not  bound  to  disclose  their  reasons  for  rejecting  a  transferee,  if 
they  fairly  consider  the  question  at  one  of  their  meetings,  and  there 
Is  no  showing  of  bad  faith:  Ex  parte  Penney,  L.  R.  8  Ch.  446. 
Furthermore,  where  the  directors  have  permitted  a  transfer  which  is 
afterward  shown  to  be  fraudulent,  the  transaction  may,  under  such 
provision,  be  avoided  entirely,  and  the  name  of  the  transferrer  placed 
upon  the  list  of  contributories,  even  after  the  lapse  of  three  years: 
Payne's  case,  L.  R.  9  Eq.  223.  The  power  of  approval,  however, 
cannot  be  insisted  on  unless  it  has  been  expressly  conferred:  Wes- 
ton's case,  L.  R.  4  Ch.  20;  and,  when  exercised,  It  must  be  done  rea- 
sonably. The  directors  are  not  clothed  with  arbitrary  power  to  re- 
fuse transfers  to  any  one,  and  the  exercise  of  such  power  may  be 
controlled  by  a  court  of  equity:  Robinson  v.  Chartered  Bank,  L.  R. 
1  Eq.  32;  Smith  v.  Canada  Car  Co.,  6  U.  C.  P.  107;  ChappeU's  case 
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L.  R.  6  Oh.  902.  The  reasonableness  of  a  xefusal  in  any  particular 
case  is  a  question  for  the  courts  of  equity:  Taft  v.  Harrison,  10 
Hare,  474;  Robinson  v.  Chartered  Bank,  L.  R.  1  Eq.  32;  and  objec- 
tions to  the  motive  or  objects  of  the  transferrer  do  not  constitute 
sufficient  grounds  for  refusal:  Moffatt  v.  Farquhar,  7  Ch.  Div.  591; 
In  re  Strautou  Iron  etc.  Co.,  L.  R.  16  Eq.  559.  The  principle  of  all 
such  decisions  is  that  shareholders  have  a  right  of  property,  and 
that  those  who  have  the  rights  of  property  are  entitled  to  exercise 
them:  Pender  v.  Lushington,  6  Oh.  Div.  70,  75.  Ordinarily,  the  pow- 
er of  a  corporation  to  alienate  its  property,  unless  restrained  by 
statute,  is  unlimited:  Wilson  v.  Miers,  10  Com.  B.,  N.  S.,  348,  364; 
Ardesco  Oil  Co.  v.  North  American  etc.  Min.  Co.,  66  Pa.  St  375;  Dana 
V.  Bank  of  United  States,  5  Watts  &  S.  223. 

Statutes  —  Charters  —  Articles  of  Association  —  Agreements  —  Usage.  — 
It  was  held  In  "Bank  of  Utica  v.  Manufacturers'  etc.  Bank,  20  N.  Y. 
501,  that  the  general  banking  act  of  the  state  of  New  York  invested 
the  stockholders  of  banks  formed  under  it  with  the  unconditional 
right  of  transferring  their  stock,  except  as  they  might  agree  to  limit 
it  by  their  articles  of  association;  but  that  a  delegation  by  the  arti- 
cles, to  the  board  of  directors,  of  the  general  powers  of  the  associa- 
tion and  the  management  of  Its  stock,  did  not  authorize  a  bv-law 
subjecting  the  stock  to  a  lien  in  favor  of  the  bank  for  the  indebted- 
ness of  the  stockholder;  and  that  a  stockholder  in  a  bank  which  had 
passed  such  a  by-law,  having  assigned  his  stock  to  a  purchaser  for 
value,  without  notice  of  the  by-law,  and  the  bank,  having  given  him 
credit,  before  a  transfer  of  the  stock  on  its  books,  and  without  no- 
tice of  its  assignment,  the  purchaser  had  an  equitable  title  to  the 
stock,  free  from  any  lien  in  favor  of  the  bank. 

A  state  statute  prohibiting  a  corporation  from  selling  or  disposing 
of  its  capital  stock  at  less  than  par,  except  at  auction,  for  nonpay- 
ment of  assessments,  does  not  apply  to  the  holder  of  stock  which 
the  corporation  has  pledged  or  mortgaged:  Peterborough  R.  R.  Co. 
V.  Nashua  etc,  R.  R.  Co.,  59  N.  H,  385.  Though  the  charter  may  pro- 
hibit a  corporation  from  selling  stock  except  in  a  particular  manner, 
it  may,  nevertheless,  compromise  in  a  different  manner  a  dispute 
concerning  stock  previously  subscribed:  Berks  v.  Myers,  6  Serg.  & 
R.  12;  9  Am.  Dec.  402.  If  the  charter  of  a  bank  authorizes  Its  board 
of  directors  to  make  rules  regulating  transfers  of  stock,  a  by-law 
adopted  by  them,  forbidding  the  transfer  of  stock  so  long  as  the 
owner  is  indebted  to  the  corporation.  Is  valid,  although  Inconsistent 
with  the  general  law  of  the  state  governing  the  transfer  of  property: 
Mechanics'  Bank  v.  Merchants'  Bank,  45  Mo.  513;  100  Am.  Dec.  388; 
and  it  has  been  held  that  shares  in  a  bank,  whose  charter  provides 
that  they  shall  "be  transferable  only  at  its  banking-house  and  on 
Its  books,"  cannot  be  effectually  transferred  as  against  a  creditor  of 
the  vendor,  who  attaches  them  without  notice  of  any  transfer,  by 
a  delivery  of  the  certificates,  together  with  an  assignment  and  blank 
power  of  attorney  from  the  vendor  to  the  vendee,  even  where  notice 
of  such  transfer  is  given  to  the  bank  before  the  attachment:  Fisher 
V.  President  etc.  Essex  Bank,  5  Gray,  373.  So,  If  the  charter  of  a 
bank  provides  that  "no  part  of  the  capital  stock  shall  be  sold  or 
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transferred,  except  by  execution  or  distress,  or  by  administrators  or 
■executors,  until  the  whole  amount  thereof  shall  have  been  paid  In," 
a  contract  to  transfer  shares  in  the  bank,  which  does  not  fall  within 
the  exception,  made  and  to  be  executed  while  but  fifty  per  cent  is 
paid  in,  is  illegal  and  void:  Merrill  v.  Call,  15  Me.  428.  The  validity 
of  a  sale  of  stock  by  a  corporation,  for  neglect  to  pay  assessments, 
depends  upon  a  strict  compliance  with  the  laws  of  the  state  in  which 
the  corporation  exists,  and  the  charter  and  by-laws  of  the  corpora- 
tion: Mitchell  V.  Vermont  Copper  Min.  Co.,  8  Jones  &  S.  406. 

The  directors  of  a  corporation,  in  the  absence  of  any  restrictions 
in  the  articles  of  incorporation,  cannot  prevent  a  transfer  of  shares 
of  stock:  Weston's  case,  L.  K.  4  Ch.  20;  and  even  a  provision  in  ar- 
ticles of  incorporation  which  is  not  responsive  to  any  provision  of 
the  statute  relating  to  corporations  is  not  a  charter  provision  im- 
posed by  statute.  Hence,  a  provision  in  articles  of  Incorporation  that 
no  stockholder  shall  hold  more  than  one  hundred  shares  does  not  in- 
validate a  transfer  of  stock,  made  in  good  faith,  to  one  who  already 
holds  one  hundred  shares:  O'Brien  v.  Cummings,  13  Mo.  App.  197. 
A  charter  providing  that  the  capital  stock  of  a  corporation  shall  not 
be  sold  or  transferred,  but  shall  be  held  by  the  original  subscriber 
during  one  year  from  the  date  of  the  charter,  does  not  invalidate  an 
assignment  made  within  the  year.  It  Is  good  in  equity:  Nesmith  v. 
Washington  Banlc,  6  Pick.  324.  So.  a  provision  In  articles  of  associa- 
tion that  fully  paid-up  shares  issued  to  an  officer  of  the  company  shall 
be  retained  by  him,  and  not  dealt  with  by  him  for  a  period  of  seven 
years,  is  a  provision  for  the  protection  of  the  company,  and  does  not 
entitle  a  shareholder  to  invalidate  a  call  made  at  a  meeting  of  di- 
rectors at  which  a  transferee  of  such  shares  was  necessarily  present 
to  form  a  quorum,  though  such  transfer  Is  made,  by  the  consent 
of  the  company,  within  the  seven  years:  London  etc.  Supply  Assn. 
V.  Griffiths,  1  Cab.  &  E.  15. 

In  the  absence  of  any  restrictions  in  the  charter,  It  may  be  agreed 
that  rights  in  the  joint  or  capital  stock  of  a  corporation  which  has 
issued  no  shares  of  stock  shall  pass  with  a  transfer  of  the  corporate 
property:  McGinty  v.  Athol  Reservoir  Co.,  155  Mass.  183,  186.  But 
an  agreement  to  restrain  the  disposition  of  shares  of  stock  for  a 
period  of  six  months  from  the  date  of  the  agreement  Is  against  pub- 
lic policy,  and  void,  where  it  is  Inconsistent  with  general  statutory 
provisions  of  the  state:  Williams  v.  Montgomery,  68  Hun,  416.  An 
agreement,  however,  in  writing,  executed  by  persons  interested  in 
property,  which  is  transferred  to  a  corporation  recently  organized, 
and  providing  for  an  allotment  of  certain  amounts  of  the  corporate 
stock  to  the  several  parties  to  the  agreement,  and  that  the  stock  cer- 
tificates to  be  issued  therefor  shall  be  deposited  with  a  certain  trust 
company,  "and  shall  not  be  withdrawn  for  the  period  of  six  months 
from  this  date,  without  the  written  consent  of  each  and  every  party 
hereto,"  does  not  impose  any  restraint  upon  the  disposition  of  the 
stock  in  question;  but  will  simply  prevent,  If  carried  out,  the  actual 
handing  over  of  the  certificates  of  stock  to  the  purchasers  thereof,  and 
the  transfer  of  the  same  upon  the  books  of  the  company:  Williams 
9.  Montgomery,  68  Hun,  416.    An  agreement  between  tbe  sharehold- 
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ers  of  an  association,  In  Its  articles,  ttiat  shares  of  stock  shall  not  be 
transferred  until  all  debts  due  by  the  holder  thereof  to  the  associa- 
tion are  discharged,  is  valid  and  effectual,  and  binds  every  holder 
of  the  corporate  stock.  It  Is  not  prohibited  by  any  statute,  nor  is  it 
inconsistent  vpith  public  policy.  It  is  intended  exclusively  for  the 
benefit  and  protection  of  the  corporation;  and  If  there  is  a  provision 
on  the  face  of  the  certificate  of  stock  that  the  shares  therein  referred 
to  are  held  "subject  to  the  conditions  and  stipulations  contained  in 
the  articles  of  association  above  mentioned,"  this  is  sufficient  notice 
to  put  a  purchaser  of  the  shares  represented  by  such  certificate  upon 
Inquiry  to  ascertain  what  such  conditions  and  stipulations  are;  and 
every  prospective  purchaser  of  shares  in  such  an  association,  rep- 
resented by  certificates  containing  such  notice,  Is  bound  to  examine 
ihe  articles  of  association,  and  cannot  plead  his  Ignorance  thereof 
In  order  to  defeat  the  lien  of  the  association  upon  such  shares  ot 
stock:  Gibbs  v.  Long  Island  Bank,  83  Hun,  92.  The  following  agree- 
ment is  void,  because  in  restraint  of  trade  and  against  public  pol- 
icy, and  especially  where  there  is  no  adequate  and  sufficient  consider- 
ation: "For  value  received  from  and  paid  to  each  other,  we,  the  un- 
dersigned, stockholders  of  the  Genessee  Valley  Canal  Railroad  Com- 
pany, mutually  agree  with  the  other,  and  to  all,  that  we  will  not  sell, 
assign,  set  over,  pledge,  or  give  power  of  attorney  to  vote,  or  agree 
to  sell,  assign,  transfer,  set  over,  pledge,  or  give  power  of  attorney 
to  vote  in  any  way,  shape,  or  manner,  the  stock  which  we  respective- 
ly and  individually  OAvn,  hold,  or  possess  In  said  company,  without 
the  concurrent  consent  of  all  signers  to  this  instrument.  This  agree- 
ment Is  made  for  mutual  protection,  and  to  prevent  the  sale  of  the 
company's  franchise  by  a  majority  of  the  members  of  the  present 
board  of  directors,  who  are,  and  who  represent,  a  mlnorijiy  of  the 
shares  of  the  capital  stock  of  this  company":  Fisher  v.  Bush,  2d 
Hun,  641. 

In  the  English  practice  it  is  an  ordinary  provision  that  shares  shall 
not  be  transferred  without  being  first  offered  to  the  corporation  or 
association,  this  being  secured  by  the  articles  of  association  as  part 
of  the  organic  law  of  its  existence.  As  said  In  New  England  Trust 
Co.  V.  Abbott,  162  Mass.  148,  152:  "In  England,  it  is  not  unusual 
to  find  in  the  deeds  of  settlement  or  articles  of  association  under 
which  corporations  or  joint  stock  companies  have  been  organized, 
and  which  correspond  to  the  charter  and  by-laws  here,  provisions  re- 
quiring the  stockholder,  in  case  he  wishes  to  transfer  his  stock,  to 
offer  it  to  the  directors,  or  to  submit  to  them  the  name  of  the  trans- 
feree for  approval.  No  objection  seems  to  have  been  made  to  these 
provisions":  See  Bargate  v.  Shortridge,  5  H.  L.  Cas.  297;  Ex  parte 
Penney,  L.  R.  8  Ch.  446;  Chappell's  case,  L.'R.  6  Oh.  902;  Moffatt  v. 
Farquhar,  L.  R.  7  Oh.  591;  Poole  v.  Middleton,  26  Beav.  646.  In  the 
case  last  cited,  it  was  provided,  by  the  deed  of  settlement  of  a  joint 
stock  company,  "that  no  shareholder  should  be  at  liberty  to  transfer 
his  shares,  except  in  such  manner  as  a  board  of  directors  should 
approve."  A  shareholder  contracted  to  sell  his  shares,  and  It  vraM 
held  that  he  was  bound  specifically  to  perform  the  contract,  by  the 
execution  of  a  transfer,  though  the  directors  refused  to  allow  it: 
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Poole  T.  Mlddleton,  26  Beav.  646.  In  this  country,  a  corporation 
may  agree  with  a  subscriber  to  have  an  option  to  purchase  his 
Bhares,  and  such  agreement  is  enforceable:  New  England  Trust 
CJo.  V.  Abbott,  162  Mass.  148.  Thus,  a  corporation  has  power  to  con- 
tract with  a  purchaser  of  shares  of  its  stock  that,  at  his  death,  the 
shares  shall  be  appraised  by  the  directors  of  the  corporation,  and 
transferred  to  it  at  the  appraised  value,  if  the  directors  so  elect,  who, 
"whenever,  in  their  judgment,  it  can  be  done  with  safety  and  ad- 
vantage to  the  corporation,"  shall  "sell  the  shares  to  such  persons 
as  shall  appear  to  them,  from  their  situation  and  character,  most 
likely  to  promote  confidence  in  the  stability"  of  the  corporation. 
Such  an  agreement  is  not  contrary  to  public  policy,  and  "the  re- 
straint upon  alienation  is  no  greater  than  is  often  agreed  to."  Fur- 
thermore, the  fact  that  such  conditions  are  contained  in  by-laws, 
invalid  as  such,  does  not  render  the  purchaser's  agreement  void, 
if  the  contract  is,  in  substance,  one  which  the  corporation  has  power 
to  make:  New  England  Trust  Co.  v.  Abbott,  162  Mass.  148,  152. 

"A  distinction  has  been  taken  between  a  restraint  imposed  upon 
the  alienation  of  shares  by  a  by-law,  and  such  a  restraint  imposed 
by  the  charter  or  governing  statute  of  the  corporation,  with  the  con- 
clusion that  where  the  restraint  is  imposed  by  a  by-law  merely,  this 
is  to  be  allowed  an  operation  no  further  than  is  necessary  to  protect 
the  rights  of  the  corporation,  leaving  the  transfer  good  as  between 
the  transferrer  and  the  transferee;  but  that  where  it  is  prohibited 
by  the  charter  or  governing  statute  under  conditions  named,  that 
prohibition  renders  the  transfer  void,  even  as  between  the  parties  to 
it:  O'Brien  v.  Cummings,  13  Mo.  App.  197,  198.  But  whether  this 
distinction  is  well  founded  may  be  doubted,  in  view  of  the  fact  that 
statutes  and  chai'ter  provisions  prohibiting,  expressly  or  impliedly, 
the  transfer  of  shares,  except  upon  the  books  of  the  corporation,  are 
generally  construed  as  enacted  to  protect  the  rights  of  the  corpora- 
tion merely,  to  prevent  such  a  transfer  from  being  good  as  against  it, 
while  leaving  it  good  as  between  the  parties  to  it":  Thompson  on 
Corporations,  sec.  3235;  and  see,  infra,  subhead,  "Transfers  not  Made 
in  Manner  Prescribed." 

Validity  of  Restraint  upon  Alienation  Imposed  by  Means  of  By- 
Laws. — A  by-law  cannot  take  away  or  even  abridge,  the  substantial 
rights  of  a  stockholder  of  a  corporation:  People's  Home  Sav.  Bank 
V.  Superior  Court,  104  Cal.  649;  43  Am.  St.  Rep.  147.  A  company 
may  make  by-laws  regulating  the  transfer  of  stock  consistent  with 
its  charter:  Chandler  v.  Northern  Cross  R.  R.  Co.,  18  III.  190;  but 
the  power  contained  in  the  charter  of  an  incorporated  company  "to 
regulate  the  transfer"  of  stock  by  by-laws  does  not  include  the 
power  to  restrain  transfers,  or  prescribe  to  whom  they  may  be 
made.  It  merely  prescribes  the  formalities  to  be  observed  in  mak- 
ing them.  Such  a  power  will  not  prevent  a  party  from  selling  his 
stock  even  to  an  insolvent  person:  Chouteau  Spring  Co.  v.  Harris, 
20  Mo.  382.  By-laws  regulating  the  transfer  of  stock  are  merely  in- 
tended for  the  protection  of  the  interests  of  the  corporation,  and 
no  effect  should  be  given  to  them  further  than  to  attain  that  object. 
Such  regulations  are  not  restrictive  of  the  stockholder's  right  t» 
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transfer  his  stock  at  pleasure,  subject  to  the  charter  rights  of  th©^- 
corporation:  Seeligson  v.  Browu,  61  Tex.  114;  Planters'  etc.  Ins.  Co.- 
V.  Selma  Sav.  Bank,  63  Ala.  585.  Alienation  is  an  incident  to  corpo- 
ration stock,  and,  in  the  absence  of  express  statutory  authority,  a. 
by-law  prohibiting  this  right,  or  imposing  any  restrictions  on  its  ex- 
ercise, is  in  restraint  of  trade,  against  public  policy,  and  void:  Bank; 
of  Atchison  Co.  v.  Durfee,  118  Mo.  431;  40  Am.  St.  Rep.  396.  A  cor- 
poration may,  of  course,  prescribe  the  form,  procedure,  and  methods 
of  transferring  stock,  but  a  bj-law  which  unreasonably  interferes 
with  the  free  exercise  of  the  right  to  transfer  stock  Is  void,  as  be- 
ing in  restraint  of  trade:  Farmers'  etc.  Bank  v.  Wasson,  48  Iowa,. 
336;  30  Am.  Eep.  398;  Moore  v.  Bank  of  Commerce,  52  Mo.  377;  Cliou-  " 
teau  Spring  Co.  v.  Harris,  20  Mo.  382;  Quiner  v.  Marblehead  Social 
Ins.  Co.,  10  Mass.  476.  It  may,  therefore,  be  said  that  by-laws  of  a 
corporation  restraining  the  transfer  of  shares  are  valid  only  so  far 
as  they  protect  the  rights  of  the  corporation  in  respect  to  the  shares, 
and  arc  not  valid  where  they  merely  interfere  with  the  rights  of' 
third  persons.  In  other  words,  while  a  by-law  of  a  corporation  re- 
specting the  transfer  of  stock  may  sometimes  be  enforced  as  a  rea- 
sonable regulation  for  the  protection  of  the  corporation  against 
worthless  stockholders,  It  cannot,  therefore,  be  made  available  to 
defeat  the  rights  of  third  persons,  as  where  such  a  by-law  provides 
that  transfers  of  stock  shall  not  be  valid  unless  approved  by  the 
board  of  directors:  Farmers'  etc.  Bank  v.  Wasson,  48  Iowa,  336;  30' 
Am,  Rep,  398,  Any  by-law  of  an  insurance  company  limiting  the 
transfer  of  its  shares  of  capital  stock  only  at  the  office  of  the  com- 
pany, personally,  or  by  attorney,  with  the  assent  of  the  president,, 
would  be  In  restraint  of  trade,  and  contrary  to  the  general  law  of 
the  commonwealth:  Sargent  v.  Franklin  Ins.  Co.,  8  Pick.  90;  19  Am. 
Dec.  306.  A  by-law  requiring  the  consent  of  all  the  stockholders  in 
a  corporation  to  a  transfer  of  the  stock  of  one  shareholder  Is  void, 
as  against  public  policy;  and  the  fact  that  the  stockholders  were 
originally  copartners,  and  that  the  one  attempting  to  transfer  his^ 
stock  consented  to  and  voted  for  such  by-law,  does  not  constitute 
an  exception  in  the  application  of  the  rule:  In  re  Klaus,  67  Wis.  401. 
If  the  president  of  a  bank,  who  Is  surety  upon  the  note  of  an  insol- 
vent stockholder  to  a  third  person,  takes  an  assignment  of  his  stock 
for  indemnity,  where  such  stockholder  Is  also  indebted  to  the  bank, 
the  president,  In  the  absence  of  fraud  or  concealment,  has  the  right 
to  such  security  as  between  himself  and  the  bank,  and  the  bank 
has  no  equitable  right  thereto:  Farmers'  etc.  Bank  v.  Wasson,  48 
Iowa,  336;  30  Am,  Rep.  398.  Directors  of  a  business  coi-poration 
empowered  only  to  make  by-laws  directing  the  manner  of  taking 
votes  of  stockholders  on  the  question  of  increasing  or  diminishing 
the  number  of  directors  or  trustees,  or  of  changing  the  corporate 
name,  are  not  authorized  to  enact  by-laws  making  It  a  condition  of 
transferring  the  corporate  stock  that  the  holder  shall  first  have  of- 
fered it  for  sale  to  the  directors,  and  shall  have  paid  all  his  indebt- 
edness to  the  corporation:  Brinkerhoff-Farris  etc.  Co.  T.  Home 
'Lumber  Ck>.,  118  Mo.  447. 
AM.  Be  ExF.,  Vol.  LViI.  -  tt 
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Prohibiting    Transfer    by   One  Indebted  to   Corporation. — At  common 
.'law,  aud  iudepcudently  of  positive  provisions  of  the  legislature  grant- 
.  Ing  or  authorizing  the  exercise  of  the  ix>wer,  a  corporation  cannot  pro- 
^hibit  the  transfer  of  its  shares  on  account  of  the  indebtedness  of  the 
-«]iareholder  to  the  corporation.  "Where  the  stocli  is  personal  property, 
•restrictions  upon  its  transfer  must  have  their  source  in  legislative 
:action,  and  the  corporation  itself  cannot  create  these  impediments: 
•X3arroll  v.  Mullanphy  Sav.  Banlj,  8  Mo.  App.  249,  252.    The  mere 
tact  that  one  is  Indebted  to  a  corporation  is  no  reason  why  his  prop- 
erty cannot  be  sold  by  his  judgment  creditor,  especially  where  the 
.corporation  claims  no  privilege  or  lien.    It  cannot  ordain  a  by-law 
^'to  remove  property  from  commerce,"    Such  an  argument  would  be 
■"a  glaring  absurdity":  Byron  v.  Carter,  22  La.  Ann.  98.    And,  when 
rno  restriction  is  placed  by  public  law  on  the  transfer  of  corporate 
r«tock,  a  purchaser  is  not  affected  by  any  contractual  restriction  of 
-which  he  had  no  notice:  Brinkerhoff-Farris  etc.  Co.  v.  Home  Lum- 
*l)er  Co.,  118  Mo.  447.    Hence,  if  a  corporation  enacts  a  by-law  mak- 
ing transfers  of  stock  subject  to  a  lien  for  any  indebtedness  of  the 
!holder  to  the  corporation,  and  prescribes  that  such  by-law  shall  be 
■printed  on  all  certificates  of  stock  as  a  notice  to  purchasers  of  the 
existence  of  such  lien,  a  failure  to  print  such  condition  on  the  stock 
certificates  will  be  considered  a  waiver  thereof  as  to  subsequent  pur- 
chasers: Brinkerhoff-Farris  etc.  Co.  v.  Home  Lumber  Co.,  118  Mo. 
447.    So,  a  clause  in  the  by-laws  of  a  bank,  adopted  by  its  board  of 
'directoi's  subsequently  to  the  issue  of  the  stock,  that  "no  transfer  of 
«tock  shall  be  made  when  the  party  is  Indebted  to  the  bank  as  princl- 
?pal,  indorscr,  or  security  on  any  obligation  that  Is  due,  as  long  as  It 
^•emains  unpaid,"  is  not  binding  on  the  judgment  creditors  of  the 
•«tockholders:  Bryon  v.  Carter,  22  La.  Ann. 98.  Even  a  by-law  of  a  bank- 
ing corporation  providing  that  no  transfer  of  stock  shall  be  allowed 
eo  long  as  the  holder  is  indebted  to  the  bank,  and  that  the  bank  shall 
reserve  a  lien  on  all  stock  for  such  Indebtedness,  is  void,  as  against 
mn  innocent  holder  or  purchaser  for  value,  unless  expressly  authoriz- 
'Cd  by  statute:  Bank  of  Atchison  Co.  v.  Durfee,  118  Mo.  431;  40  Am. 
St.  Rep.  396.    In  the  absence  of  contract,  or  provisions  of  the  char- 
ter or  by-laws,  a  corporation  has  no  implied  lien  upon  the  shares  of 
^a  stockholder  indebted  to  it  to  secure  such  indebtedness:  Farmers' 
€tc.  Bank  v.  Wasson,  48  Iowa,  336;  30  Am.  Rep.  398.    A  delegation, 
by  the  articles,  to  the  board  of  directors  of  a  banking  association  of 
Its  general  powers  and  management  of  its  stock,  does  not  authorize 
■a  by-law  subjecting  the  shares  to  a  lien  in  favor  of  the  bank  for  the 
Indebtetlnes   of  the   shareholder,  where   the    general    banking    law 
contemplates  an  individual  ownership  of  the  shares,  and  their  trans- 
fer from  one  person  to  another:  Bank  of  Utica  v.  Manufacturers'  etc. 
Bank,  20  N.  Y.  501,  504. 

Every  corporation,  however,  has  power,  within  the  limits  prescrib- 
ed by  its  charter,  and  by  the  general  law,  to  make  regulations  pro- 
hibiting the  transfer  of  shares  by  members  who  stand  Indebted  to 
'the  corporation;  and  the  grant  of  power  to  a  corporation  to  "regu- 
late"' transfers  of  its  stock  has  been  very  generally  held  suflleient  to 
^jauthorize  a  by-law  prohibiting  a  transfer  of  shares  by  one  indebted 
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to  the  corporation:  Cunningham  v.  Alabama  Life  Ins.  etc.  Co.,  4  Ala. 
652;  Pendergast  v.  Bank  of  Stocliton,  2  Saw.  108;  McCready  v.  Rum- 
sey,  6  Duel",  574.  Contra:  Banli  of  Utica  v.  Manufacturers'  etc. 
Bank,  20  N.  Y.  501.  Compare  Nesmith  v.  Washington  Bank,  6  Pick. 
324;  Plymouth  Bank  v.  Bank  of  Norfolk,  10  Pick.  454.  In  deter- 
mining whether  the  corporation  has  power  to  enact  such  a  by-law, 
the  particular  language  of  a  statute  or  charter  must,  of  course,  gov- 
ern. Thus,  under  a  charter  declaring  the  stock  of  the  corporation 
to  be  personal  property,  and  authorizing  the  board  of  directors  to 
make  rules  and  regulations  concerning  the  transfer  of  the  stock, 
i  subject  to  the  general  law  of  the  state,  the  board  is  authorized  to 
adopt  a  rule  prohibiting  the  transfer  of  stock  until  all  the  debts  due 
by  the  owner  of  the  stock  to  the  corporation  are  paid,  although  such 
rule  is  inconsistent  with  the  general  policy  of  the  law  of  the  state 
favoring  the  free  transfer  of  personal  property:  Mechanics'  Bank 
V.  Merchants'  Bank,  45  Mo.  513;  100  Am.  Dec.  388;  Spurlock  v.  Pa- 
cific R.  R.  Co.,  61  Mo.  319,  327;  St.  Louis  etc.  Ins.  Co.  v.  Goodfellow, 
9  Mo.  149;  as  a  provision  in  the  charter  of  a  corporation  requiring 
that  "all  rules  and  restrictions  made  by  the  board  of  directors,  con- 
cerning the  transfer  of  stock,  shall  be  subject  to  the  general  law  of 
the  state,"  does  not  require  such  rules  and  restrictions  to  be  con- 
sistent with,  and  in  conformity  to,  the  general  law  governing  the 
subject  matter  to  which  the  rules  and  restrictions  apply,  but  only 
means  that  such  rules  and  restrictions  shall  not  contravene  the  gen- 
eral law  of  the  state  other  than  that  governing  such  matter  as  the 
rules  and  restrictions  are  intended  to  govern,  and  shall  be  reasona- 
ble: St.  Louis  etc.  Ins.  Co.  v.  Goodfellow,  9  Mo.  149.  A  by-law  pro- 
viding that  if  any  member  becomes  indebted  to  the  company  his 
stock  shall  be  "liable  for  the  debt,"  is  valid:  Child  v.  Hudson's  Bay 
Co.,  2  P.  Wms.  207.  A  charter  provision  that  certificates  of  stock 
shall  be  assignable  on  the  books  of  the  corporation,  under  such  regu- 
lations as  the  board  of  trustees  shall  establish,  authorizes  a  by-law 
that  "no  stockholder  shall  be  permitted  to  transfer  his  stock  of  the 
company  while  lie  is  in  default":  Cunningham  v.  Alabama  Life  Ins. 
etc.  Co.,  4  Ala.  652.  Under  a  somewhat  similar  charter  provision, 
a  by-law  prohibiting  any  transfer  of  stock  in  the  company  by  a  per- 
son indebted  to  it  is  valid,  where  the  certificates  of  stock  state  that 
the  shares  are  transferable  on  the  books  of  the  company  only  in  con- 
formity to  the  charter  and  by-laws:  St.  Louis  etc.  Ins.  Co.  v.  Good- 
fellow, 9  Mo.  149.  Compare  Brent  v.  Bank  of  Washington,  10  Pet. 
596,  615.  A  corporation  organized  under  a  statute  which  arthor- 
Izes  it  to  make  by-laws  for  "the  management  of  Its  property,  the  i-eg- 
ulation  of  its  afCairs."  and  "the  transfer  of  its  stock,"  and  provides 
further  that  the  stock  of  the  company  "shall  be  transferable  in  such 
manner  as  shall  be  prescribed  by  the  by-laws  of  the  company,"  has 
power  to  make  a  by-law  providing  that  no  transfer  of  stock  shall  be 
made  upon  the  books  of  the  corporation  until  after  the  payment  of 
all  indebtedness  to  the  corporation  due  from  the  person  in  whose 
name  the  shares  stand  on  its  books:  Pendergast  v.  Bank  of  Stock- 
ton, 2  Saw.  108.    But  even  a  valid  by-law  providing  that  no  transfer 


SS8  Victor  G.  Bloede  Company  v.  Bloede.     [Maryland, 

of  shares  shall  be  made  by  a  shareholder  who  Is  indebted  to  the  cor- 
poration cannot  be  made  to  operate  so  as  to  invalidate  a  transfer 
made  before  its  passage:  People  v.  Crocliett,  9  Cal.  112.  The  word 
"indebted,"  when  used  in  a  by-law  or  charter  restraining  a  stocli- 
holder  from  transferring  his  stock  while  indebted  to  the  company, 
applies  to  debts  to  become  due,  as  well  as  to  those  due,  and  to  tbose 
In  which  the  stockholder  is  a  surety,  as  well  as  to  those  in  which 
he  is  principal:  St.  Louis  etc.  Ins.  Co.  v.  Goodfellow,  9  Mo.  149;  Leg- 
gett  V.  Bank  of  Sing  Sing,  24  N.  Y.  283;  Cunningham  v.  Alabama 
Life  Ins.  etc.  Co.,  4  Ala.  652;  Grant  v.  Mechanics'  Bank,  15  Serg.  & 
R.  140,  342;  Sewall  v.  Lancaster  Bank,  17  Serg.  &  R.  285,  286.  If  it  Is 
the  usage  of  a  bank  not  to  permit  stock  to  be  transferred  while  the 
holder  is  indebted  to  the  bank,  a  stockholder  who  becomes  Its 
debtor,  knowing  such  usage,  is  bound  by  It,  and  neither  he  nor  his 
voluntary  assignees  can  maintain  an  action  for  a  refusal  to  permit 
a  transfer  of  his  stock:  Morgan  v.  Bank  of  North  America,  8  Serg. 
&  li.  73;  11  Am.  Dec.  575;  Vansan'ds  v.  Middlesex  County  Bank,  26 
Conn.  144. 

Transfers  not  Made  in  Manner  Prescribed,  Validity  of. — It  is  not 
our  purpose  here  to  discuss  In  detail  the  form,  procedure,  and  meth- 
ods of  transferring  stock,  but  to  show  to  what  extent  a  noncompli- 
ance with  prescribed  rules  and  regulations  as  to  such  transfers  may 
restrict  transfers  of  stock.  Nothing  need  be  said  where  the  subject 
is  dealt  with  by  statute,  for  the  object  of  such  a  statute  is  to  set  all 
doubtful  questions  at  rest.  A  provision,  however,  that  stock  shall 
be  transferable  only  upon  the  books  of  the  company  will  be  found 
either  in  the  acts  or  articles  of  incorporation,  charters,  or  by-laws 
of  most  modern  corporations,  and  the  effect  of  a  failure  to  observe 
this  requirement  has  been  answered  by  the  courts  in  several  ways. 
It  is  substantially  agreed  that  a  transfer,  in  other  respects  regular, 
but  without  the  required  registration  or  notice,  is  valid  as  between 
the  parties,  and  passes  the  interest  of  the  transferrer.  A  failure  to 
make  the  required  registration  may  raise  a  question  with  the  cor- 
poration, but  it  is  not  important  as  between  the  transferrer  and  the 
transferee  of  the  stock:  Sargent  v.  Essex  Marine  Ry.  Corp.,.  9  Pick. 
201;  I-eitch  v.  Wells,  48  N.  Y.  585,  605;  O'Brien  v.  Cummings,  18  Mo. 
App.  197;  Sargent  v.  Franklin  Ins.  Co.,  8  Pick.  90;  19  Am.  Dec.  306; 
Planters'  etc.  Ins.  Co.  v.  Selma  Sav.  Bank,  63  Ala.  585;  Seeligson  v. 
Brown,  61  Tex.  114;  American  Nat.  Bank  v.  Oriental  Mills,  17  R.  I. 
551;  Gcramell  v.  Davis,  75  Md.  546;  32  Am.  St.  Rep.  412;  note  to 
Harpold  v.  Stobart,  15  Am.  St.  Rep.  626;  Nicollet  Nat.  Bank  v.  City 
Bank,  38  Minn.  85;  8  Am.  St.  Rep.  643,  and  note;  Quiner  v.  Marble- 
head  Social  Ins.  Co.,  10  Mass.  476;  In  re  Klaus,  67  Wis.  401,  407;  St. 
Louis  etc.  Ins.  Co.  v.  Goodfellow,  9  Mo.  149;  Parker  v.  Bethel  Hotel 
Co.,  96  Tenu.  252,  284;  Newberry  v.  Detroit  etc.  Iron  Co.,  17  Mich. 
141;  Gilbert  v.  Manchester  Iron  Mfg.  Co.,  11  Wend.  627;  Haegele  v. 
Western  Stove  Co.,  29  Mo.  App.  486;  New  York  etc.  R.  R.  Co.  v. 
Schuyler,  34  N.  Y.  80;  McNeil  v.  Tenth  Nat.  Bank,  46  N.  Y.  325;  7  Am. 
Rep.  341;  Oomeau  v.  Guild  Farm  Oil  Co.,  3  Daly,  218;  Baldwin  v. 
Canfield.  26  Minn.  43;  Carroll  v.  Mullanphy  Sav.  Bank,  8  Mo.  App. 
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249;  Ross  v.  Southwestern  R.  R.  Co.,  53  Ga.  514;  Smith  t.  Crescent 
City  etc.  Co.,  30  La.  Ann.  1378.  No  record  is  necessary,  of  course,  to 
perfect  the  transfer  of  stocli,  unless  such  record  is  required  by  the 
charter  or  by-laws  of  the  corporation:  Sayles  v.  Bates,  15  B.  I.  842; 
Haegele  v.  Western  Stove  Co.,  29  Mo.  App.  486. 

A  transfer  of  stock  which  has  not  been  entered  on  the  books  of  the 
company  as  provided  by  the  statute  is,  nevertheless,  valid,  in  Cali- 
fornia, as  against  all  the  world,  except  a  subsequent  purchaser  in 
good  faith  without  notice:  Parrott  v.  Byers,  40  Cal.  614;  People  y. 
Elmore,  35  Cal.  653.  A  transfer  of  stock,  made  according  to  the 
general  law  governing  the  transfer  of  personal  property,  is  good  be- 
tween the  parties,  though  It  may  not  be  good  as  against  the  com- 
pany:  St.  Louis  etc.  Ins.  Co.  v.  Goodfellow,  9  Mo.  149.  A  transfer  of 
sliaves  in  a  corporation,  either  by  absolute  sale  or  by  way  of  pledge, 
passes  the  title  thereto  to  the  transferee.  A  transfer  on  the  books 
Is  not  necessary  to  perfect  the  pledge,  notwithstanding  the  fact  that 
the  stock  Is  only  transferable  on  the  books  of  the  company:  Blonin 
v.  Liquidators,  80  La.  Ann.  714;  Parker  v.  Bethel  Hotel  Co.,  96  Tenn. 
252. 

A  provision  In  the  by-laws  of  a  corporation,  requiring  a  transfer  of 
stock  to  be  made  on  the  books  of  the  company,  Is  a  formality  intended 
for  the  pi'otection  and  security  of  the  corporation,  and  of  third  per- 
sons, who  may  in  good  faith  acquire  stock  without  notice  of  prior 
equitable  transfers,  and  no  effect  should  be  given  to  it  further  than 
to  attain  that  object:  Parker  v.  Bethel  Hotel  Co.,  96  Tenn.  252,  284; 
Leitch  V.  Wells,  48  N.  Y,  585;  Planters'  etc,  Ins.  Co.  v.  Selma  Sav. 
Bank,  63  Ala.  585;  American  Nat.  Bank  v.  Oriental  Mills,  17  R.  I. 
551;  Seellgson  v.  Brown,  61  Tex.  114;  and  this  provision  may  be 
waived  by  the  company:  American  Nat.  Bank  v.  Oriental  Mills,  17 
R.  I.  551;  Bank  of  Commerce  v.  Bank  of  Newport,  63  Fed.  Rep.  898; 
Upton  V.  Burnham,  3  Biss.  431.  In  speaking  of  the  fact  that  the 
charter  and  by-laws  frequently  provide  that  the  stock  of  the  com- 
pany shall  be  transferable  on  the  books  of  the  company  only,  or 
that,  to  be  valid  and  effectual,  the  transfer  must  be  registered,  by 
the  clerk  or  treasurer  of  the  coi-poration.  In  the  company  books,  it  is 
said  in  Angell  &  Ames  on  Corporations,  11th  edition,  sections  353, 
354,  and  which  language  is  quoted  and  approved  in  Seeligson  v. 
Brown,  61  Tex.  114,  that  "It  Is  necessary,  that  an  incorporated  com- 
pany should  have  the  means  of  knowing  who  are  stockholders  and 
members,  In  order  that  they  may  linow  to  whom  dividends  are  to  be 
paid,  and  who  are  entitled  to  vote  upon  the  stock;  and  where  the 
company  has  a  lien  upon  the  stock  for  debts  due  to  It  from  a  stock- 
holder, that  it  should  have  the  means  of  preventing  a  transfer  In 
derogation  of  its  own  rights.  To  secure  this  knowledge,  and  to  en- 
able corporations  to  avail  themselves  of  their  lien  upon  the  stock  of 
the  company,  without  danger  to  the  rights  of  purchasers,  these 
clauses  are  usually  inserted  in  their  charters,  or  form  a  part  of  their 
by-laws.  Accordingly,  where  transfers  of  stock  are  made  without 
conforming  to  the  requisitions  of  the  charter  or  by-laws  In  making 
them,  or  having  them  registered  on  the  books  of  the  company,  the 
better  opinion  decidedly  is,  that  the  transfer  passes  to  the  purchaser 
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all  the  right  that  the  seller  had;  that  such  provisions  were  not  In- 
tended to,  and  do  not,  Incapacitate  the  owner  of  the  stoclc  from 
transferring  it  at  his  pleasure,  by  way  of  equitable  assignment  of 
his  interest  in  it,  subject  to  the  charter  rights  of  the  corporation, 
which  all  must  notice,  or  compel  him  to  own  it,  unless  the  corpora- 
tion allow  him  to  sell  against  his  will;  and  the  only  effect  allowed 
to  them  seems  to  be,  that  the  purchaser  cannot  claim  a  certificate 
of,  or  a  dividend  upon,  the  shares,  unless  he  first  applies  for  a  trans- 
fer according  to  the  charter  and  by-laws.  Any  other  proper  transfer 
la  eqiially  valid,  as  between  vendor  and  vendee,  and  even  as  against 
a  creditor  of  the  vendor,  who  attached  the  shares  before  he  or  the 
corporation,  through  Its  officers,  had  notice  of  the  transfer.  In  other 
words,  such  provisions,  whether  by  charter  or  by-law,  apply  solely 
to  the  relation  between  the  corporation  and  Its  stocliholders— to  the 
questions,  who  shall  vote,  to  whom  dividends  shall  be  paid;  and  en- 
able the  corporation  to  protect  any  lien  It  may  have  upon  the  stocls, 
or  equity  it,  as  between  itself  and  the  stocliholder  transferring  It. 
They  constitute  a  privilege  of  the  corporation  which  may  be  waived 
or  assorted  at  the  pleasure  of  the  president  and  directors." 

A  bona  fide  transfer  of  shares  in  a  corporation,  without  the  regis- 
try and  notice  required,  is  held.  In  many  eases,  to  pass  the  com- 
plete legal  title  of  the  transferrer:  Leitch  v.  Wells,  48  N.  Y,  585,  605; 
Parker  v.  Bethel  Hotel  Co.,  96  Tenn.  252,  284;  O'Brien  v.  Cummings, 
29  Mo.  App.  197;  New  Yorli  etc.  R.  R.  Ck).  v.  Schuyler,  34  N.  Y.  30; 
American  Nat.  Bank  v.  Oriental  Mills,  17  R.  I.  551;  Carroll  v.  Mul- 
lanphy  Sav.  Bank,  8  Mo.  App.  249.  "When  shares  of  stock,"  says 
the  court  in  Parker  v.  Bethel  Hotel  Co.,  96  Tenn.  252,  284,  "are  trans- 
ferred, there  is  a  complete  substitution  of  one  person  for  another  in 
all  the  rights  and  duties  attaching  to  the  interest  forming  the  sub- 
ject of  their  contract.  An  entry  on  the  books  is  not  necessary  to  vest 
the  vendee  with  all  the  title  which  the  vendor  had.  By  the  sale  and 
assignment,  the  vendor  divests  himself  of  not  only  the  equitable, 
but  the  legal,  title,  and  this  principle  applies,  notwithstanding 
a  provision  in  the  charter  or  by-laws  that  no  transfer  shall  be  com- 
plete or  effectual  without  registration":  See,  to  same  effect,  Carroll 
V.  Mullanphy  Sav.  Bank,  8  Mo.  App.  249. 

The  legal  title  to  shares  of  corporate  stock,  assignable  only  on  the 
books  of  the  corporation,  does  not,  according  to  other  authorities, 
pass  by  an  assignment  of  the  shares  which  Is  neither  made  nor  re- 
corded on  the  books  of  the  corporation:  LIppitt  v.  American  Wood 
Paper  Co.,  15  R.  I.  141;  2  Am.  St.  Rep.  886;  Black  v.  Zacharie,  3 
How.  483;  Brown  v.  Adams,  5  Biss.  181;  that  one  is  a  stockholder 
In  a  corporation  only  when  he  holds  shares  on  the  books  of  the  com- 
pany, and  not  when  lie  merely  holds  the  certificate  of  such  shares: 
In  re  Argus  Printing  Co.,  1  N.  D.  435;  26  Am.  St.  Rep.  639;  and  that 
an  unrecorded  transfer  of  stock  in  a  corporation  is  not  valid  for  any 
purpose,  except  as  between  the  parties:  In  re  Argus  Printing  Co., 
1  N.  D.  435;  26  Am.  St.  Rep.  639;  Stock  well  v.  St.  Louis  etc.  Co.,  »• 
Mo.  App.  133.  The  legal  title  does  not  pass  until  an  actual  transfer 
made  as  required:  Brown  v.  Adams,  5  Biss.  181. 

Other  caseg  hold  that  a  sale  and  transfer  of  shares  in  a  corpora* 
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tloD,  made  In  good  faith,  but  without  complying  with  the  require- 
ments as  to  registry  and  notice,  etc.,  pass,  at  least,  the  equitable  ti- 
tle to  the  shares:  Quiner  v,  Marblehead  etc.  Ins.  Co.,  10  Mass.  476;. 
Planters'  etc.  Ins.  Co.  v.  Selma  Sav.  Bank,  63  Ala.  585;  Bruce  v.. 
Smith,  44  Ind.  1;  Lippitt  v.  American  Wood  Paper  Co.,  15  R.  I.  141^ 
2  Am.  St.  Rep.  886;  Nicollet  Nat.  Banii  v.  City  Bank,  38  Minn.  85;  a 
Am.  St.  Rep.  643;  Jennings  v.  Bank  of  California,  79  Cal.  323;  12i 
Am.  St.  Rep.  145;  Black  v.  Zacharie,  3  How.  483.  As  between  thft- 
seller  and  purchaser,  however,  it  would  seem  to  be  of  little  moment 
whether  the  title  be  deemed  a  legal  or  equitable  one:  Johnston  v^ 
Laflin,  103  U.  S.  800,  804. 

As  said  in  Planters'  etc.  Ins.  Co.  v.  Selma  Sav.  Bank,  63  Ala.  585>. 
while  the  legal  title  to  shares  of  stock  cannot  pass  except  in  the  mod& 
prescribed  by  the  corporation,  "a  complete  equitable  title  may  be  ac- 
quired by  a  transfer  in  any  form  or  manner  appropriate  to  pasa- 
property  of  that  kind,  divesting  the  stockholder  of  all  right  and  in- 
terest, and  entitling  the  transferee  to  demand  that  he  be  Investe* 
with  the  legal  title."  An  assignee  of  stock  in  a  bank,  the  transfer  tc^ 
whom  has  not  been  entered  upon  its  books,  has  a  mere  equity,  which 
must  yield  to  any  superior  equity  or  lien  of  the  bank;  and  an  as- 
signee in  a  bank  who  gives  no  notice  of  the  transfer  to  him  holds- 
the  title  subordinate  to  any  lien  the  bank  may  have  for  money  ad- 
vanced to  his  assignor  in  ignorance  of  the  transfer:  Jennings  v. 
Bank  of  California,  79  Cal.  323;  12  Am.  St.  Rep.  145.  An  assign- 
ment of  a  certificate  of  stock  is  only  an  equitable  transfer:  Bank  of 
Commerce's  Appeal,  73  Pa.  St.  59.  Equity  will  protect  the  claim» 
of  the  liolder  of  stoclt  irregularly  transferred:  Home  Stock  Ins.  Co. 
V.  Sherwood,  72  Mo.  461.  As  between  vendor  and  vendee  or  pledgor 
and  pledgee  of  stock,  a  transfer  on  the  books  of  the  corporation  is- 
not  essential  to  perfect  an  equitable  title  in  the  vendee  or  pledgee: 
Gemmell  v.  Davis,  75  Md.  54G;  32  Am.  St.  Rep.  412.  Although  share* 
of  stock  in  a  banking  corporation  are,  by  statute,  made  transferable- 
only  on  the  books  of  the  bank,  yet,  as  between  the  immediate  par- 
ties, an  assignment  without  such  transfer  is  effectual,  and  will  be- 
recognized  and  enforced,  at  least  in  equity,  as  against  all  parties 
not  showing  a  superior  right:  Nicollet  Nat.  Bank  v.  City  Bank,  3S- 
Minn.  85;  8  Am.  St.  Rep.  643. 

A  transfer  of  stock  in  a  dividend-paying  corporation,  not  recorded' 
by  the  proper  officer  in  the  record-book  kept  for  the  purpose,  has- 
been  held  ineilectual  to  pass  the  property  as  against  attaching  cred- 
itors, without  notice  of  the  assignment  and  subsequent  sale  on  exe- 
cution: Buttrick  V.  Nashua  etc.  R.  R.,  62  N.  H.  413;  13  Am.  St.  Repi. 
578;  Fisher  v.  Essex  Bank,  5  Gray,  373;  Blanchard  v.  Dedham  Ga» 
Light  Co.,  12  Gray,  213;  Shipuian  v.  ^tna  Ins.  Co.,  29  Conn.  245^ 
Under  the  statute  of  Maine,  no  transfer  of  the  capital  stock  of  a 
banli  will  secure  it  from  attachment,  until  it  is  entered  on  the  books 
of  the  corporation,  "shoAviug  the  names  of  the  parties,  the  number 
of  shares,  and  the  date  of  the  transfer":  Skowhegan  Bank  v.  Cutler,. 
49  Me.  315.  Transfers  of  shares  of  stock,  to  be  valid,  must  be  made- 
on  the  stock-book  of  the  corporation,  and  the  creditors  of  the  corpo- 
ration have  the  right  to  rely  upon  that  book  as  showing  who  th» 
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stockholders  are,  and  the  amount  of  stock  held  by  each:  Harpold 
T.  Stobart,  46  Ohio  St.  397;  15  Am.  St.  Rep.  618,  and  note.  In  Ten- 
nessee, the  title  of  an  assignee  to  stock  in  a  corporation  is  not  com- 
,plete,  as  against  creditors  of  the  assignor,  until  notice  to  the  cor- 
.poration:  State  Ins.  Co.  v.  Sax,  2  Tenn.  Ch.  507;  and  under  the  Ala- 
bama statute  a  transfer  of  stock  not  recorded  upon  the  corporation 
Ijooks  within  fifteen  days  thereafter  is  void  as  to  bona  fide  creditors, 
or  subsequent  purchasers  without  notice:  Berney  Nat.  Bank  v. 
Pinckard,  87  Ala.  577. 

If  the  corporation  has  notice  of  the  transfer,  the  transferee  may 
Tiold  the  shares  against  an  attachment  by  the  transferrer's  cred- 
itors: Scripture  v.  Frances  town  Soapstone  Co.,  50  N.  H.  571.  So, 
u  transfer,  for  a  valuable  consideration,  of  shares  in  a  manufactur- 
ing corporation,  though  not  recorded,  as  required  by  statute,  is  valid 
against  a  subsequent  attachment  by  a  creditor  having  knowledge  or 
notice  of  the  transfer:  Brldgewater  Iron  Co.  v.  Llssberger,  116  U.  S. 
"8.  An  unregistered  sale  and  transfer  of  corporate  stock,  which, 
■either  by  statute  or  charter,  is  declared  to  be  transferable  only  on 
the  books  of  the  corporation.  Is  effectual  to  pass  the  title  to  the 
property  as  against  subsequent  attaching  creditors  of  the  vendor, 
who  have  notice  of  the  transfer  before  any  sale  is  made  under  their 
writ:  Lund  v.  Wheaton  etc.  Mill  Co.,  .50  Minn.  30;  36  Am.  St.  Rep. 
€23.  A  by-law  of  a  corporation  which  prohibits  the  transfer  of  the 
45tock  of  the  corporation,  except  by  a  formal  transfer  on  its  books, 
^ocs  not,  In  the  absence  of  a  constitutional  or  statutory  prohibition, 
render  invalid  a  transfer  of  its  stock  by  a  transfer  of  the  certifl- 
-cate  thereof;  and  such  a  transfer  is  good  against  an  execution  cred- 
itor of  the  stockholder  who  did  not  have  notice  of  the  transfer  when 
the  execution  was  levied,  but  was  notified  of  it  before  he  purchased 
the  stock,  at  a  sale  under  the  execution:  Wilson  v.  St.  Louis  etc.  Ry. 
<yO.,  108  Mo.  588;  32  Am.  St.  Rep.  624.  An  attachment  of  shares  of 
bank  stock,  after  notice  of  an  assignment  of  the  shares,  made  with- 
out a  transfer  on  the  books  of  the  bank.  Is  ineffectual  to  defeat  the 
prior  right  of  the  assignee:  Kicollet  Nat.  Bank  v.  City  Bank,  38  Minn. 
85;  8  Am.  St.  Rep.  643.  A  transfer  of  stock  conveys  the  interest  of 
the  holder,  and  is  valid,  whether  recorded  or  not,  except  as  against 
persons  having  equities.  Hence,  a  judgment  creditor,  buying  at 
An  execution  sale,  with  notice  of  the  transfer,  can  get  no  better 
title  than  his  creditor  had:  Newberry  v.  Detroit  etc.  Iron  Mfg.  Co., 
17  Mich.  141. 

Ou  the  contrary,  there  are  authorities  showing  that  It  Is  not  nec- 
•«ss!iry  to  the  perfection  of  a  sale  of  corporate  stock,  and  the  con- 
sequent protection  of  the  stock  from  the  seizure  of  the  vendor's 
•creditors,  that  notice  of  the  sale  should  be  served  on  the  corporation, 
or  that  an  actual  transfer  should  have  been  made  on  its  books, 
though  the  by-laws  required  transfers  of  stock  to  be  registered: 
Smith  v.  Crescent  City  etc.  Co.,  30  La.  Ann.  1378;  Cornlck  v.  Rich- 
ards, 3  Lea,  1;  Thurber  y.  Crump,  86  Ky.  408.  An  assignment  of 
etock,  without  any  transfer  on  the  books  of  the  corporation.  Is  valid 
AS  against  an  attaching  creditor  of  the  vendor  who  attaches  the 
shares  before  he  or  the  corporation,  through  its  officers,  has  notice 
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of  the  transfer:  Seeligson  v.  Brown,  61  Tex.  114;  Sargent  v.  Essex 
etc.  Corp.,  9  Pick.  201;  Thurber  v.  Crump,  86  Ky.  408.  A  provision 
of  a  statute  or  by-law,  requiring  a  transfer  of  stocli  to  be  made  upon 
the  boolis  of  the  company,  is  not  intended  to  protect  creditors  of 
stocliholders,  but  to  protect  the  corporation:  Thurber  v.  Crump,  86 
Ky.  408;  Seeligson  v.  Brown,  61  Tex.  114;  Johnston  t.  Laflin,  103 
U.  S.  800,  804;  note  to  Wilson  v.  St.  Louis  etc.  Ry.  Co.,  32  Am.  St. 
Rep.  640.  Nor  is  such  a  provision  intended  to  protect  purchasers: 
Clarli  V.  German  Security  Banlj,  61  Miss,  611.  Compare  Thurber  v. 
Crump,  86  Ky.  408.  Hence,  a  bona  fide  assignment  of  certificates  of 
stock  entitles  the  assignee  to  have  the  transfer  made  upon  the  books 
of  the  company  to  his  name;  and  this  right  is  not  affected  by  an  at- 
tachment of  the  stock  by  creditors  of  the  assignor  before  the  transfer 
on  the  books  has  been  made:  Clark  v.  German  Security  Bank,  61 
Miss.  611.  A  sale  of  stock  in  a  corporation  Is,  of  course,  valid 
against  a  subsequent  attaching  creditor  of  the  seller,  although  no 
transfer  of  the  stock  is  made  on  the  books  of  the  corporation, 
where  neither  the  statute  nor  the  charter  of  the  corporation  requires 
such  transfer  to  be  made:  Bos'ton  Music  Hall  Assn.  v.  Cory,  129 
Mass.  435. 

A  transfer  of  shares  of  stock  in  a  corporation  by  their  owner  to  a 
purchaser  in  good  faith,  for  value,  vests  the  title  in  such  purchaser 
free  of  equities,  between  the  seller  and  the  corporation,  of  which 
the  purchaser  was  ignorant  at  the  time  of  the  transfer,  though  pro- 
vided for  by  a  by-law  of  the  corporation.  The  existence  of  such  a 
by-law  is  not  enough  to  charge  the  purchaser  with  notice:  Anglo- 
Californian  Bank  v.  Grangers'  Bank,  63  Cal.  359.  Compare  McNeil 
V.  Tenth  Nat.  Bank,  46  N.  Y.  325,  332,  7  Am.  Rep.  341,  which  clearly 
shows  the  danger  and  effect  of  omitting  to  have  a  transfer  registered 
as  required. 

After  a  transfer  of  shares,  the  corporation  may  be  compelled,  at 
the  instance  of  either  party  to  the  sale,  to  make  the  transfer  on  the 
books  of  the  company:  Johnston  v.  Laflin,  103  U.  S.  800,  804;  Car- 
roll v.  Mullanphy  Sav.  Bank,  8  Mo.  App.  249;  CusUman  v.  Thayer 
Mfg.  etc.  Co.,  7  Daly,3.'>0;  but  it  cannot  be  compelled  to  transfer  shares 
issued  in  violation  of  law:  People  v.  Sterling  etc.  Mfg.  Co.,  82  III.  457. 
The  refusal,  without  right,  by  a  corporation,  to  register  a  transfer  of 
its  stock,  may  be  treated  as  a  conversion,  and  the  corporation  be 
held  answerable  in  damages:  Ralston  v.  Bank  of  California,  112 
Cal.  208;  Rio  Grande  Cattle  Co.  v.  Burns,  82  Tex.  50;  Bond  v. 
Mount  Hope  Iron  Co.,  99  Mass.  505;  97  Am.  Dec.  49;  lasigi  v.  Chi- 
cago etc.  R.  R.  Co.,  129  Mass.  40;  Carroll  v.  Mullanphy  Sav.  Bank, 
8  Mo.  App.  249;  Sargent  v.  Franklin  Ins.  Co.,  8  Pick.  90;  19  Am. 
Dec.  306;  Livezey  v.  Northern  Pac.  R.  R.,  157  Pa.  St.  75;  McLean 
V.  Charles  AVright  Med.  Co.,  96  Mich.  479. 

Existence  of  Lien  as  Restraint  upon  Alienation.  —  It  is  evident  that 
the  existence  of  a  lieu  upon  shares  of  stock  in  a  corporation  may  con- 
stitute an  impediment  to  or  operate  as  a  restraint  upon,  the  alienation 
of  the  property.  This  lien  is,  of  course,  for  a  debt  due  the  com- 
pany, but  does  not  exist  unless  allowed  by  statute,  charter,  by-laws, 
contract,  or  usage.    In  the  absence  of    contract   or  statute,  or  pro- 
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visions  of  the  charter  or  by-laws,  a  corporation  has  no  implied  Hen 
upon  the  shares  of  a  stockholder  Indebted  to  it  to  secure  such  in- 
debtedness: Farmers'  etc.  Bank  v.  Wasson,  48  Iowa,  336;  30  Am. 
Rep.  398;  Lankershim  etc.  Ck).  v.  Herberger,  82  Cal.  600.  At  common 
law,  no  Hen  exists  in  favor  of  a  corporation  upon  the  stock  of  any 
shareholder  to  satisfy  or  secure  a  debt  due  by  him  to  the  company; 
and,  unless  such  lien  is  created  by  statute,  by  charter,  or  by  usage 
brought  to  the  knowledge  of,  and  acted  on  by,  both  parties,  it  does 
not  exist  at  all.  When  the  corporation  has  no  such  lien,  it  cannot 
resist  or  prevent  a  transfer  of  the  stock  by  any  shareholder  to  some 
one  else:  Gemmell  v.  Davis,  75  Md.  546;  32  Am.  St.  Rep.  412;  note 
to  Morgan  v.  Bank  of  North  America,  11  Am.  Dec.  581,  concerning 
lien  of  corporation  on  stock.  A  statute,  however,  giving  a  Hen  on 
stock  for  a  debt  due  the  company,  is  valid,  and  enforceable  against 
all  the  world:  Tutwiler  v.  Tuskaloosa  etc.  Land  Co.,  89  Ala.  391; 
Hammond  v.  Hastings,  134  U.  S.  401;  Bank  of  Commerce  v.  Bank 
of  Newport,  63  Fed.  Rep.  898.  So,  a  charter  provision  that  no  trans- 
fer shaU  be  made  by  any  stockholder  indebted  to  the  company  until 
his  debt  is  paid  or  secured  gives  thfe  company  a  lien  on  the  stocky 
which  is  a  legal  one,  and  it  cannot  be  defeated  by  a  transfer  of  the 
stock  except  in  the  manner  pointed  out  In  the  charter:  Kenton  Ins. 
Co.  V.  Bowman,  84  Ky.  430.  But  the  question  whether  a  corpora- 
tion may,  by  a  by-law,  create  a  lien  in  its  own  favor  upon  the 
shares  of  its  stockholders  for  debts  due  by  them  to  the  corporation 
is  not  settled.  There  are  cases  sustaining  the  validity  of  such  a  by- 
law: See  monographic  note  to  People's  Home  Sav.  Bank  v.  Supe- 
rior Court,  43  Am.  St.  Rep.  156,  discussing  limitations  on  the  power 
of  private  corporations  to  enact  by-laws;  M'Dowell  v.  Bank  of  Wil- 
mington, 1  Harr.  (Del.)  27;  Lockwood  v.  Mechanics'  Nat.  Bank,  9 
R.  I.  308;  11  Am.  Rep.  253;  Farmers'  etc.  Bank  v.  Haney,  87  Iowa, 
101;  note  to  Morgan  v.  Bank  of  North  America,  11  Am.  Dec.  581. 
Nevertheless,  it  seems  to  be  clear  that  a  by-law  of  the  usual  pur- 
port, forbidding  a  transfer  by  a  stockholder  in  debt  to  the  corpora- 
tion, and  making  all  indebtedness  a  lien  on  the  debtor's  stock  until 
paid,  cannot  affect  subsequent  purchasers  for  value  without  notice: 
Note  to  People's  Home  Sav.  Bank  v.  Superior  Court,  43  Am.  St.  Rep. 
156;  and  this  upon  the  principle  that  restrictions  upon  the  transfer 
of  stock  must  have  their  source  in  legislative  enactment;  that  the 
corporation  itself  cannot  create  these  impediments  by  mere  by- 
laws; and  that  the  power  of  corporations  to  make  by-laws  for  the 
transfer  of  their  stock  does  not  include  the  power  to  create  liens 
thereon  affecting  purchasers  for  value  without  notice:  Note  to  Peo- 
ple's Home  Sav.  Bank  v.  Superior  Court,  43  Am.  St.  Rep.  156;  Bank 
of  Holly  Springs  v.  Pinson,  58  Miss.  421;  38  Am.  Rep.  330;  Rosen- 
back  V.  Salt  Springs  Nat.  Bank,  53  Barb.  495;  note  to  Morgan  v. 
Bank  of  North  America,  11  Am.  Dec.  581.  If  a  Hen  on  stock  is  given 
by  statute  for  indebtedness  to  the  corporation,  owing  by  a  stock- 
holder, a  transfer  of  the  stock  to  a  person  ignorant  of  the  lien  does 
not  discharge  it,  nor  authorize  the  purchaser  to  demand  and  receive 
a  transfer  of  it  so  discharged:  Hammond  v.  Hastings,  134  U.  S. 
401. 
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A  by-law  of  a  banking  corporation  providing  that  no  transfer  of 
stock  shall  be  allowed  so  long  as  the  holder  is  indebted  to  the  bank^ 
and  that  the  bank  shall  reserve  a  lien  on  all  stock  for  such  Indebt- 
edness, Is  void,  as  against  an  innocent  holder  or  purchaser  for  value, 
unless  expressly  authorized  by  statute.  A  corporation  may  makfr 
by-laws  regulating  the  transfer  of  its  stock,  but  It  cannot  thereby 
create  a  secret  lien  on  the  stock  which  would  adhere  to  It  In  the 
hands  of  a  bona  fide  purchaser  without  notice.  But  a  by-law  of  a 
banking  corporation  providing  for  a  lien  In  its  favor  on  Its  stock 
for  an  unpaid  Indebtedness  due  from  the  holder,  although  passed 
without  authority,  Is  binding  on  him  and  purchasers  from  him  with 
notice,  when  at  the  time  of  the  adoption  of  such  by-law,  and  the 
transfer  of  the  stock,  such  holder  was  an  officer  of  the  bank  and  a 
party  to  the  passage  of  the  by-law:  Bank  of  Atchison  Co.  v.  Durfee,. 
118  Mo.  431;  40  Am.  St.  Rep.  396. 

If  a  lien  on  stock  for  debts  due  from  a  stockholder  has  been  de- 
clared by  statute,  or  the  charter  of  the  corporation,  the  courts  have 
refused  to  confine  It  to  debts  due  for  stock  only,  but  have  extended 
it  to  debts  due  generally  from  the  shareholder  to  the  corporation, 
except  where  the  statute  compels  a  different  construction:  Mobile 
Mutual  Ins.  Co.  v.  Cullom,  49  Ala.  558;  and  the  statute  of  Alabama 
confers  the  lien  to  secure  debts  which  were  contracted  before  its 
enactment,  as  well  as  those  contracted  afterward:  Birmingham  etc. 
Sav.  Co.  V.  East  Lake  Land  Co.,  101  Ala.  304.  That  a  lien  on  bank 
stock  for  debts  due  does  not  attach  for  paper  not  due  at  the  time 
a  tran.sfer  of  the  stock  is  demanded,  see  Reese  v.  Bank  of  Com- 
merce, 14  Md.  271;  74  Am.  Dec.  536.  The  lien  given  by  the  Minne- 
sota statute  to  a  corporation  upon  stock  for  debts  due  It  from  the 
stockholders,  attaches  whether  the  debt  accrued  before  or  -after  the 
fetock  was  acquired:  Schmidt  v.  Hennepin  etc.  Co.,  35  Minn.  511. 

A  corporation  which  issues  a  certificate  of  stoclc,  stating  on  Its 
face  that  it  is  transferable,  has  no  lien  on  such  stock  as  against  a 
purcliasfr  thereof:  Fitzhugh  v.  Bank  of  Shepherdsville,  3  T.  B.  Mon. 
126;  16  Am.  Dec.  90;  but  a  bank  has  an  equitable  lien  on  shares  of 
its  stock  for  all  sums  of  money  due  from  the  person  in  whose  name 
such  stock  stands,  when  the  certificate  for  such  stock  declares,  "No 
transfer  of  the  stock  described  In  this  certificate  will  be  made  upon 
the  books  of  the  bank  until  after  the  payment  of  all  Indebtedness 
due  the  bank  by  the  person  In  whose  name  stock  stands  on  the 
books  of  the  bank,  except  by  the  written  assent  of  the  president  or 
cashier";  though  there  was  no  by-law  of  the  corporation  nor  any 
resolution  of  its  board  of  directors  authorizing  the  insertion  of  this 
condition  In  this  certificate.  A  stockholder  who  accepts  a  certificate 
with  this  condition  printed  on  it,  and  then  borrows  money  of  the 
bank,  must  be  held  to  have  assented  to  the  condition,  and  to  be 
bound  by  it.  A  condition  printed  in  and  upon  a  certificate  of  stock 
Is  suflicicnt  to  put  a  purchaser  thereof  on  inquiry,  and  make  It  his 
duty  to  ascertain  whether  the  stock  is  free  of  such  condition:  Jen- 
nings V.  Bank  of  California,  79  Cal.  323;  12  Am.  St.  Rep.  145. 
A  National  Bank  has  no  power,  either  In  its  articles  of  association 
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or  in  Its  by-laws,  to  Impose  a  lien  upon  the  shares  of  Its  stockhold- 
ers to  secure  an  indebtedness  to  Itself:  See  notes  to  People's  Home 
Sav.  Bank  v.  Superior  Court,  43  Am.  St.  Rep.  156;  Morgan  v.  Bank 
of  North  America,  11  Am.  Dec.  581.  Such  a  by-law  is  void,  where 
It  attempts  to  secure  the  bank  by  a  lien  upon  the  shares  of  one  of 
its  stockholders  for  a  loan  made  to  him,  as  being  in  contravention  of 
section  5201  of  the  Revised  Statutes  of  the  United  States,  which 
prohibits  such  banks  from  making  loans  on  the  security  of  shares 
of  their  own  stock:  Feckhelmer  v.  National  Ex.  Bank,  79  Va.  80. 
The  title  to  shares  of  stock  in  a  national  bank  passes  by  a  delivery 
of  the  certificate  to  the  purchaser,  with  authority  to  have  it  trans- 
ferred on  the  books  of  the  bank:  Johnston  v.  Laflin,  103  U.  S.  800; 
affirming  same  case,  5  Dill.  65;  Doty  v.  First  Nat.  Bank,  3  N.  D. 
«;  though  In  Koons  v.  First  Nat.  Bank,  89  Ind.  178,  it  is  held  that 
the  title  can  only  pass  by  a  transfer  of  the  stock  on  the  books  of  the 
bank.  The  efiCect  to  be  given  state  statutes,  so  far  as  they  may  In- 
terfere with  or  limit  the  transferability  of  national  bank  stock,  is 
purely  a  federal  question,  and  should  be  controlled  by  the  construc- 
tion given  to  the  statutes  of  the  United  States  by  the  federal  courts. 
Under  those  statutes,  the  rights  of  a  transferee  of  national  bank 
stock,  under  an  unrecorded  transfer,  good  at  common  law,  are  su- 
perior to  the  rights  of  a  subsequent  attaching  creditor  of  the  trans- 
ferrer without  notice:  Doty  v.  First  Nat.  Bank,  3  N.  D.  9.  A  by-law 
which  prohibits  a  stockholder,  who  is  indebted  to  a  national  bank, 
from  transferring  his  stock  without  the  consent  of  the  board  of  di- 
rectors. Is  void,  though  notice  thereof  is  indorsed  on  the  certificate  of 
stock:  Feckhelmer  v.  National  Ex.  Bank,  79  Va.  80. 


Hanna   V.    TOUNO. 
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ELECTIONS— PROPERTY  QUALIFICATION  FOR  VOTERS 
IN  CITIES,  WHEN  VALID,— If  the  constitution  authorizes  the  leg- 
islature to  create  corporations  for  municipal  purposes,  leaving  the 
management  of  their  concerns  to  it,  and  does  not  prohibit  it  from 
imposing  any  reasonable  restriction  upon  the  right  to  vote,  a  law 
providing  that  the  voters  at  a  certain  municipal  election  shall  pos- 
sess a  property  qualification  is  valid. 

"ELECTIONS,"  IN  CONSTITUTION,  INCLUDES  WHAT.— 
The  word  "elections,"  in  the  suffrage  clause  of  a  constitution  pro- 
viding that  every  male  citizen  of  the  United  States  of  the  age  of 
twenty-one  years  and  upward  who  has  been  a  resident  of  the  state 
for  one  year,  etc.,  shall  be  entitled  to  vote  at  "all  elections,"  in- 
cludes only  tliose  elections  which  the  constitution  itself  requires  to 
be  held,  or  those  which  it  has  directed  the  legislature  to  provide  for. 

ELECl  IONS- PROPERTY  QUALIFICATION  FOR  VOTERS 
OUTSIDE  OF  CITY  NAMED  IN  CONSTITUTION— POWER  OF 
LEGISLATURE.— Although  a  particular  city  Is  mentioned  in  that 
part  of  a  constitution  prescribing  the  qualifications  of  voters,  the 
legislature  has  constitutional  power  to  prescribe  a  property  quali- 
fication for  voters  at  municipal  elections  in  the  state  outside  of  such 
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city,  where  It  Is  clothed  with  power  to  create  and  manage  miinJclpal 
corporations,  and  is  not  prohibited  by  the  constitution  from  impos- 
ing any  reasonable  restriction  upon  the  right  to  vote. 

ELECTIONS— VALID  RESTRICTION  AS  TO  PROPERTY 
QUALIFICATION  FOR  VOTERS  IN  CITIES.— A  statute  providing 
that  only  male  residents  above  twenty-one  years  of  age  and  assessed 
on  the  tax-boolis  with  one  hundred  dollars'  worth  of  real  or  personal 
property  shall  be  entitled  to  vote  at  an  election  for  commissioners  of 
a  certain  town  is  a  valid  restriction  upon  the  right  to  vote  at  such 
election. 

STATUTES— DECLARING  UNCONSTITUTIONALITY  OF.— 
A  law  will  not  be  declared  unconstitutional  unless  It  Is  clearly  and 
palpably  in  violation  of  the  constitution. 

MANDAMUS— ELECTIONS— WHEN  ISSUANCE  OF  WRIT 
tS  ERROR.— If  a  valid  election  law  as  to  the  qualifications  of  voters 
Is  ignored  in  the  election  of  town  commissioners,  who  proceed  as  If 
•hey  had  been  duly  elected,  and  choose  a  town  treasurer,  it  Is  reversi- 
ole  error  for  the  court  to  issue  a  writ  of  mandamus,  at  the  instance 
"it  the  latter,  to  compel  his  predecessor  in  office  to  deliver  to  him 
oooks,  papers,  and  other  property  of  the  town  in  his  possession. 

Appeal  from  an  order  directing  the  issue  of  a  writ  of  manda- 
mus commanding  the  appellant,  Hanna,  to  surrender  and  deliv- 
er to  the  appellee.  Young,  the  funds,  books,  papers,  and  corpo- 
rate seal  of  the  toAvn  of  Bel-Air. 

Thomas  H.  Robinson,  Hugh  Judge  Jewett,  Jr.,  and  Gilbert  S. 
Hawkins,  for  the  appellant. 

George  L.  Yan  Bibber,  for  the  appellee. 

180  ROBERTS,  J.  The  sole  object  of  this  appeal  is  to  test  the 
validity  of  the  thirtieth  section  of  the  act  of  the  general  assembly 
of  Maryland,  passed  at  January  session,  1896,  chapter  359,  en- 
titled, "An  act  to  repeal  section  23  of  article  13  of  the  Code  of 
Public  Local  Laws,  entitled  'Hartford  County,'  subtitle  'Bel-Air,' 
as  repealed  and  re-enacted  by  the  acts  of  1890,  chapter  154,  and 
also  to  repeal  section  30  of  article  13  of  the  Code  of  Public  Local 
Laws,  entitled  'Hartford  County,'  subtitle  'Bel-Air,'  and  to  re- 
enact  the  same  with  amendments." 

The  facts  proper  to  be  stated  are  that  an  election  for  five  town 
commissioners  was  held  in  the  town  of  Bel-Air,  on  the  first 
Monday  of  May,  1896,  and  conducted  in  accordance  with  the 
provisions  of  its  charter  as  amended  by  the  act  of  1896,  except 
that  of  judges  of  election,  as  required  by  section  30  of  said  act, 
did  not,  as  a  condition  precedent,  require  of  each  person  offering 
to  vote  at  such  election,  to  show  that  he  was  assessed  with  one 
hundred  dollars'  worth  of  real  or  personal  property  on  the  tax- 
book  of  said  town  before  he  was  entitled  to  vote.  The  said 
judges  of  election  ignored  this  provision  of  the  act  of  1896,  and 
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allowed  all  male  citizens  residing  within  the  corporate  limits  of 
Bel-Air  above  the  age  of  twenty-one  years  to  vote,  notwithstand- 
ing the  right  of  a  number  of  said  citizens  to  vote  was  challenged, 
upon  the  ground  that  they  were  not  assessed  with  the  requisite 
amount  of  property.  The  election  was  accordingly  conducted 
a**  if  the  act  of  1896  had  not  been  passed  or  was  void  of  legal  ef- 
fect. The  result  of  the  election  was  that  the  five  persons  receiv- 
ing the  highest  number  of  votes  ^®*  acted  as  if  they  had  been 
duly  elected;  having  qualified  and  organized,  they  proceeded  to 
elect  James  C.  Young,  the  petitioner  in  this  case,  treasurer  of  the 
town  of  Bel-Air  for  the  ensuing  year.  The  petitioner  and  ap- 
pellee here,  having  qualified,  demanded  of  the  appellant,  who 
had  on  the  first  Monday  of  May,  1895,  been  elected  treasurer  of 
Bel-Air,  the  possession  of  the  books,  papers,  and  other  property 
of  the  town  then  in  his  possession.  This  the  appellant  refused 
to  yield,  and  the  appellee  accordingly  filed  his  petition  in  the 
court  below,  for  the  writ  of  mandamus  to  compel  the  delivery  to 
him  of  said  books,  etc.  The  appellant  answered  said  petition, 
denying  the  validity  of  said  election  and  justifying  his  refusal  to 
deliver  said  books,  etc.,  because  the  judges  conducting  said  elec- 
tion had  failed  and  refused  to  observe  and  give  effect  to  the  pro- 
vision of  the  act  of  1896,  which  prescribed  a  property  qualifica- 
tion for  said  electors  voting  at  said  election.  Whereupon  issue 
was  joined,  and  the  case  was  heard  by  the  court  below  without 
the  aid  of  a  jury.  The  court  directed  the  writ  to  issue,  and  from 
the  order  of  the  court  this  appeal  is  taken. 

The  question  lies  within  very  circumscribed  limits,  but  it  is 
nevertheless  a  question  which  has  not  heretofore  been  passed 
upon  by  this  tribunal.  Whilst  it  has  received  consideration  in 
some  of  the  courts  of  the  other  states  of  the  Union,  it  does  not, 
however,  appear  to  have  been  determined  except  in  a  very  limited 
number  of  cases.  The  contention  here  is  that  the  thirtieth  sec- 
tion of  the  act  of  1896  is  directly  in  conflict  with  the  provisions 
of  article  1,  section  1,  of  the  constitution  of  the  state,  which 
reads  as  follows:  "All  elections  shall  be  by  ballot;  and  every  male 
citizen  of  the  United  States,  of  the  age  of  twenty-one  years,  or 
upwards,  who  has  been  a  resident  of  the  state  for  one  year,  and  of 
the  legislative  district  of  Baltimore  City,  or  of  the  county,  in 
which  he  may  offer  to  vote,  for  six  months  next  preceding  the 
election,  shall  be  entitled  to  vote,  in  the  ward  or  election  district 
in  which  he  resides,  at  all  elections  hereafter  to  be  held  in  this 
state." 

^®*  It  is  contended,  on  the  part  of  the  appellant,  that  this 
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section  of  the  constitution  plainly  comprehends  and  includes 
within  its  express  terms  all  elections,  whether  state  or  federal, 
county  or  municipal.  Yet  there  is  but  one  municipality  mentioned 
in  this  section  of  the  organic  law,  and,  in  fact,  Baltimore  City  is 
the  only  municipality  mentioned  eo  nomine  in  any  part  of  the  con- 
stitution. This  court,  in  Smith  v.  Stephan,  66  Md.  381,  Mr.  Jus- 
tice Bryan  delivering  the  opinion  of  the  court,  said:  "It  is  suffi- 
cient to  say  that  no  municipal  elections,  except  those  held  in  the 
cit)  of  Baltimore,  are  within  the  terms  or  meaning  of  the  consti- 
tution." Whilst  the  constitution,  article  3,  section  48,  author- 
izes and  empowers  the  general  assembly  to  create  corporations 
for  municipal  purposes,  it  nowhere  prohibits  the  legislature  from 
imposing  upon  the  qualified  voters,  residing  within  the  corporate 
limits  of  a  town,  any  reasonable  restrictions  it  may  deem  proper, 
when  seeking  the  exercise  of  the  right  of  elective  franchise  in  the 
selection  of  its  officers.  In  this  respect  the  power  of  the  legisla- 
ture is  imlimited.  The  argument  advanced  at  the  hearing  in  this 
court  is  to  the  effect  that  the  act  in  question  is  void,  because 
the  constitution  has  conferred  the  right  and  prescribed  the  qual- 
ifications of  all  electors  in  this  state,  the  legislature  is  without 
authority  to  change  or  add  to  them  in  any  manner.  If  the  prem- 
ises of  this  contention  were  correctly  stated,  the  argument  and 
sequence  would  undoubtedly  be  correct.  But,  as  already  ob- 
served, the  constitution,  article  3,  section  48,  only  in  general 
terms  authorizes  the  creation  of  corporations  for  municipal  pur- 
poses, and  leaves  to  the  legislature  the  enactment  of  such  details 
as  it  may  deem  proper  in  the  management  of  the  concerns  of  the 
corporation,  or  which  may  be  regarded  as  beneficial  in  the  gov- 
ernment of  the  same.  The  constitution  of  this  state  provides  for 
the  creation  of  certain  offices,  state  and  county,  which  are  filled, 
either  by  election  or  by  appointment;  and  we  regard  iifc  as  an 
unreasonable  inference  to  suppose  that  municipal  elections  held 
within  the  state  (outside  the  corporate  limits  of  Baltimore  City) 
***^  can  be  properly  termed  elections  under  the  constitution, 
such  as  state  and  county  elections,  or  that  the  framers  of  the 
constitution  ever  contemplated  tbat  article  I,  section  1,  of  that 
instrument  was  intended  to  apply  to  municipal  elections,  such  as 
the  one  now  under  consideration,  which  is  the  mere  creature  of 
statutory  enactment.  In  the  creation  of  a  new  municipality,  the 
constitution  devolves  upon  the  general  assembly  the  entire  duty 
of  giving  vitality  to  and  of  organizing  and  fostering  the  body 
corporate  without  any  other  constitutiorial  regulation  than  the 
mandate   to  provide  for  the  system  itself.    It  is,  therefore,  the 
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mere  creature  of  legislative  sanction  and  the  subject  of  statu- 
tory regulation.  In  the  case  of  State  v.  Dillon,  33  Fla.  545,  it  was 
held  that  the  suffrage  provision  in  the  constitution  of  that  state 
(which  is  substantially  the  same  as  article  1,  section  1,  in  the 
constitution  of  this  state),  prescribing  the  qualifications  of  elec- 
tors at  all  elections  under  it,  does  not  apply  to  elections  for  mu- 
nicipal oihcers,  but  such  elections  are  subject  to  statutory  regula- 
tion, and,  further,  that  it  is  competent  for  the  legislature  to  pre- 
scribe the  qualifications  of  voters  at  the  same. 

It  is  only  at  elections  which  the  constitution  itself  requires  to 
be  held,  or  which  the  legislature,  under  the  mandate  of  the  con- 
stitution, makes  provision  for,  that  persons  having  the  qualifica- 
tions set  forth  in  said  section  1,  article  1,  are  by  the  constitution 
of  the  state  declared  to  be  qualified  electors.  Nowhere  in  the 
constitution  are  the  governments  of  municipalities  in  this  state, 
or  their  officials,  either  clothed  with  power  or  designated  as  any 
part  of  our  state  government,  but  their  very  creation,  together 
with  all  the  powers  and  attributes  which  attach  to  their  manage- 
ment, are  lodged  by  the  constitution  with  the  legislative  depart- 
m.ent  of  our  state  government,  save  in  some  respects  the  city  of 
Baltimore. 

The  same  question  now  under  consideration  here  arose  in  the 
case  of  McMahon  v.  Mayor  etc.  of  Savannah,  &G  Ga.  217;  42  Am. 
Eep.  65.  The  suffrage  clause  in  the  constitution  of  the  state 
*®^  of  Georgia  is  almost  in  totidem  verbis  the  same  as  that  in  the 
constitution  of  this  state.  The  statute  sought  to  be  declared  un- 
constitutional was  assailed  upon  the  ground  that  it  imposed  upon 
the  electors  of  the  city  of  Savannah  the  payment  of  a  poll  tax  as 
a  condition  essential  to  their  qualification  as  voters  at  any  munic- 
ipal election.  The  court  held  the  statute  to  be  a  valid  exercise 
of  legislative  power;  and  further  held  that  "all  legislative  acts  in 
violation  of  the  constitution  are  void,  and  it  is  the  duty  of  the 
judiciary  so  to  declare.  But,  in  considering  and  passing  upon 
the  question  of  the  constitutionality  of  the  law,  the  rule  is  too 
well  established  and  settled  to  be  departed  from;  that  it  must 
be  made  to  appear  that  the  statute,  before  it  is  declared  inopera- 
tive for  that  cause,  must  be  'plainly  and  palpably'  in  violation  of 
the  constitution":  Bcall  v.  Beall,  8  Ga.  210.  The  solemn  act  of 
the  government  will  not  be  set  aside  by  the  courts  in  a  doubtful 
case.  "The  incompatibility  or  repugnancy  between  the  statute 
and  the  constitution  must  be  'clear  and  palpable' ":  Parham  v. 
Justices,  9  Ga.  341.  We  also  refer  to  the  cases  of  Buckner  v.  Gor- 
don, 81  Ky.  666,  and  Mayor  v.  Shattuck,  19  Colo.  104,  41  Am. 
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St.  Eep.  208,  as  sustaining  the  views  expressed  m  this  opinion. 
The  last-mentioned  case  was  a  special  proceeding  under  a  statute- 
of  the  state  of  Colorado  praying  for  the  dissolution  of  the  towa 
of  Valverde,  and  its  annexation  to  the  city  of  Denver.  In  such 
proceeding  the  county  court  made  an  order  requiring  the  mayor 
and  trustees  of  the  town  to  call  an  election  for  the  purpose  of 
determining  the  question  of  dissolution  and  annexation;  this  or- 
der required  the  question  to  be  submitted  to  a  vote  of  the  quali- 
fied electors  of  said  town  at  such  election.  The  mayor  and  trus- 
tees of  the  town  sought  to  vacate  the  order  on  the  ground  of  the 
unconstitutionality  of  the  statute  under  which  it  was  obtained. 
The  statute  required  that  the  question  of  dissolution  and  annexa- 
tion be  submitted  "to  a  vote  of  such  of  the  qualified  electors  of 
such  town  or  city  (to  be  annexed)  as  have  in  the  year  next  pre- 
ceding paid  a  property  tax  therein."  The  suffrage  clause,  section 
1  of  article  7  of  the  constitution  ^^^  of  the  state  of  Colorado,  is 
substantially  the  same  (in  so  far  as  it  involves  the  question  under 
consideration  in  this  case),  as  that  of  the  Maryland  constitution* 
Mr.  Justice  Elliott,  delivering  the  opinion  of  the  court,  observes: 
"It  is  manifest  that  some  restriction  must  be  placed  upon  the 
phrase  *all  elections'  as  used  in  section  1  of  the  constitution,  else 
every  person  having  the  qualifications  therein  prescribed  might 
insist  upon  voting  at  every  election,  private  as  well  as  public,  and 
thus  interfere  with  the  affairs  of  others  in  which  he  has  no  inter- 
est. In  our  opinion,  the  word  'election,'  thus  used,  does  not  have 
its  general  or  comprehensive  signification,  including  all  acts  of 
voting,  choice,  or  selection,  without  limitation,  but  is  used  in  a 
more  restricted  political  sense,  as  elections  of  public  officers." 

Without  extending  the  discussion  of  this  question,  we  are  clear- 
ly of  opinion,  both  upon  reason  and  authority,  that  the  appellee's 
contention  is  not  sustained.  For  the  reasons  stated,  the  order 
of  the  court  below  directing  the  writ  of  mandamus  to  issue  is 
reversed. 

Order  reversed  with  costs. 


ELBCTI0N&-ADDTNO  TO  QUALIFICATIONS  OP  VOTERS- 
MUNICIPAL  ELECTIONS.— The  legislature  of  a  state  cannot  add 
to  the  qualifications  of  an  elector  as  prescribed  by  the  state  consti- 
tution: State  V.  Findlay,  20  Nev.  198;  19  Am.  St.  Rep.  346.  An  act 
requiring,  as  one  of  the  qualifications  of  a  voter,  that  he  shall  be 
a  "taxable  inhabitanr."  lias  been  held  invalid,  where  the  constitu- 
tion does  not  require  any  property  qualification;  but,  In  Kentucky, 
It  has  been  held  that  the  act  amendatory  of  the  charter  of  Win- 
chester, providing  that  voters  at  municipal  elections  shall  pay  their 
taxes  bef«re  they  vote,  Is  not  in  violation  of  the  constitution  of  that 
state,  as  the  ofl=ices  to  be  filled  at  such  elections  are  not  constitu- 
AM.  8r.  Bkp.,  Vou  LVII— 26 
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tlonal  offices:  See  monographic  note  to  Blair  v.  Rldgely,  97  Am. 
Dec.  263,  on  the  power  of  the  state  to  Impose  qualifications  for  vot- 
ers and  holders  of  offices.  So,  a  statute  requiring  the  question  of 
annexation  to  a  municipality  to  be  submitted  at  an  election  to  the 
determination  of  the  tax-paying  electors  thereof,  is  not  unconstitu- 
tional, as  requiring  a  property  qualilication.  The  word  "election," 
as  used  in  the  constitution,  refers  ouly  to  elections  of  public  oflicers: 
-Mayor  v.  Shattuck,  19  Colo.  104;  41  Am,  St.  Rep.  208. 

CONSTITUTIONAL  LAW.— COURTS  UPHOLD  LEGISLATIVE 
-ACTS  relating  to  municipal  corporations,  unless  their  unconstitution- 
ality is  clearly  and  palpably  apparent:  Mayor  v.  Shattuck,  19  Colo. 
104;  41  Am.  St.  Rep.  208. 
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[84  Maryland,  333.] 

HUSBAND  AND  WIFE— SUITS  AGAINST  WIFE— CON- 
STRUCTION OF  STATUTE.— A  statute  providing  that  a  married 
woman  may  be  sued  at  law  jointly  with  her  husband  upon  any 
note,  contract,  or  agreement  which  she  may  have  executed  jointly 
with  him  includes  only  contracts  or  agreements  reduced  to  writing 
and  signed  by  both  husband  and  wife. 

HUSBAND  AND  WIFE— LIABILITY  OF  WIFE  TO  BE 
SUED.— A  wife  Is  liable  to  be  sued  at  law  only  upon  such  contracts 
or  agreements  as  she  Is  empowered  by  statute  to  make.  Her  com- 
mon-law disability  still  continues  as  to  all  other  undertakings. 

HUSBAND  AND  WIFE— NOTE  OF  WIFE  INDORSED  BY 
HUSBAND  AS  PAYEE— JOINT  LIABILITY.— In  an  action  against 
a  husband  and  wife,  where  one  count  of  the  declaration  sets  forth 
a  promissory  note  made  by  the  wife  alone,  payable  to  the  husband 
and  by  him  indorsed  In  blank,  tlie  note  sued  on  is  not  evidence  of  a 
contract  executed  by  the  wife  jointly  with  her  husband,  as  the  lia- 
bility of  tlie  maker  of  a  promissory  note  is  quite  different  from  the 
JIability  of  an  indorser,  who  is  also  named  as  payee.  The  two  con- 
tracts are  wholly  different,  and  do  not  form  one  joint  undertaking. 

HUSBAND  AND  WIFE— WIFE  IS  NOT  LIABLE  UNLESS 
HER  CONTRACT  IS  WHOLLY  IN  WRITING.— If  a  married 
-woman  Is,  by  statute,  not  liable  upon  her  contract  or  agreement,  un- 
less it  Is  in  writing  and  Is  executed  by  her  jointly  with  her  husband, 
she  Is  not  liable  where  part  of  the  contract  or  agreement  Is  In  writ- 
ing and  part  In  parol.  Hence,  in  an  action  against  a  husband  and 
wife,  where  one  count  of  the  declaration  sets  forth  a  promissory  note 
made  by  the  wife  alone,  payable  to  the  husband,  and  by  him  in- 
dorsed in  blank,  evidence  Is  Inadmissible  to  show  that  a  note,  which, 
on  its  face,  Is  her  note  alone,  was,  in  reality,  the  Joint  note  of  the 
two,  as  this  would  make  her  liability  depend.  In  part,  upon  parol 
testimony  while  the  statute  prescribes  a  writing. 

PROCESS— QUASHING  WRIT  OP  SUMMONS— WHEN  RE- 
TERSIBLE  ERROR.— It  Is  reversible  error  to  quash  a  writ  of  sum- 
mons while  there  are  good  counts  in  the  declaration.  Hence,  where 
the  declaration,  In  an  action  against  a  husband  and  wife,  sets  forth, 
Jn  a  si)ecial  count,  a  promissory  note  m/ide  by  the  wife  alone,  paya- 
ble to  the  husband  and  by  him  Indorred  In  blank,  and  the  note  is 
.filed  with  the  declaration,  which  also  contains  the  common  counts 
in  assumpsit  aud  another  special  count  setting  forth  the  execution. 
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by  husband  and  wife,  of  a  Joint  promissory  note,  it  is  error  to  quash 
the  writ  of  summons  as  to  the  wife,  although  the  note  filed  with  the 
declaration  was  not  a  contract  upon  which  she  could  be  sued  at  law. 
NEGOTIABLE  INSTRUMENTS— ACTIONS  ON— PARTIES. 
The  malier  of  a  promissory  note  and  the  Indorser,  who  is  also  the 
payee,  cannot  be  joined  in  one  action  on  the  note,  as  the  contact 
or  undertaliing  of  one  is  different  and  distinct  from  that  >i)l  the 
other. 

Appeal  from  a  judgment  quashing  the  writ  of  summons  as  to 
Margaret  Benjamin,  one  of  the  defendants,  in  a  suit  on  a  promis- 
fiorj'  note. 

William  Reynolds,  for  the  appellant. 

Joseph  C.  France  and  Eobert  E.  France,  for  the  appellee. 

837  McSHEKEY,  C.  J.  Suit  was  brought  in  the  Baltimore 
city  court  by  the  Harvard  Publishing  Company  of  New  York 
against  Charles  R.  Benjamin  and  Margaret  Benjamin,  his  wife. 
The  declaration  contains  the  money  counts,  a  count  on  a  promis- 
sory note  executed  jointly  by  the  defendants,  and  a  special  count 
wherein  it  is  alleged  that  Margaret  Benjamin,  by  her  promis- 
sory note,  promised  to  pay  to  the  order  of  Charles  R.  Benjamin 
two  hundred  and  eighty-eight  dollars  and  eighty-four  cents,  two 
months  after  date,  "with  the  intent  and  understanding  that  said 
note  should  be  indorsed  by  him  to  the  plaintiff,  to  be  by  it  re- 
ceived in  part  payment  of  certain  property  agreed  to  be  sold  by 
it  to  him  by  a  contract  dated  November  18,  1895,  and, that  said 
note  M'as  so  indorsed  by  him  to  the  plaintiff,  and  was  duly  pre- 
sented for  payment  and  was  dishonored,  etc."  With  the  declara- 
tion there  was  filed  a  promissory  note  drawn  by  Margaret  Ben- 
jamin, the  wife,  and  payable  to  the  order  of  Charles  R.  Benja- 
min, ihe  husband,  and  by  him  indorsed  in  blank.  By  leave  of 
the  court,  the  wife  was  allowed  to  make  defense  separately  from 
her  husband,  and  she  accordingly  filed  a  motion  to  quash  the 
writ  of  summons  against  her  for  the  following  reasons:  1.  Be- 
cause she  did  not  contract  or  premise  to  pay  as  alleged  in  the  dec- 
laration; and  2.  Because,  being  a  married  woman,  she  is  not 
subject  to  suit  except  as  by  statute  allowed,  and  the  cause  of  ac- 
tion set  forth  in  the  declaration  is  not  a  cause  of  action  upon 
which,  by  the  statutes  of  the  state  of  Maryland,  she  may  be  sued. 
The  motion  was  sustained,  and  the  writ  of  summons  was  quashed 
as  to  the  wife.    From  this  order  the  pending  appeal  was  taken. 

There  are  two  questions  presented  by  the  record.  The  first  is, 
whether  the  note  described  in  the  special  count  and  ^^s  flied 
with  the  declaration  is  a  promissory  note  that  is  binding  on  the 
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wife  under  the  statutes  of  Maryland;  and  the  second  is,  whether 
the  other  counts  of  the  declaration  state  a  valid  cause  of  action 
against  the  husband  and  wife  jointly. 

It  is  enacted  in  section  2,  article  45,  of  the  code,  that  "any  mar- 
ried woman  may  be  sued  jointly  with  her  husband  in  any  of  the 
courts  of  this  state  on  any  note,  bill  of  exchange,  ....  con- 
tiact,  or  agreement  which  she  may  have  executed  jointly  with  her 
husband";  and  this  has  been  construed  to  include  only  contracts 
or  agreements  reduced  to  writing  and  signed  by  both  husband 
and  wife:  Sturmfelsz  v.  Frickey,  43  Md.  569.  The  wife  is  liable 
to  be  sued  at  law  only  upon  some  contract  or  agreement  that  she 
is  empowered  by  the  statute  to  make;  her  common-law  disability 
still  ccutinuing  as  to  all  other  undertakings:  Davis  v.  Carroll,  71 
Md.  571.  Inasmuch,  then,  as  to  be  binding  on  her  under  the 
section  of  the  code  quoted  above,  the  contract  or  agreement  sued 
on  must  be  in  writing  and  must  be  executed  by  the  wife  jointly 
with  her  husband;  it  is  quite  apparent  that  the  provisions  of  the 
statute  will  not  be  gratified  if  but  part  of  the  contract  be  in  writ- 
ing and  part  in  parol;  or  if  the  contract,  promise,  or  agreement 
be  not  executed  by  the  wife  jointly  with  her  hiisband.  If  the 
contract  be  not  wholly  in  writing,  or  if  it  be  not  executed  jointly 
by  husband  and  wife,  and  if  it  be  a  contract  whose  validity  de- 
pends upon  a  compliance  with  the  above-quoted  provision  of 
the  code,  there  can  be  no  liability  on  the  part  of  the  wife,  and 
consequently  no  suit  or  action  can  be  maintained  at  law  thereon 
against  her.  This  is  the  settled  law  of  Maryland  often  declared 
and  now  merely  reiterated. 

The  averments  of  the  special  count  of  the  narratio  make  it 
clear  that  the  plaintiff  seeks  to  hold  the  wife  liable  upon  the  note 
therein  described,  not  because  the  note  upon  its  face  discloses  a 
contract  in  writing,  executed  jointly  by  the  husband  and  wife, 
but  because  dehors  the  note  it  may  be  made  by  parol  evidence  to 
appear  that  the  note  was  executed  by  the  wife,  with  the  intent 
and  understanding  that  it  should  be  ^^®  indorsed  to  the  plain- 
tiff, whereby  the  assent  of  the  husband  to  the  execution  of  the 
note  by  the  wife  is  sufficiently  evidenced  to  convert  her  note,  pay- 
able to  him,  into  the  joint  note  of  the  two  by  his  indorsement. 
But  if  it  be  conceded  that  such  evidence  would  tend  to  show  that 
the  note,  which  on  its  face  is  her  note  alone,  was  in  reality  the 
joint  note  of  the  two,  it  would  clearly  be  inadmissible,  for  it 
would  make  her  liability  depend,  not  on  the  evidence  which  the 
statute  prescribes — a  writing — ^but  upon  parol.  To  allow  this 
would  broaden  the  statute  by  interpretation,  and  would  directly 
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reverse  the  ruling  in  Sturmfelsz  v.  Frickey,  43  Md.  569.  But, 
besides  tiiis,  no  parol  evidence  could  be  received  to  vary  or  alter 
the  character  affixed  by  the  law  to  the  undertaking  of  the  hus- 
band as  the  payee  and  indorser  of  the  note.  The  contract,  to  be 
binding  on  the  wife,  in  cases  like  this,  must  be  executed  by  her 
jointly  with  her  husband.  The  note  described  in  the  special 
count  and  filed  with  the  declaration  is  a  promissory  note,  made 
by  the  wife  alone,  and  payable  to  the  husband,  and  by  him  in- 
dorsed in  blank.  It  is  obvious  that  the  liability  of  the  maker 
of  a  promissory  note  is  quite  diiferent  and  distinct  from  the  lia- 
bility of  an  indorser,  who  is  also  named  as  payee.  The  liability 
of  the  maker  is  absolute  and  primary,  that  of  such  an  indorser 
is  contingent  and  conditional.  The  payee  of  a  note  incurs  no  lia- 
bility on  it  until  he  becomes  an  indorser.  Up  to  the  moment 
that  he  indorses  the  note  no  one  is  liable  on  it  but  the  maker; 
though  when  the  payee  does  indorse  it,  he  enters  into  a  contract 
separate  and  distinct  from  that  of  the  maker.  The  two  contracts 
or  undertakings  are  so  distinct  that  both  the  maker  and  the  in- 
dorser, who  is  also  the  payee,  cannot  be  joined  in  one  action  on 
the  note:  ITalley  v.  Jackson,  48  Md.  254.  Assuming  that  the 
note  drawn  by  Mrs.  Benjamin  was  binding  on  her,  her  liability 
was  that  of  a  maker.  When  her  husband,  who  was  the  payee, 
indorsed  it,  he  incurred,  not  a  joint  liability  with  her  as  maker, 
but  a  separate  contingent  liability  as  indorser.  These  two  con- 
tracts, being  wholly  different,  do  not  form  one  joint  undertaking, 
and  ^***  consequently  the  note  described  in  the  special  (Jount  and 
filed  with  the  narratio,  does  not  evidence  a  contract  executed 
by  the  wife  jointly  with  the  husband,  and  therefore  cannot  be 
recovered  on  under  the  statute.  Hence,  had  there  been  no  other 
oount  in  the  declaration,  the  order  quashing  the  writ  would 
have  been  free  from  error.  The  case  at  bar  is  clearly  distinguish- 
able from  Schroeder  v.  Turner,  68  Md.  506.  In  that  case  the 
notes  were  drawn  by  Herbert  &  Co.,  payable  to  Schroeder,  and 
were  indorsed  by  the  wife  of  Herbert.  Under  the  case  of  Ives 
V.  Bosley,  35  Md.  263,  6  Am.  Rep.  411,  the  wife  was  held  to  be  a 
joint  maker. 

The  seventh  count  states  a  good  cause  of  action.  It  contains 
an  averment  that  the  husband  and  wife,  by  their  promissory 
note,  executed  by  them  jointly,  promised  to  pay  to  the  plaintiffs 
a  designated  sum  of  money  at  a  specified  time.  Whilst  under  this 
count  the  note  filed  with  the  declaration  would  not  He  admissible 
in  evidence,  for  the  reasons  we  have  already  given,  yet  any  note 
answering  the  description  in  the  count  could  have  been  offered. 
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With  this  count  in  the  declaration  it  was  error  to  quash  the  writ 
'  of  summons.  It  was  equally  erroneous  to  quash  the  writ  when 
the  common  counts  were  in  the  declaration:  Davis  v.  Carroll,  71 
Md.  5G8.  In  the  case  last  cited,  we  held  that  a  demurrer  to  the 
coir.mon  counts  was  bad.  The  suit  there  was  in  assumpsit  against 
the  executor  of  the  last  will  of  Ann  Ghatterton,  deceased.  The 
declaration  contained  the  common  money  counts,  and  also  a 
special  count.  A  demurrer  was  filed  to  each  count  and  was  over- 
ruled. This  ruling  was  held  to  be  correct  as  to  the  common 
counts,  but  erroneous  as  to  the  special  count.  In  dealing  with 
the  special  count,  we  said:  "A  plaintiff's  right  to  recover  must 
be  shown  on  the  face  of  the  declaration;  and  when,  therefore,  the 
suit  is  one  upon  a  contract  of  a  feme  covert,  who  can  only  be 
sued  under  prescribed  conditions,  it  must  appear,  by  proper 
averments,  that  those  conditions  exist;  otherwise,  the  declaration 
will  be  fatally  defective  on  demurrer."  There  were  no  averments 
in  that  special  count  which  disclosed  a  ***  liability  on  the  part 
of  the  feme  covert;  but  the  language  used  in  disposing  of  the 
question  presented  by  the  demurrer  to  that  count  cannot  be  sep- 
arated from  the  subject  under  consideration  and  applied  to  a 
totally  different  subject.  Under  the  common  counts,  now  before 
us,  a  recovery  could  be  had  upon  any  written  contract,  not  under 
seal,  executed  by  the  husband  and  wife  jointly,  that  was  admissi- 
ble in  evidence  under  the  issue  joined  on  the  plea  thereto.  The 
question  intended  to  be  raised  by  the  motion  to  quash  would 
have  arisen  on  an  objection  to  the  admissibility  of  the  proffered 
evidence,  and  in  that  way  only. 

The  first  reason  assigned  for  quashing  the  writ  amounts  merely 
to  the  plea  of  never  promised  as  alleged,  and,  even  if  true  in 
point  of  fact,  furnished  a  defense  to  the  suit,  but  not  a  ground 
for  quashing  the  writ. 

Because  of  the  error  in  quashing  the  writ  whilst  there  were 
good  counts  in  the  declaration,  the  judgment  appealed  from 
must  be  reversed. 

Judgment  reversed,  with  costs  above  and  below  and  new  trial 
awarded. 

HUSBAND  AND  WIFE— CONTRACT  IN  WRITTNO— JOINT  LT- 
ABITJTY.— At  common  law,  a  wife's  contracts  are  void,  and  not  en- 
foropaWe  against  her  in  a  oonrt  of  law;  and  exceptions  to  this  rnle- 
must  be  created  by  statute:  Stevens  v.  Parish.  29  Ind.  260;  95  Am. 
Dec.  636,  and  note:  but  she  may  contract  with  respect  to  her 
property  In  the  mode  prescribed  by  statute:  Helms  r.  Franclscus.  2 
Bland,  544:  20  Am.  Dec.  402.  In  Maryland,  no  action  at  law  lies 
against  a  husband  and  wife  upon  a  contract,  unless  it  is  in  writing 
executed  by  both;  and  the  nlaintifl"  must  prove  that  the  cause  of  ac- 
tion sued  on  was  executed  by  the  wife  jointly  with  her  husbands 
Maulsby  t.  Byers,  67  Md.  440. 
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DOWBR-NATURE  OF  RIGHT  BEFORE  ASSIGNMENT.— 
Previous  to  the  assignment  of  dower  to  a  widow,  her  Interest  is  a 
mere  chose  in  action,  nothing  but  a  right  by  appropriate  proceeding* 
to  compel  the  assignment  to  be  made. 

EXECUTION— WIDOW'S  RIGHT  OF  DOWER  BEFORE 
ASSIGNMENT.— A  widow's  right  of  dower  in  the  lands  of  her  de- 
ceased husband  cannot  be  talien  in  execution  by  her  creditors  be- 
fore the  same  has  been  assigned  and  set  off  to  her. 

CREDITOR'S  BILL— WIDOW'S  UNASSIGNED  RIGHT  OF 
DOWER.— Creditors  cannot,  by  means  of  a  creditor's  bill,  subject  a 
widow's  unassigned  right  of  dower  in  the  lands  of  her  deceased 
husband  to  the  payment  of  her  debts. 

EQUITY— CHOSES  IN  ACTION— PAYMENT  OF  CREDIT- 
ORS—JURISDICTION.— Aside  from  statute,  and  in  the  absence  of 
fraud,  or  some  element  of  trust,  it  seems  that  equity  has  no  juris- 
diction to  subject  choses  in  action  to  the  payment  of  creditors,  mere- 
ly because  the  creditors  have  no  remedy  at  law. 

FRAUD— REFUSAL  TO  HAVE  DOWER  ASSIGNED.— As  a 
person  may  stand  upon  his  legal  rights  without  violating  any  rule  of 
equity,  the  neglect  or  refusal  to  have  dower  assigned  does  not 
amount  to  fraud. 

Creditors'  bill,  praying  for  the  sale  of  the  unassigned  dower  in- 
terest of  Kachel  C.  Clayton,  in  the  lands  of  her  deceased  husband, 
in  order  to  satisfy  judgments  obtained  by  the  plaintiffs  against 
her.  A  demurrer  to  the  bill  was  sustained.  The  plaintiffs  then, 
asked  leave  to  amend,  by  charging  that  writs  of  execution  had 
been  issued  and  returned  nulla  bona.  They  also  desired  to  pray 
for  the  appointment  of  a  receiver,  but  the  court  refused  the  leave 
asked  for,  and  the  plaintiffs  appealed. 

Hope  II.  Barioll  and  James  P.  Gorter,  for  the  appellants. 

James  A.  Pearce  and  Lewin  W.  Wickes,  for  the  appellee. 

34T  roWLEE,  J.  The  plaintiffs  below  are  judgment  creditors 
of  the  defendant,  who  is  the  widow  of  the  late  John  S.  Clayton, 
and  as  such  widow  she  is  entitled  to  dower  in  the  real  estate  of 
her  late  husband.  But  it  appears  that  her  dower  has  never  been 
actually  assigned  or  set  off  to  her,  and  it  would,  therefore,  follow 
til  at  she  has  not,  at  common  law,  any  interest  or  estate  in  the 
lands  of  her  husband  until  such  assignment  has  been  made. 
''Previous  to  the  assignment  of  dower,  her  interest  is  a  mere 
chose  in  action,  nothing  but  a  right  by  appropriate  proceedings 
to  compel  the  assignment  to  be  made":  Freeman  on  Executions, 
Bee.  185.  So  long,  therefore,  as  the  common  law  prevails,  the  un- 
assigned dower  right  cannot  be  taken  in  execution  at  law.  It  iff 
contended,  ^*^  however,  and  this  contention  appears  to  be  the 
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inain  ground  upon  which  the  plaintiffs  ask  the  aid  of  a  court  of 
equity,  that,  the  law  affording  them  no  relief,  equity  must  neces- 
€arily  do  so.  And  although  an  interesting  question  of  equity 
jurisdiction  is  here  presented  which  has  been  examined  by  some 
of  the  most  learned  jurists  both  of  England  and  this  country,  it 
would  be  impossible  in  the  limits  of  this  opinion  to  do  more  than 
refer  to  and  discuss  some  of  the  leading  cases. 

In  the  early  cases  in  England,  the  jurisdiction  here  contended 
for,  to  subject  choses  in  action  to  the  claim  of  creditors  by  a  cred- 
itor's bill,  Avas  sustained,  but  generally  upon  the  ground  of  fraud, 
trust,  or  for  some  other  reason  which  it  was  conceded  would  enti- 
tle the  creditor  to  invoke  its  aid.  Thus  Taylor  v.  Jones,  2  Atk. 
€00,  lays  down  the  doctrine  that  where  a  debtor  has  in  fraud  of 
his  creditors  assigned  to  trustees  certain  choses  in  action  in  trust 
for  himself  for  life,  and  then  over  to  his  wife  and  children,  a 
court  of  equity  will  favorably  hear  the  application  of  such  credit- 
ors, and  decree  such  trust  estate  to  be  sold  for  the  payment  of 
their  debts.  And  this  was  held  to  be  so, 'notwithstanding  such 
choses  in  action  were  not  subject  to  levy  and  sale  upon  execution 
at  law:  Kex  v.  Marisal,  3  Atk.  192;  Edgell  v.  Haywood,  3  Atk, 
352;  Horn  v.  Horn,  Amb.  79;  Partridge  v.  Gopp,  Amb.  678; 
Smither  v.  Lewis,  1  Vern.  398.  But  even  in  cases  like  that  of 
Taylor  v.  Jones,  2  Atk.  600,  and  the  others  just  cited,  which 
•would  perhaps  be  now  generally  conceded  to  be  within  the  limits 
of  equity  jurisdiction  because  of  the  allegation  and  proof  of 
fraud,  it  was  subsequently  held  in  England  that  creditors  could 
get  no  relief  in  equity  because  they  had  no  legal  right  which 
equity  could  enforce:  Dundas  v.  Dutens,  1  Yes.  Jr.  196;  Grogan 
V.  Grogan,  2  Ball  &  B.  210.  In  the  case  last  cited.  Lord  Manners 
quoted  Lord  Thurlow  as  having  said:  "The  opinion  in  Horn  v. 
Horn,  Amb.  79,  is  so  anomalous  and  unfounded  that  forty  such 
opinions  would  not  satisfy  me.  It  would  be  preposterous  and 
absurd  to  set  aside  an  agreement,  ^*^  which  if  set  aside  leaves 
the  stock  in  the  name  of  the  person  where  you  could  not  touch 
it."  And  in  Bayard  v.  Hoffman,  4  Johns.  Ch.  450,  Chancellor 
Kent,  after  a  most  careful  and  elaborate  examination  of  the  Eng- 
lish authorities,  came  to  the  conclusion  that  while  Lord  Hard- 
•wicke  had  maintained  the  jurisdiction  of  equity  thus  to  proceed 
against  choses  in  action,  it  was  afterward  denied  and  overthrown 
by  both  Lord  Thurlow  and  Lord  Eldon,  although  his  own  opin- 
ion, as  expressed  in  Bayard  v,  Hoffman,  4  Johns.  Ch.  450,  was 
that  "the  better  reason  is  with  the  earlier  authorities."  But,  not- 
withstanding this  expression  of  opinion  in  the  case  just  cited. 
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the  more  recent  cases  upon  this  point  in  New  York  and  some 
other  states  have  vigorously  announced  and  maintained  the  doc- 
trine that  aside  from  statute,  and,  in  the  absence  of  fraud  or 
some  element  of  trust,  chancery  has  no  jurisdiction  to  subject 
choses  in  action  to  the  payment  of  creditors,  because  there  hap- 
pens to  be  no  remedy  at  law,  and  it  would  seem  that  the  chan- 
cellor himself  had  adopted  this  view,  as  will  appear  by  reference 
to  his  commentaries,  volume  4,  page  61,  where  he  refers  to  the 
New  York  statute  as  authority  for  the  statement  that  in  that 
state  a  chose  in  action  may  be  reached  by  process  in  chancery  for 
the  benefit  of  creditors. 

Tlie  eases  relied  upon  by  the  plaintiffs  do  not,  we  think,  sus- 
tain their  position.  The  first  of  those  in  point  of  time  is  the  case 
of  Hamilton  v.  Mohun,  1  P.  Wms.  122.  But  in  that  case  there 
was  no  question  of  jurisdiction  as  there  is  here,  and  it  was  very 
properly  held  on  a  bill  filed  for  an  account  by  an  heir  at  law 
against  the  widow,  as  guardian,  "that  a  court  of  equity,  in  taking 
the  account,  should  allow  to  the  widow  one-third  of  the  profits 
for  her  right  of  dower — and  this,  too,  whether  dower  had  or  had 
not  been  actually  assigned."  The  question  of  jurisdiction  was 
not  involved  in  Hamilton  v.  Mohun,  1  P.  "Wms.  122,  and  it  is 
therefore  not  an  authority  here.  The  plaintiffs  also  cited  and  re- 
lied upon  three  Ncav  York  cases:  Tompkins  v.  Fonda,  4  Paige, 
448,  Stewart  v.  McMartin,  5  Barb.  438,  and  Payne  v.  Becker,  **°<* 
87  N.  Y.  153.  But  it  is  sufficient  to  say  in  regard  to  all  of  those 
cases  that  they  appear  to  be  based  upon  the  provisions  of  the 
New  York  statute  which  was  in  force  when  they  were  respective- 
ly decided.  That  statute,  in  effect  and  in  words,  provided  that 
courts  of  chancery  should  have  power  to  decree  satisfaction  of  a 
judgment  at  law  out  of  "any  money,  property,  or  thing  in  action 
belonging  to  the  defendant  whenever  an  execution  against  his 
property  shall  have  been  returned  unsatisfied  in  whole  or  in 
part."  The  same  observations  may  be  made  in  regard  to  Mc- 
Mahon  v.  Gray,  150  Mass.  289,  15  Am.  St.  Pep.  202,  and  Boltz 
v.  Stolz,  41  Ohio  St,  540.  In  each  of  the  states  just  named  there 
were  statutes  expressly  giving  chancery  courts  jurisdiction  to 
decree  the  sale  of  choses  in  action  upon  the  application  of  judg- 
ment creditors. 

The  case  of  Davison  v.  Whittlesey,  1  MacAr.  163,  was  much 
relied  on  by  the  plaintiffs.  It  was  decided  on  the  authority  of 
Tompkins  v.  Fonda,  4  Paige,  448,  which,  having  been  based  on 
the  New  York  statute,  should  have  had  no  weight  where,  as  in 
the  District  of  Columbia,  no  such  statute  was  in  force.    Nor  are 
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we  satisfied  to  adopt  the  reasoning  of  the  com*t  in  Davison  v. 
Whittlesey,  1  MacAr.  163.  After  stating  that  at  law  the  right  to 
have  dower  assigned  could  not  be  reached,  it  is  said:  "But  in 
equity  it  is  otherwise.  The  widow  has  no  right  in  conscience 
to  deprive  her  creditors  of  the  benefit  of  her  right  of  dower  for 
the  satisfaction  of  their  claims  by  continuing  in  joint  possession 
with  the  heirs  and  neglecting  to  ask  for  a  formal  assignment, 
which  assignment,  if  made,  would  enable  the  creditors  to  reach 
her  dower  by  execution."  It  must  be  remembered  that,  in  the 
case  at  bar,  there  is  not  only  no  fraud  alleged  by  the  plaintiff, 
but  they  have  disclaimed  any  intention  of  charging  bad  faith 
or  collusion  between  the  defendant  and  the  heirs  at  law  who  are 
in  possession  of  the  land  in  which  she  is  entitled  to  have  dower 
assigned  to  her.  In  the  position  she  has  assumed  in  this  case,  she 
is  only  standing  upon  her  legal  rights.  It  is  conceded  that,  at 
common  law,  aside  from  such  statutes  as  ^^^  have  been  enacted 
in  some  of  the  states,  though  not  in  Maryland,  the  defendant's 
right  of  dower  is  not  liable  for  her  debts.  And  while  it  may  be 
said,  perhaps,  in  one  sense,  that  "in  conscience  she  ought  not 
to  deprive  her  creditors  of  the  benefit  of  her  right  of  dower" 
for  the  payment  of  their  just  claims,  yet  the  same  may  be  said 
of  any  one  who  relies  on  the  statute  of  limitations  or  exemption 
laws  to  defeat  such  a  claim.  If  debtors  could  be  required  by  a 
court  of  equity  to  abandon  their  legal  rights  and  to  subject  them- 
selves to  the  dictates  of  conscience  or  to  some  law  regarded  as 
higher  than  the  law  of  the  land,  they  would  doubtless  seldom 
plead  the  statute  of  limitations  or  rely  upon  the  provisions  of 
homestead  or  exemption  laws;  but,  whenever  these  statutes  are 
properly  and  reasonably  pleaded,  they  are  as  binding  in  a  court 
of  equity,  which  is  sometimes  called  a  court  of  conscience,  as 
they  are  in  a  court  of  law.  And  recognizing  this  right  to  stand 
upon  one's  legal  rights,  it  has  been  held  that  the  neglect  or  re- 
fusal to  have  dower  assigned  does  not  amount  to  fraud:  Maxon 
V.  Gray,  14  E.  I.  641;  Buford  v.  Buford,  1  Bibb.  305.  This  is 
only  another  application  of  the  well-settled  principle  of  equity 
that  "where  a  rule,  either  of  statute  or  common  law,  is  direct  and 
governs  the  case  in  all  its  circumstances  or  the  particular  point, 
a  court  of  equity  is  as  much  bound  by  it  as  a  court  of  law,  and  can 
as  little  depart  from  it":  1  Story's  Equity  Jurisprudence,  sec.  64. 
Applying  here,  then,  the  conceded  common-law  rule  that  the 
creditor  has  no  legal  right  to  look  to  the  unassigned  dower  (it 
being  a  chose  in  action)  for  the  satisfaction  of  his  claims,  it 
follows  that  equity  will  not  aid  him. 
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Much,  reliance  was  also  placed  upon  tlie  language  used  by 
Chancellor  Bland  in  the  case  c-''  Watkins  v.  Dorsett,  1  Bland,  531. 
To  the  same  general  elfect  also  is  Ager  v.  Murray,  105  U.  S.  126, 
where  it  is  said  that  it  is  within  the  general  jurisdiction  of  a 
court  of  chancery  to  assist  a  judgment  creditor  to  reach  and  ap- 
ply to  the  payment  of  his  debts  any  property  which,  by  reason  of 
its  nature  only,  and  not  by  reason  of  any  positive  rule  exempting 
it  from  ^^^  liability  for  debt,  cannot  be  taken  on  execution  at 
law;  as  in  the  case  of  trust  property  in  which  the  judgment  debt- 
or has  the  entire  beneficial  interest,  of  shares  in  a  corporation  or 
of  choses  in  action.  While  the  rule  thus  stated  may  be,  when 
properly  applied,  admitted  to  be  correct,  we  cannot  ar^ee  with 
tlie  application  of  it  sought  to  be  justified  by  Watkins  v.  Dorsett, 
1  Bland,  531,  nor  with  the  broad  application  of  the  rule,  as  in 
Ager  V.  Murray,  105  U.  S.  126,  to  all  choses  in  action.  In  the 
case  first  named.  Chancellor  Bland  said  that  the  facts  before  him 
exposed  one  of  the  then  existing  deficiencies  of  our  code.  And,, 
after  stating  that  both  real  and  personal  property  of  a  debtor 
had  been  subjected  to  be  taken  on  execution  at  law,  he  says: 
"There  are,  however,  still  several  kinds  of  property  which  a  debt- 
or may  hold,  lying  beyond  the  reach  of  his  creditors,"  and  he 
mentions  as  in  this  class  stock  in  corporations  and  things  in  ac- 
tion. The  case  from  which  we  have  quoted  the  foregoing  lan- 
guage of  the  chancellor  was  decided  in  1829.  But  very  soon 
thereafter  the  act  of  1832,  chapter  307,  now  codified,  was  passed, 
by  which  any  interest  of  a  debtor  in  stock  of  a  corporation  may 
be  taken  and  sold  under  an  execution  at  law.  But  no  such  act 
has  ever  passed  in  this  state  by  which  the  thing  in  action  here 
attached  could  be  so  taken  and  sold.  That  there  is  no  such  stat- 
ute is  the  main  foundation  of  this  proceeding  in  equity,  for  if 
there  were  a  remedy  at  law,  the  bill  in  this  case  was  properly  dis- 
missed. It  was  held  in  Watkins  v.  Dorsett,  1  Bland,  531,  that 
where  a  party  cannot  obtain  relief  at  all,  either  by  an  ordinary 
execution  or  by  the  extraordinary  remedy  of  outlawry  or  at- 
tachment of  the  person,  by  reason  of  the  peculiar  situation  of  the 
property  or  the  equitable  nature  of  the  title,  he  may  obtain  relief 
by  bill  in  equity.  But  we  think  it  is  apparent  that  this  language, 
even  if  it  was  not  so  intended,  should  be  limited  so  as  to  relate 
to  enforcement  of  some  existing  legal  right,  for  a  court  of  equity, 
however  broad  and  far-reaching  its  powers  are,  cannot  create  new 
rights,  not  before  existing  at  law,  and  then  take  jurisdiction  ta 
pass  upon  and  enforce  them  because  the  law  ^^'^  affords  no  rem- 
edy.   It  is,  perhaps,  but  fair  to  infer  that  the  language  of  the 
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chancellor  related  to  property  situated  like  that  in  Harris  v.  Al- 
cock,  10  Gill.  &  J.  226,  32  Am.  Dec.  168,  to  which  case  he  refers, 
where  it  was  held  that  the  equitable  interest  of  the  defendant  in 
personal  property,  which,  under  the  circumstances  of  that  case, 
could  not  be  taken  by  execution  at  law,  might  be  attacked  in 
equity. 

Nor  do  we  assent  to  this  view  that  the  mere  abolition  of  the 
extraordinary  remedies  of  outlawry  and  attachment  of  the  per- 
son would  confer  jurisdiction  on  equity.  Such  a  conclusion 
would  be  in  conflict  with  reason,  as  well  as  with  modern  author- 
ity. It  would  certainly  not  seem  to  follow  that  if  the  law  had 
always  and  consistently  refused  to  give  an  execution  against 
things  in  action,  and  had  allowed  only  the  extraordinary  reme- 
dies just  mentioned,  that  upon  the  destruction  of  the  latter,  the 
former  would  not  only  thereupon  spring  into  existence,  but  be- 
come remedies  appropriate  for  a  court  of  equity.  The  contrary 
conclusion  would,  we  think,  be  more  reasonable,  namely,  that 
the  legislature  having  abolished  execution  against  the  person 
which  was  used  for  the  purpose  of  getting  satisfaction  out  of  the 
debtor's  effects  which  could  not  be  reached  by  other  executions, 
and  having  failed  to  provide  any  new  remedy  to  take  its  place, 
it  was  not  intended  there  should  be  any.  And  so  it  has  been  held 
in  Donovan  v.  Finn,  1  Hopk.  Ch.  59;  14  Am.  Dec.  531;  Buford 
V.  Buford,  1  Bibb.  305,  and  Greene  v.  Keene,  14  E.  I.  388,  397; 
51  Am.  Eep.  400.  "Equity  follows  the  law,"  and,  as  we  have 
eeen,  a  rule  either  of  statute  or  common  law  is  as  potent  in  a 
court  of  equity  as  in  a  court  of  law:  1  Story's  Equity  Jurispru- 
dence, sec.  64.  Whatever  may,  at  one  time,  have  been  the  vague 
and  general  rule  as  to  the  limits  and  extent  of  equity  jurisdiction, 
it  is  now  well  settled  that  "no  court  of  chancery  at  this  day 
would  attempt  to  supply  the  defects  of  law  by  deciding  contrary 
to  its  settled  rules  in  any  manner,  to  any  extent,  or  under  any 
circumstances,  beyond  the  already  settled  principles  of  equity 
jurisprudence:  1  Pomeroy's  Equity  Jurisprudence,  sec.  47. 

^"^  In  reference  to  the  New  York  cases  cited  in  Ager  v.  Mur- 
ray,105  U.  S.  126,  namely,McDermutt  v.  Strong,  4  Johns.Ch.  687, 
and  Spader  v.  Davis,  5  Johns.  Ch.  280,  it  may  be  said  that  they 
were  both  prior  to  Hadden  v.  Spader,  20  Johns.  554,  in  which 
Piatt,  J.,  said  there  was  such  a  conflict  of  authority  and  dicta 
upon  this  question  that  he  felt  at  liberty  to  decide  it  upon  sound 
principles  of  justice  and  public  policy,  and  that  he  was  not  pre- 
pared to  extend  the  jurisdiction  of  equity  to  any  other  cases  than 
those  wherein  the  property  itself  was  liable  to  execution  at  law. 
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and  which  had  been  also  assigned  in  fraud  of  creditors,  holding 
also  that  the  power  to  subject  choses  in  action  of  the  debtor  had 
not  been  conierred  upon  the  courts,  and  suggesting  the  necessity 
for  legislation.  It  has  been  supposed  that  this  expression  of 
opinion  led  to  the  statute  which  was  afterward  passed  in  Kew 
York  conferring  jurisdiction  upon  courts  of  chancery  to  enter- 
tain a  bill  like  the  one  filed  in  this  case. 

It  would  seem  to  be  reasonably  clear  from  the  authorities  al- 
ready cited  and  the  discussion  of  them  that,  in  the  absence  of 
a  statute  and  in  the  absence  of  fraud  or  some  other  ground  of 
equity  jurisdiction,  a  court  of  equity  has  no  power  to  subject  the 
defendant's  unassigned  right  of  dower  to  the  payment  of  her 
debts.  But  this  conclusion  will,  we  think,  be  placed  beyond 
doubt  by  a  brief  consideration  of  some  of  the  adjudications  of 
the  highest  courts  of  other  states.  In  the  case  of  Maxon  v.  Gray, 
14  R.  I.  641,  which  was  decided  in  1885,  the  very  question  now 
before  us  was  passed  upon.  That  case,  like  this,  was  a  bill  in 
equity  by  judgment  creditors  for  a  decree  for  a  sale  of  an  unas- 
signed right  of  dower,  and,  in  an  able  and  elaborate  opinion,  the 
court  came  to  the  conclusion,  after  reviewing  many  of  the  pre- 
vious cases,  that  equity  had  no  jurisdiction.  To  the  same  effect 
Greene  v.  Keene,  14  R.  I.  388;  51  Am.  Eep,  400.  In  Creswell  v. 
Smith,  2  Tenn.  Ch.  416,  it  was  held  that  chancery  has  no  power 
to  reach  stocks  or  things  in  action,  even  in  the  hands  of  third 
persons  unaffected  with  fraud  or  trust,  without  the  aid  of  a  stat- 
ute: 3^"  Keightley  v.  Walls,  27  Ind.  384;  Williams  v.- Reynolds, 
7  Ind.  622.  In  the  case  last  cited,  it  is  said  equity  will  not  sub- 
ject choses  in  action  to  the  payment  of  a  judgment  creditor,  be- 
cause equity  only  aids  the  law,  and  will,  therefore,  not  interfere, 
except  as  to  such  property  as  may  be  sold  on  execution  at  law. 
In  the  case  of  Buford  v.  Buford,  1  Bibb.  305,  the  same  view  was 
enforced  in  the  absence  of  a  statute,  and  in  concluding  its  opin- 
ion the  court  said:  "The  bare  circumstances  of  a  debt  cannot  be 
made  the  foundation  of  a  bill."  The  views  upon  the  question  of 
jurisdiction  expressed  in  all  these  cases  are  in  accord  with  the 
rule  as  laid  down  by  Mr.  Adams.  "Equity,"  he  says,  "does  not 
create  new  rights  which  the  common  law  denies,  but  it  gives  ef- 
fective redress  for  the  infringement  of  existing  rights,  where,  by 
reason  of  the  special  circumstances  of  the  case,  redress  at  law  is 
inadequate":  Adams*  Equity,  6;  Phelps'  Juridical  Equity,  sec. 
158. 

The  plaintiffs  having  failed  to  bring  their  case  within  the 
limits  of  equity  jurisdiction  as  established  and  practiced  in  thi» 
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state,  their  bill  must  be  dismissed.  '*When  a  creditor/*  saya 
Chancellor  Sanford  in  Donovan  v.  Finn,  1  Hopk.  Ch.  59,  14  Am. 
Dec.  531,  "comes  into  this  court  for  relief,  he  must  come,  not 
merely  to  obtain  a  decree  or  satisfaction  of  a  judgment,  but  he 
must  present  facts  which  form  a  case  for  equity  jurisdiction/' 
Such  facts  the  creditors  who  filed  the  bill  now  before  us  have 
entirely  failed  to  set  forth,  and  we  therefore  agree  with  the  learn- 
ed court  below  that  the  demurrer  to  the  bill  was  properly  sus- 
tained and  the  bill  was  properly  dismissed. 
Decree  affirmed. 


DOWER— EXECUTION— CREDITOR'S  BIDL.— Right  to  dower 
before  assignment  is  a  mere  chose  in  action,  and  not  the  subject  of 
execution:  Note  to  Moore  v.  Mayor,  59  Am.  Dec.  475;  McMahon  v. 
<i;ray,  150  Mass.  289;  15  Am.  St.  Rep.  202,  and  note.  A  widow's 
right  to  have  dower  assigned  to  her  may  be  subjected  to  the  pay- 
ment of  her  debts  by  a  proceeding  in  equity,  by  which  a  receiver 
may  be  appointed,  with  authority  to  proceed  in  her  name  to  have 
such  dower  assigned  to  her,  and  to  receive  the  rents  and  profits 
thereof:  McMahon  v.  Gray,  150  Mass.  289;  15  Am.  St.  Rep.  202. 

CREDITOR'S  BILL  TO  REACH  DEBTOR'S  CHOSES  IN  AC- 
TION.—There  is  probably  a  preponderance  of  authority  in  favor  of 
the  view  that  equity  has  no  power  in  ordinary  cases  to  compel  the 
appropriation  of  choses  in  action  to  the  payment  of  their  owner's 
debts:  Note  to  Donovan  v.  Finn,  14  Am.  Dec.  542;  but  they  may  be 
reached  by  aid  of  a  statute:  Note  to  Erwln  v.  Oldham,  27  Am.  Dec. 
459.  In  the  absence  of  fraud,  trust,  or  other  ground  of  equitable  re- 
lief, or  special  statutory  jurisdiction,  judgment  creditors  cannot 
reach  choses  in  action  of  their  debtors  by  equity  proceedings: 
Greene  v.  Keene,  14  R.  I.  388;  51  Am.  Rep.  400.  Property  not  sub- 
ject to  execution  at  law,  such  as  choses  in  action,  cannot  be  reached 
in  equity,  unless  the  case  is  otherwise  of  equitable  jurisdiction,  as 
where  the  property  was  fraudulently  converted  into  choses  in  ac- 
tion to  defraud  creditors:  Donovan  v.  Finn,  1  Hopk.  Ch.  59;  14  Am. 
Dec.  531;  but  it  is  doubtful  whether  choses  in  action,  as  such,  can 
be  reached  by  a  creditor's  bill  merely  because  fraudulently  transfer- 
red, unless  the  case  is  otherwise  of  equitable  jurisdiction:  See  mono- 
graphic note  to  Massey  v.  Gorton,  90  Am.  Dec.  294,  on  creditors'  bills 
and  proceedings  in  equity  in  aid  of  executions. 
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[84  Maryland,  536.] 

PARTNERSHIP— APPLICATION  OF  ASSETS  TO  PAY- 
MENT OF  DEBTS.— The  individual  property  of  a  member  of  a  firm 
is  applicable,  in  the  first  instance,  to  the  payment  of  his  individual 
debts,  just  as  the  partnership  assets  are  liable  for  the  firm  debts 
in  preference  to  the  debts  due  by  the  copartners  personally. 

PARTNERSHIP  —  SEPARATE  BUSINESS  —  MEMBER'S 
DEBT  TO  FIRM— INSOLVENCY— COMPETITION  OF  CREDIT- 
ORS.—If  one  partner  of  a  firm  engages  in  a  separate  venture  of  his 
own,  becomes  a  debtor  in  the  latter  business  to  his  own  firm  for 
advanses  or  loans  of  money  made  by  the  firm  to  him,  and  finally  be- 
comes insolvent,  the  firm  of  which  he  is  a  member,  though  it  is  also 
one  of  his  creditors,  cannot  share  in  his  individual  assets  until  his 
individual  creditors  are  paid  in  full,  where  the  debt  to  the  firm  was 
not  surreptitiously  or  fraudulently  created. 

PARTNERSHIP— INSOLVENCY-CASES  IN  WHICH  A 
CREDITOR  FIRM  MAY  SHARE  WITH  INDIVIDUAL  CREDIT- 
ORS.—There  are  two  cases  in  which  a  creditor  firm  of  which  an  in- 
solvent is  a  member  may  prove  in  competition  with  his  individual 
creditors:  1.  Where  money  has  been  fraudulently  abstracted  from 
one  estate  and  applied  for  the  benefit  of  the  other;  2.  Where  some 
of  the  members  of  the  partnership  form  a  distinct  body  for  carry- 
ing on  a  distinct  trade  and  the  articles  of  one  trade  have  been  fur- 
nished by  one  firm  to  the  other. 

PARTNERSHIP— IMPLIED  CONSENT  TO  MANAGEMENT 
OF  JOINT  PROPERTY— RESULT  AS  TO  CREDITORS.— If  one 
partner  puts  the  other  in  absolute  possession  of  the  partnership  funds 
and  leaves  to  him  the  sole  management  of  the  concern,  this  is  prima 
facie  an  implied  consent  to  any  measure  which  the  latter  may  ado.pt 
regarding  the  joint  property;  and  joint  creditors  must  abide  by  the 
consequences  of  such  arrangement. 

A  CORPORATION  IS  VALIDLY  FORMED  If  thd  require- 
ments of  the  incorporation  law  have  been  substantially  complied 
with. 

CORPORATIONS— TESTING  VALIDITY  OF  ARTICLES  OF 
INCORPORATION.— The  validity  of  articles  of  incorporation  can- 
not be  inquired  into  incidentally  and  collaterally. 

CORPORATIONS— IDENTITY  OF  CORPORATION  WITH 
ONE  OWNING  ALL  ITS  STOCK  AND  ASSETS.— In  an  appropriate 
case,  and  in  furtherance  of  the  ends  of  justice,  a  debtor  corporation 
and  the  individual  owning  all  its  stock  and  assets,  will  be  treated  as 
identical, 

INSOLVENCY— EQUITY  OF  BANK  DEPOSITORS  WHO 
HAVE  PROVED  THEIR  CLAIMS— CREDITORS.— If  a  banking 
firm  allows  the  money  of  depositors  to  be  greatly  overdrawn  at  a 
time  when  the  firm  knows  itself  to  be  insolvent,  and  the  depositors 
afterward  do  not  rescind  the  contract  of  debtor  and  creditor  created 
by  the  deposit  on  the  ground  of  fraud,  but  afiirm  it  by  proving  their 
<laims  in  insolvency  proceedings  by  the  bank,  they,  as  creditors, 
have  no  greater  equity  than  other  creditors  of  the  insolvent  firm. 

PARTNERSHIP  —  SEPARATE  BUSINESS  —  MEMBER'S 
DEBT  TO  FIRM  —  INSOLVENCY  —  RIGHT  OF  INDIVIDUAIi 
CREDITORS  TO  PRIORITY  OF  PAYMENT.- If  a  member  of  a 
firm  conducts  a  separate  business  venture  of  his  own,  under  the 
name  of  a  corporation,  of  whose  assets  he  is  sole  owner,  and  such 
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corporation  becomes  indebted  to  the  firm,  then  upon  the  insolvency 
of  both  the  firm  and  the  corporation,  the  separate  creditors  of  the 
latter  are  entitled  to  priority  of  payment  out  of  the  assets  of  the 
corporation  as  against  the  firm,  and  its  trustee  in  insolvency,  as  well 
as  against  the  individual  who,  in  reality,  owns  all  the  assets  of  the 
corporation,  and  his  trustee  in  insolvency,  though  such  creditors  of 
the  corporation  are,  in  fact,  though  not  In  form,  the  individual's  own 
creditors. 

PARTNERSHIP  —  SEPARATE  BUSINESS  —  MEMBER'S 
DEBT  TO  FIRM— INSOLVENCY— RIGHT  OF  INDIVIDUAL 
CREDITORS  TO  PRIORITY  OF  PAYMENT— ILLUSTRATION.— 
A  member  of  a  banking  firm  went  into  a  separate  and  distinct  busi- 
ness of  his  own  and  organized  a  corporation  for  convenience  in  con- 
ducting the  enterprise.  The  whole  of  the  capital  stock  and  the  en- 
tire assets  of  the  company  belonged  to  him,  and  he  conducted  its 
business,  which  was  regarded  by  him  and  every  one  else  as  his  busi- 
ness. The  corporation  kept  an  account  with  the  firm,  and  made 
overdrafts  to  a  large  amount,  which  were  known  to  the  other  mem- 
bers of  the  firm  and  not  objected  to,  and  which,  though  entered  on 
the  bank-books  as  debits  of  the  corporation,  were  regarded  by  the 
drawer,  not  as  a  debt  due  by  the  company  to  the  bank,  but  as  cash 
capital  advanced  to  the  concern  for  which  he,  and  not  the  com- 
pany, was  a  debtor  to  the  firm.  Both  the  firm  and  the  corporation 
became  insolvent  and  trustees  in  insolvency  were  appointed,  one  for 
the  firm  and  the  other  for  the  organizer  of  the  corporation.  The 
assets  of  the  corporation  were  collected  by  receivers  and  paid  into 
court  for  distribution.  In  determining  the  proper  application  of 
such  funds,  the  court  held  that,  as  the  corporation  was,  in  reality, 
the  individual  business  of  the  partner  who  owned  all  of  its  capital 
stock,  the  creditors  of  the  corporation  were  entitled  to  be  paid  out  of 
its  assets  in  the  hands  of  the  receivers  before  the  trustee  in  in- 
solvency of  the  banking  firm  could  claim  to  be  paid  the  indebtedness 
due  to  it  by  the  corporation,  and  before  the  trustee  in  insolvency 
of  the  partner  individually  could  demand  any  part  of  the  funds. 

W.  Burns  Trundle,  Edgar  H.  Gans,  Hinkley  &  Morris,  and  Wil- 
liam J.  O'Brien,  Jr.,  for  the  appellants. 

Samuel  D.  Schmucker  and  George  Whiteloclc,  for  the  ap- 
pellee. 

^^  McSHEEEY,  C.  J.  This  is  another  of  the  many  cases 
•which  have  resulted  from  the  failure  of  the  banking  house  of 
J.  J.  Nicholson  &  Son  in  January,  1892;  but  it  differs  widely 
from  those  that  have  preceded  it,  and  involves  quite  distinct  and 
dissimilar  principles  and  doctrines. 

In  1884,  Johns  H.  E.  Nicholson,  one  of  the  members  of  the 
firm  of  J.  J.  Nicholson  &  Son,  purchased  the  assets,  the  goodwill, 
and  the  business  of  John  B.  Piet  &  Co.,  who  had  recently  there- 
tofore failed  whilst  largely  indebted  to  Johns  H.  E.  Nicholson 
individually.  Mr.  Nicholson  thereafter  continued  the  business 
of  Piet  &  Co.  on  his  own  account,  but  under  the  name  of  the  Bal- 
timore Publishing  Company,  until  March,  1885,  when  he  procur- 
ed a  certificate  of  incorporation,  in  which  the  capital  stock  was 
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fixed  at  twenty-five  thousand  dollars.    The  whole  of  this  stoct. 
^^^  was  taken  by  Johns  H.  K,  Nicholson,  but,  to  effect  an  organi- 
zation of  the  corporation,  whose  charter  name  was  the  Baltimore- 
Publishing  Company,  he  allotted  four  shares  of  the  stock  to  four- 
of  his  employes  to  be  held  by  them  only  so  long  as  they  remained^ 
in  his  service.    He  was  the  treasurer  of  the  company,  signed  all", 
notes  and  checks  given  by  it,  and  furnished  all  the  money  needed' 
to  conduct  its  business.     He  owned  the  whole  of  the  assets  of  the 
concern,  and  the  business  carried  on  in  its  name  was  his  business, 
confessedly  no  one  else  having  any  interest  therein  whatever.  He- 
was  in  reality  himself  the  Baltimore  Publishing  Company,  and 
this  fact  was  so  stated  and  represented  to  the  various  persons-- 
who  became,  on  the  faith  of  this  assurance,  its  creditors.    Whert 
the  banking  house  of  J.  J.  Nicholson  &  Son  failed  on  January- 
14,  1892,  it  was  discovered  that  there  appeared  upon  its  ledgers^ 
an  overdraft  indebtedness  of  seventy-six  thousand  dollars  ap- 
parently due  to  it  by  the  Baltimore  Publishing  Company.    The- 
members  of  the  firm  were  aware,  as  this  overdraft  indebtedness- 
grew,  that  Johns  H.  R.  Nicholson  was  overdrawing  in  the  name 
of  the  Baltimore  Publishing  Company.     When  the  Nicholsons, 
suspended,  they  appointed  trustees  under  a  deed  of  trust  for  the> 
benefit  of  creditors,  but,  being  proceeded  against  under  the  in- 
solvent law,  and  being  adjudged  insolvents,  a  permanent  trustee- 
in  insolvency  was  elected,  who  displaced  the  conventional  trus- 
tees.    Before,  however,  the   conventional   trustees   were   super- 
seded, they  filed  a  bill  in  equity  against  the  Baltimore  'Publish-^ 
ing  Company,  alleging  that   the    company  was    insolvent   an$ 
praying   that  it  be  so   declared,  and   asking  that  receivers  be- 
appointed  to   take   charge  of  its   assets   and  to   reduce   them- 
to    money  for    the    settlement  of    its    indebtedness.     To    thii^ 
bill  an  answer  was  filed,  and  subsequently  receivers  were  appoint- 
ed who  converted  the  assets  into  money  which  they  now  have  in 
the  equity  court  for  distribution.     Later  on  Nicholson  &  Son  and 
Johns  H.  E.  Nicholson  were  adjudged  insolvent,  as  already  stat- 
ed, and  Mr.  Samuel  D.  '^^''  Schmucker  was  elected  their  trustee 
in  insolvency.     Mr.  Schmucker  then  filed  a  supplemental  bill 
wherein  he  made  two  alternative  claims  with  respect  to  the  fund* 
in  the  hands  of  the  publishing    company's  receivers.       These 
claims  were:  1.  That  the  charter  of  the  publishing  company  was 
invalid,  and  that  therefore  the  funds  belonged,  not  to  the  corpo- 
ration, but  to  Johns  H.  R.  Nicholson  individually,  and  conse- 
quently the  title  to  them  passed,  unon  his  being  adjudged  an  in- 
solvent, to  his  trustee,  Mr.  Schniucker;  and  2.  If  the  charter  wa»r 
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Talid,  then  Mr.  Sclimucker,  as  trustee  in  insolvency  of  the  firm  of 
>J.  J.  NicJiolson  &  Son,  claimed  to  be  a  creditor  of  the  publishing 
'Company  to  the  amount  of  the  above-mentioned  overdraft,  and, 
."80  claiming,  asserted  his  right  to  participate  pari  passu  with  all 
'Other  creditors  of  the  publishing  company  in  the  distribution  of 
^e  funds  in  the  possession  of  the  receivers.  This  supplemental 
-TDill  was  answered.  At  the  hearing,  the  evidence  taken  under  the 
'Original  bill,  as  well  as  that  taken  under  the  supplemental 
■'bill,  was  considered  and  is  in  the  record  now  before  us.  This 
■^videnoe  shows  that  Johns  H.  R.  Nicholson  treated  this  over- 
'draft  not  as  a  debt  due  by  the  publishing  company,  but  as 
-capital  of  his  own  advanced  to  the  company;  and  there  is  nothing 
dn  the  record  to  contradict  this,  apart  from  the  form  of  the  en- 
rtries  on  the  books  of  the  firm.  The  circuit  court  of  Baltimore 
'City  decreed:  1.  That  the  Baltimore  Publishing  Company's  ehar- 
tter  was  valid;  and  2.  That  the  insolvent  firm  of  Nicholson  &  Son, 
through  the  trustee,  Mr.  Sclimucker,  was  entitled,  as  a  creditor 
of  the  publishing  company  to  the  extent  of  the  overdraft,  to 
share  pari  passu  in  the  receivership  funds  with  the  creditors  of 
the  publishing  company.  From  the  latter  or  second  clause  of 
this  decree  the  creditors  of  the  publishing  company  have  ap- 
pealed. 

The  question  then  is,  are  the  funds  derived  from  the  sale  of  the 
^publishing  company's  assets  applicable,  under  the  facts  above 
■stated,  to  the  payment  in  the  first  place  of  the  debts  due  by  the 
Baltimore  Publishing  Company,  exclusive  ^'^^  of  the  alleged 
•overdraft  indebtedness,  or  does  the  overdraft  stand  on  the  same 
footing  with  the  undisputed  debts  of  the  publishing  company, 
'Entitled  to  be  paid  pari  passu  with  them? 

If  there  had  been  no  corporation,  and  if  the  business  of  the 
■publishing  company  had  been  conducted  openly  and  ostensibly 
-as  the  individual  business  of  Johns  H.  E.  Nicholson  in  his  own 
-name,  there  can  be  no  doubt,  according  to  firmly  settled  prin- 
ciples, that  the  creditors  of  the  firm  of  J.  J.  Nicholson  &  Son,  of 
-which  firm  Johns  H.  R.  Nicholson  was  a  member,  would  not  have 
"been  entitled  to  be  paid  out  of  the  funds  arising  from  the  sales 
-of  Johns  H.  R.  Nicholson's  individual  property  until  his  individ- 
Tial  creditors  were  first  paid  therefrom  in  full.  And  this  is  so  be- 
cause the  individual  property  of  a  member  of  a  firm  is  applica- 
ble in  the  first  instance  to  the  payment  of  his  individual  credit- 
•ors,  just  as  the  social  assets  are  liable  for  the  firm  debts  in  pref- 
erence to  the  debts  due  by  the  copartners  personally.  This  doc- 
trine is  80  generally  accepted  and  so  familiar  that  we  need  not 
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pause  to  demonstrate  it:  McCulloh  v.  Dashiell,  1  Harr.  &  G.  96; 

18  Am.  Dec.  271;  Hull  v.  Deering,  80  Md.  434. 

The  application  of  this  doctrine  to  varying  conditions  of  facts 
has  logically  led  to  the  development  of  a  corollary,  with  which 
we  are,  on  this  appeal,  more  immediately  and  directly  concerned. 
It  has  often  happened,  in  the  diversity  of  business  enterprises, 
that  one  of  the  partners  of  a  firm  has  also  been  engaged  in  a 
separate  venture  of  his  own,  and  that  in  the  latter  business  he 
became  a  debtor  to  his  own  firm  for  advances  or  loans  of  money 
made  by  the  firm  to  him.  In  other  words,  as  an  individual  he 
was  a  debtor  to  himself  and  his  copartner,  besides  being  a  debtor 
to  others  on  account  of  his  separate  business.  Upon  becoming 
insolvent  in  his  individual  venture  and  owing  creditors  as  well 
as  owing  his  own  firm  for  money  advanced  to  him,  the  question 
has  arisen  as  to  whether  his  own  firm — the  firm  of  which  he  was 
a  member  and  to  a  portion  of  the  assets  of  which,  including  his 
own  debt,  he  was  entitled — could  compete  '^'**  or  stand  on  the 
same  footing  with  his  individual  creditors  in  the  distribution  of 
his  individual  assets;  and  the  courts,  certainly  since  the  time  of 
Lord  Thurlow,  who  broke  through  previous  rulings  of  Lord 
Hardwicke,  have  quite  uniformly  held,  when  the  debt  to  the  firm 
was  not  surreptitiously  or  fraudulently  created,  that  until  the 
individual  creditors  were  first  paid  in  full,  the  firm  of  which  the 
insolvent  was  a  member,  though  it  was  also  one  of  his  creditors, 
could  not  be  permitted  to  claim  satisfaction  out  of  his  in/iividual 
assets.  There  are  two  conditions  under  which  the  creditor  firm 
of  which  the  insolvent  is  a  member  may  prove  in  competition 
with  the  individual  creditors;  and  these  are:  1.  Where  money  or 
effects  have  been  fraudulently  abstracted  from  one  estate  and 
applied  for  the  benefit  of  the  other;  and  2.  "\\Tiere  some  of  the 
members  of  a  partnership  form  an  entirely  distinct  firm  carrying 
on  a  distinct  trade  from  that  of  the  general  partnership,  and 
where  the  articles  of  one  trade  have  been  furnished  by  one  firm 
to  the  other:  CoUyer  on  Partnership,  sec.  991.  There  was  no 
fraudulent  abstraction  of  the  funfis  of  J.  J.  Nicholson  &  Son  by 
Johns  11.  R.  Nicholson  for  the  benefit  of  the  publishing  com- 
pany. The  overdraft  account  was  made  up  of  numerous  items 
entered  on  the  firm's  books  at  various  periods,  and  the  transac- 
tion as  it  progressed  was  known  to  the  other  members  of  the 
firm  and  was  never  objected  to  or  challenged.  Much  slighter  evi- 
dence than  this  will  repel  an  imputation  of  fraud.  For  instance: 
Where  one  partner  puts  the  other  in  absolute  possession  of  the 
partnership    funds,  and  leaves  to  him  the  sole  management  of 
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the  concern,  tiiia  is  prima  facie  an  implied  consent  to  any  meas- 
ure which  the  latter  may  adopt  regarding  the  joint  property; 
and  joint  creditors  must  abide  by  the  consequences  of  such  ar- 
rangement: Ex  parte  Assignees,  1  Ves.  Jr.  1G6.  The  second  of 
the  two  conditions  above  alluded  to  does  not  exist  in  this  case. 
There  were  no  articles  of  trade  furnished  by  Nicholson  &  Son  to 
Johns  H.  K.  Nicholson  or  the  publishing  company.  What  was 
650  furnished  was  money,  and  Lord  Eldon,  in  Ex  parte  Sillitoe, 
1  Glyn.  &  J.  374,  expressly  laid  down  the  doctrine  that  the  right 
of  the  firm  to  prove  in  competition  with  other  creditors  arose 
where  articles  of  one  trade  had  been  furnished  to  another  trade; 
and  he  stated  that  there  was  no  case  in  which  the  proof  had  been 
allowed  where  money  had  been  advanced  to  the  partnership  by 
one  or  more  of  the  partners.  This  was  followed  by  Lord  Brough- 
am in  Ex  parte  Cook,  1  Mont.  Bk.  228. 

The  reason  for  the  general  doctrine  is  obvious.  If  the  firm  of 
which  the  insolvent  debtor  is  a  member  were  allowed  to  compete 
with  that  debtor's  individual  creditors  in  the  distribution  of 
his  assets,  he  would  to  the  extent  of  his  interest  in  the  firm,  be 
in  fact  competing  with  his  own  creditors  and  would  thereby 
withdraw  from  them  for  his  own  benefit  just  so  much  of  his  own 
assets  as  would  be  necessary  to  reimburse  him  his  proportion  of 
the  very  debt  due  by  him  personally  to  himself  and  his  copartners 
as  a  firm.  In  a  word,  he  would  be  repaying  himself  at  the  ex- 
pense of  his  creditors.  That  he  cannot  be  permitted  to  do  this  is 
made  perfectly  clear  by  Lord  Eldon  in  Ex  parte  Harris,  2  Ves.  & 
B.  210.  He  said:  "There  has  long  been  an  end  of  the  law  which 
prevailed  in  the  time  of  Lord  Hardwicke,  whose  opinion  appears 
to  have  been  that,  if  the  joint  estate  lent  money  to  the  separate 
estate  of  one  partner,  or  if  one  partner  lent  to  the  joint  estate, 
proof  might  be  made  by  the  one  or  the  other  in  each  case.  That 
has  been  put  an  end  to,  among  other  principles  upon  this  cer- 
tainly, that  a  partner  cannot  come  into  competition  with  separate 
creditors  of  his  own,  nor,  as  to  the  joint  estate,  with  the  joint 
creditors.  The  consequence  is,  that  if  one  partner  lends  one 
thousand  pounds  to  the  partnership,  they  become  insolvent  in  a 
week,  he  cannot  be  a  creditor  of  the  partnership,  though  the 
money  was  supplied  to  the  joint  estate;  so,  if  the  partnership 
lend  to  an  individual  partner,  there  can  be  no  proof  for  the  joint 
estate  against  the  separate  estate;  that  is,  in  each  case  no  proof 
to  affect  the  creditor,  though  the  individual  ^^^  partners  may 
certainly  have  the  right  against  each  other*':  See  Collyer  on 
Partnership,  sec.  990,  et  seq. 
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Now,  if  the  firm  of  Nicholson  &  Son  had  not  failed  but  were 
still  solvent,  and  if  Johns  H.  E.  Nicholson  alone  had  become 
bankrupt,  and  if  the  Baltimore  Publishing  Company  as  a  cor- 
poration had  never  existed,  but  the  business  conducted  in  its 
name  were  confessedly  the  individual  business  of  Johns  H.  R. 
Nicholson,  there  can  be  no  possible  dispute  that  the  firm  of  Nich- 
olson &  Son  would  not,  under  the  principles  alluded  to,  be  per- 
mitted to  prove  this  claim  for  an  overdraft  against  the  separate 
estate  of  Johns  H.  E.  Nicholson  untfl  all  his  individual  creditors 
were  first  paid  in  full.  The  insolvency  of  the  firm  can  in  no 
way  alter  this  legal  principle  or  affect  its  application.  Thus  in 
Ex  parte  Collinge,  4  De  Gex,  J.  &  S.  633,  Holdsworth  and  Ash- 
burner  were  partners.  The  firm  became  insolvent.  A  banking 
company  was  a  creditor  of  Ashbumer  for  one  thousand  pounds. 
His  separate  estate  amounted  to  six  thousand  pounds.  The  as- 
signees of  the  firm  set  up  a  claim  against  his  separate  estate  for 
a  debt  of  eleven  thousand  pounds  due  by  him  to  the  firm;  and 
this  claim  of  the  assignees  of  the  firm  to  compete  with  the  indi- 
vidual creditors  of  Ashbumer  was  disallowed. 

We  have  on  the  record  now  before  us  practically  the  same  sit- 
uation that  was  presented  in  Ex  parte  Collinge,  4  De  Gex,  J.  &  S. 
533,  unless  the  fact  that  Johns  H.  R.  Nicholson  conducted  the 
business  of  the  publishing  company,  not  in  his  own  name,  but  in 
that  of  the  corporation,  distinguishes  the  two  cases.  We  do  not 
pause  to  discuss  the  objections  made  to  the  validity  of  the  pub- 
lishing company's  charter  further  than  to  say  we  do  not -consider 
them  tenable.  And  we  do  not  consider  them  tenable  because  the 
requirements  of  the  general  incorporation  law  under  which  the 
company  was  formed  were  "fairly  and  substantially  complied 
with":  Hughes  v.  Antietam  Mfg.  Co.,  34  Md.  324.  But,  in  ad- 
dition to  this,  the  validity  of  the  articles  of  incorporation  cannot 
be  inquired  into  incidentally  and  collaterally:  Keene  v.  Van 
Eeuth,  48  Md.  184. 

*"^*  The  testimony  clearly  and  incontestably  shows  that  the 
whole  of  the  capital  stock  and  the  entire  assets  of  the  publishing 
company  belonged  to  Johns  H.  R.  Nicholson,  the  corporation 
having  been  formed  merely  for  convenience  in  conducting  the 
enterprise.  He  and  everyone  else  connected  with  the  concern  re- 
garded the  business  as  his  business,  and  the  evidence  shows  with- 
out contradiction  that  he  considered  the  overdraft  now  made  the 
basis  of  Mr.  Schmucker's  claim  as  so  much  cash  contributed 
to  the  concern's  capital,  and  not  as  a  debt  due  by  the  publishing 
company  to  the  banking  house  of  Nicholson  &  Son.    If  this  be 
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eOj  and  if  it  be  competent  for  a  court  of  equity  to  look  back  of 
tlic  mere  artificial  and  formal  body  corporate,  and,  upon  seeing 
that  Johns  H.  K.  Nicholson  was  the  sole  and  real  owner  of  its 
assets  and  its  stock,  to  treat  the  debts  apparently  due  by  it  to 
the  creditors  who  filled  its  orders  for  goods,  loaned  it  money 
on  its  notes  and  snf)plied  it  stock  in  trade,  as  debts  in  fact  due  by 
Johns  H.  R.  Nicholson  on  the  credit  of  his  ownership  of  the 
company's  assets,  there  can  be  no  difiiculty  in  practically  apply- 
ing to  this  state  of  facts  the  legal  principles  we  have  been  consid- 
ering in  respect  to  the  inability  of  the  trustee  of  the  insolvent 
firm  to  compete  with  the  individual  creditors  of  one  of  its  mem- 
bers. We  need  not  go  beyond  the  limits  of  Maryland  for  ad- 
judged cases  sustaining  the  right  of  a  creditor  or  others,  in  an 
appropriate  case,  and  in  furtherance  of  the  ends  of  justice,  to 
treat  the  debtor  corporation  and  the  individual  owning  all  its 
stock  and  assets  as  identical.  Thus  in  Hoffman  Steam  Coal  Co. 
V.  Cumberland  Coal  etc.  Co.,  16  Md.  456,  77  Am.  Dec.  311,  it 
appeared  that  one  Sherman,  a  director  of  the  Cumberland  Com- 
pany, having  purchased  lands  from  it,  united  with  other  persons 
in  foi-ming  a  new  corporation,  he  subscribing  for  almost  all  the 
capital  stock  therein  and  becoming  one  of  its  officers  and  direct- 
ors. It  further  appeared  that  on  the  next  day,  in  pursuance  of 
one  entire  plan,  he  conveyed  the  same  lands  to  the  new  company 
in  payment  of  his  subscription  for  the  stock.  Upon  a  bill  filed  l)y 
the  Cumberland  Company  **^^  against  Sherman,  Dean,  and  the 
new-company,  to  set  aside  the  deed  made  by  the  Cumberland  Com- 
pany to  Sherman  and  Dean,  this  court  looked  through  the  dis- 
guise of  a  new  corporation  in  which  Sherman  and  Dean  had 
clothed  themselves  and  said:  "Sherman  and  Dean  becoming  the 
owners  of  four  thousand  nine  hundred  and  ninety-six  of  the  five 
thousand  shares,  into  which  the  capital  stock  was  divided,  it  was, 
in  fact,  but  a  contrivance  whereby  the  same  property  was  held 
by  the  same  parties,  but  under  a  different  name";  and  the  court 
proceeded  to  deal  with  the  case  precisely  as  though  the  title  to 
the  land  had  not  been  conveyed  by  Sherman  and  Dean  to  the 
Hoffman  Company,  but  still  stood  in  their  names.  And  so  in 
Swift  V.  Smith,  65  Md.  428,  57  Am.  Eep.  336,  where  one  persou 
became  the  sole  owner  of  all  the  capital  stock  of  a  private  cor- 
poration and  then  executed  a  mortgage  upon  the  corporate  prop- 
erty. As  a  mortgage  by  the  corporation  the  instrument  was  de- 
fective, but  was  valid  as  against  the  individual  who  had  executed 
it.  This  court  looked  into  the  facts  and  decreed  that  the  mort- 
gage was  binding  on  the  corporate  property  merely  because  th« 
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whole  of  the  capital  stock  was  owned  by  the  person  who  signed 
the  mortgage.  It  was  said,  in  eifect,  that  such  sole  owner  might 
individually  make  a  valid  mortgage  of  all  the  property  of  the 
corporation,  and  that  after  such  a  mortgage  was  recorded  it. 
v>  ould  be  binding  on  all  persons  thereafter  dealing  with  or  trust- 
ing the  corporation.  In  both  of  these  cases  it  was  necessary  for 
the  court  to  look  beyond  and  back  of  mere  external  appearances,, 
and,  upon  doing  this  and  discovering  that  one  individual  owned, 
the  whole  capital  stock,  the  transactions  dealt  with  as  corporate 
transactions  were  treated  precisely  as  they  would  have  been  treat- 
ed had  the  proceedings  been  against  the  individual  owning  all 
the  stock;  not  because  there  was  necessarily  no  difference  betweea 
any  of  the  ulterior  consequences  that  might  arise  where  therer 
was  no  corporation,  and  those  that  might  exist  where  there  waa 
a  corporation  the  whole  of  whose  assets  and  stock  were  owned  by 
one  individual;  but  because  the  law  will  not  in  any  case  suffer 
*****  the  corporate  name — the  mere  shadow — to  be  interposed  for 
the  purpose  of  defeating  substantial  rights  depending  for  their 
ultimate  vindication,  not  upon  the  accidental  form  of  a  transac- 
tion, but  upon  its  inherent  equity  and  justice. 

Giving  heed  and  credence  to  the  overwhelming  and  undisputed 
evidence  in  the  record,  there  is  no  room  to  doubt  that  though 
the  publishing  company  subsisted  as  a  corporation,  and  in  it* 
corporate  name  became  ostensibly  a  debtor  to  the  appellants,  it 
none  the  less  represented  the  individual  business  of  Johns  H.  E.- 
Nicholson;  and,  unless  we  disregard  and  deliberately  depart  from, 
the  long-settled  principles  to  which  we  have  alluded^  the  cred- 
itors whom  Johns  H.  E.  Nicholson  owes  through  the  agency  and 
under  the  name  of  the  corporation  must  be  paid  first  out  of  the 
proceeds  of  the  assets  individually  owned  by  him  and  now  in  the 
receiver's  hands,  where  they  rightfully  are  for  distribution,  be- 
fore the  trustee  in  insolvency  of  Nicholson  &  Son  can  make  claim^ 
to  be  paid  the  overdraft  out  of  those  same  funds,  and  before  the 
trustee  of  Johns  H.  E.  Nicholson  can  demand  any  part  of  these- 
funds  under  the  adjudication  declaring  Johns  H.  E.  Nicholsoi* 
individually  an  insolvent. 

But  it  has  been  strenuously  insisted  that  against  this  obvious; 
equity  of  the  appellants,  the  trustee  of  Nicholson  &  Son  has,  as 
the  representatives  of  the  firm's  creditors,  "a  defensive  equity**^ 
sufficient  to  neutralize  or  counterbalance  that  of  the  creditors^ 
And  this  defensive  equity  is  founded  on  the  fact  that  the  credit- 
ors of  the  firm  were  depositors  whose  money  the  banking  firm 
took  on  deposit  when  the  firm  itself  was  hopelessly  insolvent  and 
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was  known  by  its  members  to  be  so.  Upon  this  state  of  facts,  it 
is  contended  the  depositors  were  grossly  defrauded,  and  that 
they  consequently  have  the  right  to  follow  the  funds  and  re- 
•claim  them.  Whilst  it  is  true  that  a  bank,  which,  being  insol- 
vent and  knowing  it,  takes  funds  on  deposit,  thereby  commits  a 
^oss  fraud  on  the  depositors,  yet  it  becomes  the  duty  of  the  de- 
positor to  elect  whether  he  will  repudiate  the  transaction  and  re- 
-claim  the  money  deposited,  or,  affirming,  permit  °^^  the  rela- 
iiion  of  debtor  and  creditor  between  him  and  the  bank  to  stand 
undisturbed.  The  relation  between  a  bank  and  its  depositors  is 
iihat  of  debtor  and  creditor,  and,  if  a  fraud  has  been  perpetrated 
lay  the  bank  in  accepting  the  deposit,  the  depositor  may  rescind 
the  contractual  relation  and  recover  back  the  money;  but,  if  he 
affirms  the  contract,  he  surrenders  his  right  of  rescission.  Now, 
4ill  of  these  depositors  have  proved  their  claims  in  the  insolvent 
proceedings  and  taken  their  dividends.  They  have  consequently 
selected  to  adhere  to  the  contract,  and  it  is  too  late  to  rescind  it 
mow.  These  depositors  have,  therefore,  no  greater  equities  than 
any  other  contract  creditor  of  Nicholson  &  Son,  and  certainly 
none  that  is  superior  to  those  which  the  appellants  have  against 
^he  fund  realized  from  the  sale  of  the  assets  upon  the  faith  of 
^hich  as  being  the  property  of  Johns  H.  R.  Nicholson,  they  cred- 
ited the  publishing  company. 

If  the  Baltimore  Publishing  Company  was  a  corporation,  and  we 
4hink  it  was,  then  its  ostensible  assets  cannot  go  into  the  hands  of 
2^icholson  &  Sons,  trustee  in  insolvency,  or  into  the  hands  of 
-Johns  H.  E.  Nicholson's  trustee,  but  are  properly  in  a  court  of 
■equity  for  distribution;  and  if  that  court  can,  as  in  a  proper  case 
it  unquestionably  may,  look  beyond  and  back  of  the  charter  and 
<liscover  that  the  assets  belong  in  reality  to  one  individual,  then 
that  individual  will  not,  nor  will  his  trustee,  be  permitted  to  com- 
pete in  the  distribution  of  those  assets  with  the  creditors  of  the 
<corporation  who  are  in  fact,  though  not  in  form,  the  individual's 
own  creditors;  and,  as  a  consequence,  a  firm  of  which  that  in- 
<dividual  is  a  member  will  be  likewise  forbidden  to  compete  with 
■these  same  individual  creditors  in  respect  to  that  same  fund.  As 
^^uch  a  firm  cannot  so  compete,  the  trustee  of  that  firm,  whether 
a  conventional  trustee  or  a  trustee  appointed  under  insolvent 
proceedings,  will  occupy  no  better  position:  Houseal's  Appeal,  45 
Pa  St.  484;  and,  therefore,  until  the  creditors  who  contracted 
with  the  corporation  on  the  faith  of  its  assets  and  in  the  bona 
l&de  belief  that  those  assets  were  owned  by  Johns  H.  E.  Nichol- 
son individually  are  paid  in  full,  the  trustee's  claim  in  behalf 
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of  the  partnership  *'**  and  of  the  partnership  creditors  and  his 
claim  as  trustee  of  Johns  H.  B.  Nicholson's  individual  estate 
must  be  deferred. 

But  there  is  another  view  of  this  ease  presented  hy  the  record 
that  ought  not  to  be  overlooked.  The  testimony  is  unequivocal 
that  Johns  H.  E.  Nicholson,  though  he  entered  the  items  of  this 
overdraft  account  in  the  books  of  the  banking  house  as  debits 
against  the  publishing  company,  regarded  the  overdraft  not  as  a 
debt  due  by  the  company  to  the  house  of  Nicholson  &  Son,  but 
as  cash  capital  advanced  by  him  to  the  concern  for  which  he  and 
not  the  company  was  a  debtor  to  the  firm.  He  allowed  his  agents 
and  employes  to  represent  to  persons  from  whom  they  sought 
credit  for  the  concern  that  the  only  debts  due  by  the  company 
were  debts  for  books  and  materials  purchased,  not  exceeding  fif- 
teen thousand  dollars,  whilst  the  assets  were  stated  to  be  at  least 
one  hundred  thousand  dollars.  Upon  the  faith  of  these  repre- 
sentations, which  necessarily  excluded  every  inference  that  there 
was  an  indebtedness  due  to  the  banking  house,  the  very  debts 
due  to  the  present  appellants  were  contracted.  Under  these  cir- 
cumstances, Johns  H.  R.  Nicholson  could  not,  either  as  surviving 
partner  or  individually  compete  in  the  distribution  of  these  as- 
sets with  the  creditors  who  trusted  to,  and  were  influenced  by, 
the  representations  referred  to;  and  if  he  could  not  thus  compete, 
it  would  be  inequitable  in  the  extreme  to  permit  the  trustee  to 
maintain  successfully  a  claim  which  Nicholson  himself  would  be 
absolutely  estopped  to  assert:  Devries  v.  Hiss,  72  Md.  564. 

For  the  reasons  we  have  given,  the  decree  appealed  from  will 
be  reversed,  and  the  cause  will  be  remanded  for  a  new  decree  con- 
forming to  the  views  herein  expressed,  the  costs  to  be  paid  out  of 
the  funds  of  the  court. 

Decree  reversed  and  cause  remanded,  the  costs  in  this  court 
and  in  the  court  below  to  be  paid  out  of  the  funds  in  the  hands 
of  the  receivers. 


'  PARTNERSHIP-INSOLVENCY— APPLICATION  OF  ASSETS 
TO  PAYMENT  OF  DEBTS— COMPETITION  OF  CREDITORS- 
RIGHT  OF  INDIVIDUAL  CREDITORS  TO  PRIORITY  OF  PAY- 
MENT.—In  applying  the  assets  of  a  partnership  to  the  payment  of 
debts,  courts  of  equity  first  apply  firm  assets  to  firm  debts,  and  then 
individual  assets  to  individual  debts:  Thayer  v.  Humphrey,  91  Wis. 
276;  51  Am.  St.  Rep.  887;  Goldthwaite  v.  Janney,  48  Am.  St.  Rep. 
56,  and  note;  Jackson  Bank  v.  Durfey,  72  Miss.  971;  48  Am.  St.  Rep. 
596,  and  note.  Generally  speakins,  partnership  creditors  cannot  prove 
in  competition  with  the  individual  creditors  of  a  partner:  Thayer 
v.  Humphrey.  91  W^is.  276;  51  Am.  St.  Rep.  887.  The  equitable  rule 
is  th.at,  in  eases  of  insolvency,  the  individual  creditors  of  an  Insol- 
Tent  partnership  shall  be  given  precedence  In  the  distribution  ofl 
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Individual  assets:  See  monographic  note  to  Smith  v.  Smith,  43  Am. 
St.  Rep.  369,  on  the  rights  and  remedies  of  partnership  creditors: 
Hundley  v.  Farris,  103  Mo.  78;  23  Am.  St.  Kep.  863,  and  note;  Pow- 
ers  v.. Large,  69  Wis.  621;  2  Am.  St.  Rep.  767;  Payne  v.  Matthews, 
6  Paige,  19;  29  Am.  Dec.  738.  An  insolvent  partnership,  composed 
of  three  of  the  four  members  of  another  insolvent  partnership,  can- 
not, as  a  creditor  of  the  latter,  share  equally  with  the  latter's  other 
creditors  in  the  distribution  of  its  assets:  McCruden  v.  Jonas,  173 
Pa.  St.  507;  51  Am.  St.  Rep.  774.  A  debt  due  from  a  partner  to  his 
firm  passes,  on  its  insolvency,  like  other  debts,  to  the  creditors  of 
the  firm,  who  are  alone  entitled  to  receive  payment  of  such  debt: 
Ward  V.  Brandt,  11  Mart.  (La.)  331;  13  Am.  Dec.  352. 

CORPORATIONS-SOLE  OWNER  OF  STOCK— LIABILITY.— If 
one  stockholder  purchases  all  the  stock  of  a  corporation,  the  cor- 
porate and  individual  property  are  ordinarily  alike  liable  for  the 
debt  of  such  owner:  Louisville  Banking  Co.  y.  Elsenman,  94  Ky.  83; 
42  Am.  St.  Rep.  335. 

CORPORATIONS— FORMATION-COLLATERAL  ATTACK.— A 
substantial  compliance  with  the  statute  is  suflicient  in  the  formation 
of  corporations:  Windsor  Electric  Light  Co.  v.  Tandy,  66  Vt.  248;  44 
Am.  St.  Rep.  838,  and  note.  The  validity  of  the  incorporation  of  a 
company  cannot  be  attacked  collaterally:  Goodrich  T.  Reynolds,  31 
111.  490;  83  Am.  Dec.  240;  Laflin  etc  Powder  Oo.  T.  Slnshelmer,  46 
Md.  315;  24  Am.  Rep.  622. 
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PRINCIPAL  AND  AGENT— RESCISSION  BECAUSE  OF  UN- 
AUTHORIZED AGREEMENT  OF  AGENT.— If  an  agent  employed 
to  sell  real  property  makes  an  unauthorized  agreement  or  representa- 
tion to  iuduce,  and  which  does  induce,  a  purchase,  the  purchaser  be- 
lieving that  the  agent  had  authority  to  malie  it,  and  the  principal 
having  no  knowledge  that  it  had  been  made,  the  purchaser  on  a 
breach  of  such  agreement  has  the  right  to  rescind  the  purchase  and 
recover  tlie  money  paid.  The  principal  cannot  retain  what  Is  bene- 
ficial in  the  transaction  and  reject  what  is  onerous. 

A  PRINCIPAL  REJECTING  THE  MEANS  BY  WHICH  HIS 
AGENT  PROCURED  A  CONTRACT  entitles  the  other  party  to  re- 
scind, whether  the  unauthorized  act  of  the  agent  was  fl-audulent  or 
was  merely  a  matter  of  warranty  or  promise. 

A  RESCISSION  OF  THE  PURCHASE  OF  LAND  is  not  pre- 
vented by  the  fact  that  the  purchaser  has  been  in  possession  for  a 
considerable  length  of  time. 

VENDOR  AND  VENDEE— AGREEMENT  NOT  TO  SELL 
EXCEPT  AT  A  SPECIFIED  PRICE  IS  VALID.— An  agreement  in 
selling  part  of  a  tract  of  land  that  the  vendor  will  not  sell  any  of 
the  residue,  except  for  a  specified  price  per  front  foot,  Is  not  void 
as  against  public  policy  in  that  it  may  remove  a  large  tract  from 
the  market  for  a  very  long  time.  The  agreement  should  be  con- 
strued in  view  of  the  circumstances,  and  no  limitation  being  fixed, 
it  must  last  for  a  reasonable  ieugth  of  time. 

DEED  — AGREEMENT,  WHEN  NOT  MERGED  IN.— An 
agreement  made  before  the  sale  of  land  that  the  grantor  will  not  sell 
any  part  of  the  remaining  tract,  except  at  a  specified  price  per  front 
foot,  does  not  contradict  anytliing  in  the  subsequent  deed  of  thfv 
property,  and  therefore  does  not  merge  in  such  deed.  It  is  a  col- 
lateral agreement  on  a  distinct  subject,  and,  though  oral,  may  be 
proved. 

RESCISSION,  PROPER  REMEDY  TO  ENFORCE.— Where  a 
purchaser  of  land  who  has  given  a  note  or  mortgage  in  part  payment 
of  the  purchase  price  wishes  to  rescind,  his  remedy  is  in  equity. 

(427) 
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C.  A.  Williams,  for  the  defendant. 
J.  C.  Gray,  for  the  plaintiffs. 

*  ALLEK,  J.  This  case  comes  up  on  demurrer.  According 
to  the  averments  of  the  bill,  an  agent  employed  by  the  defend- 
ant to  oifer  the  defendant's  land  for  sale,  in  order  to  induce  the 
plaintiffs  to  buy  a  lot  at  three  dollars  and  fifty  cents  a  foot,  of- 
fered in  behalf  of  the  defendant  that,  if  they  would  do  so,  the 
defendant  would  not  sell  any  of  its  land  shown  on  a  plan  at  less 
than  that  price.  The  plaintiffs  accepted  the  offer,  and  agreed 
to  buy  a  lot  on  ^  the  terms  offered,  and  afterward  took  a  deed 
thereof  from  the  defendant.  The  agent's  offer  was  not  in  writ- 
ing, nor  did  the  defendant  give  him  any  authority  to  make  it, 
and  at  the  argument  the  plaintiffs  conceded  that  he  had  no  im- 
plied authority;  but  the  plaintiffs  never  doubted  that  he  had 
authority.  Within  a  little  less  than  a  year  after  the  plaintiffs 
took  their  deed,  the  defendant  was  offering  lots,  and  actually 
sold  two  lots,  at  less  than  that  price.  The  plaintiffs  were  soon 
informed  of  these  facts,  and  notified  the  defendant  that  such 
sales  were  a  breach  of  its  agreement.  The  defendant  denied 
that  its  agent  had  any  authority  to  make  such  an  agreement,  and 
repudiated  the  same.  Up  to  this  time  the  plaintiffs  had  no  doubt 
that  the  agreement  was  made  with  the  authority  of  the  defend- 
ant, and  there  had  been  no  communication,  nor  occasion  for 
communication,  between  the  plaintiffs  and  the  defendant  upon 
the  subject  of  the  agreement.  Negotiations  ensued,  and  about 
five  months  later  the  plaintiffs  notified  the  defendant  of  their 
election  to  rescind  the  transaction,  and  demanded  back  the 
money  paid  by  them,  and  the  cancellation  of  a  note  given  in  part 
payment,  and  a  discharge  from  the  covenants  of  a  mortgage  giv- 
en to  secure  the  note. 

The  defendant  contends  that  there  was  no  contract  until  the 
principals  made  one,  and  that  the  defendant  never  contemplated 
that  the  agreement  now  relied  on  should  form  a  part  of  the  trans- 
action. The  bill  sufficiently  avers  that  there  was  a  contract  be- 
tween the  plaintiffs  and  the  agent,  and  that  it  was  understood 
by  the  plaintiffs  that  the  agent's  agreement  with  respect  to  the 
price  in  the  future  should  form  a  part  of  the  transaction.  This 
was  not  so  understood  or  contemplated  by  the  defendant,  and 
the  agent  had  no  express  or  implied  authority  to  make  the  agree- 
ment. Accordingly,  we  are  to  assume  that  the  plaintiffs  accepted 
the  deed  with  the  understanding  that  they  had  an  oral  contract 
of  the  defendant,  through  its  agent,  in  respect  to  the  price  at 
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whicli  future  sales  diould  be  made,  when,  in  point  of  fact,  they 
had  not  got  one. 

The  question  does  not  arise  in  this  case  whether  the  plaintiffs, 
retaining  the  land,  could  maintain  an  action  for  damages  against 
the  defendant  for  breach  of  its  agent's  contract.  The  plaintiffs 
make  no  claim  for  damages.  Neither  do  they  make  **  any  charge 
of  fraud.  But  they  seek  to  rescind  the  transaction,  on  the 
ground  that  they  did  not  get  what  they  thought  they  were  get- 
ing,  namely,  an  agreement  to  keep  up  the  price  of  the  neighbor- 
ing lots.  The  defendant  repudiates  the  contract  which  its  agent 
made  in  its  behalf,  as  unauthorized  and  void.  The  plaintiffs 
concede  the  defendant's  right  to  do  this.  The  question  is.  Can 
the  plaintiffs,  under  this  state  of  things,  be  held  to  their  pur- 
chase, or  are  they  entitled  to  rescind  it,  and  get  back  the  con- 
sideration which  they  paid,  upon  reconveying  the  land  to  the 
defendant?  Upon  the  averments  of  the  bill,  we  think  that  they 
have  this  right  of  rescission.  The  defendant  would  not  have  se- 
cured the  advantage  of  the  sale  to  the  plaintiffs  except  for  the 
offer  and  promise  of  its  agent.  The  defendant  employed  him  to 
qffer  its  land  for  sale.  He  made  the  offer  of  a  lot  to  the  plain- 
tiffs, accompanied  by  the  promise  which  has  been  mentioned. 
The  plaintiffs  agreed  to  take  the  land  with  the  promise.  It  turns 
out  that  they  got  the  land  without  the  promise.  The  defendant 
cannot  retain  what  is  beneficial  in  the  transaction,  while  dis- 
claiming what  is  onerous.  When  it  repudiates  the  means  by 
which  the  plaintiffs  were  brought  to  contract  with  it,, this  entitles 
the  plaintiffs  to  give  up  the  contract  altogether,  unless  there  is 
some  other  objection  to  their  doing  so.  The  rule  in  this  respect 
is  the  same,  whether  the  unauthorized  act  of  the  agent  was  fraud- 
ulent, or  merely  a  matter  of  warranty  or  promise:  Udell  v.  Ather- 
ton,  7  Hurl,  &  N.  172;  Brady  v.  Todd,  9  Com.  B.,  K  S.,  592,  606, 
ad  finem;  Western  Bank  of  Scotland  v.  Addie,  L.  R.  1  H.  L.  S. 
145;  Houldsworth  v.  Glasgow  Bank,  5  App.  Cas.  317;  Kennedy 
v.  McKay,  43  N.  J.  L.  288;  39  Am.  Rep.  581;  Titus  v.  Cairo  etc. 
R.  R.  Co.,  46  K  J.  L.  393,  420;  Krumm  v.  Beach,  96  N.  Y.  398; 
Eberts  v.  Selover,  44  Mich.  519;  38  Am.  Rep.  278;  Knappen  v. 
Freeman,  47  Minn.  491. 

Such  rescission,  however,  is  only  allowable  when  it  is  possible 
to  restore  the  other  party  to  his  former  position.  The  defend- 
ant contends  that  enough  appears  on  the  face  of  the  plaintiffs* 
bill  to  show  that  this  cannot  be  done  in  the  present  case,  be- 
cause the  plaintiffs  were  in  possession  of  the  lot  purchased,  and 
had  the  benefit  of  the  agent's  agreement,  for  nearly  a  year  before 
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they  sought  to  rescind.  But  these  facts  do  not  of  themselves 
prevent  a  rescission.  There  may  be  a  rescission  of  a  purchase  of 
'  land  after  the  purchaser  has  been  in  possession  for  a  consid- 
erable length  of  time:  Nealon  v.  Henry,  131  Mass.  153;  Lindsay 
Petroleum  Co.  v.  Hurd,  L.  E.  5  P.  C.  231;  and  although  the  land 
restored  has  fallen  in  value:  Neblett  v.  Macfarland,  92  U.  S.  101, 
104;  Western  Bank  of  Scotland  v.  Addie,  L.  R.  1  H.  L.  S.  145, 
166.  The  bill  discloses  nothing  to  show  that  the  defendant  can- 
not be  restored  to  its  former  position. 

The  defendant  contends  that  the  offer  of  the  agent  that  the 
defendant  would  not  sell  any  of  its  other  land  for  less  than  three 
dollars  and  fifty  cents  a  foot,  if  made,  was  void  as  against  public 
policy,  in  that  it  might  remove  from  sale  in  the  market 
a  very  large  tract  of  land  in  Boston  for  a  very  long  time, 
namely,  until  the  defendant  could  obtain  that  price  for 
every  foot  of  its  remaining  land.  But  such  an  agreement 
is  to  be  construed  in  view  of  the  circumstances,  and,  no 
limit  of  time  being  fixed,  it  would  only  last  for  a  reasonable 
length  of  time:  Park  v.  Whitney,  148  Mass.  278;  Loring  v.  Bos- 
ton, 7  Met.  409',  Atwood  v.  Cobb,  16  Pick.  227,  231;  26  Am.  Dec. 
€57;  Sugden  on  Vendors  and  Purchasers,  14th  ed.,  271;  1  Chitty 
on  Contracts,  11th  Am.  ed.,  434;  2  Chitty  on  Contracts,  11th 
Am.  ed.,  1062.  So  construed,  it  is  not  open  to  objection  on  the 
ground  of  public  policy:  Winsor  v.  Mills,  157  Mass.  362,  364. 
On  the  face  of  the  bill,  we  cannot  say  that  one  year  was  an  unrea- 
sonable time. 

It  is  also  contended  that  the  agreement  of  the  agent,  if  made, 
was  merged  in  the  defendant's  deed,  and  cannot  be  proved  by 
parol  evidence.  It  is  clear  that  the  agreement  contradicts  noth- 
ing in  the  deed  because  the  deed  contains  nothing  upon  this  sub- 
ject. The  agreement  appears  to  have  been  collateral,  and  on  a 
distinct  subject,  and,  though  merely  oral,  it  might  be  proved: 
Durkin  v.  Cobleigh,  156  Mass.  108;  32  Am.  St.  Rep.  436,  and 
cases  there  cited. 

Finally,  it  is  contended  that  the  plaintiffs*  proper  remedy  was 
at  law.  But  the  plaintiffs  sought  not  only  a  return  of  the  money 
which  they  had  paid,  but  a  cancellation  of  the  note  and  a  dis- 
charge from  the  covenants  of  the  mortgage.  A  bill  in  equity  is 
the  proper  remedy  under  such  circumstances. 

According  to  the  terms  of  the  report,  the  defendant  may  file 
an  answer  to  the  bill. 

Demurrer  overruled. 
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AGENCY— MISREPRESENTATIONS  BY  AGENT— RESCISSION 
OP  CONTRACT.— If  an  agent  obtains  possession  of  the  property  of 
another,  by  maliing  a  stipulation  or  condition  which  he  is  not  au- 
thorized to  malce,  the  principal  must  either  return  the  property,  or 
remain  subject  to  the  condition  upon  which  it  was  parted  with  by 
the  former  owner:  MeyerhofC  v.  Daniels,  173  Pa.  St.  555;  51  Am.  St. 
Rep.  782,  and  note;  also,  note  to  Wheeler  and  Wilson  Mfg.  Co.  v. 
Anghey,  27  Am.  St.  Rep.  640.  One  adopting  and  receiving  the  ben- 
efits of  the  representations  of  another  must  accept  their  burdens: 
Eastman  v.  Provident  etc.  Relief  Assn.,  65  N.  H.  176;  23  Am.  St. 
Rep.  29,  and  note,  and  Gunther  y.  Ullrich,  82  Wis.  222;  33  Am.  St. 
Rep.  32. 

VENDOR  AND  PURCHASER- RESCISSION  BY  VENDEE  IN 
POSSESSION.— An  executory  contract  for  the  purchase  of  a  tract 
of  land  may  be  rescinded  by  the  vendee,  when  he  enters  into  pos- 
session, relying  upon  erroneous  and  fraudulent  representations  of 
the  vendor:  Newton  v.  ToUes,  66  N.  H.  136;  49  Am.  St.  Rep.  593. 
The  vendee  must  return  the  property  In  substantially  the  same  con- 
dition In  which  he  received  it,  though  his  right  to  rescind  a  con- 
tract for  the  purchase  of  land  Is  not  defeated  by  the  fact  that  the 
land  has  depreciated  in  value  while  out  of  the  vendor's  possession: 
Goodrich  v.  Lathrop,  94  Cal.  56;  28  Am.  St.  Rep.  91,  and  note. 

EQUITY— JURISDICTION— RESCISSION  OF  CONTRACTS.— As 
to  the  extent  of  equity's  jurisdiction  in  the  rescission  of  contracts, 
see  extended  note  to  Hough  v.  Hunt,  15  Am.  Dec.  572;  also  note  to 
Bryant  v.  Isburgh,  74  Am.  Dec.  657. 

CONTRACTS— VOID  AS  AGAINST  PUBLIC  POLICY.— Contracts 
in  restraint  of  trade  depend  for  their  validity  upon  the  reasonable- 
ness of  their  restrictions  under  the  conditions  in  each  case:  Consum- 
ers' Oil  Co.  V.  Nunnemaker,  142  Ind.  560;  51  Am.  St.  Rep.  193,  and 
note.  Contracts  are  against  public  policy,  and  tlierefore  void,  when- 
ever their  subject  matter  tends  to  produce  Injustice  or  oppression, 
restraint  of  liberty  or  of  legal  right,  to  obstruct  or  prevent  the  ad- 
ministration of  law,  to  interfere  with  or  control  executive,  legisla- 
tive, or  other  olHcial  action,  or  to  prevent  competition:  Brool^s  T. 
Cooper,  50  N.  J.  Eq.  761;  35  Am.  St.  Rep.  793,  and  note.    ' 

DEEDS— AGREEMENTS-WHEN  MERGED  IN.— The  rule  Is 
generally  recognized,  and  almost  universally  applied,  that  all  arti- 
cles of  agteement  for  the  sale  of  land  are  merged  In,  and  extin- 
guished by,  a  subsequent  deed  thereof  between  the  parties.  Such  a 
deed,  when  delivered  and  accepted,  Is  deemed,  In  the  absence  of 
fraud  and  mistalie,  to  express  the  final  and  entire  contract  between 
the  parties,  and  any  Inconsistencies  between  the  original  contract 
of  sale  and  the  subsequent  deed  are,  In  general,  to  be  explained  by 
the  latter:  Extended  note  to  Clifton  T.  Jackson  Iron  Co.,  16  Am.  St. 
Rep.  622;  Slocum  y.  Bracy,  55  Minn.  249;  43  Am.  8t  Rep.  499,  and 
oote. 
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FRAUDULENT  TRANSFER  TO  A  PARTNEJRSHIP  OP 
WHICH  TRANSFERRER  IS  A  MEMBER.— Though  the  object  of  A 
person  In  forming  a  partnership  with  another  and  transferring  prop- 
erty to  him  is  fraudulent  as  against  his  creditors,  and  in  contraven- 
tion of  the  statute  relating  to  insolvency,  the  transfer  cannot  be 
avoided,  if  the  other  partner  did  not  linow  of,  nor  participate  in, 
the  fraud,  and  purchased  In  good  faith  and  for  a  valuable  consld- 
eration. 

EXECUTION.  —  THE  PROPERTY  OP  A  PARTNERSHIP 
CANNOT  BE  ATTACHED  UNDER  A  CLAIM  AGAINST  ONE  OP 
THE  PARTNERS,  and  an  otficer  levying  such  an  attachment  ac- 
quires no  title. 

A  PARTNERSHIP  MAY  MAINTAIN  AN  ACTION  IN  THE 
NAME  OF  ALL  THE  PARTNERS,  notwithstanding  proceedings  in 
insolvency  against  one  of  them,  and  notwithstanding  he  was  guilty 
of  fraud  in  forming  the  partnership  to  prevent  the  attachment  of  the 
property  for  which  the  firm  brings  an  action. 

INSOLVENCY  OF  PARTNERSHIP,  WHAT  IS  NOT.— It  i» 
only  when  the  partnership  is  insolvent  through  the  insolvency  of  all 
the  members  thereof  that  a  court  of  insolvency  in  Massachusetts  ac- 
quires jurisdiction  to  settle  the  affairs  of  the  partnership.  There- 
fore, a  court  having  jurisdiction  of  proceedings  against  one  only  of 
the  partners,  the  other  and  the  partnership  being  solvent,  acquire* 
no  title  over  the  partnership  property. 

ATTACHMENT  OF  PARTNERSHIP  PROPERTY  UNDER 
A  WRIT  AGAINST  ONE  PARTNER  ONLY— MITIGATION  OP 
DAMAGES. — If  an  officer,  under  a  writ  against  one  partner  only, 
attaches  partnership  property,  he  cannot,  in  an  action  of  tort  against 
him  therefor,  prove  in  mitigation  of  damages  that  he  delivered  the 
property  to  an  assignee  in  insolvency  of  the  member  against  whom 
the  writ  issued. 

PARTNERSHIP.— ON  THE  INSOLVENCY  OP  A  MEMBER 
OP  A  PARTNERSHIP,  the  solvent  member  is  entitled  to  the  posses- 
sion of  the  property,  and  is  bound  to  wind  up  its  affairs*  and  to  dis- 
charge its  liabilities.  The  assignee  of  the  insolvent  partner  has  no 
right  to  the  possession  of  the  property,  and  his  only  remedy  is  by 
proceedings  in  equity. 

Tort  by  Eussell  and  Martin,  copartners,  doing  business  under 
the  name  of  Charles  E.  Eussell  &  Co.,  to  recover  for  the  con- 
version of  personal  property.  The  defendant,  a  deputy  sheriff, 
attached  the  property  under  a  writ  against  the  plaintiff  Martin. 
It  appeared  that  in  August,  1893,  Martin  was  carrying  on  busi- 
ness as  a  merchant,  managing  two  stores;  that  he  had  become  em- 
barrassed, and  was  insolvent  and  in  expectation  of  attachment  of 
his  stock.  Before  that  time  he  had  made  a  proposition  to  Eussell 
to  take  the  latter  into  partnership,  and  during  the  negotiation 
an  inventory  of  stock  was  made,  aggregating  nearly  six  thousand 
dollars,  estimating  the  goods  at  the  prices  paid  for  them  by  Mar- 
tin.    The  latter's  proposition  was  to  take  Eussell  in  as  an  equal 
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partner  on  the  payment  of  one  thousand  dollars.  On  August 
31st,  Kussell  accepted  Martin's  offer,  and  an  agreement  was  en- 
tered into  in  writing  whereby  a  partnership  was  formed,  and 
Eussell  gave  Martin  an  order  on  a  savings  bank  wherein  he  had 
on  deposit  nearly  a  thousand  dollars,  and  the  book  on  the  bank 
evidencing  the  deposit  was  received  by  Martin  about  1  o'clock  of 
that  day.  An  hour  later,  an  attachment  against  the  plaintiff 
Martin  was  levied  upon  the  property.  It  was  conceded  that 
Martin's  object  in  forming  the  partnership  was  to  prevent  an 
attachment  of  the  goods  and  to  evade  the  insolvency  law  of  the 
state.  Eussell  was  in  possession  when  the  attachment  was  levied, 
and  the  evidence  was  not  regarded  as  sufficient  to  prove  any 
knowledge  on  his  part  of  the  purpose  of  Martin  in  forming  the 
partnership.  Proceedings  in  insolvency  were,  after  the  levying 
of  the  attachment,  instituted  against  Martin,  and  his  estate  was 
subjected  to  administration  in  the  insolvency  court.  The  de- 
fendant had  delivered  the  attached  property  to  Martin's  assignee 
in  insolvency.  The  trial  court  ruled  that  the  plaintiffs,  if  entitled 
to  recover  at  all,  were  entitled  to  recover  the  full  value  of  the 
goods.  The  jury  returned  a  verdict  in  favor  of  the  plaintiffs,  and 
the  defendant  alleged  exceptions. 

C.  n.  Sprague,  for  the  defendant. 

0.  A.  De  C'ourcy  and  \V.  Coulson,  for  the  plaintiffs. 

*  KNOWLTON,  J.  The  conveyance  by  Martin  to  Russell 
was,  on  the  part  of  Martin,  fraudulent  as  against  creditors  and 
in  contravention  of  the  statute  relating  to  insolvency.  But  Rus- 
sell had  no  knowledge  of  this  fact,  and  did  not  in  any  way  par- 
ticipate in  the  fraud.  The  contract,  therefore,  took  effect  ac- 
cording to  its  terms,  Russell  became  a  copartner  with  Martin, 
and  the  goods  sold  became  partnership  property.  The  rights  of 
Eussell,  who  bought  in  good  faith  for  a  valuable  consideration, 
were  not  ^  in  any  way  affected  by  the  fraud  of  Martin,  of  which 
he  was  ignorant. 

The  property  which  thus  became  assets  of  the  partnership  un- 
der the  contract  could  not  afterward  be  attached  on  a  claim 
against  one  of  the  partners,  and  the  defendant,  as  attaching  offi- 
cer, acquired  no  valid  title:  Sanborn  v.  Eoyce,  132  Mass.  694; 
Pelletier  v.  Couture,  148  Mass.  269,  271. 

The  action  was  rightly  brought  in  the  name  of  both  members 
of  the  firm,  notwithstanding  the  proceedings  in  insolvency 
against  Martin:  Fish  v.  Gates,  133  Mass.  441;  Fay  v,  Duggan, 
135  Mass.  242;  Hyde  v.  Moxie  Nerve  Food  Co.,  160  Mass.  559. 
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The  fact  that  Martin  was  guilty  of  a  fraud  in  forming  the  part- 
>nership  before  the  attachment  was  made  does  not  prevent  the 
-maintenance  of  the  action.  The  principle  of  the  decision  in 
Jlomer  v.  Wood,  11  Cnsh.  62,  is  not  to  be  extended  to  cases  like 
the  present.  As,  according  to  the  finding  of  the  auditor,  the 
goods  became  partnership  property  even  as  to  creditors,  notwith- 
standing the  fraud  of  Martin,  the  suit  against  the  defendant  for 
attaching  it  wrongfully  does  not  involve  any  question  in  regard 
to  the  right  of  Martin  to  rescind  or  repudiate  the  contract,  nor 
bring  his  previous  conduct  within  the  issue.  The  defendant's  act 
in  attaching  the  partnership  property  was  a  trespass,  and  the  own- 
ers of  the  property,  or  the  parties  in  possession  of  it,  might  sue 
for  damages  without  regard  to  the  question  whether  one  of  them 
in  a  previous  transaction  had  been  guilty  of  a  wrong  against  third 
parties:  Ball  v.  Corcoran,  107  Mass.  251;  9  Am.  Rep.  30;  New- 
comb  V.  Boston  etc.  Dept.,  146  Mass.  596,  602;  4  Am.  St.  Rep. 
554;  Stillings  v.  Turner,  153  Mass.  534. 

The  remaining  question  in  the  case  is,  whether  the  defendant 
is  entitled  to  show,  in  mitigation  of  damages,  that  he  delivered 
the  property  to  the  assignee  in  insolvency  of  Martin.  After  the 
commencement  of  the  proceedings  in  insolvency,  Russell  alone 
had  a  right  to  the  possession  of  the  property.  The  assignee  of 
Martin  was  only  entitled  to  a  share  in  the  surplus  of  the  partner- 
'Ship  assets,  if  anything  remained  after  paying  the  debts.  The 
partnership,  being  solvent  through  the  solvency  of  the  partner 
Russell,  was  not  brought  into  the  court  of  insolvency,  and  that 
court  acquired  no  jurisdiction  to  settle  its  affairs.  It  is  to  be 
remembered  that  our  courts  of  insolvency  are  creatures  of  the 
***  statute,  and  that  they  have  no  jurisdiction  except  that  which 
the  statute  gives  to  them.  Their  only  jurisdiction  over  partner- 
•ehips  is  conferred  by  the  Public  Statutes,  chapter  157,  section 
120,  et  infra.  It  is  only  "when  two  or  more  persons  who  are 
partnei's  become  insolvent,"  that  is,  when  the  partnership  is  in- 
solvent through  the  insolvency  of  all  the  members  of  the  firm, 
that  a  court  of  insolvency  acquires  jurisdiction  to  settle  the  af- 
fairs of  the  partnership;  and,  in  such  a  case,  a  warrant  is  issued 
upon  which  the  joint  stock  and  property  of  the  firm  and  the  sepa- 
rate estate  of  each  of  the  partners  are  taken. 

Until  the  enactment  of  the  statutes  of  1894,  chapter  164,  courts 
of  insolvency  had  no  jurisdiction  in  equity,  and  that  statute  con- 
fers no  jurisdiction  to  interfere  in  the  affairs  of  a  partnership 
-which  is  not  brought  into  the  court  of  insolvency  by  regular  pro- 
ceedings by  or  against  it,  except  in  cases  where,  incidentally  to 
•the  proceedings  in  insolvency,  there  is  a  groimd  for  equitable  re- 
lief under  the  principles  which  govern  other  courts  of  equity. 
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When  a  partnership  is  dissolved  by  the  death  or  insolvency  of 
one  of  its  members,  the  surviving  partners  in  case  of  death,  or 
the  solvent  partners  in  case  one  of  the  firm  is  in  insolvency,  are 
entitled  to  the  possession  of  the  partnership  property,  and  are 
bound  to  pay  all  of  the  firm's  debts.  It  is  their  duty  to  wind  up 
the  affairs  of  the  partnership,  and  to  pay  over  to  the  representa- 
tive of  the  deceased  or  insolvent  partner  his  share  of  the  assets, 
if  there  are  any  after  paying  the  firm's  liabilities:  Fern  v.  Gush- 
ing, 4  Gush.  357;  Dearborn  v.  Keith,  5  Gush.  224;  Hanson  v. 
Paige,  3  Gray,  239,  242;  Gunningham  v.  Munroe,  15  Gray,  471, 
479;  Nutting  v.  Ashcroft,  101  Mass.  300;  Pelletier  v.  Gouture, 
148  Mass.  269,  271;  Amsinck  v.  Bean,  22  Wall.  395;  Lindley  on 
Partnership,  2d  Am.  ed.,  669,  et  seq.  If  they  fail  to  do  their 
duty  in  these  particulars,  the  executor,  administrator,  or  assignee 
may  have  a  remedy  in  a  court  of  equity.  So  long  as  the  solvent 
partners  are  ready  and  willing  properly  to  settle  the  business  and 
dispose  of  the  property  of  the  partnership,  and  properly  to  ac- 
count for  and  pay  over  the  proceeds,  an  assignee  in  insolvency, 
under  our  statute,  has  no  right  to  the  possession  of  the  partner- 
ship property.  The  partnership  property  and  the  solvent  mem- 
bers of  the  firm  are  not  within  the  jurisdiction  of  the  court  of  in- 
solvency. They  can  be  brought  within  its  jurisdiction  only  up- 
on proceedings  in  ^^  equity  under  the  statutes  of  1894,  chapter 
164,  founded  upon  facts  which  would  give  jurisdiction  to  a  court 
of  general  jurisdiction  in  equity.  Some  of  the  dicta  in  Wilkins 
V.  Davis,  15  Nat.  Bank.  Eeg.  60,  2  Low.  511,  are  not  in  accord- 
ance with  the  decisions  and  practice  under  the  statutes  of  Massa- 
chusetts. It  follows  that  the  surrender  of  the  property  by  the 
defendant  to  Martin's  assignee  in  insolvency  was  irregular  and 
unauthorized.  It  cannot  avail  the  defendant  as  a  defense  in  this 
action  by  way  of  mitigation  of  damages  or  otherwise.  In  the 
opinion  of  a  majority  of  the  court,  the  plaintiff  Eussell  was  enti- 
tled to  have  from  the  defendant  all  of  the  property  taken  under 
the  attachment,  and,  it  not  having  been  returned  to  him,  he  may 
recover  the  full  value  of  it. 

Exceptions  overruled. 

PARTNERSHIP— DTSSOI>UTION— RIGHT  OF  LIQUIDATING 
PARTNERS.— A  partnership  Is  flipsolved  by  the  bankniptcy  of  one 
of  !ts  members:  Enstis  v.  Bolles,  146  Mass.  413;  4  Am.  St.  Rep.  327. 
CJontra:  Slegel  v.  Chldsey,  29  Pa.  St.  279;  70  Am.  Dec.  124,  and  Ar- 
nold V.  Brown,  24  Pick.  89;  35  Am.  Dec.  296.  The  assignee  of  the 
bankrupt  <i"fl  the  solvent  jinrtners  become  tenants  in  common  or 
Joint  owners  of  the  partnership  property,  and  must  unite  In  suits  re- 
specting it:  Halsey  v.  Norton,  45  Miss.  703;  7  Am.  Rep.  746.  After 
dissolution,  a  partnership  has  a  limited  existence  for  the  purpose  of 
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making  good  all  outstanding  engagements,  of  taking  and  settling  all 
accounts,  and  collecting  all  the  property,  means,  and  assets  of  th« 
partnership  existing  at  the  time  of  its  dissolution  for  the  benefit  of 
all  interested:  Western  Stage  Co.  v.  Walker,  2  Iowa,  504;  65  Am. 
Dec.  789.  See  monographic  note  to  Gllmore  v.  Ham,  40  Am.  St.  Rep. 
561,  on  "The  pKDwers,  rights,  liabilities,  and  remedies  of  partners 
after  the  dissolution  of  the  firm." 

FRAUDULENT  CONVEYANCES— NECESSITY  OF  GRANTEE'S 
KNOWLEDGE  OF  GRANTOR'S  FRAUDULENT  INTENT.— A 
sale,  though  made  by  a  vendor  with  fraudulent  intent,  will  not  be 
declared  void  unless  the  vendee  had  actual  knowledge  and  notice  of 
such  intent:  State  v.  Mason,  112  Mo.  374;  84  Am.  St.  Rep.  390,  and 
extended  note. 

The  Levy  on  Partnership  Assets  of  a  Writ  aeralnst  One  Partner  Only. 

We  have  heretofore  treated  In  this  series  of  the  rights  and  rem- 
edies of  partnership  creditors,  and  have  shown  that  they  are 
entitled  to  precedence  over  the  creditors  of  the  individual 
members  of  the  partnership  In  seeking  satisfaction  out  of  the 
firm  assets:  Note  to  Smith  v.  Smith,  43  Am.  St.  Rep.  364-380. 
Upon  that  subject  the  authorities  are  numerous  and  consistent,  and 
there  is  little  or  no  difficulty  in  ascertaining  and  formulating  the 
rules  sustained  by  them.  We  propose  here  to  treat  of  the  right  of 
a  creditor  of  a  member  of  a  firm  to  reach  the  Interest  of  that  mem- 
ber, and  make  It  respond  for  the  satisfaction  of  the  obligation  held 
by  such  creditor. 

Real  property,  technically  speaking,  can  never  belong  to  a  part- 
nership, though  It  may.  In  equity,  be  treated  as  partnership  prop- 
erty, and  members  and  creditors  of  the  partnership  may  there  In- 
sist upon  its  being  applied  to  the  extinction  of  partnership  obliga- 
tions. If,  however,  an  execution  or  attachment  should  issue  against 
a  member  of  a  partnership,  the  levy  thereof  against  real  property 
standing  in  the  name  of  the  partners  under  such  circumstances  that 
It  would.  In  equity,  be  regarded  as  partnership  property,  must  be 
made  in  precisely  the  same  manner  as  if  such  real  estate  were  not 
equitably  partnership  property.  Therefore,  If  there  be  a  levy  upon 
the  Interest  of  a  member  of  a  firm  In  real  property  belonging  to  it, 
and  a  subsequent  levy  under  a  writ  against  the  partnership,  followed 
by  a  sale  thereunder,  and  the  title  of  the  different  purchasers  there- 
at is  drawn  into  question  In  an  action  of  ejectment  or  other  proceed- 
ing at  law,  the  writ  first  levied  must  be  conceded  precedence:  Peck 
V.  Fisher,  7  Cush.  386;  Golden  State  etc.  Works  v.  Davidson,  73  Cal. 
389,  In  a  proper  case,  equity  might  interpose  to  deprive  the  Individ- 
ual creditor  of  the  fruits  of  his  purchase:  Bopp  v.  Fox,  63  111.  540; 
Price  V.  Hicks,  14  Fla.  565;  but  before  equity  will  do  so,  It  would 
doubtless  be  necessary  to  charge  the  purchaser  with  notice  of  the 
partnership  equities  at  or  prior  to  the  acquisition  of  his  title.  As, 
however,  an  oflicer  acting  under  an  execution  or  attachment.  In 
seeking  to  make  a  levy  upon  real  estate  standing  In  the  name  of 
the  members  of  a  partnership,  need  not  take  any  notice  of  the  part- 
nership in  making  his  levy,  we  shall  not  give  any  further  attention 
to  this  portion  of  our  subject,  and  shall  confine  our  observations  to 
proceedings  directed  against  the  interest  of  a  partner  in  the  personal 
property  of  the  partnership. 
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The  Interest  of  a  Partner  is  Subject  to  \Execution. — ^In  no  case,  so 
far  as  we  are  aware,  has  it  ever  been  suggested  that  the  Interest  of 
a  partner  In  the  firm  property  is  not  subject  to  execution  and  at- 
tachment, for  the  satisfaction  of  his  individual  debt,  to  the  same 
extent  as  if  it  were  his  individual  property:  Jones  v.  Thompson,  12 
Cal.  191;  Shaw  v.  McDonald,  21  Ga.  S95;  Jones  v.  Stratton,  32  111. 
202;  Burgess  v.  Atkins,  5  Blaclif.  337;  Watson  v.  Gabby,  18  B.  Mon. 
658;  Douglas  v.  AVinsloAV,  20  Me.  90;  Dow  v.  Sayward,  12  N.  H. 
271;  Moody  v.  Payne,  2  Johns.  Oh.  548;  Wilson  v.  Conine,  2  Johns. 
Oh.  280;  Walsh  v.  Adams,  3  Denio,  125;  Scrugham  v.  Carter,  12 
Wend.  131;  Nixon  v.  Nash,  12  Ohio  St.  647;  80  Am.  Dec.  390;  Knox 
T.  Summers,  4  Yeates,  477;  Knerr  v.  Hoffman,  65  Pa.  St.  126;  Has- 
kins  V.  Everett,  4  Sneed,  531;  Chapman  v.  Koops,  3  Bos.  &  P.  289; 
Holmes  t.  Mentze,  4  Ad.  &  E.  431;  Parsons  on  Partnership,  352. 

Exemptions. —  In  some  states,  the  interest  of  a  partner  may  be  sub- 
ject to  levy,  though  It  would  not  be  subject  thereto  were  the  prop- 
erty levied  upon  his  alone.  We  refer  here  to  the  question  whether  it 
may  be  exempt  from  execution  or  attachment  under  the  laws  of 
the  state  exempting  from  such  writs  property  of  a  certain  character 
or  value.  It  has  sometimes  been  insisted  that  the  terms  and  pur- 
poses of  these  exemption  laws  were  such  as  to  Indicate  that  they 
were  applicable  only  when  the  debtor  was  the  sole  owner  of  the 
property  claimed  to  be  exempt:  Guptil  v.  McFee,  9  Kan.  30;  Pond 
V.  Kimball,  101  Mass.  105;  Bonsall  v.  Comly,  44  Pa.  St.  442.  As  each 
of  the  partners  has  an  interest  in  the  satisfaction  of  the  firm  obli- 
gations out  of  the  firm  assets,  there  is  a  propriety  in  holding  that 
no  one  of  the  partners,  against  the  consent  of  the  others,  has  any 
right  to  insist  that  a  portion  of  the  partnership  assets  is  exempt 
from  attachment  or  execution  Issued  upon  a  partnership  obligation: 
Till's  case,  3  Neb.  261;  Burns  v.  Harris,  67  N.  C.  140.  Where,  how- 
ever, the  claim  to  exemption  is  not  prejudicial  to  the  other' members 
of  the  partnership,  there  seems  to  be  no  reason  for  denying  it  on 
the  ground  that  the  debtor  owns  a  part,  instead  of  the  whole,  of 
the  property.  Exemption  statutes  are  in  most  states  liberally  con- 
strued, so  as  to  promote  the  policy  on  which  they  are  based,  and 
accomplish  the  purposes  to  which  they  are  directed.  Prominent 
among  these  is  the  protection  of  the  poor,  by  allowing  them  the  im- 
plements of  their  trade  and  the  other  means  essential  to  enable 
them  to  gain  a  livelihood,  and  where  a  man  is  supporting  his  fam- 
ily by  the  aid  of  a  team  or  of  tools,  or  of  provisions  which  he  would 
be  entitled  to  retain  if  owned  by  him  In  severalty,  it  seems  to  be  a 
clear  perversion  of  the  spirit  of  the  exemption  laws  to  deprive  him 
of  a  moiety  of  the  property  because  he  Is  unable  to  own  the  whole. 
Hence,  as  a  general  rule,  a  part  interest  Is,  In  most  of  the  states, 
as  much  exempt  from  execution  as  though  it  were  an  interest  in 
severalty;  and  this  is  true  whether  It  be  held  in  copartnership  or 
cotenancy,  and  whether  the  execution  be  for  the  debt  of  one  owner 
or  for  the  debt  of  all  owners:  Howard  v.  Jones,  50  Ala.  67;  Radcliffe 
T.  Wood,  25  Barb.  52;  Stewart  v.  Brown,  37  N.  Y.  350;  93  Am.  Dec. 
&79;  Burns  r.  Harris,  67  N.  0.  140;  State  v.  Kenan,  U  N.  0.  286; 
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Oilman  ▼.  Wtlliams,  7  Wis.  329;  76  Am.  Dec.  219;  Gaylord  v.  Tmhoff, 
1  Gin.  Rep.  404. 

If  the  levy  is  sought  to  be  made  upon  real  estate  owned  by  the 
members  of  the  partnership,  and  it  is  claimed  by  the  defendant  to 
be  a  homestead,  and  as  such  exempt  from  execution,  the  authorities 
are  not  agreed  as  to  whether  the  exemption  can  be  maintained.  A 
few  of  them  insist  that  the  statutes  creating  th-e  right  to  homestead 
exemption  contemplate  that  the  homestead  shall  exist  only  upon 
property  held  by  the  claimant  in  severalty.  This  claim  seems  to  us 
altogether  unreasonable,  and  it  has  been  abandoned  except  in  a 
very  few  states,  and  even  in  those  the  legislature  has  interposed  to 
correct  the  misdecision  of  the  courts,  by  amending  the  statutes  upon 
the  subject  so  as  to  employ  language  clearly  exempting  the  real 
property  used,  irrespective  of  the  extent  of  the  title  of  the  claimant: 
Freeman  on  Executions,  sec.  243. 

The  Nature  of  a  Partner's  Interest.— It  is  well-known  that  a  part- 
ner has  not  any  absolute  interest  or  title  in  any  of  the  personal  as- 
sets of  the  partnership  property,  and  that  his  interest  consists  of  his 
right  to  have  the  partnership  assets  applied  to  the  extinction  of  the 
partnership  obligations,  and  thereafter  to  have  the  assets  disposed 
of  and  his  moiety  of  the  proceeds  awarded  and  paid  over  to  him. 
It  is  also  well  settled  that  a  creditor,  whether  proceeding  by  attach- 
ment or  execution,  does  not  acquire  any  right  or  title  to  the  prop- 
erty seized  in  addition  to  that  to  which  his  debtor  was  entitled.  A 
partner  has  no  right  during  the  existence  of  the  partnership  to  the 
exclusive  possession  or  use  of  any  of  its  personal  assets,  and  hence 
it  would  seem  to  follow  that  his  creditor  cannot  acquire  any  right 
to  such  exclusive  possession  or  use,  and  therefore  it  would  seem 
that  an  officer  proceeding  under  a  writ  against  a  member  of  a  part- 
nersliip  would  have  no  right  to  talie  the  personal  assets,  or  any  of 
them,  from  the  custody  of  the  partnership,  for  to  do  so  is  to  sub- 
stantially interfere  with  the  property  rights  of  the  members  of  the 
firm  who  are  to  no  extent  liable  under  the  writ.  On  the  other  hand, 
it  is  conceded  that  in  some  manner,  whatever  beneficial  interest  a 
member  of  a  firm  has  in  its  assets,  is  subject  to  execution  and  at- 
tachment, and  there  is  great  difficulty  in  effectively  subjecting  it  to 
either,  unless  the  property  can  be  talien  into  the  custody  of  an  offi- 
cer, and  preserved,  and  the  possession  retained,  at  least,  until  such 
time  as  a  sale  can  be  made. 

When  the  Writ  Which  it  is  Sought  to  Levy  is  an  Attachment,  there 
is  peculiar  hardship  in  permitting  the  officer  to  talie  exclusive  pos- 
session of  the  partnership  property,  or,  indeed,  to  interfere  with 
the  possession  in  any  manner  prejudicial  to  the  interest  of  the  part- 
nership, for  the  issuing  of  the  writ  does  not  necessarily  imply  that 
any  claim  exists  even  as  against  the  defendant  therein,  and  if  the 
claim  is  disputed,  the  ordinary  progress  of  litigation  is  such  that  it 
must  be  a  considerable,  and  it  may  be  a  very  long,  time  before  it 
can  be  ascertained  whether  the  writ  issued  upon  a  just  demand, 
and  will  be  followed  by  a  judgment  and  execution  against  the  de- 
fendant; and  It  would  seem  to  be  especially  Inequitable  to  deprive 
the  partnership  of  the  possession  of  its  property  while  the  supposed 
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Indebtedness  of  a  single  member  thereof  against  whom  a  writ  Is  Is- 
sued is  contested,  and  the  proceeding  may  result  in  his  favor.  There 
are  cases  holding,  therefore,  that  under  an  attachment  against  one 
member  of  a  firm,  its  assets  cannot  be  seized  and  talien  into  the  pos- 
session of  the  attaching  officer:  Morrison  v.  Blodgett,  8  N.  H.  238;. 
29  Am.  Dec.  653;  Dow  v.  Say  ward,  14  N.  H.  1;  Newman  v.  Bean, 
21  N.  H.  93;  Tread  well  v.  BroM-^n,  43  N.  H.  290;  and  In  the  later  of 
these  cases  it  wais  held  sufficient  for  the  officer  to  do  some  significant 
act  indicative  of  his  purpose  to  attach  the  Interest  of  the  defendant 
in  the  firm  property,  but  that  the  attachment  could  not  be  levied  by 
merely  summoning  the  other  partner  as  a  trustee.  Notwithstanding, 
the  seizing  of  the  property  of  the  partnership  under  a  writ  of  attach- 
ment against  one  of  its  members  only  must  usually  operate  with 
greater  hardship  than  a  like  seizing  under  a  writ  of  execution,  we 
have  not  been  able  to  discover  any  case  maiiiug  a  distinction  in 
this  respect  between  the  two  writs,  and,  in  the  absence  of  special 
statutes  upon  the  subject,  we  must  accept  the  rules  applicable  ta» 
the  levy  of  writs  of  execution  as  equally  applicable  to  the  levy  of 
writs  of  attachment:  Cogswell  v.  "Wilson,  17  Or.  31;  Randall  v. 
Johnson,  13  R.  I.  338;  Traftord  v.  Hubbard,  15  R.  I.  326;  Reed  v. 
Shepardson,  2  Vt.  120;  19  Am.  Dec.  697;  Graden  v.  Turner,  15  Wash. 
136. 

Possess  on  Which  may  be  Taken  Under  the  Writ.  —  The  decided 
weight  of  authority,  in  the  absence  of  any  statutory  enactment  upoa 
the  subject,  is  to  the  effect  that  an  officer  seeliing  to  levy  a  writ  of 
attachment  against  a  member  of  a  firm  may  talie  exclusive  posses- 
sion of  the  chattels  of  the  firm,  and  retain  them,  at  least,  until  th& 
day  of  the  sale:  Andrews  v.  Keith,  34  Ala.  722;  Clark  v.  Cushing,  52 
Cal.  617;  Wright  v.  Ward,  65  Cal.  525;  Davis  v.  White,  1  Houst. 
228;  Newhall  v.  Buckingham,  14  111.  405;  White  v.  Jones,  38  111.  159; 
Branch  v.  Wiseman,  51  Ind.  3;  Williams  v.  Lewis,  115  Tnd.  45;  7  Am» 
St.  Rep.  403;  Heishlield  v.  Claflin,  25  Kan.  166;  37  Am.  Rep.  237; 
Hacker  v.  Johnson,  66  Me.  21;  Fogg  v.  Lowry,  68  Me.  78;  28  Am. 
Rep.  19;  People's  Bank  v.  Shryock,  48  Md.  427;  30  Am.  Rep.  476; 
Bai-rett  v.  McKenzie,  24  Minn.  20;  Atkins  v.  Sax  ton,  77  N.  Y.  195; 
Smith  V.  Orser,  42  N.  Y.  132;  Nixon  v.  Nash,  12  Ohio  St.  647;  80  Am. 
Dec.  .390;  Place  v.  Sweetzer,  IG  Ohio,  142;  Randall  v.  Johnson,  13 
R.  I.  338;  Trafford  v.  Hubbard,  15  R.  I.  326;  Saunders  v.  Bartlett, 
12  Heisk.  317;  De  Forest  v.  Miller,  42  Tex.  34;  Reed  v.  Shepardson, 
2  Vt.  120;  19  Am.  Dec.  697;  Graden  v.  Turner,  15  Wash.  136;  United 
States  V.  Williams,  4  McLean,  236;  Stewart  v.  Moore,  1  Handy,  22; 
Bachurst  v.  Clinkard,  1  Show.  173;  Mayhew  v.  Herrick,  7  Com.  B.. 
229;  Parker  v.  Pistor,  3  Bos.  &  P.  288;  Pope  v.  Haman,  Comb.  217; 
Heydon  v.  Heydon,  Salk.  392. 

In  a  few  of  the  states,  though  their  statutes  do  not  specially  pro- 
vide for  the  mode  of  levying  a  writ  against  a  partner  upon  his  in- 
terest in  the  firm,  the  courts  have  reached  the  conclusion  that  the 
nature  of  the  interest  was  not  such  as  to  justify  the  officer  in  seek- 
ing and  tailing  into  his  exclusive  possession  the  assets  of  the  part- 
nership, or  any  part  thereof:  Russell  v.  Cole,  167  Mass.  6;  ante,  p.^ 
432;  Sanborn  v.  Royce,  132  Mass.  594;  Gibson  v.  Stevens,  7  N.  H* 
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852;  G.irvin  r.  Paul,  47  N.  H.  158;  Morrison  v,  Blodgett,  8  N.  H. 
238;  29  Am,  Dec.  653,  and  note;  Tread  well  v.  Brown,  43  N.  H.  290; 
Richard  v.  Allen,  117  Pa.  St.  199;  2  Am.  St.  Rep.  652;  White 
y.  Rech,  171  Pa.  St.  82.  This  is  the  conclusion  probably  in- 
tended to  be  affirmed  by  the  supreme  court  of  Michigan,  though 
the  utmost  which  has  been  stated  in  the  opinion  of  the  court 
Is,  that  a  levy  cannot  be  maintained  upon  any  specific  chattel 
(Hutchinson  v.  Dubois,  45  Mich.  143;  Haynes  v.  Knowles,  36  Mich. 
407;  Sirrine  v.  Briggs,  31  Mich.  443),  a  position  which  we  shall 
hereafter  show  is  admitted  by  some  courts,  which,  nevertheless, 
hold  that  the  officer  has  the  right  to  talse  and  maintain  exclusive 
possession  of  all  the  chattels  of  the  partnership  under  a  writ 
against  one  member  only.  In  several  other  states,  the  seizing  of  the 
property  of  the  partnership  is  no  longer  permitted,  but  the  rule  as 
there  maintained  Is  the  result  of  special  statutes  upon  the  subject 
prescribing  the  mode  in  which  the  levy  may  be  made  and  exonerat- 
ing the  officer  from  taking  possession  of  the  property:  Willis  v.  Hen- 
derson, 43  Ga.  325;  Anderson  v.  Ohenney,  51  Ga.  372;  Richards  v. 
Haines,  30  Iowa,  574;  Iowa  Code,  sec.  3291;  Blumenfield  v.  Seward, 
71  Miss.  342;  Middlebrook  v.  Zapp,  79  Tex.  321;  Weir  etc.  Go.  v.  Ar- 
inentrout,  9  Tex.  Civ.  App.  117. 

May  the  Levy  be  upon  Specific  Chattels  f — The  next  question  is,  as- 
suming it  to  be  proper  for  an  officer  under  a  writ  against  one  mem- 
ber of  the  partnership  to  seize  its  personal  property,  May  such  seiz- 
ure be  of  a  specific  chattel  or  chattels,  or  must  it  extend  to  all  the 
personal  assets  of  the  partnership?  Upon  this  question  the  au- 
thorities are  the  more  evenly  divided.  Some  of  them  assert  that  the 
levy  may  be  upon  any  of  the  personal  property,  and  that  if  followed 
by  a  sale  thereof  under  a  writ,  It  will  transfer  the  legal  title  to  the 
moiety  of  the  defendant,  and  confer  upon  the  purchaser  a  right  to 
take  and  hold  the  property,  leaving  the  other  partners  without  any 
other  means  of  enforcing  the  rights  of  the  partnership  than  by  pro- 
ceedings in  chancery:  Hershfleld  v.  Claflin,  25  Kan.  166;  37  Am.  Rep. 
237;  Fogg  v.  Lawry,  68  Me.  78;  28  Am.  Rep.  19;  Wiles  v.  Maddox,  26 
Mo.  77;  Walsh  v.  Adams,  3  Denio,  125;  Phillips  v.  Cook,  24  Wend.  389; 
Randall  v.  Johnson,  13  R.  I.  338;  Has  kins  v.  Everett,  4  Sneed,  531. 
Others  maintain  that  the  only  interest  which  can  be  acquired  by  the 
purchaser  is  a  right  to  an  accounting,  that  this  accounting  must 
necessarily  embrace  all  the  affairs  of  the  partnership,  and  there- 
fore that  no  levy  can  be  made  upon  any  specific  chattel,  but  that 
tlie  whole  of  the  personal  property  of  the  partnership  must  be  seized 
and  sold:  Gerard  v.  Bates,  124  111.  150;  7  Am.  St.  Rep.  350;  Stumph 
V.  Bauer,  76  Ind.  157;  Williams  v.  Lewis,  115  Ind.  45;  7  Am.  St.  Rep. 
403,  and  citations;  Thomas  v.  Liisk.  13  La.  Ann.  277;  Levy  v.  Cowan, 
27  La.  Ann.  556;  Sanborn  v.  Royce,  132  Mass.  594;  Atwood  v.  Mere- 
dith, 37  Miss.  635;  Blumfleld  v.  Seward,  71  Miss.  342.  The  results 
of  this  rule.  If  rigidly  applied,  must  be  somewhat  startling.  Though 
the  debt  were  trifling  in  amount,  it  would  require  the  entire  property 
of  a  great  partnership  to  be  seized  and  the  Interest  of  the  defendant 
therein  sold,  and  in  cases  where  the  personal  property  of  the  part- 
nership was  located  in  different  places,  though  widely  distant  from 


Oct.  1896.]  Russell  v.  Cole.  441 

one  another,  ft  would  seem  to  require  a  levy  and  seizure  everywhere 
to  give  validity  to  a  seizure  or  sale  anywhere. 

Levy  must  be  Ret-tricted  to  Defendant's  Interest. — Though,  by  the 
laws  of  the  state  in  which  the  officer  acts,  he  may  take  exclusive 
iwssession  of  the  property  uuder  a  writ  against  one  of  its  owners, 
he  must  confine  his  levy  and  sale  to  the  interest  of  the  defendant. 
If  he  assumes  to  levy  upon  or  to  sell  the  whole  property,  his  act,  as 
against  the  partners  not  named  in  the  writ,  is  wrongful.  They  may 
regard  him  as  a  trespasser  upon  their  rights  or  as  guilty  of  an  un- 
lawful conversion  of  their  property,  and  may,  therefore,  maintain  an 
action  against  him  to  recover  damages  sustained  by  them  from 
such  conversion;  Smyth  v.  Taukersley,  20  Ala.  212;  56  Am.  Dec.  193; 
Sheppard  v.  Shelton.  34  Ala.  652;  Daniel  v.  Owens,  70  Ala.  297; 
Neary  v.  Cahill,  20  111.  214;  Edgar  v.  Caldwell,  Morris,  434;  Melville 
V.  BroAvn,  15  Mass.  82;  Mussey  v.  Cummings,  34  Me.  74;  Atkins  v. 
Saxton,  77  N.  Y.  195;  Fiero  v.  Betts,  2  Barb.  633;  Walsh  v.  Adams, 
3  Denio,  1-5;  Waddell  v.  Cook,  2  Hill,  48;  37  Am.  Dec.  372;  Snell  v. 
Crowe,  3  Utah,  26;  Fiisbie  v.  Langworthy,  11  Wis.  375;  Dean  v.  Whit- 
taker,  1  Car  &  P.  347;  Bates  v.  James,  3  Duer,  45;  Moulton  v.  Rob- 
inson, 7  Fost.  560;  Paine  v.  Middlesex,  Kuss.  &  M.  99;  Freeman  on 
Cotenancy  and  Partition,  see.  214. 

Title  Passing  by  Execution  Sale.  —Whatsoever  be  the  mode  of 
levy  and  sale  authorized  by  the  statutes  or  decisions  of  the  state  in 
which  it  takes  place,  there  can  be  no  doubt  that  the  interest  sub- 
ject to  the  writ  is,  at  least  in  equity,  in  no  respect  any  greater  than 
that  held  by  the  defendant,  that  it  is  subject  to  the  paramount  claims 
against  the  partnership,  and  is,  in  fact,  nothing  beyond  the  right  to 
demand  an  accounting  and  to  share  in  the  surplus  that  may  remain 
after  all  the  partnership  obligations  have  been  discharged:  Farley 
V.  Moog,  79  Ala.  148;  58  Am.  liep.  oS-T;  Tait  v.  Murphy.  80  Ala.  440; 
Robinson  v.  Tevis,  38  Cal.  611;  Barber  v.  Bank,  9  Conn.  ,407;  Filley 
V.  Phelps,  18  Conn.  294;  Chandler  v.  Lincoln,  52  111.  74;  State  v.  Em- 
mons, 99  Ind.  452;  Marston  v.  Dewberry,  21  La.  Ann.  518;  Pierce  v. 
Jackson,  6  Mass.  242;  Barrett  v.  McKenzie,  24  Minn.  20;  Lane  v. 
Lenfest,  40  Minn.  375;  Bowman  v.  O'Reilly,  31  Miss.  261;  Jarvis  v. 
Hyer,  4  Dev.  367;  Price  v.  Hunt,  11  Ired.  42;  Atwood  v.  Impson,  20 
N.  J.  Eq.  150;  Eighth  Nat.  Bank  v.  Fitch,  49  N.  Y.  539;  Deal  v.  Bogue, 
20  Pa.  St.  228;  57  Am.  Dec.  702;  Whigham's  Appeal,  63  Pa.  St.  199; 
Durburrow's  Appeal,  84  Pa.  St.  404;  Knox  v.  Schepler,  2  Hill  (S.  C), 
595;  Boro  v.  Harris,  13  Lea,  36;  United  States  v.  Hack,  8  Pet.  271; 
Bank  v.  Carroll  ton  R.  R.,  11  Wall.  624;  Osborn  v.  McBride,  3  Saw. 
590;  16  Nat.  Bank  Reg.  22;  Clagett  v.  Kilbourne,  1  Black,  346;  Lyndon 
v.  Gorham,  1  Gail.  367;  Dutton  v.  Morrison,  17  Ves.  193;  Garbett  v. 
Veale,  5  Q.  B.  408;  8  Jur.  335;  Skipp  v.  Harwood,  2  Swanst.  586;  In 
re  Wait,  1  Jacob  &  W.  605;  Taylor  v.  Fields,  4  Ves.  396;  Hankey  v. 
Garrett,  1  Ves.  Jr.  239. 

Possession,  Right  to  Deliver  to  Purchaser. — Of  course,  in  those 
states  in  which  an  officer  Is  not  entitled  to  seize  and  take  into  his 
possession  property  of  a  partnership  under  a  writ  against  one  of  its 
members,  it  must  necessarily  follow  that  the  purchaser  at  an  exe- 
cution .sale  does  not  acquire  any  right  to  such  possession.    In  those 
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states,  however,  In  which  the  officer  has  the  right  to  take  and  hold 
possession  of  the  property  until  he  can  make  a  sale  thereof  under 
execution,  it  is  generally  conceded  that  he  may  deliver  such  posses- 
sion to  the  purchaser,  who,  in  a  qualified  sense,  becomes  a  cotenant 
with  the  copartners  wlio  are  not  parties  to  the  writ:  Clark  v.  Gush- 
ing, 52  Cal.  617;  Wright  v.  Ward,  65  Cal.  525;  Hershfield  v.  Claflin, 
25  Kan.  166;  37  Am.  Rep.  237;  Fogg  v.  Lowry,  68  Me.  78;  28  Am. 
Rep.  19;  Moore  v.  Pennell,  52  Me.  162;  88  Am.  Dec.  500;  People's 
Bank  v.  Shryock,  48  Md.  427;  30  Am.  Rep.  476;  Atkins  v.  Saxton, 
77  N.  Y.  195;  Randall  v.  Johnson,  18  R.  I.  338;  Saunders  v.  Bartlett, 
12  Heisk.  316.  Whether  the  latter  are  entitled  to  resume  possession 
in  the  event  that  the  property  is  needed  in  liquidating  the  partner- 
ship liabilities  or  for  other  partnership  purposes,  and,  if  so,  by  what 
remedies  their  rights  may  be  enforced,  are  unsolved  judicial  prob- 
lems, unless  they  may  be  regarded  as  solved  by  the  decision  of  the 
supreme  court  of  Minnesota,  which,  in  one  of  its  opinions,  has  said 
that  if  the  purchaser  "take  possession,  the  remaining  partners  have 
the  right  to  use  the  firm  name  to  recover  the  property  or  its  value": 
Lane  v.  Lenfest,  40  Minn.  375. 

A  Writ  may  be  against  All  the  Members  of  the  Partnership, 
though  not  based  upon  a  partnership  obligation.  In  one  case,  It  was 
held  that  a  levy  and  sale  under  such  a  writ  did  not  confer  upon  the 
purchaser  any  title  paramount  to  the  rights  of  the  firm  creditors, 
and  that  he  could  not  take  any  interest  in  the  property  as  against  an 
assignee  in  bankruptcy  of  the  firm:  Osborn  v.  McBride,  3  Saw.  590. 
A  conclusion  directly  the  reverse  of  this  has  been  reached  in  New 
York.  It  is  there  held  that  the  preference  which  a  firm  creditor  has 
over  creditors  of  the  individual  members  of  a  firm  in  the  payment 
of  their  debts  out  of  the  assets  of  the  firm  is  a  derivative  one  and 
practically  a  subrogation  to  the  equity  of  each  Individual  partner 
to  have  the  firm  assets  applied  primarily  to  the  payment  of  its  debts; 
that  where  an  execution  or  other  writ  is  against  all  the  members  of 
the  firm,  none  of  them  has  any  equity  of  this  character,  and  there- 
fore such  writ  may  be  levied  and  enforced  by  the  sale  of  the  firm 
property,  though  not  based  upon  a  firm  obligation;  and  that  neither 
the  creditors  nor  the  members  of  the  firm  have  any  right  to  object 
to,  or  any  power  to  assail,  the  title  of  the  purchaser:  Saunders  v. 
Riley,  105  N.  Y.  12;  59  Am.  Rep.  472;  Davis  v.  Delaware  etc.  Co., 
109  N.  Y.  47;  4  Am.  St.  Rep.  418. 

Garnishment.  —If  a  debt  is  due  to  a  partnership,  the  Interest  of 
one  of  the  partners  therein  cannot  be  reached  by  garnishment.  To 
permit  such  garnishment  would  necessarily  be  to  allow  the  partner's 
creditor  to  collect  the  debt,  or  some  part  thereof,  from  one  whose 
obligation  was  not  to  the  partner  alone,  but  to  the  firm.  This  would 
result  either  in  dividing  the  obligation  or  in  withdrawing  the  firm 
asset,  so  that  it  might  not  be  recovered  by  the  firm,  and  neither  re- 
sult will  be  permitted:  Winston  v.  Ewing,  1  Ala.  129;  34  Am.  Dec. 
768;  People's  Bank  v.  Shryock,  48  Md.  427:  30  Am.  Rep.  476;  Warner 
v.  Perkins,  8  Cush.  518;  Wellover  v.  Soule,  30  Mich.  481;  Hirth  v. 
Pfeifle,  42  Mich.  31;  Sheedy  v.  Second  Nat.  Bank,  62  Mo.  18;  21 
Am.  Rep.  407;  Atkins  v.  Prescott,  10  N.  H.  120;  Myers  v.  Smith,  29 
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Ohio  St.  120;  Pettes  t.  Spaulding,  21  Vt  66;  Bates  on  Partnership, 
•ec.  1103. 

Priority  of  Writs  against  (he  Partnership.  —  The  levy  of  a  writ 
against  a  partner  upon  his  interest  in  its  personal  property  cannot 
prejudice  the  creditors  of  the  firm.  The  property  still  remains  an- 
swerable for  the  partnership  debts,  and  a  writ  of  attachment  or  exe- 
cution for  a  partnership  debt  talses  precedence  over  any  previou» 
levies  or  sales  under  writs  against  one  member  of  the  partnership 
only;  and  a  purchaser  under  the  former  writ  acquires  title  para- 
mount to  that  of  the  purchaser  of  the  latter  writ,  irrespective  of 
the  dates  of  the  respective  levies  and  sales:  Conroy  v.  Woods,  13 
Cal.  626;  73  Am.  Dec.  605;  Switzer  v.  Smith,  35  Iowa,  269;  Cox  v. 
Eussell,  44  Iowa,  556;  Pierce  v.  Jackson,  8  Mass.  242;  First  Nat. 
Banl£  v.  Brenneisen,  97  Mo.  145;  Williams  v.  Gage,  40  Miss.  777; 
Koop  V.  Herron,  15  Neb.  73;  Watt  v.  Johnson,  4  Jones,  190;  Ooover's 
Appeal,  29  Pa.  St.  9;  70  Am.  Dec.  149;  Washburn  v.  Bank  of  Bel- 
lows Falls,  19  Vt  278;  Powers  t.  Large,  69  Wis.  621;  2  Am.  St  Bep. 
767. 
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[167  MAS3ACHTJSBTTB,  92.] 

EMPLOYER  AND  EMPLOYE.— NO  ONE  CAN  LAWFULLY 

INTEBFEKE  by  force  or  intimidation  to  prevent  employers  or  per- 
sons employed,  or  wishing  to  be  employed,  from  the  exercise  of  the 
right  of  employing  or  seeking,  or  remaining  in,  employment  at  such 
prices  as  may  be  mutually  agreed  upon. 

EMPLOYERS  AND  EMPLOYES— NUISANCE  IN  PATROL- 
LING EMPLOYER'S  PREMISES.— An  injunction  will  issue  against 
the  mainteuance  in  front  of  complainant's  place  of  business  of  a 
patrol  to  prevent  the  carryiug  on  of  the  business  unless  and  until  he 
shall  adopt  a  certain  scale  of  prices  to  be  paid  to  his  employes,  where 
the  patrol  is  employed  as  one  of  the  means  of  carrying  out  a  plan  to 
coerce  the  complainant,  and  is  used  in  addition  with  social  pressure, 
threats  of  personal  injury  or  unlawful  harm,  and  persuasion  to  break 
existing  contracts. 

INJUNCTION  AGAINST  CRIMINAL  ACTS.— The  fact  that 
the  defendants'  acts  may  subject  them  to  indictment  does  not  pre- 
vent a  court  of  equity  from  issuing  an  injunction. 

EMPLOYERS  AND  EMPLOYES— ATTEMPTING  TO  PRE- 
VENT PERSONS  FROM  ACCEPTING  EMPLOYMENT.— A  con- 
spiracy to  prevent  persons  from  entering  the  complainant's  employ- 
ment and  to  prevent  persons  in  such  employment  from  continuing 
therein  is  unlawful,  though  such  persons  are  not  bound  by  contract 
to  enter  into,  or  continue  in,  such  employment;  and  acts  in  further- 
ance of  such  conspiracy  and  by  maintaining  a  patrol  In  front  of  his 
premises  may  be  enjoined. 

^  Suit  in  equity  against  two  trades  i-r  ions  and  several  members 
thereof  to  prevent  them  from  maintaining  a  patrol  in  front  of 
the  complainants'  place  of  business  and  seeking  to  prevent  per- 
sons from  entering  into  his  employment  or  remaining  therein 
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unless  he  should  adopt  a  scale  of  prices  to  be  paid  to  the  work- 
men. He  was  a  manufacturer  of  furniture  in  Boston,  and,  as 
such,  employed  a  large  number  of  men.  On  October,  14,  1894, 
he  received  a  communication  from  his  employes,  submitting  a 
price  list  for  his  consideration,  and  requesting  that  nine  hours 
fihould  thereafter  constitute  a  day's  work.  Afterward,  certain 
of  his  employes,  including  the  defendants,  left  his  employment 
in  a  body.  He  attempted  to  engage  other  persons  to  take  the 
place  of  those  vacated.  The  defendants,  to  thwart  such  attempt, 
placed  and  maintained  a  patrol  in  the  street  in  front  of  the  com- 
plainant's place  of  business.  The  trial  judge  held  that  the  em- 
plojTnent  of  persuasion  and  social  pressure,  though  sufficient  to 
affect  the  complainant  to  his  disadvantage,  was  not  unlawful, 
but  that  defendants  were  not  entitled  to  pursue  their  purpose  by 
threats  of  personal  injury  or  other  harm.  The  injunction  issued 
by  the  trial  court,  therefore,  permitted  the  maintenance  of  the 
patrol  if  the  defendants'  efforts  were  confined  to  persuasion  and 
social  pressure. 

T.  H.  Russell,  for  the  defendants. 
E.  B.  Hale,  for  the  plaintiff. 

®^  ALLEN,  J.  The  principal  question  in  this  case  is,  wheth- 
er the  defendants  should  be  enjoined  against  maintaining  the  pa- 
trol. The  report  shows  that,  following  upon  a  strike  of  the 
plaintiff's  workmen,  the  defendants  conspired  to  prevent  him 
from  getting  workmen,  and  thereby  to  prevent  him  from  carry- 
ing on  his  business,  unless  and  until  he  should  adopt  a  certain 
schedule  of  prices.  The  means  adopted  were  persuasion  and 
social  pressure,  threats  of  personal  injury  or  unlawful  harm  con- 
veyed to  persons  employed  or  seeking  employment,  and  a  patrol 
of  two  men  in  front  of  the  plaintiff's  factory,  maintained  from 
half  past  six  in  the  morning  till  half  past  five  in  the  afternoon, 
on  one  of  the  busiest  streets  of  Boston.  The  number  of  men 
was  greater  at  times,  and  at  times  showed  some  little  disposition 
to  stop  the  plaintiff's  door.  The  patrol  proper  at  times  went 
further  than  simple  advice,  not  obtruded  beyond  the  point 
where  the  other  person  was  willing  to  listen;  and  it  was  found 
that  the  patrol  would  probably  be  continued,  if  not  enjoined. 
There  was  also  some  evidence  of  persuasion  to  break  existing 
contracts. 

The  patrol  was  maintained  as  one  of  the  means  of  carrying  out 
the  defendants'  plan,  and  it  was  used  in  combination  with  social 
pressure,  threats  of  personal  injury  or  unlawful  harm,  and  persua- 
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sion  to  break  existing  contracts.    It  was  thus  one  means  of  in- 
timidation indirectly  to  the  plaintiff,  and  directly  to  persons  act- 
ually employed,  or  seeking  to  be  employed,  by  the  plaintiff, 
and  of  rendering  such  employment  unpleasant  or  intolerable  to 
such  persons.     Such  an  act  is  an  unlawful  interference  with  the 
rights  both  of  employer  and  of  employed.     An  employer  has  a 
right  to  engage  all  persons  who  are  willing  to  work  for  him,  at 
such  prices  as  may  be  mutually  agreed  upon;  and  persons  em- 
ployed or  seeking  employment  have  a  corresponding  right  to 
enter  into  or  remain  in  the  employment  of  any  person  or  corpora- 
tion willing  to  employ  them.     These  rights  are  secured  by  the 
constitution  itself:  Commonwealth  v.  Perry,  155  Mass.  117;  31 
Am.  St.  Eep.  533;  People  v.  Gillson,  109  IST.  Y.  389;  4  Am.  St. 
Eep.  465;    Braceville  Coal  Co.  v.  »»  People,  147  HI.  66;  37 
Am.  St.  Eep.  206;  Eitchie  v.  People,  155  111.  98;  46  Am.  St.  Eep. 
315;  Low  V.  Eees  Printing  Co.,  41  Neb.  127;  43  Am.  St.  Eep.  670. 
No  one  can  lawfully  interfere  by  force  or  intimidation  to  prevent 
employers  or  persons  employed  or  wishing  to  be  employed  from 
the  exercise  of  these  rights.     In  Massachusetts,  as  in  some  other 
states,  it  is  even  made  a  criminal  offense  for  one  by  intimidation 
or  force  to  prevent  or  seek  to  prevent  a  person  from  entering  into 
or  continuing  in  the  employment  of  a  person  or  corporation: 
Pub.  Stats.,  c.  74,  sec.  2.     Intimidation  is  not  limited  to  threats 
of  violence  or  of  physical  injury  to  person  or  property.     It  has  a 
broader  signification,  and  there  also  may  be  a  moral  intimidation 
which  is  illegal.     Patrolling  or   picketing,  under   the    circum- 
stances stated  in  the  report,  has  elements  of  intimidation  like 
those  which  were  found  to  exist  in  Sherry  v.  Perkins,  147  Mass. 
212;  9  Am.  St.  Eep.  689.     It  was   declared  to  be   unlawful  in 
Eegina  v.  Druitt,  10  Cox  C.  C.  592,  Eegina  v.  Hibbert,  13  Cox  C. 
C.  82,  and  Eegina  v.  Bauld,  13  Cox  C.  C.  282.     It  was  assumed 
to  be  unlawful  in  Trollope  v.  London  etc.  Federation,  11  L.  T. 
228,  though  in  that  case  the  pickets  were  withdrawn  before  the 
bringing  of  the  bill.     The  patrol  was  an  unlawful  interference 
both  with  the  plaintiff  and  with  the  workmen,  within  the  prin- 
ciple of  many  cases,  and,  when  instituted  for  the  purpose  of  in- 
terfering with  his  business,  it  became  a  private  nuisance:  See 
Carew  v.  Rutherford,  106  Mass.  1;  8  Am.  Eep.  287;  Walker  v. 
Cronin,  107  Mass.  555;  Barr  v.  Essex  Trades  Council,  8  Dick. 
101;  Murdock  v.  Walker,  152  Pa.  St.  595;  34  Am.  St.  Eep.  678; 
Wick  China  Co.  v.  Brown,  164  Pa.  St.  449;  Coeur  d'  Alene  etc. 
Min.  Co.  V.  Miners*  Union,  51  Fed.  Eep.  260;  Temperton  v.  Eus- 
sell  (1893),  1  Q.  B.  715;  Flood  v.  Jackson,  11  L.  T.  276;  Wright 
V.  Hennessey,  52  Alb.  L.  J.  104,  a  case  before  Baron  Pollock; 


446  Vegelahn  v.  Guntner.  [Mass. 

Judge  V.  Bennett,  86  Week.  Eep.  103;  Lyons  v.  Wilkine  (1896). 
1  Ch.  811. 

The  defendants  contend  that  these  acts  were  justifiable,  be- 
cause they  were  only  seeking  to  secure  better  wages  for  them- 
selves by  compelling  the  plaintiff  to  accept  their  schedule  of 
wages.  This  motive  or  purpose  does  not  justify  maintaining  a 
patrol  in  front  of  the  plaintiff's  premises,  as  a  means  of  carrying 
out  their  conspiracy.  A  combination  among  persons  merely  to 
regulate  their  own  conduct  is  within  allowable  competition,  and 
is  lawful,  although  others  may  be  indirectly  affected  thereby.  ®® 
But  a  combination  to  do  injurious  acts  expressly  directed  to  an- 
other, by  way  of  intimidation  or  constraint,  either  of  himself  or 
of  persons  employed  or  seeking  to  be  employed  by  him,  is  out- 
side of  allowable  competition,  and  is  unlawful.  Various  decided 
cases  fall  within  the  former  class,  for  example:  Worthington  v. 
Waring,  157  Mass.  421;  34  Am.  St.  Eep.  294;  Snow  v.  Wheeler, 
113  Mass.  179;  Bowen  v.  Matheson,  14  Allen,  499;  Common- 
wealth V.  Hunt,  4  Met.  Ill;  38  Am.  Dec.  346;  Heywood  v.  Till- 
son,  75  Me.  225;  46  Am.  Eep.  373;  Cote  v.  Murphy,  159  Pa.  St. 
420;  39  Am.  St.  Eep.  686;  Bohn  Mfg.  Co.  v.  HoUis,  54  Minn. 
223;  40  Am.  St.  Eep.  319;  Mogul  S.  S.  Co.  v.  McGregor  (1892), 
App.  Cas.  25;  Curran  v.  Treleaven  (1891),  2  Q.  B.  546,  561.  The 
present  case  falls  within  the  latter  class. 

Nor  does  the  fact  that  the  defendants'  acts  might  subject  them 
to  an  indictment  prevent  a  court  of  equity  from  issuing  an  in- 
junction. It  is  true  that  ordinarily  a  court  of  equity  will  de- 
cline to  issue  an  injunction  to  restrain  the  commission  of  a 
crime;  but  a  continuing  injury  to  property  or  business  may  be  en- 
joined, although  it  may  also  be  punishable  as  a  nuisance  or  other 
crime:  Sherry  v.  Perkins,  147  Mass.  212;  9  Am.  St.  Eep.  689; 
In  re  Debs,  158  U.  S.  564,  593,  599;  Baltimore  etc.  E.  E.  Co.  v. 
Fifth  Baptist  Church,  108  U.  S.  317,  329;  Cranford  v.  Tyrrell,  128 
N.  Y.  341,  344;  Gilbert  v.  Mickle,  4  Sand.  Ch.  357;  Port  of  Mobile 
V.  Louisville  etc.  E.  E.  Co.,  84  Ala.  115,  126;  5  Am.  St.  Eep.  342; 
Arthur  v.  Oakes,  63  Fed.  Eep.  310;  Toledo  etc.  Ey.  Co.  v.  Penn- 
sylvania Co.,  54  Fed.  Eep.  730,  744;  Emperor  of  Austria  v.  Day, 
3  De  Gex,  F.  &  J.  217,  239,  240,  253;  Hermann  Loog  v.  Bean,  26 
Ch.  D.  306,  314,  316,  317;  Monson  v.  Tussaud  (1894),  1  Q.  B. 
671,  689,  690,  698. 

A  question  is  also  presented  whether  the  court  should  enjoin 
such  interference  with  persons  in  the  employment  of  the  plain- 
tiff who  are  not  bound  by  contract  to  remain  with  him,  or  with 
persons  who  are  not  under  any  existing  contract,  but  who  are 
seeking  or  intending  to  enter  into  his  employment.    A  conspiracy 
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to  interfere  with  the  plaintiff's  business  by  means  of  threats  and 
intimidation,  and  by  maintaining  a  patrol  in  front  of  his  prem- 
ises in  order  to  prevent  persons  from  entering  his  employment, 
or  in  order  to  prevent  persons  who  are  in  his  employment  from 
continuing  therein,  is  unlawful,  even  though  such  persons  are 
not  bound  by  contract  to  enter  into  or  to  continue  ^^^  in  his  em- 
ployment; and  the  injunction  should  not  be  so  limited  as  to  re- 
late only  to  persons  who  are  bound  by  existing  contract::  Walker 
V.  Cronin,  107  Mass.  555,  565;  Carew  v.  Eutherford,  106  Mass. 
1;  8  Am.  Rep.  287;  Sherry  v.  Perkins,  147  Mass.  212;  9  Am. 
St.  Eep.  689;  Temperton  v.  Russell  (1893),  1  Q.  B.  715,  728,  731; 
Flood  V.  Jackson,  11  L.  T.  276. 

In  the  opinion  of  a  majority  of  the  court  the  injunction  should 
be  in  the  form  originally  issued. 

So  ordered. 

FIELD,  CHIEF  JUSTICE,  dissented.  He  first  referred  to  numer- 
ous decisions,  and  reached  the  conclusion  that  they  did  not  warrant 
any  Injunction  In  excess  of  that  Issued  in  the  subordinate  court. 
"When  one  man  orally  advises  another  not  to  enter  into  a  third 
person's  employment,  it  would,  I  think,  be  a  dangerous  principle 
to  leave  his  liability  to  be  determined  by  a  jury  upon  the  question 
of  his  malice  or  want  of  malice,  except  In  those  cases  where  the 
words  spoken  were  false.  In  the  present  case,  If  the  establisliment 
of  a  patrol  Is  using  Intimidation  or  force  within  the  meaning  of  our 
statutes,  It  is  Illegal  or  criminal;  if  it  does  not  amount  to  intimida- 
tion or  force,  but  is  carried  to  such  a  degree  as  to  interfere  with  the 
use  by  the  plaintiff  of  his  property,  It  may  be  illegal  and  actionable, 
but  something  more  is  necessary  to  justify  issuing  an  inj'unction;  if 
it  is  in  violation  of  any  ordinance  of  the  city  regulating  the  use  of 
street,  there  may  be  a  prosecution  for  tliat,  and  the  police  can  en- 
force the  ordinance;  but  if  it  is  merely  a  peaceful  mode  of  finding 
out  the  persons  who  intend  to  go  to  the  plaintiff's  premises  to  apply 
for  work,  and  of  informing  them  of  the  actual  facts  of  the  case  in 
order  to  Induce  them  not  to  enter  the  plaintiff's  employment,  in 
the  absence  of  any  statute  relating  to  the  subject,  I  doubt  if  it  is 
illegal,  and  I  see  no  ground  for  issuing  an  injunction  against  It." 

MR.  JUSTICE  HOLMES  also  expressed  his  dissent,  saying,  that 
''whatever  the  true  result  may  be,  it  will  be  of  advantage  to  sound 
thinkers  to  have  the  less  popular  view  of  the  law  stated."  He  differed 
from  the  majority  of  the  court  respecting  the  effect  of  the  patrol 
maintained  by  the  defendants,  and  thought  that  "two  men  walking 
together  up  and  down  a  sidewalk,  and  speaking  to  those  who  enter 
a  certain  shop,"  do  not  necessarily  convey  a  threat  of  force.  With 
respect  to  the  right  of  persons  In  business  to  reach  their  ends, 
though  with  some  injury  to  others,  he  said:  "The  policy  of  allow- 
ing free  competition  justifies  the  Intentional  Inflicting  of  temporal 
damage,  including  the  damage  of  Interference  with  a  man's  business, 
by  some  means,  when  the  damage  is  not  done  for  its  own  sake,  but 
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as  an  Instrumentality  In  reaching  the  end  of  victory  In  the  battle  of 
trade.  In  such  a  case,  it  cannot  matter  whether  the  plaintiff  is  the 
only  rival  of  the  defendant,  and  so  is  aimed  at  specifically,  or  is  one 
of  a  class  ail  of  whom  are  hit.  The  only  debatable  ground  is  the 
nature  of  the  m^ans  by  which  such  damage  may  be  inflicted.  We 
all  agree  that  it  cannot  be  done  by  force  or  threats  of  force.  We 
all  agree,  I  presume,  that  it  may  be  done  by  persuasion  to  leave  a 
rival's  shop  and  come  to  the  defendant's.  It  may  be  done  by  the 
refusal  or  withdrawal  of  various  pecuniary  advantages  which,  apart 
from  this  consequence,  are  within  the  defendant's  lawful  control. 
It  may  be  done  by  the  withdrawal,  or  threat  to  withdraw,  such  ad- 
vantages from  third  persons  who  have  a  right  to  deal  or  not  to  deal 
with  the  plaintiff,  as  a  means  of  inducing  them  not  to  deal  with  hira, 
eitlier  as  customers  or  servants:  CJommon wealth  ▼.  Hunt,  4  Met. 
132,  133;  38  Am.  Dec.  340;  Bowen  v.  Matheson,  14  Allen,  499;  Hey- 
wood  V.  Tilson,  75  Me.  225;  46  Am.  Kep.  373;  Mogul  Steamship  Co.  v. 
McGregor  (1892),  App.  Gas.  25.  I  pause  here  to  remark  that  the  word 
'threats'  often  is  used  as  if,  when  it  appeared  that  threats  had  been 
made,  it  appeared  that  unlawful  conduct  had  been  begun.  But  it  de- 
pends on  what  you  threaten.  As  a  general  rule,  even  if  subject  to 
some  exceptions,  what  you  may  do  in  a  certain  event  you  may  ' 
threaten  to  do— that  Is,  give  warning  of  your  intention  to  do  in 
that  event,  and  thus  allow  the  other  person  the  chance  of 
avoiding  the  consequences.  So  as  to  'compulsion,'  it  depends  on 
how  you  'compel':  Commonwealth  v.  Hunt,  4  Met.  Ill,  133;  38 
Am.  Dec.  346.  So  as  to  'annoyance'  or  'intimidation';  Connor 
V.  Kent,  Curran  v.  Treleaven,  17  Cox  C.  0.  354,  367,  368,  370. 
In  Sherry  v.  Perkins,  147  Mass.  212,  9  Am.  St.  Rep,  689,  it  was 
found  as  a  fact  that  the  display  of  banners  which  was  enjoined 
was  a  part  of  a  scheme  to  prevent  workmen  from  entering  or 
remaining  in  the  plaintiff's  employment,  'by  threats  and  intimida- 
tion.' The  context  showed  that  the  words  as  there  used  meant 
threats  of  personal  violence,  and  intimidation  by  causing  fear  of 
It.  I  have  seen  the  suggestion  made  that  the  conflict  between  em- 
ployers and  employed  is  not  competition.  But  I  venture  to  assume 
that  none  of  my  brethren  would  rely  on  that  suggestion.  If  the 
policy  on  which  our  law  is  founded  is  too  narrowly  expressed  in 
the  term  'free  competition,'  we  may  substitute  'free  struggle  for 
life.'  Certainly,  the  policy  is  not  limited  to  struggles  between  per- 
sons of  the  same  class  competing  for  the  same  end.  It  applies  to  all 
conflicts  of  temiKjral  interests.  So  far,  I  suppose,  we  are  agreed.  But 
there  is  a  notion  which  latterly  has  been  insisted  on  a  good  deal,  that 
a  combination  of  persons  to  do  what  any  one  of  I  hem  lawfully  might 
do  by  himself  will  make  the  otherwise  lawful  conduct  unlawful.  It 
would  be  rash  to  say  that  some  as  yet  unformulated  truth  may  not 
be  hidden  under  this  proposition.  But  in  the  general  form  in  which  it 
has  been  presented  and  accepted  by  many  courts,  I  think  It  plainly 
untrue,  both  on  authority  and  principle:  Commonwealth  v.  Hunt,  4 
Met.  Ill;  38  Am.  Dec.  346;  Randall  v.  Hazelton,  12  Allen,  412,  414. 
There  was  a  combination  of  the  most  flagrant  and  dominant  kind  In 
Bowen  t.  Matheson,  14  Allen,  499,  and  In  Mogul  Steamship  Companj 
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V.  McGregor  (1892),  App.  Cas.  25,  and  combination  was  essential  to 
the  success  achieved.  But  it  Is  not  necessary  to  cite  cases;  it  i» 
plain  from  the  slightest  consideration  of  practical  affairs,  or  the- 
most  superficial  reading  of  industrial  history,  that  free  competitioa 
means  combination,  and  that  the  organization  of  the  world,  now 
going  on  so  fast,  means  an  ever-increasing  might  and  scope  of  com- 
bination. It  seejns  to  me  futile  to  set  our  faces  against  this  ten- 
dency. Whether  beneficial  on  the  whole,  as  I  think  it,  or  detrimen- 
tal, it  is  inevitable,  unless  the  fundamental  axioms  of  society,  and 
even  the  fundamental  conditions  of  life,  are  to  be  change^.  One  of 
the  eternal  conflicts  out  of  which  life  is  made  up  is  that  between, 
the  eftort  of  every  man  to  get  the  most  he  can  for  his  services,  and 
that  of  society,  disguised  under  the  name  of  capital,  to  get  his  ser- 
vices for  the  least  possible  return.  Combination  on  the  one 
side  is  patent  and  powerful.  Combination  on  the  other  is  the- 
necessary  and  desirable  counterpart.  If  the  battle  is  to  be  carried 
on  in  a  fair  and  equal  way.  I  am  unable  to  reconcile  Temperton  v» 
Kussell  (1893),  1  Q.  B.  715,  and  the  cases  which  follow  it  with  the 
Mogul  Steamship  Company  case.  But  Temperton  v.  Eussell  (1893), 
1  Q.  B.  715,  is  not  a  bindiug  authority  here,  and  therefore  I  do  not 
think  it  necessary  to  discuss  it.  If  it  be  true  that  workingmen 
may  combine  with  a  view,  among  other  things,  to  getting  as  jpuch 
as  they  can  for  their  labor,  just  as  capital  may  combine  with  a  view 
to  getting  the  greatest  possible  return,  it  must  be  true  that  whea 
combined  they  have  the  same  liberty  that  combined  capital  has  to- 
support  their  interests  by  argument,  persuasion,  and  the  bestowal 
or  refusal  of  those  advantages  which  they  otherwise  lawfully  con- 
trol. I  can  remember  when  many  people  thought  that,  apart  from 
violence  or  breach  of  contract,  strikes  were  wicked,  as  organized, 
refusals  to  work.  I  suppose  that  intelligent  economists  and  legisla- 
tors have  given  up  that  notion  to-day.  I  feel  pretty  confident  that 
they  equally  will  abandon  the  idea  that  an  organized  refusal  by 
workmen  of  social  intercourse  with  a  man  who  shall  enter  their 
antagonist's  employ  is  wrong,  if  it  is  dissociated  from  any  threat  of 
violence,  and  is  made  for  the  sole  object  of  prevailing,  if  possible,  in 
a  contest  with  their  employer  about  the  rate  of  wages.  The  fact 
that  the  immediate  object  of  the  act  by  which  the  benefit  to  them- 
selves is  to  be  gained  is  to  injure  their  antagonist  does  not  neces- 
sarily make  it  unlawful,  any  more  than  when  a  great  house  lowers 
the  price  of  certain  goods  for  the  purpose,  and  with  the  effect,  of 
driving  a  smaller  antagonist  from  the  business.  Indeed,  the  ques- 
tion seems  to  me  to  have  been  decided  as  long  ago  as  1842  by  the 
good  sense  of  Chief  Justice  Shaw,  in  Commonwealth  v.  Hunt,  4 
Met.  Ill;  38  Am.  Dec.  346.  I  repeat  at  the  end,  as  I  said  at  the  be- 
ginning, that  this  is  the  point  of  difference  in  principle,  and  the  only 
oi'C,  between  the  interlocutory  decree  and  the  final  decree:  See 
Regina  v.  Shepherd,  11  Cox  C.  C.  325;  Connor  v.  Kent,  Gibson  v. 
Lawson,  Curran  v.  Treleaven,  17  Cox  C.  C.  354." 


CONSPIRACY— INTERFERING    BETWEEN    EMPLOYER  AND 
EMPLOYE.— Devices  to  prevent  persons  from  entering  into  or  con- 
tinuing in  the  employment  of  another,  as  by  threats,  Intimidation,^ 
AM.  Sx.  Kkp.,  Vol.  JLVII.— 2» 
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display  of  banners,  and  the  like,  are  illegal  both  at  common  law 
and  by  the  statute  of  Massachusetts:  Sherry  v.  Perltins,  147  Mass. 
212;  9  Am.  St.  Kep.  G89,  and  note;  State  v.  Glidden,  55  CJonn.  46; 
3  Am.  St.  Rep.  23.  If  two  or  more  persons  conspire  by  their  intimi- 
dations or  molestation  to  deter  or  influence  another  in  the  way  he 
should  employ  his  industry,  his  talents,  or  his  capital,  they*  are 
guilty  of  a  criminal  offense:  Crump  v.  Commonwealth,  84  Va.  927; 
10  Am.  St.  Rop.  895,  and  note.  See,  also,  note  to  Bohn  Mfg.  Co,  v. 
Bollis,  40  Am.  St.  Rep.  325. 

INJUNCTION  AGAINST  INTBRFKRENCE  BETWEEN  EM- 
PLOYER AND  EMPLOYES.— Discharged  union  workmen  will  be 
Testraine<l  by  injunction  from  gathering  about  their  former  employ- 
er's place  of  business,  and  from  following  to  and  from  their  work, 
nonunion  workmen  subsequently  employed  by  him,  and  from  gath- 
fiing  about  the  boarding  place  of  such  workmen,  or  in  any  manner 
interfering  with  them  by  means  of  threats,  menaces.  Intimidation, 
ridicule,  or  annoyance  on  account  of  their  working  for  such  em- 
ployer: Murdock  v.  Walker,  152  Pa.  St.  595;  34  Am.  St.  Rep.  G78; 
also,  Hamilton  Brown  Shoe  Co.  v.  Saxey,  131  Mo.  212;  52  Am.  St. 
Rep.  622,  and  note. 

INJUNCTION-CRIMINAL  ACTS  AS  SUBJECT  TO.-If  an  act 
complained  of  threatens  an  irreparable  injury  to  the  property  of  an 
Individual,  Its  commission  may  be  enjoined,  although  a  violation  of 
criminal  law:  Hamilton  Brown  Shoe  Co.  v.  Saxey,  131  Mo.  212;  52 
Am.  St.  Rep.  622,  and  note;  also,  People's  Gas  Co.  v.  Tyner,  131  Ind. 
277r31  Am.  St.  Rep.  433.  See  the  extended  note  to  Grighton  v. 
Dahmer,  35  Am.  St.  Kep.  670. 
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[167  Massachusetts,  isi.] 

FRAUD— PARTICEPS  CRIMINIS  WILL  NOT  BE  RELIEV- 
ED FROM.— If  several  coteuants  join  in  an  agreement  by  which  the 
property  of  the  cotenancy  is  sold  at  a  tax  sale  to  one  of  their  num- 
ber for  the  purpose  of  defrauding  other  cotenants,  none  of  such  per- 
sons will  be  granted  relief  in  equity  as  against  a  person  who,  in  pur- 
€uance  of  the  scheme,  acquired  the  tax  title. 

Suit  in  equity  by  John  W.  Lawton  and  others  against  John  H. 
Estes  to  compel  him  to  hold  certain  land  purchased  at  tax  gale  in 
trust  for  the  plaintiffs  and  to  convey  to  them  their  respective 
interests  therein.  Eelief  was  denied  the  plaintiffs  Joseph  D. 
«n(]  Benjamin  Estes  on  the  ground  that  the  purchase  at  the  tax 
sale  was  made  for  the  purpose  of  defrauding  certain  persons,  in 
•which  purpose,  such  plaintiffs  participated. 

A.  S.  Phillips  and  W.  E.  Fuller,  Jr.,  for  Joseph  D.  Estes. 

M.  Reed,  for  the  defendant. 

^^^  MORTON,  J.  The  question  is,  whether,  upon  the  special 
findings  of  fact  which  it  is  agreed  are  to  be  treated  as  in  the  na- 
ture of  a  report,  the  decree  was  right  as  to  Joseph  D.  Estes. 

A  valid  sale  for  taxes  to  a  stranger  creates  a  paramount  title  in 
this  state  after  the  period  for  redemption  has  expired:  Langley  v. 
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Chapin,  134  Mass.  83.  There  is  nothing  here  to  show  that  the 
sale  was  not  valid,  and  the  period  for  redemption  expired  several 
^ears  ago.  The  sale  was  not,  however,  to  a  stranger.  The  de- 
fendant was  a  co-owner  of  the  reversion  with  the  appellant  and 
the  other  plaintiffs;  and  the  appellant  contends  that  the  purchase 
b)''  the  defendant  at  the  tax  sale  constituted  him  a  trustee  for  his 
cotenants,  with  the  right  of  redemption  in  them.  The  prayer  of 
the  bill  is,  that  he  may  be  declared  a  trustee,  and  ordered  to  con- 
vey. 

But  we  think  that  the  appellant  is  not  in  a  position  to  take  ad- 
vantage of  this  contention.  It  is  found  as  a  fact  that  he  knew  of 
and  assented  to  the  proceedings  in  regard  to  the  tax  sale  and  to 
the  purchase  by  the  defendant,  and  that  he  and  Benjamin  joined 
in  the  scheme  to  defraud  the  other  cotenants.  Now  that  the 
scheme  has  failed,  he  seeks  the  aid  of  a  court  of  equity  to  compel 
his  partner  in  the  attempted  fraud  to  restore  to  him  property 
which  he  had  suffered  him  to  acquire  for  the  purpose  ^^^  of  pro- 
moting and  carrying  out  the  contemplated  fraud.  To  obtain  the 
relief  which  he  seeks,  he  is  obliged  to  rely  upon  the  fraud  to  wMch 
he  was  a  party.  In  such  a  case,  it  is  plain  that  equity  will  not  aid 
him  to  recover  what  he  has  lost,  and,  as  between  him  and  the 
defendant,  will  not  disturb  the  possession  of  the  latter:  Wall  v. 
Provident  Inst,  for  Savings,  3  Allen,  96;  Wheeler  v.  Sage,  1  Wall. 
518;  Goddard  v.  Putnam,  22  Me.  363;  Osborne  v.  Moss,  7  Johns. 
161;  5  Am.  Dec.  252.  It  may  be,  as  the  counsel  for  the  appellant 
suggests,  though  we  do  not  find  it  necessary  to  decide  the  ques- 
tion, that,  if  he  had  seasonably  repudiated  the  attempted  fraud 
and  notified  his  cotenants,  he  could  have  recovered  from  the  de- 
fendant: Taylor  v.  Bowers,  1  Q.  B.  Div.  291.  But  he  did  not  do 
that.  He  was  willing  that  the  scheme  should  succeed,  and  ex- 
pected to  be  benefited  by  it  if  it  did. 

Decree  affirmed. 


FRAUDULENT  CONVEYANCES  AS  TO  PARTIES  IN  PARI 
DELICTO— WHEN  WILL  BE  RELIEVED  AGAINST.— It  Is  an  es- 
tablished general  principle  that  as  between  parties  in  pari  delicto, 
standing  upon  an  equal  footing,  no  relief  will  be  given  by  the  courts. 
In  such  a  case,  the  parties  will  be  left  in  the  position  where  they 
have  knowingly  and  willfully  placed  themselves:  Note  to  Harper  v. 
Harper,  7  Am.  St.  Rep.  587.  If  the  fraudulent  contract  or  convey- 
ance sought  to  be  relieved  against  is  executory,  it  will  not  be  en- 
forced, and,  if  executed,  it  will  not  be  relieved  against.  If  It  has 
been  performed  In  part,  it  will  be  given  effect  so  far  as  executed  and 
held  void  so  far  as  It  remains  unexecuted:  Williams  v.  Clink,  90 
Mich.  297;  30  Am.  St.  Rep.  443,  and  note. 
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PoLSON  V,  Stewart. 

[167  Massachusetis,  211.] 

CONFLICT  OF  LAWS.— A  COVENANT  MADE  BY  A  HUS- 
BAND AND  WIFE  in  the  state  of  their  domicile  to  surrender  all 
his  marital  rights  in  her  lands,  situated  in  another  state,  if  valid 
where  made,  is  valid  in  the  state  where  such  land  is  situated,  though 
it  would  not  have  been  valid  had  the  parties  been  residents  of  that 
state. 

HUSBAND  AND  WIFE-COVENANT  TO  SURRENDER  IN- 
TEREST IN  WIFE'S  PROPERTY,— If  a  husband  covenants  to  sur- 
render, convey,  and  transfer  to  his  wife  and  her  heirs  all  interests 
in  and  to  specific  real  property  which  he  may  have  acquired  by  rea- 
son of  his  marriage,  and  that  she  is  to  have  full  and  absolute  con- 
trol and  possession  of  such  property,  free  and  discharged  of  all  his 
rights,  claims,  and  demands  of  every  nature,  he  thereby  releases  not 
only  the  rights  which  he  then  had,  but  also  those  which  he  might 
have  acquired  upon  her  death. 

CONSIDERATION.— AN  AGREEMENT  NOT  TO  BRING  a 
well-founded  suit  for  divorce  Is  both  a  legal  and  a  sufficient  consid- 
eration. 

Suit  in  equity  for  the  specific  performance  of  a  covenant  made 
by  the  defendant  in  favor  of  his  wife  in  her  lifetime,  to  enjoin 
him  from  asserting  any  title  to  real  property,  and  to  compel  him 
to  convey  to  the  complainant.  The  defendant  demurred,  and  the 
decision  of  the  demurrer  was  reserved  for  the  consideration  of 
the  full  court. 

G.  B.  Upham,  for  the  defendant. 

J.  Fox,  for  the  plaintiff. 

*^*  HOLMES,  J.  This  is  a  bill  to  enforce  a  covenant  made 
by  the  defendant  to  his  wife,  the  plaintiff's  intestate,  in  North 
Carolina,  to  surrender  all  his  marital  rights  in  certain  land  of 
hers.  The  land  is  in  Massachusetts.  The  parties  to  the  covenant 
were  domiciled  in  North  Carolina.  According  to  the  bill,  the 
wife  took  steps  which,  under  the  North  Carolina  statutes,  **^ 
gave  her  the  right  to  contract  as  a  feme  sole  with  her  husband  as 
well  as  with  others,  and  afterward  released  her  dower  in  the  de- 
fendant's lands.  In  consideration  of  this  release,  and  to  induce 
his  wife  to  forbear  suing  for  divorce,  for  which  she  had  just 
cause,  and  for  other  adequate  considerations,  the  defendant  exe- 
cuted the  covenant.    The  defendant  demurs. 

The  argument  in  support  of  the  demurrer  goes  a  little  further 
then  is  open  on  the  allegations  of  the  bill.  It  suggests  that  the 
instrument  which  made  the  wife  a  "free  trader,*'  in  the  language 
of  the  statute,  did  not  go  into  effect  until  after  the  execution  of 
the  release  of  dower  and  of  the  defendant's  covenant.    But  the 
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allegation  is,  that  the  last-mentioned  two  deeds  were  executed 
after  the  wife  became  a  free  trader,  as  they  probably  were  in  fact, 
notwithstanding  their  bearing  date  earlier  than  the  registration, 
of  the  free  trader  instrument.  We  must  assume  that,  at  the  date 
of  their  dealings  together,  the  defendant  and  his  wife  had  as  large 
a  freedom  to  contract  together  as  the  laws  of  their  domicile  could 
give  them. 

But  it  is  said  that  the  laws  of  the  parties'  domicile  could  not 
authorize  a  contract  between  them  as  to  lands  in  Massachusetts. 
Obviously  this  is  not  true.  It  is  true  that  the  laws  of  other  statea 
cannot  render  valid  conveyances  of  property  within  our  borders 
which  our  laws  say  are  void,  for  the  plain  reason  that  we  have 
exclusive  power  over  the  res:  Eoss  v.  Eoss,  129  Mass.  243,  246; 
37  Am.  Eep.  321;  Hallgarten  v.  Oldham,  135  Mass.  1,  7,  8;  46 
Am.  Eep.  433.  But  the  same  reason  inverted  establishes  that  the 
lex  rei  sitae  cannot  control  personal  covenants,  not  purporting 
to  be  conveyances,  between  persons  outside  the  jurisdiction,  al- 
though concerning  a  thing  within  it.  Whatever  the  covenant, 
the  laws  of  North  Carolina  could  subject  the  defendant's  prop- 
erty to  seizure  on  execution,  and  his  person  to  imprisonment,  for 
a  failure  to  perform  it.  Therefore,  on  principle,  the  law  of  North 
Carolina  determines  the  validity  of  the  contract.  Such  prece- 
dents as  there  are  are  on  the  same  side.  The  most  important  in- 
timations to  the  contrary  which  we  have  seen  are  a  brief  note  in 
Story  on  Conflict  of  Laws,  section  436,  note,  and  the  doubts  ex- 
pressed in  Mr.  Dicey's  very  able  and  valuable  book.  Lord  Cotten- 
ham  stated  and  enforced  the  rule  in  the  clearest  way  in  Ex  parte 
Pollard,  4  Deac.  27,  40  et  seq;  Mont.  &  C.  239,  250.  So  Lord  21s 
Eomilly  in  Cood  v.  Good,  33  Beav.  314,  322.  So  in  Scotland,  in 
a  case  like  the  present,  where  the  contract  enforced  was  the  wife's: 
Findlater  v.  Seafield,  Fac.  Dec.  553,  Feb.  8,  1814.  See,  also,  Cun- 
inghame  v.  Semple,  11  Mor.  4462;  Erskine's  Institute,  bk.  3,  tit. 
2,  sec.  40;  Westlake  on  Private  International  Law,  3d  ed.,  sec. 
172;  Borer  on  Interstate  Law,  2d  ed.,  289,  290. 

If  valid  by  the  law  of  North  Carolina,  there  is  no  reason  why 
the  contract  should  not  be  enforced  here.  The  general  principle 
is  familiar.  Without  considering  the  argument  addressed  to  us 
that  such  a  contract  would  have  been  good  in  equity  if  made 
here  (Holmes  v.  Winchester,  133  Mass.  140;  Jones  v.  Clifton,  101 
U.  S.  225;  Bean  v.  Patterson,  122  U.  S.  496,  499),  we  see  no 
ground  of  policy  for  an  exception.  The  statutory  limits  which 
have  been  found  to  the  power  of  a  wife  to  release  dower  (Mason  v. 
Mason,  140  Mass.  63;  Peaslee  v.  Peaslee,  147  Mass.  171,  181)  do 
not  prevent  a  husband  from  making  a  valid  covenant  that  he  will 
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not  claim  marital  rights  with  any  person  competent  to  receive  a 
covenant  from  him:  Charles  v.  Charles,  8  Gratt.  486;  56  Am.  Dec. 
155;  Logan  v.    Birkett,  1  Mylne  &  K.  220;  Marshall  v.  Beall,  6 
How.  70.    The  competency  of  the  wife  to  receive  the  covenant  is 
established  by  the  law  of  her  domicile  and  of  the  place  of  the  con- 
tract.   The  laws  of  Massachusetts  do  not  make  it  impossible  for 
him  specifically  to  perform  his  undertaking.    He  can  give  a  re- 
lease which  will  be  good  by  Massachusetts  law.    If  it  be  said  that 
the  rights  of  the  administrator  are  only  derivative  from  the  wife, 
we  agree,  and  we  do  not  for  a  moment  regard  anyone  as  privy  to 
the  contract  except  as  representing  the  wife.    But  if  then  it  be 
asked  whether  she  could  have  enforced  the  contract  during  her 
life,  an  answer  in  the  affirmative  is  made  easy  by  considering  ex- 
actly what  the  defendant  undertook  to  do.    So  far  as  occurs  to 
us,  he  undertook  three  things:  1,  Not  to  disturb  his  wife's  enjoy- 
ment while  she  kept  her  property;  2.  To  execute  whatever  instru- 
ment was  necessary  in  order  to  release  his  rights  if  she  conveyed; 
and  3.  To  claim  no  rights  on  her  death,  but  to  do  whatever  was 
necessary  to  clear  the  title  from  such  rights  then.       All  these 
things  were  as  capable  of  performance  in  Massachusetts  as  they 
would  have  been  in  North  Carolina.    Indeed,  all  the  purposes  of 
the  covenant  could  have  been  ^^^  secured  at  once  in  the  lifetime 
of  the  wife  by  a  joint  conveyance  of  the  property  to  a  trustee  upon 
trusts  properly  limited.  It  will  be  seen  that  the  case  does  not  raise 
the  question  as  to  what  the  common  law  and  the  presumed  law  of 
North  Carolina  would  be  as  to  a  North  Carolina  contract  calling 
for  acts  in  Massachusetts,  or  concerning  property  in  Massachu- 
setts, which  could  not  be  done  consistently  with  Massachusetts 
law. 

With  regard  to  the  construction  of  the  defendant's  covenant 
we  have  no  doubt.  It  is  "to  surrender,  convey,  and  transfer  to 
said  Kitty  T.  Poison  Stewart,  Jr.,  and  her  heirs,  all  the  rights  of 
him,  the  said  Henry  Stewart,  Jr.,  in  and  to  the  lands  and  prop- 
erty above  described,  which  he  may  have  acquired  by  reason  of 
the  aforesaid  marriage,  and  the  said  Kitty  T.  Poison  Stewart,  Jr., 
is  to  have  the  full  and  absolute  control  and  possession  of  all  of 
said  property  free  and  discharged  of  all  the  rights,  claims,  or  de- 
mands of  every  nature  whatsoever  of  the  said  Henry  Stewart,  Jr.'*' 
Notwithstanding  the  decision  of  the  majority  in  Eochon  v.  Le- 
catt,  2  Stew.  429,  we  think  that  it  would  be  quibbling  with  the 
manifest  intent  to  put  an  end  to  all  claims  of  the  defendant  if 
we  were  to  distinguish  between  vested  rights  which  had  and  those 
which  had  not  yet  become  estates  in  the  land,  or  between  claims 
during  the  life  of  the  wife  and  claims  after  her  death.    It  is 
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plain,  too,  that  the  words  import  a  covenant  for  such  further  as-^ 
surance  as  may  be  necessary  to  carry  out  the  manifest  object  of 
the  deed:  See  Marshall  v.  Beall,  6  How.  70;  Ward  v.  Thompsoiv 
6  Gill  &  J.  349;  Hutchins  v.  Dixon,  11  Md.  29;  Hamrico  v.. 
Laird,  10  Yerg.  223;  Mason  y.  Deese,  30  Ga.  308;  McLeod  v.. 
Board,  30  Tex.  238;  94  Am.  Dec.  301. 

Objections  are  urged  against  the  consideration.  The  instru- 
ment  is  alleged  to  have  been  a  covenant.  It  is  set  forth,  and  men- 
tions one  dollar  as  the  consideration.  But  the  bill  alleges  others^ 
to  which  we  have  referred.  It  is  argued  that  one  of  them,  for- 
bearance to  bring  a  well-founded  suit  for  divorce,  was  illegal.  The- 
judgment  of  the  majority  in  Merrill  v.  Peaslee,  146  Mass.  460,. 
463,  4  Am.  St.  Eep.  334,  expressly  guarded  itself  against  sanc- 
tioning such  a  notion,  and  decisions  of  the  greatest  weight  refer- 
red to  in  that  case  show  that  such  a  consideration  is  both  suffi- 
cient and  legal:  N"ewsome  v.  Newsome,  L.  R.  2  P.  &  D.  306,  312; 
21''  Wilson  V.  Wilson,  1  H.  L.  Cas.  538,  574;  Besant  v.  Wood,  12 
Ch.  Div.  605,  622;  Hart  v.  Hart,  18  Ch.  Div.  670,  685;  Adams  v. 
Adams,  91  N.  Y.  381;  43  Am.  Rep.  675;  Sterling  v.  Sterling,  12 
Ga.  201.  Then  it  is  said  that  the  wife's  agreement  in  bar  of  her 
dower  was  invalid,  because  it  had  not  the  certificate  that  she  had 
been  examined,  etc.,  as  required  by  the  North  Carolina  statutes 
annexed  to  the  bill.  Whether  it  was  invalid  or  not,  the  defend- 
ant was  content  with  it,  and  accepted  the  execution  of  it  as  a 
consideration.  This  being  so,  it  would  be  hard  to  say  that  it  was 
not  one,  even  if  without  legal  effect.  Whether  void  or  not,  it  is 
alleged  to  have  been  performed;  and  finally,  if  it  was  void,  it  was 
void  on  its  face,  as  matter  of  law,  and  the  husband  must  be  tak- 
en to  have  known  it,  so  that  the  most  that  could  be  done  would 
be  to  disregard  it;  if  that  were  done,  the  other  considerations 
would  be  sufficient:  See  Jones  v.  Waite,  5  Bing.  K  C.  341,  351. 

Demurrer  overruled. 

CHIEF  JUSTICE  FIELD  dissented.  He  stated  that  the  decision 
In  Whitney  v.  Clossou,  138  Mass.  49,  showed  that  the  contract  sued 
upon  woxild  not  have  been  enforced  If  the  husband  and  wife  had 
been  domiciled  in  Massachusetts  when  it  was  made,  and  that  It 
seemed  to  him  illosioal  not  to  permit  a  conveyance  of  Massachusetts 
lands  directly  between  husband  and  wife  wherever  they  may  have 
their  domicile,  and  yet  to  hold  that  they  may  contract  to  convey 
such  land  from  one  to  the  other,  and  that  the  courts  of  that  state 
will  specifically  enforce  such  contract.  "It  Is  possible,"  he  said,  "to 
abandon  the  fule  of  lex  rel  sitae,  but  to  keep  It  for  conveyances  of 
land  and  to  abandon  It  for  contracts  to  convey  land  seems  to  me  un- 
warrantable." 
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HUSBAND  AND  WIFE— RELEASE  BY  HUSBAND  OF  HIS 
RIGHTS  IN  WIFE'S  PROFERTY.— A  husband  may  relinquish  his 
marital  rights  in  the  property  of  his  wife,  and,  when  he  has  done  so, 
has  no  right  to  administer  upon  her  property:  Charles  v.  Charles,  8 
Gratt.  486;  56  Am.  Dec.  155,  and  note;  McLeod  v.  Board,  30  Tex. 
238;  94  Am.  Dec.  301,  and  note;  Veal  v.  Veal,  89  Ky.  314;  25  Am. 
St.  Rep.  534,  and  note. 

HUSBAND  AND  WIFE— CONTRACTS  BETWEEN— CONSIDER- 
ATION.—A  note  executed  by  a  husband  for  the  benefit  of  his  wife 
in  consideration  of  her  discontinuing  an  action  for  absolute  di- 
vorce, and  returnins  to  live  with  him,  is  valid:  Adams  v.  Adams,  91 
N.  Y.  381;  43  Am.  Rep.  675;  PhiUips  v.  Meyers,  82  111.  67;  25  Am. 
Rep.  295. 

HUSBAND  AND  WIFE— CONFLICT  OF  LAWS— REALTY  OF 
WIFE.— It  is  an  established  rule  that  the  validity  of  a  disposition 
of  real  estate  must  always  be  determined  by  the  law  of  the  state  or 
county  of  which  it  is  a  part:  Extended  notes  to  In  re  Walkerly,  49 
Am.  St.  Rep.  124,  and  In  re  Ingram,  12  Am.  St.  Rep.  96.  The  courts 
of  each  state  have  exclusive  jurisdiction  over  questions  relating  to 
the  rights,  titles,  and  interests  in  and  to  lands  within  its  limits: 
Note  to  Sentenis  v.  Ladew,  37  Am.  St.  Rep.  572;  also,  La  Selle  v. 
Woolery,  14  Wash.  70;  53  Am.  St.  Rep.  855,  and  note. 


Ogden  v.  MoHugh. 

[167  MA88ACHT7BETT8,  276.] 

IF  A  MARRIAGE  IS  SOLEMNIZED  UNDER  THE  MIS- 
TAKEN BELIEF  THAT  THE  HUSBAND  OF  THE  WIFE  HAD 
DIED,  both  parties  being  equally  Informed  of  the  previous  mar- 
riage and  of  the  circumstances  from  which  the  death  of  her  hus- 
band was  inferred,  and  the  marriage  Is  followed  by  the  assumption 
of  marital  duties  and  privileges  until  the  death  of  the  man,  his  heirs 
cannot  in  equity  compel  her  to  surrender  property  or  rights  vested 
in  her  by  an  antenuptial  contract,  upon  the  ground  tljat  it  was  en- 
tered into  upon  a  mistaken  assumption  that  her  husband  was  dead. 

Suit  in  equity  to  recover  real  property  alleged  to  have  been  ac- 
quired by  the  defendant  Margaret  McHugh  under  a  convey- 
ance executed  by  Henry  Ogden,  father  of  the  plaintiffs,  through 
the  influence  of  fraud  and  mistake.  For  five  years  prior  to  1873 
the  defendant  had  been  the  wife  of  James  McHugh,  and  this 
fact  was  known  to  Henry  Ogden  who  had  been  present  at  their 
marriage.  McHugh  in  that  year  deserted  defendant,  and  was 
not  heard  of  by  her  after  1876.  In  1888,  she  and  Ogden,  believ- 
ing that  her  husband  had  died,  engaged  to  marry  each  other,  and 
an  antenuptial  contract  resulted,  by  which  he  agreed  to  make 
certain  provisions  for  her  out  of  his  property.  He  thereafter 
caused  the  property  to  be  conveyed  to  her.  They  lived  together 
as  husband  and  wife  until  his  death  in  the  mutual  belief  that 
McHugh  was  dead.    Such,  however,  was  not  the  fact.    The  trial 
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judge  ruled  that  the  bill  should  be  dismissed,  and  the  plaintifi&i 
appealed. 

A.  J.  Jennings  and  J.  M.  Morton,  Jr.,  for  the  plaintiffs. 

J.  W.  and  C.  R.  Cummings,  for  the  defendant. 

^''^  BAKKER,  J.  The  decree  dismissing  the  bill  was  right. 
If  the  plaintiffs,  as  heirs  at  law  of  their  deceased  father,  could, 
under  any  circumstances,  maintain  a  bill  to  set  aside  a  deed  which 
he  had  made  in  performance  of  a  contract  into  which  he  had  en- 
tered under  a  mistake,  they  have  no  better  right  than  he  would 
have  if  living.  When  he  made  ihe  contract,  and  when  he  per- 
formed it  by  causing  the  land  to  be  conveyed  to  the  defendant 
Margaret  McHugh,  he  knew  of  the  fact  that  the  only  ^''^  evi- 
dence of  the  death  of  her  former  husband  was  his  absence  from 
the  year  1876  until  the  time  of  the  marriage  in  1888.  He  took 
the  chance  that  the  former  husband  was  yet  alive,  and  he  was 
equally  responsible  with  the  defendant  for  all  the  consequences 
to  her  and  to  himself  resulting  from  the  marriage  ceremony  and 
his  living  \vith  her  as  his  wife.  While  there  was  no  marriage, 
there  was  during  the  years  from  the  ceremony  in  1888  to  his 
death  in  1893  the  exact  condition  of  things  which,  in  view  of  the 
possibility  that  the  husband  was  alive,  he  must  have  contemplated 
when  he  made  the  contract.  This  situation  gave  him  the  com- 
panionship and  services  of  the  defendant,  with  no  obligation  to 
compensate  her  therefor:  Cooper  v.  Cooper,  147  Mass.  370;  9  Am. 
St.  Eep.  721.  It  gave  him  the  possibility  of  having  by  her  legiti- 
mate issue:  Pub.  Stats.,  c.  145,  sec.  14;  Glass  v.  Glass,  114  Mass. 
563.  On  the  other  hand,  it  is  now  impossible  to  place  her  in  the 
condition  in  which  she  would  have  been  but  for  her  acts  done  in 
performance  of  the  contract.  IsTeitlier  the  supposed  husband  nor 
his  administrators  or  heirs  have  lost  the  benefit  which  he  expected 
to  derive,  that  she  should  have  from  his  estate  nothing  except 
such  property  as  he  should  see  fit  to  give  her  in  his  lifetime.  She 
can  get  nothing  from  his  estate  either  by  way  of  compensation  for 
her  years  of  service  or  of  a  distributive  share. 

While  there  was  a  mutual  mistake  in  that  both  parties  believed 
that  the  husband  was  dead,  both  knew  fully  upon  what  that  be- 
lief rested,  and  what  the  consequences  would  be  if  a  marriage  cer- 
emony followed  by  cohabitation  as  husband  and  wife  should  oc- 
cur, and  it  should  appear  that  the  former  husband  was  in  fact 
alive.  It  would  be  unjust,  under  such  circumstances,  to  take 
away  what  she  received  in  return  for  acts  which  were  of  value 
to  the  other  contracting  party,  which  were  a  detriment  to  her- 
self, and  which  only  failed  being  complete  performance  on  her 


458  Traders'  National  Bank  v.  Rogers.         [Mass. 

part  through  the  operation  of  a  rule  of  law  which  all  parties  had 
in  mind,  and  which  they  all  had  good  reason  to  suppose  was  not 
applicable,  because  of  facts  which  each  knew  and  relied  upon 
equally  with  the  other. 
Decree  affirmed. 


MARRIAGE  AND  DIVORCE— MARRIAGE  UNDER  MISTAKEN 
BELIEF  THAT  NEITHER  HAS  SPOUSE  LIVING— Where  a  wo- 
man, acting  upon  reliable  information  that  her  former  husband  l» 
dead,  marries  again,  the  marriage  is  legal,  in  the  absence  of  evi- 
dence tliat  the  former  husband  is  alive;  especially  is  this  so  after 
the  lapse  of  many  years:  Sneathen  v.  Sneathen,  104  Mo.  201;  24 
Am.  St.  Rep.  326,  and  note;  also,  Cartwright  v.  McGown,  121  111. 
88S;  2  Am.  St.  Rep.  105,  and  note.  Where  the  grantee  of  a  widow, 
who  has  acquired  land  through  a  second  marriage  contracted  by 
her,  sues  to  quiet  title  thereto  as  against  the  relatives  of  the  second 
husband,  who  assert  the  invalidity  of  the  marriage,  a  transcript 
showing  that  her  first  husband  obtained  a  decree  of  divorce  from 
her  in  the  courts  of  another  state,  after  the  execution  of  the  con- 
veyance by  her,  does  not,  if  admitted  in  evidence  at  all,  overcome 
the  presumption  that  she  had  herself,  prior  to  her  second  marriage, 
obtained  a  divorce  in  the  courts  of  the  state  where  the  suit  ia 
brought:  Boulden  v.  Mclntire,  119  Ind.  574;  12  Am.  St.  Rep.  453. 
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[167  Massachusetts,  315.] 

FORGERY,  RATIFICATION  OF.— Omission  by  an  apparent 
Indorser  on  being  shown  a  note  to  inform  the  holder  that  the  in- 
dorsement was  a  forgery  does  not  amount  to  an  affirmation  of  the 
signature,  if  such  indorser  is  not  proved  to  have  received  any  bene- 
fit from  the  forgery  or  to  have  authorized  the  forger  to  act  as  his 
agent  for  any  purjwse. 

FORGERY— EVIDENCE  OF  RATIFICATION.— The  fact  that 
a  person  whose  name  has  been  forged  does  not  at  once  repudiate 
the  signature  is  admissible  as  bearing  upon  the  question  whether  he 
assumed  the  signature  as  his  own,  but  it  is  not  conclusive.  Nor  is 
the  statement  of  such  person  that  the  note  will  be  paid  conclusive 
evidence  of  his  ratification  of  the  forgery. 

AN  ESTOPPEL  TO  DENY  THE  GENUINENESS  OP  A  SIG- 
NATURE DOES  NOT  ARISE  from  the  failure  to  at  once  repudiate 
it,  nor  from  saying  that  the  note  on  which  it  appeared  will  be  paid, 
if  there  was  no  intention  to  mislead,  and  the  statement  was  not  acted 
upon  by  anyone  to  his  prejudice. 

Action  of  contract  upon  a  promissory  note  purporting  to  be 
indorsed  by  the  defendant  and  H.  S.  Walker.  He  denied  the 
genuineness  of  the  signature.  The  trial  judge  found  that  the 
defendant,  when  his  attention  was  called  to  the  note  by  the  plain- 
tiff bank,  said  it  would  be  paid,  but  that  on  the  day  follow- 
ing he  asked  leave  to  examine  it  again,  and,  after  such  examina- 
tion, pronounced  it  a  forgery,  that  the  remark  made  by  the  de- 
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ferdant  was  without  any  intention  to  mislead  any  one;  and  that 
the  plaintiff  had  not  acted  upon  any  statement  made  by  the  de- 
fendant respecting  the  genuineness  of  the  signature.  Judgment 
for  the  defendant  Walker. 

A.  A.  Strout  and  W.  E.  Bigelow,  for  the  plaintiff. 
C.  R.  Elder,  for  the  defendant. 

»20  ALLEN,  J.  1.  The  plaintiff  contends  that,  if  the  defend- 
ant, when  the  note  was  first  shown  to  him,  knew  that  the  indorse- 
ment of  his  name  upon  it  was  a  forgery,  he  was  bound  to  inform 
the  plaintiff  of  this  fact,  and  that  his  omission  to  do  so  amounted 
of  itself  to  an  affirmation  of  the  signature.  There  was  nothing 
to  show  that  the  defendant  had  received  any  benefit  from  the 
forgery,  or  that  the  forger  was  his  agent  for  any  purpose.  Under 
these  circumstances,  the  defendant  was  not  bound,  as  a  matter  of 
legal  duty,  to  repudiate  or  disclaim  at  ^^^  once  the  genuineness 
of  the  signature.  His  failure  to  do  so  was  evidence  in  the  nature 
of  an  admission,  which  might  be  considered  as  bearing  upon  the 
question  whether  he  assumed  the  signature  as  his  own;  but  it 
was  not  conclusive:  Greenfield  Bank  v.  Crafts,  2  Allen,  269,  273; 
Harrod  v.  McDaniels,  126  Mass.  413,  Nor  was  the  defendant's 
statement  that  "the  note  will  be  paid"  conclusive  evidence  of  a 
ratification  of  the  signature.  It  was  consistent  with  the  idea  that 
the  defendant  was  surprised  at  finding  his  name  upon  the  note, 
and  left  the  bank  saying  as  little  as  possible,  but  meaning  only  to 
give  the  impression  that  he  thought  the  note  would  be  taken  up 
by  some  one  other  than  himself.  Indeed,  his  words  and  manner 
would  seem  to  have  left  this  impression  upon  Mr.  Jaquith  himself. 
It  was  competent  for  the  court  to  find,  as  it  did,  upon  the  evi- 
dence, that  it  was  not  satisfied  that  the  defendant  made  the  re- 
mark with  the  intent  to  give  the  plaintiff's  oflicers  to  understand 
that  the  signature  was  his,  and  genuine,  or  with  intent  to  induce 
the  bank  to  assume  that  his  statement  was  an  admission  of  the  gen- 
uineness of  the  signature;  and  this  finding  negatives  ratification: 
Creamer  v.  Perry,  17  Pick.  332;  28  Am.  Dec.  297;  Wellington  v. 
Jackson,  121  Mass.  157;  Greenfield  Bank  v.  Crafts,  4  Allen,  447^ 
455;  Smith  v.  Tramel,  68  Iowa,  488. 

2.  It  Avas  also  competent  for  the  court  to  find,  as  it  did,  upon 
th^i  evidence,  that  it  was  not  satisfied  that  the  defendant  made  the 
remark  above  mentioned  with  intent  to  mislead  the  plaintiff,  or 
that  the  plaintiff  relied  and  acted  upon  his  statement  as  an  ad- 
mission of  the  genuineness  of  his  signature.  According  to  the 
rule  of  law  as  established  in  this  commonwealth,  this  negatives 
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an  estoppel:  Lincoln  v.  Gay,  164  Mass.  537;  49  Am.  St.  Rep. 
480;  Stiff  V.  Ashton,  155  Mass.  130;  Fall  River  Nat.  Bank  v.  Buf- 
fington,  97  Mass.  498. 
Exceptions  overruled. 

FORGERY— WHAT  AMOUNTS  TO  A  RATIFICATION  OF.— 
There  can  be  no  ratification  of  a  forged  promissory  note  which  can 
be  held  binding  upon  the  person  whose  name  was  forged,  in  the  ab- 
sence of  an  estoppel  in  pais,  or  without  a  new  consideration  for  the 
promise:  Henry  v.  Heeb,  114  Ind.  275;  5  Am.  St.  Rep.  613,  and  ex- 
tended note  thereto.  A  mere  promise  to  pay  a  forged  note,  when 
such  promise  Is  given  by  the  supposed  maimer  of  the  note  without 
any  new  consideration,  and  after  the  promisee  has  acquired  the 
note,  is  not  binding:  Worlcman  v.  Wright,  33  Ohio  St.  405;  31  Am. 
Rep.  546,  and  extended  note. 

FORGERY— ESTOrPEL  TO  DENY  GENUINENESS— WHEN 
ARISES.— A  person  whose  signature  is  forged  to  an  instrument  Is 
not  estopped  to  deny  the  genuineness  of  the  signature,  unless,  with 
a  full  knowledge  of  the  facts,  he  so  acts,  or  makes  such  admissions, 
that  the  holder  of  the  instrument  is  thereby  given  reasonable  ground 
for  changing  his  position  for  the  worse,  and  does  so  change  it:  See 
extended  notes  to  Henry  v.  Heeb,  5  Am.  St.  Rep.  618,  and  Workman 
▼.  Wright,  31  Am.  Rep.  549, 


Moors  v.  KEADma. 

[167  MASSACmJBKTTS,  322.) 

A  MORTGAGE  OF  CHATTELS  MUST  BE  RECORDED  or 
the  property  must  be  delivered  to,  and  retained  by,  the  mortgagee. 

A  PLEDGEE'S  TITLE  MUST  FAIL  UNLESS  the  pledged 
property  is  delivered  to,  and  retained  by,  him. 

MORTGAGE  OR  PLEDGE  OF  CHATTELS,  CHANGE  OF 
POSSESSION  NECESSARY  TO.— If  a  dealer  in  goods  makes  bills 
of  sale  of  them  to  secure  indebtedness  existing,  and  to  exist,  to  the 
receiver  of  such  bills,  and  the  latter  takes  formal  possession,  and 
constitutes  the  bookkeeper  of  the  pledgor  his  agent  to  retain  such 
possession,  and  when  additional  goods  are  purchased,  receives  bills 
of  sale  therefor  from  time  to  time,  but  such  goods  are  not  separated 
from  the  others,  and  the  pledgor  continues  In  business,  selling  from 
the  goods  as  before  and  retaining  the  proceeds  thereof,  there  is  no 
such  apparent  change  of  possession  as  will  support  his  pledge;  and 
If  the  pledgor  is  declared  insolvent  in  proceedings  for  that  purpose, 
his  assignee  in  insolvency  is  entitled  to  the  poesession  of  the  goods 
so  attempted  to  be  pledged. 

Replevin  for  a  lot  of  goods.  The  trial  judge  directed  the 
jury  to  return  a  verdict  for  the  defendant,  but  reported  the  case 
for  the  deteroiination  of  the  supreme  court. 

R.  M.  Morse  and  J.  Diff,  for  the  plaintiffs. 

S.  L.  Whipple  and  \V.  R.  Sears,  for  the  defendants. 

32'-*  ALLEN,  J.  The  question  in  this  case  is  whether  there 
was  any  evidence  for  the  jury  that  the  plaintiffs  took  and  retained 
possession  so  as  to  give  them  a  valid  title  to  the  goods  replevied. 
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If  they  were  mortgagees,  their  title  would  not  be  valid  unless  the 
mortgaged  property  was  delivered  to  and  retained  by  them,  no 
record  of  the  mortgages  having  been  made:  Stats.  1883,  c.  73,  sec. 
2.  If,  however,  they  were  pledgees,  their  title  would  also  fail 
^2*  unless  the  property  was  delivered  to  and  retained  by  them. 
So  that  it  makes  no  difference  in  the  determination  of  the  case 
whether  they  were  mortgagees  or  pledgees:  Blanchard  v.  Cooke, 
144  Mass.  207,  225. 

The  facts  upon  which  the  decision  must  depend  are  not  now 
in  dispute.  Those  which  were  proved,  or  which  the  plaintiffs* 
evidence  tended  to  prove,  may  be  summed  up  as  follows: 

One  Houdlette  was  a  dealer  in  iion,  carrying  a  stock  of  goods 
in  his  store  in  Boston.  In  1889,  he  borrowed  money  of  the  plain- 
tiffs, which  has  never  been  repaid,  and  which  the  plaintiffs  sought 
to  secure  in  the  following  manner:  Houdlette  executed  to  the 
plaintiffs  a  general  collateral  agreement,  so  called,  setting  forth 
that  all  the  merchandise  transferred  or  to  be  thereafter  transfer- 
red by  him  to  them  should  be  held  only  as  security  for  his  present 
or  future  indebtedness  to  them.  He  also  from  time  to  time,  usu- 
ally about  once  a  month,  executed  to  them  a  bill  of  sale  of  goods 
in  his  store.  In  some  instances,  but  not  always,  upon  receiving 
the  bills  of  sale,  they  executed  and  delivered  to  him  a  special  in- 
strument of  defeasance.  These  bills  of  sale  were  intended  to 
cover  all  of  the  stock  of  goods  in  store  from  time  to  time,  and  did 
so  cover  it,  except  so  far  as  new  goods  may  have  come  in  between 
the  dates  of  two  transactions,  or  as  goods  may  have  been  released 
on  orders,  as  hereinafter  stated.  Soon  after  the  date  of  each  bill 
of  sale,  the  plaintiffs  took  possession  by  going  to  Houdlette'a 
store,  where  statements  were  made  by  or  in  behalf  of  IToudlette 
that  possession  of  the  goods  was  given,  and  on  behalf  of  the  plain- 
tiffs, that  possession  was  taken,  by  touching  some  of  them,  by  ap- 
pointing Houdlette's  bookkeeper  as  agent  of  the  plaintiffs  to  take 
and  hold  possession  of  the  goods  for  them,  and  by  his  acceptance 
of  such  agency.  From  time  to  time,  as  new  bills  of  sale  were  re- 
ceived, the  plaintiffs  gave  written  orders  to  the  bookkeeper  to 
deliver  to  Houdlette  portions  of  the  goods  included  in  former 
bills  of  sale.  These  orders  were  usually  for  round  amounts,  as 
called  for  by  Houdlette's  bookkeeper,  being  about  the  same  in 
amount  as  the  amounts  of  the  new  bills  of  sale;  the  amount  be- 
ing fixed  by  what  the  bookkeeper  thought  would  be  sufficient  to 
cover  the  deliveries  by  Houdlette  for  the  next  month.  The  quan- 
tities in  these  orders  were  expressed  in  gross,  as,  for  example,  sev- 
en ty-iive  thousand  ^*^  pounds  sheet  plate  iron  and  steel, 
fifty   thousand    pounds   angle    iron,    two  hundred  kegs  rivets. 
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It  was  not  intended  to  make  sales  of  goods  in  excess 
of  the  amounts  covered  by  these  orders;  but  Houdlette 
made  sales  from  all  the  goods  in  store,  without  re- 
gard to  whether  they  had  or  had  not  been  released  by  the  plain- 
tiffs, and  this  was  permitted  by  the  bookkeeper.  Whenever  the 
bookkeeper  thought  the  amount  of  an  order  had  been  full}- 
drawn,  he  would  get  a  new  one.  No  setting  apart  or  separation  of 
the  goods  covered  by  these  orders  was  made;  and  new  goods  as 
they  came  in  were  mingled  with  the  old,  and  there  was  nothing  to 
distinguish  them.  Sales  were  made  from  the  general  stock  of 
goods  on  hand,  without  discrimination;  and  the  proceeds  of  the 
sales  went  to  Houdlette.  The  bookkeeper  was  paid  by  Houd- 
lette, and  the  plaintiffs  did  not  pay  or  agree  to  pay  him  anything. 
Since  the  plaintiffs  did  not  take  possession  on  the  day  of  the  date 
of  each  bill  of  sale,  there  were  usually  some  goods  in  the  store 
which  had  come  in  between  the  date  of  the  bill  of  sale  and  the 
day  of  taking  possession,  and  which,  therefore,  were  not  covered 
by  the  bills  of  sale.  No  attempt  was  made  to  keep  such  goods  sep- 
arate. The  above  methods  were  pursued  for  nearly  four  years, 
at  the  end  of  which  time  Houdlette  went  into  insolvency,  and  his 
assignees  took  possession  of  the  goods. 

If  it  be  assumed  that  there  was  from  time  to  time  a  sufficient 
taking  of  possession  by  the  plaintiffs  at  the  outset,  the  facts  effect- 
ually negative  the  plaintiffs'  view  that  there  was  any  such  reten- 
tion of  possession  by  them  as  to  meet  the  requirements  of  the  law. 
The  obvious  purpose  of  the  statutory  provision  as  to  unrecorded 
mortgages,  and  of  the  rule  of  law  as  to  the  retentio:i  of  possession 
by  pledgees,  is  to  prevent  mortgagors  or  pledgors,  by  means  of 
their  possession  of  the  property,  from  misleading  people  into  the 
belief  that  they  are  its  real  owners.  Accordingly  the  rule  is  gen- 
eral that,  if  mortgagors  whose  mortgages  are  unrecorded  and 
pledgors  are  allowed  to  remain  in  possession  of  tbe  mortgaged  or 
pledged  property,  the  mortgagees  or  pledgees  will  lose  their  lien. 
Possession  or  control  of  the  property  may  be  given  to  a  mortgagor 
or  pledgor  for  certain  special  purposes,  without  producing  this 
effect;  e.  g.,  to  make  sale  thereof  for  the  sole  benefit  of  the  mort- 
gagee or  pledgee,  or  to  keep  the  property  specifically  for  him  for 
a  time  as  his  bailee  or  agent.  There  are  *^'*  numerous  cases  in 
which  the  question  has  arisen  and  been  determined  whether,  un- 
der certain  particular  facts,  the  lien  of  a  mortgagee  or  pledgee 
has  been  lost  by  reason  of  permitting  the  mortgagor  or  pledgor 
to  be  in  possession  of  the  property:  Kellojrg  v.  Tomnson,  142 
Mass.  76;  Moore  v.  Wyman,  146  Mass.  60;  Thacher  v.  Moore,  134 
Mass.  156; Thompson  v.Dolliver,132  Mass.  103;  Thayer  v.Dwight, 
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104  Mass.  254;  Wright  v.  Tetlow,  99  Mass.  397;  Carpenter  v. 
Snelling,  97  Mass.  452;  Walker  v.  Staples,  o  Allen,  34;  Way  v. 
Davidson,  12  Gray,  465;  74  Am.  Dee.  604;  Casey  v.  Cavaroc,  96 
U.  S.  467;  Bank  of  Leavenworth  v.  Hunt,  11  Wall.  391;  Steele 
V.  Benham,  84  N.  Y.  634;  Button  v.  Rathbone,  126  N.  Y.  187; 
Doyle  V.  Stevens,  4  Mich.  86;  First  Nat.  Bank  v.  Summers,  75 
Mich.  107;  Menzies  v.  Dodd,  19  Wis. '343;  Hage  v.  Campbell,  78 
Wis.  572;  23  Am.  St.  Rep.  422;  Swiggett  v.  Dodson,  38  Kan.  702; 
Brunswick  v.  McClay,  7  Neb.  137;  Pickard  v.  Marriage,  L.  R.  1 
Ex.  364;  Northwestern  Bank  v.  Poynter  (1895),  App.  Cas.  56. 
No  one  of  these  cases  presents  facts  exactly  like  those  now  before 
us.  B7it  the  rule  to  be  deduced  from  them,  which  is  applicable 
to  the  present  case,  appears  to  be  clear.  The  plaintiffs  appointed 
Houdlette's  bookkeeper  as  their  agent,  so  that  there  was  no  ap- 
parent change  of  possession.  The  goods  which  were  at  any  time 
covered  by  the  bills  of  sale  were  not  set  apart,  and  kept  separate 
and  free  from  intermixture  with  other  goods  not  covered  by  the 
bills  of  sale.  Whenever  new  goods  were  bought  by  Houdlette, 
they  were  added  to  the  general  stock  on  hand.  WTienever  the 
plaintiffs  gave  orders  for  the  delivery  or  release  of  goods  to  Houd- 
lette in  order  to  enable  him  to  make  current  sales,  no  seplft-ation 
was  made  of  the  goods  embraced  in  such  orders.  The  arrange- 
ment was  made  with  the  obvious  purpose,  or  at  any  rate  with  the 
effect,  of  enabling  Houdlette  to  carry  on  his  business  in  the  usual 
manner  and  without  exciting  suspicion;  and  there  never  was  a 
day,  so  far  as  appears,  when  he  might  not  have  sold  any  particu- 
lar piece  or  parcel  of  goods  in  his  store  without  violating  his  un- 
derstanding "with  the  plaintiffs.  From  month  to  month,  the 
plaintiffs  signed  orders  for  the  release  of  goods  in  gross  amounts 
from  their  lien,  and  of  such  quantities  as  would  probably  be  suffi- 
cient to  supply  Houdlette's  customers,  and  new  orders  of  the  same 
kind  were  signed  as  often  as  was  necessary.  There  was  no  at- 
tempt to  ®*®  keep  distinct  and  separate  any  specific  portions  of 
the  stock  of  goods,  as  those  which  were  subject  to  the  plaintiff's 
lien.  This  was  the  habitual  and  universal  method  adopted  by  the 
plaintiffs  or  by  their  agent. 

This  course  of  business  is  inconsistent  with  the  view  that  the 
plaintiffs  retained  possession  of  any  specific  part  of  the  goods. 
There  was  at  best  a  confusion  and  intermixture  of  mortgaged 
with  unmortgaged,  or  of  pledged  with  unpledged  goods,  so  that 
the  two  classes  were  indistinguishable,  and  this  was  done  by  the 
permission  or  through  the  neglect  of  the  plaintiffs  or  of  their 
agent.  The  plaintiffs  no  longer  retained  the  sole  possession  of 
the  mortgaged  goods.    They  either  lost  the  possession  entirely,  or 


464  Moors  v.  Reading.  [Mass. 

were  merely  tenants  in  common  with  Houdlette:  Ryder  v.  Hath* 
away,  21  Pick.  298;  Forbes  v.  Fitchburg  E.  E.  Co.,  133  Mass.  154, 
160;  2  Kent's  Commentaries,  365,  note,  and  cases  cited;  Story  on 
Bailments,  sec.  40;  Willard  y.  Eice,  11  Met.  493;  45  Am.  Dec. 
226;  Adams  v.  Wildes,  107  Mass.  123;  Stearns  v.  Herrick,  132 
Mass.  114;  The  Idaho,  93  U.  S.  575. 

Upon  the  undisputed  facts,  the  plaintiffs  failed  to  retain  such 
possession  as  the  law  requires  in  order  to  maintain  their  lien.  To 
hold  otherwise  would  enable  parties  to  practice  the  very  frauds 
which  the  statute  as  to  unrecorded  mortgages  of  personal  prop- 
erty, and  the  rule  of  law  as  to  the  duty  of  pledgees  to  retain  pos- 
session of  the  pledged  property,  seek  to  prevent. 

The  title  of  the  defendants  as  assignees  in  insolvency  of  Houd- 
lette must  accordingly  prevail:  Bingham  v,  Jordan,  1  Allen,  373; 
79  Am.  Dec.  748;  Low  v.  Welch,  139  Mass.  33;  Blanchard  v. 
Cooke,  144  Mass.  207,  218,  226;  Casey  v.  Cavaroc,  96  U.  S.  467. 

Judgment  on  the  verdict  for  the  defendants. 

PLEDGE— PLEDGEE'S  LIEN  DEPENDENT  UPON  POSSES- 
SION.—The  pawnee,  by  giving  up  possession  of  the  pawn,  though 
for  a  special  purpose,  loses  his  lien,  and  cannot  recover  the  pawn 
from  an  innocent  purchaser  of  the  pawnor:  Bodenhammer  v.  New- 
som,  5  Jones,  107;  69  Am.  Dec.  775.  At  law,  the  lien  incident  to  a 
pledge  depends  upon  possession:  Coleman  v.  Shelton,  2  McCord  Eq. 
126;  16  Am.  Dec.  639.  See,  also,  Cooley  v.  Minnesota  etc.  Ry.  Co.. 
53  Minn.  327;  39  Am.  St.  Rep.  609,  and  note. 

CHATTEL  MORTGAGES— NECESSITY  OF  DELIVERY  OR 
REGISTRATION.— Delivery  of  chattels,  either  actual  or  construc- 
tive, is  essential  to  the  validity  of  a  chattel  mortgage  as  against 
third  parties.  Registration  dispenses  with  delivery:  Golden  v.  Cocli- 
ril,  1  Kan.  259;  81  Am.  Dec.  510,  and  note;  also,  Cajl  v.  Gray,  37 
N.  H.  428;  ir>  Am.  Dec.  141,  and  note.  See  Brown  v.  J.  H.  Camp- 
bell Co.,  44  Kan.  237;  21  Am.  St.  Rep.  274,  and  note. 

CHATTEL  MORTGAGES— EFFECT  OF  A  PROVISION  ALLOW- 
ING MORTGAGEE  TO  SELL.- As  to  this  question,  there  Is  an  ir- 
reconcilable conflict  among  the  decisions.  It  Is  thoroughly  discussed 
In  the  extended  note  to  Peahody  v.  Landon,  15  Am.  St.  Rep.  912-917. 
Some  of  the  late  cases  on  the  subject  are:  Birmingham  Dry  Goods 
Co.  V.  Roden,  110  Ala.  511;  55  Am.  St.  Rep.  35,  and  note;  Benham 
V.  Ham,  5  Wash.  128;  34  Am.  St.  Rep.  851;  Bckman  T.  Munnerljn^ 
82  Fla.  867;  87  Am.  St  Rep.  108. 
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Cook  v.  Coleman. 

[167  Massachusetts,  414.] 

GARNISHMENT— ERRORS  IN  THE  INDORSEMENT  OF 
THE  WRIT.— If  garnishment  is  duly  served  on  tlie  president  of  a 
bank,  after  which  part  of  the  funds  belonging  to  the  defendant  i» 
permitted  to  be  drawn  out  on  checks,  the  bank  cannot  relieve  itself 
from  liability  by  proving  that  the  president  relied  upon  the  manner 
in  which  the  writ  was  indorsed  on  the  back.  Such  indorsement  con- 
stitutes no  part  of  the  writ,  and  the  neglect  of  the  president  to  ex- 
amine the  writ  itself  must  be  treated  as  the  neglect  of  the  bank. 

Trustee  process  against  the  Hancock  National  Bank  to  reach 
a  deposit  belonging,  when  the  process  was  served,  to  the  defend- 
ant.   The  trial  judge  held  the  bank  liable. 

T.  Savage,  for  the  plaintiff. 

W.  E.  Bigelow,  for  the  trustee 

^^'^  MORTON,  J.  The  writ  was  duly  served  upon  the  Han- 
cock National  Bank,  through  its  president,  who  also,  as  we  infer, . 
had  charge  of  its  business.  In  the  body  of  the  writ  the  defend- 
ants were  described  as  copartners  under  the  name  of  the  Boston - 
Building  Material  Company.  There  was  then  on  deposit  in  the 
bank  to  the  credit  of  the  defendants  under  that  name  the  sum 
of  one  hundred  and  five  dollars  and  sixty-three  cents.  This  was 
attached  by  the  writ.  Afterward,  a  part  of  it  was  paid  out  on 
checks  drawn  by  the  defendants.  The  excuse  given  for  this,  is, 
that  the  president  did  not  examine  the  body  of  the  writ,  but  re- 
lied on  the  manner  in  which  it  was  entitled  on  the  back,  from 
which  there  appeared  to  be  but  one  defendant.  But  he  was  not 
justified  in  relying  on  what  appeared  on  the  back  of  the  writ.. 
That  constituted  no  part  of  the  writ  itself.  He  should  have  ex- 
amined the  body  of  the  writ,  in  order  to  determine  the  parties 
against  whom  it  ran.  His  neglect  to  do  so  was  that  of  the  bank; 
and  the  payments  which  were  made  by  it  through  its  officers  or 
servants  subsequent  to  the  attachment  were  made  by  it  in.  its 
own  wrong. 

Order  of  the  superior  court  affirmed. 


ATTACHMENT— ERRORS,  IRREGULARITIES  AND  DEFECTS 
WHICH  WILL  AVOID.— As  to  what  Irregularities  and  defects  in 
proceedings  for  attachment  will  avoid  It.  see  the  extended  note  to 
Fridenberg  T.  Pierson,  79  Am.  Dec.  164-174. 
Am.  Br.  Rip.,  Vol.  LVn.— 80 
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STATUTE  OF  FRAUDS— MEMORANDUM— Several  papers 
signed  at  the  same  time  by  the  party  sought  to  be  charged  may  be 
considered  and  used  together  to  complete  the  memorandum  required 
by  the  statute  of  frauds. 

STATUTE  OF  FRAUDS.— PAROL  EVIDENCE  MAY  BE  IN- 
TRODUCED  TO  SHOW  THE  SITUATION  OF  THE  PARTIES 
and  the  circumstances  attending  the  transaction  for  the  purpose  of 
applying  the  contract  to  a  subject  matter  and  establishing  the  con- 
nection of  the  different  writings  connecting  the  memoranda  with 
one  another. 

STATUTE  OF  FRAUDS.  —  LETTERS  WRITTEN  YEARS 
after  a  contract  Is  entered  into  may  be  received  to  establish  its 
terms. 

ALTERATION  IN  WRITINGS,  WHEN  DOES  NOT  AVOID 
THEM,  THOUGH  MATERIAL.— An  alteration  in  a  written  con- 
tract after  its  execution,  though  in  a  respect  material  to  it,  made  in 
good  faith,  to  correct  it  and  to  more  nearly  conform  it  to  the  agree- 
ment of  the  parties,  and  where  such  alteration  could  not  possibly 
prejudice  the  other  party,  does  not  avoid  the  contract. 

GUARANTY  NOT  DESTROYED  BY  TAKING  AND  FORE- 
CLOSING OTHER  SECURITIES.— If  a  party  maliing  a  loan  to 
a  corporation  receives  as  collateral  security  part  of  its  bonds  and  the 
guaranty  of  a  third  person  maliing  himself  responsible  for  the  pay- 
ment of  the  debt,  the  foreclosure  of  the  mortgage  given  to  secure 
such  bonds  does  not  release  the  guarantor.  The  creditor's  interest 
In  the  real  estate  subject  to  such  foreclosure  stands  as  before  as 
mere  security  for  his  debt,  and  does  not  affect  his  right  to  proceed 
against  his  guarantor. 

Claim  in  probate  against  the  estate  of  John  Swann,  deceased, 
on  contract  of  warranty.  The  trial  judge  reported  the  matter  to 
the  supreme  court  for  its  judgment. 

F.  M.  Wood  and  W.  F.  Hawkins,  for  the  claimant. 

C.  E.  Burke  and  P.  H.  Butler,  for  the  respondent. 

427  KNOWLTON,  J.  The  claim  is  founded  on  a  contract  of 
guaranty,  the  principal  memorandum  of  which  is  in  these  words: 

"5  Fredericks  Place,  Old  Jewry,  E.  C. 
London,  18  March,  1873. 
6,000 
"Dear  Lee:  If  your  principal,  £S,00O&  interest  at  10  per  cent 
is  not  paid  as  stipulated,  I  hereby  make  myself  responsible  for  its 
payment.  Yours  sincerely, 

"W.  B.  Lee,  Esqre.  "     ~  JOHN  SWANN.*' 

This  paper  was  inclosed  in  a  letter  as  follows: 

"6  Fredericks  Place,  Old  Jewry,  E.  C. 
London,  18  March,  1873. 
**Dear  Lee:  The  security  offered  for  the  temporary  loan  to  the 
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Phoenix  Company  consists  of  the  bonds  of  the  company  to  the 
amount  of  £100,000.  As  the  price  paid  by  the  company  for  the 
property  involved  is  $1,000,000,  this  speaks  for  itself.  I  propose 
to  go  to  Xew  York  myself,  and  I  shall,  of  course,  decline  to  hand 
over  the  money  unless  satisfied  that  the  bonds  are  right  and 
sound.  If  the  whole  issue  of  bonds  are  delivered  to  the  lender,  he 
becomes  first  mortgagee  upon  a  freehold  property  worth  fifty 
times  the  amount  of  the  advance.  I  am  willing  to  **®  make  my- 
self responsible  for  the  payment  of  principal  and  interest  as  you 
request  it.  It  is  not  my  rule,  and  I  should  strongly  object  to  do 
it,  if  I  thought  there  was  a  shadow  of  a  risk.  I  am,  however, 
quite  satisfied  to  make  myself  so  responsible,  as  I  should  not  only 
be  able  to  sell  bonds  at  once  to  the  amount  of  your  advance,  but 
should  have  the  whole  property  of  the  company  to  fall  back  on. 
I  am  personally  acquainted  with  the  land  and  know  its  value. 

Yours  sincerely, 
''W.  B.  Lee.  J  OHN  SWANIT. 

"P.  S.    I  enclose  mem.  to  the  effect  above  mentioned.'* 

It  appears  by  the  testimony  that  when  these  papers  were  sent 
to  the  claimant,  he  and  the  defendant's  intestate  were  negotiating 
in  regard  to  the  making  of  a  loan  by  the  claimant  to  the  Phoenix 
Iron  and  Coal  Company,  to  be  secured  by  bonds  of  the  corpora- 
tion, and  upon  which  he  was  to  be  paid  interest  at  the  rate  of  ten 
per  cent,  and  also  a  bonus  of  twenty  per  cent  of  the  principal;  and 
that  a  loan  of  £4,500  was  soon  after  made,  for  which  a  receipt 
was  given  in  these  words: 

'^Ijondon,  30th  April,  '73. 

"Eeceived  of  W.  B.  Lee,  Esq.,  the  sum  of  four  thousand  &  five 
hundred  pounds  (£4,500)  for  investment  according  to  arrange- 
ment. 

"£4,500.00.  JOHN  SWANN.     [Stamp.]" 

There  is  no  doubt  under  the  authorities  that  the  letter  and  re- 
ceipt, as  well  as  the  paper  containing  the  promise,  may  be  used 
to  complote  the  memorandum  in  WTiting  required  by  the  statute 
of  frauds  to  make  such  a  contract  binding:  Owen  v.  Thomas,  3 
Mylne  &  K.  353;  Jackson  v,  Lowe,l  Bing.  9;  Barkworth  v. Young, 
26  L.  J.  Ch.,  K  S.,  153;  Bailey  v.  Sweeting,  9  Com.  B.,N.  S.,843; 
Wilkinson  v.  Evans,  35  L.  J.  Com.  P.,  N.  S.,  224;  Oliver  v.  Hunt- 
ing, L.  R.  44  Ch.  Div.  205,  and  cases  cited;  Dobell  v.  Hutchinson, 
3  Ad.  &  E.  355:  Eidgway  v.  Wharion,  6  H.  L.  Cas.  238;  Colboum 
V.  Dawson,  20  L.  J.  Com.  P.,  N.  S.,  154.  It  is  also  well  settled 
that  parol  evidence  may  be  introduced  to  show  the  situation  of 
the  parties  and  the  circumstances  attendant  upon  the  transaction 
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for  the  purpose  of  applying  the  contract  to  the  subject  matter, 
and  of  showing  the  connection  of  different  writings  constitut- 
ing the  memorandum  with  one  another:  '*^®  New  England  etc. 
Co.  V.  Standard  Worsted  Co.,  165  Mass.  328,  332;  52  Am.  St. 
Rep.  516;  Sullivan  v.  Arcand,  165  Mass.  364;  Freeland  v.  Ritz, 
154  Mass.  257;  26  Am.  St.  Eep.  244;  Shortrede  v.  Cheek,  1  Ad. 
&  E.  57;  Bateman  v.  Phillips,  15  East,  272;  Macdonald  v.  Long- 
bottom,  1  El.  &  E.  987. 

Applying  these  doctrines  to  the  facts  of  the  case,  we  have  a  con- 
tract of  guaranty  properly  proved  by  a  memorandum  in  writing 
sufficient  in  every  detail,  unless  it  be  in  regard  to  the  meaning  of 
the  words  "as  stipulated,"  and  in  regard  to  the  question  whether 
the  principal  includes  or  excludes  the  bonus  of  twenty  per  cent 
in  addition  to  the  amount  furnished  by  the  claimant.  There  is 
very  strong  ground  for  the  plaintiff's  contention  that  the  parol 
evidence  of  the  contract  between  the  claimant  and  the  Phoenix  - 
Iron  and  Coal  Company,  in  regard  to  the  loan  then  contemplated 
and  subsequently  made,  is  competent  to  establish  the  meaning  of 
these  particulars  of  the  memorandum  of  guaranty.  But  even  if 
that  were  not  so,  we  find  a  memorandum  signed  by  Swann  seven 
•jrears  later,  in  the  form  of  a  letter  written  in  reply  to  the 
claimant's  letter  of  April  16,  1880,  which  amounts  to  an 
acknowledgment  that  the  stipulation  was  to  pay  the  inter- 
est half-yearly,  and  the  principal  in  September,  1875,  and 
that  the  principal  included  the  bonus  as  well  as  the  money 
actually  advanced.  These  particulars  were  plainly  stated  in  the 
letter  of  the  claimant.  In  Swann 's  letter  in  reply,  he  said:  "1 
accept  your  proposal  without  hesitation.  I  can  only  say  that  I  am 
not  insensible  to  the  tone  and  spirit  of  your  letter."  This  must 
be  taken  as  an  admission  that  the  contract  was  as  stated.  Under 
the  authorities  cited  above,  these  letters,  although  written  long 
after^vard,  may  be  used  to  establish  the  terms  of  the  contract; 
and  we  are  confirmed  in  our  construction  of  them  by  the  fact 
found  in  the  report,  that  Swann  "recognized  his  obligation  to 
the  claimant  under  the  guaranty  during  the  last  years  of  his 
life,  and  never  denied  it." 

The  next  question  is,  whether  the  claimant  has  forfeited  his 
right  to  recover  by  making  an  alteration  in  the  writing.  The 
430  fgxires  8,000,  which  he  changed  to  6,000,  were  material  as  a 
part  of  the  description  of  the  "principal,"  whose  payment  was 
guaranteed.  The  subject  matter  of  the  promise  is  the  principal 
and  interest  at  ten  per  cent,  which  the  Phoenix  Company  prom- 
ised to  pay  to  the  claimant  in  consi(1pration  of  his  loan.  The  fig- 
ures which  were  inserted  by  way  of  description  were  not  essential 
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to  the  validity  of  the  contract.  They  were  wrong,  and  they  could 
not  be  helpful  to  either  party  in  applying  the  writing  to  the  lub- 
ject  matter  of  the  contract.  But  being  intended  as  a  part  of  the 
description,  they  were  not  absolutely  immaterial.  If  they  had 
been  correct,  they  would  have  been  relied  upon  as  an  important 
part  of  the  memorandum.  Whatever  their  approximation  to 
accuracy,  they  might  be  considered  in  connection  with  the  other 
evidence  in  determining  the  meaning  and  application  of  the 
memorandum.  We  cannot  treat  this  as  a  case  of  an  absolutely 
immaterial  alteration,  although  the  legal  effect  of  the  memoran- 
dum, in  its  application  to  the  facts  proved,  is  the  same  in  its 
original  as  in  its  altered  form.  Both  before  and  after  the  alter- 
ation, this  part  of  the  description  of  the  subject  of  the  promise 
was  erroneous,  and  while  six  thousand  pounds  was  more  nearly 
correct  than  eight  thousand  pounds  as  a  statement  of  the  amount 
of  the  principal,  the  difference  is  not  probably  of  much  practi- 
cal importance.  But  treating  it  as  not  absolutely  immaterial, 
we  think  that  such  an  alteration,  made  in  good  faith,  with  a  view 
to  correct  an  error  in  a  memorandum  of  this  kind,  does  not  de- 
prive the  party  of  his  right  to  rely  upon  the  memorandum  to 
prove  the  original  contract. 

It  is  a  general  rule  of  law  that  a  material  alteration  of  an 
executory  contract  in  writing,  made  by  the  promisee  after  its 
delivery,  deprives  him  of  his  right  to  enforce  it:  Boston  v.  "P:n- 
son,  12  Cush.  61;  Fay  v.  Smith,  1  Allen,  477;  79  Am.  Dec.  752; 
Wade  V.  Withington,  1  Allen,  561;  Commonwealth  v.  Emigrant 
etc.  Sav.  Bank,  98  Mass.  12;  93  Am.  Dec.  126;  Draper  v.  Wood, 
112  Mass.  315;  17  Am.  Eep.  92;  Osgood  v.  Stevenson,  143  Mass. 
399.  Two  reasons  are  given  for  the  rule:  1.  That  the  identity 
of  the  contract  is  destroyed  by  the  alteration;  and  2.  That  no 
man  shall  be  permitted,  on  grounds  of  ^^^  public  policy,  to  take 
the  chance  of  committing  a  fraud  without  running  any  risk  of 
loss  by  the  event  when  it  is  detected.  But  the  rule  is  not  applied 
in  this  commonwealth  to  a  writing  of  this  kind,  where  the  altera- 
tion is  made  in  good  faith  to  correct  an  error,  under  circum- 
stances showing  an  implied  authority  from  the  other  party  to 
make  the  correction.  The  principle  underlying  this  exception 
to  the  general  rule  seems  to  be,  that  where  no  one's  rights  are  in- 
juriously affected,  and  where  it  appears  that  the  alteration  was 
made  with  a  view  to  carry  out  the  intention  of  the  party  who 
signed  the  paper,  the  change  ought  not  to  render  the  contract 
invalid:  Smith  v.  Dunham,  8  Pick.  246;  Adams  ▼.  Frye,  3  Met. 
103.  See,  also,  Bluck  v.  Gompertz,  7  Ex.  862;  Byron  v.  Thomp- 
son, 11  Ad.  &  E.  31;  Waugh  v.  Bussell,  5  Taunt.  707;  Brutt  v. 
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Picard,  Eyan  &  M.  37;  Cruchley  v.  Clarance,  2  Maule  &  S.  90; 
Wake  V.  Harrop,  6  Hurl.  &  N.  78;  Hervey  v.  Harvey,  15  Me,  357; 
Horst  V.  Wagner,  43  Iowa,  373;  22  Am.  Rep.  255.  In  Adams  v. 
Frye,  3  Met.  103,  where  the  alteration  was  by  procuring  one  who 
knew  the  signature  of  the  ohligor  in  a  bond  to  affix  his  own  signa- 
ture thereto  as  an  attesting  witness,  although  he  was  not  present 
when  the  bond  was  signed,  the  alteration  was  treated  as  not  ab- 
solutely immaterial,  inasmuch  as  the  attestation  changed  the 
method  of  proving  the  instrument,  and  it  was  held  that  the  cir- 
cumstances of  the  alteration  were  prima  facie  evidence  of  a 
fraudulent  intent  on  the  part  of  the  obligee,  but  that  the  infer- 
ence of  fraud  might  be  rebutted  by  proof,  and  that  if  the  change 
was  made  without  a  fraudulent  purpose  it  would  not  invalidate 
the  contract.  The  change  in  the  writing  before  us  is  not  more 
important  than  that  in  the  bond  in  Adams  v.  Frye,  3  Met.  103. 
The  paper  is  not  a  formal  contract,  but  it  was  intended  as  a  mere 
memorandum.  The  figures  originally  inserted  in  it  were  not 
necessary  to  give  it  effect,  and  were  in  contradiction  of  the  other 
evidence.  The  contract  actually  existing  between  the  parties  was 
not  changed  by  the  change  in  the  figures.  The  memorandum, 
with  the  other  competent  evidence,  proved  the  same  contract 
after  the  change  as  before  it.  The  writing,  as  a  piece  of  evidence, 
was  changed  in  a  part  of  the  description  of  the  subject  matter, 
but  it  was  only  one  of  several  papers  necessary  to  constitute  the 
memorandum  required  by  the  statute  of  frauds.  Applying  to 
this  case  the  rule  applied  in  Adams  v.  Frye,  3  Met.  103,  it  is  a 
question  of  '^^^  fact  whether  the  change  was  made  in  good  faith 
or  not.  Bad  faith  is  not  to  be  presumed,  and  we  do  not  find  in 
this  case,  as  was  found  in  Adams  v.  Frye,  3  Met.  103,  such  cir- 
cumstances as  show  prima  facie  a  fraudulent  intent  on  the  part 
of  the  claimant.  There  was  a  manifest  error  in  the  statement 
of  the  amount  of  the  loan.  The  testimony  is,  that  the  change  was 
made  with  a  view  to  correct  the  mistake,  and  that  in  some  way  a 
mistake  was  made  in  making  the  correction.  The  report  dis- 
closes no  such  improbability  in  this  testimony  as  to  deprive  it  of 
credibility,  and  no  such  facts  of  any  kind  as  to  overcome  the 
presumption  of  honesty,  on  which  the  claimant  has  a  right  to 
rely:  Ely  v.  Ely,  6  Gray,  439. 

The  principal  referred  to  in  the  memorandum  is  the  four  thou- 
sand five  hundred  pounds  advanced,  with  the  nine  hundred 
pounds  bonus,  making  five  thousand  four  hundred  pounds  in  all 
on  which  interest  was  to  be  paid,  according  to  the  agreement. 
This  appears  by  the  language  of  the  report,  and  by  the  letters 
marked  B,  D,  and  E,  which  are  annexed. 
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It  is  contended  that  the  foreclosure  proceedings  in  Georgia 
have  deprived  the  claimant  of  his  right  under  the  guaranty,  and 
Lockhart  v.  Hardy,  9  Beav.  349,  and  Kinnaird  v.  Trollope,  L.  R. 
39  Ch.  Div.  636,  are  relied  on  by  the  administrator.  But  the 
facts  of  the  present  case  call  for  the  application  of  a  different  rule. 
The  plaintiff  advanced  money  upon  a  contract  to  repay  him  the 
money  with  a  bonus  of  twenty  per  cent,  making  five  thousand 
four  hundred  pounds  in  all,  with  interest  at  ten  per  cent.  For 
the  performance  of  this  contract  he  took  collateral  security  in  the 
form  of  bonds  secured  by  mortgage  to  the  amount  of  twenty 
thousand  *^^  pounds.  These  bonds  were  part  of  an  issue  of  one 
hundred  thousand  pounds  secured  by  the  same  mortgage.  He 
also  took  a  contract  of  guaranty  from  Swann.  In  pursuance  of 
the  power  of  sale  contained  in  the  mortgage,  the  form  of  his 
collateral  security  was  changed  by  a  foreclosure  for  the  benefit  of 
all  the  bondholders.  This  foreclosure  was  conducted  by  Swann, 
himself,  who  was  one  of  the  mortgagees,  as  trustee.  It  was  un- 
derstood by  him  that  all  he  did  was  without  prejudice  to  the 
claimant's  rights  under  the  contract  of  guaranty.  But  without 
reference  to  his  understanding,  a  mere  change  in  the  form  of  the 
collateral  security,  under  a  power  which  went  with  the  gecmity 
as  part  of  it,  has  no  effect  upon  the  debt  secured  by  the  collateral. 
The  claimant  still  holds  the  corporation's  contract  for  the  pay- 
ment of  five  thousand  four  hundred  pounds  and  interest,  and  the 
trustees  have  availed  themselves  of  their  right  to  dispose  of  the 
real  estate  in  Georgia  as  a  security  going  with  the  bonds.  The 
bonds  were  never  evidence  of  the  principal  debt  from  the  corpo- 
ration to  the  claimant,  but  were  held  by  him  subject  to  a  right 
of  redemption  on  the  payment  of  five  thousand  four  hundred 
pounds  and  interest.  The  claimant's  interest  in  the  real  estate 
since  the  foreclosure  is  held  subject  to  the  same  right.  The  debt 
which  Swann  guaranteed  was  not  the  mortgage  debt,  nor  any 
part  of  it,  and  it  still  remains  unpaid.  The  continued  holding 
by  the  claimant  of  the  security,  whether  in  its  original  form  or 
its  changed  form,  does  not  affect  his  right  to  proceed  aarainst  the 
defendant  on  the  guaranty:  Lincoln  v.  Bassett,  23  Pick.  154; 
Taylor  v.  Cheever,  G  Gray,  146;  Rogers  v.  Ward,  8  Allen,  387;  85 
Am.  Dec.  710;  Tucker  v.  McDonald,  105  Mass.  423.  If  the  re- 
spondent pays  the  principal  debt,  he  will  be  subrogated  to  the 
rights  of  the  claimant  to  the  collateral  security. 

Judgment  for  the  claimant  for  the  larger  sum. 


STATUTE  OF  FRAUDS— LETTERS  AS  MEMORANDUM— SUF- 
FTCTENCY  OF.— A  meinorandnm  Rnfficient  to  satisfy  the  statute  of 
frauds  must  be  such  that  when  produced  In  evidence  It  will  inform 
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the  court  or  Jury  of  the  essential  facts  set  forth  In  the  pleadings: 
Note  to  Eacton  v.  Montgomery,  25  Am.  St.  Rep.  132.  The  memo- 
randum may  be  constituted  by  correspondence  between  the  parties 
upon  the  subject  of  the  contract:  Austin  v.  Davis,  128  Ind.  472;  25 
Am.  St.  Rep.  456;  Hicliey  v.  Dole,  66  N.  H.  336;  49  Am.  St.  Rep.  614, 
;and  note;  Singleton  v.  Hill,  91  Wis.  51;  51  Am.  St.  Rep.  868,  and  note. 

CONTRACTS— PAROL  EVIDENCE  TO  VARY  WRITTEN  CON- 
TRACTS-SITUATION OF  PARTIES  AND  ATTENDANT  CIR- 
CUMSTANCES.—Evideuce  of  the  surrounding  circumstances  under 
which  a  contract  was  made,  or  of  the  prior  verbal  negotiations  of 
the  parties,  is  never  admissible  except  for  the  purpose  of  clearing 
away  ambiguities  patent  upon  the  face  of  the  written  contract: 
Note  to  Appeal  of  Cornwall  etc.  R.  R.  Co.,  11  Am.  St.  Rep.  894.  See, 
also,  Schmittler  v.  Simon,  114  N.  Y.  176;  11  Am.  St  Rep.  621;  Red- 
field  V.  Gleason,  61  Vt.  220;  15  Am.  St.  Rep.  889,  and  note.  Con- 
versations and  negotiations  preliminary  to  a  written  agreement,  al- 
though merged  in  it,  may  still  be  admissible,  not  to  explain  its 
terms,  but  to  throw  light  upon  the  question  of  its  execution,  or  other 
questions  connected  therewith:  Wilbur  v.  Stoepel,  82  Mich.  341;  21 
Am.  St.  Rep.  568. 

ALTERATION  OF  INSTRUMENTS— WHEN  WILL  AVOID.— An 
Alteration  will  not  avoid  an  instrument,  though  material  and  made 
without  the  knowledge  or  consent  of  one  of  the  parties,  if  it  Is  mere- 
ly the  correction  of  a  mistake,  to  conform  the  writing  to  the  Inten- 
tion of  all  the  parties,  and  Is  made  in  a  manner  clearly  negativing 
the  idea  of  any  fraud  or  of  a  design  to  obtain  an  advantage  there- 
by: Foote  V.  Hambriek,  70  Miss.  157;  35  Am.  St.  Rep.  631,  and  note. 
See,  also,  note  to  Burrows  v.  Klunk,  14  Am.  St.  Rep.  376;  Wolfer- 
man  v.  Bell,  6  Wash.  84;  36  Am.  St.  Rep.  126,  note. 

GUARANTY— WHAT  WILL  DISCHARGE  GUARANTOR.-A 
guarantor  is  discharged  by  an  extension  of  the  time  for  pajrment  of 
the  debt,  whose  payment  he  guarantees,  unless  he  subsequently 
ratifies  the  extension:  Bishop  v.  Eaton,  161  Mass.  496;  42  Am.  St. 
Rep.  437;  or  by  any  change  or  alteration  in  a  contract  to  which  the 
guaranty  was  applicable:  I'age  v.  Krekey,  137  N.  Y.  307;  33  Am. 
St.  Rep.  731;  or  by  unreasonable  delay  In  foreclosure  of  a  mortgage 
guaranteed,  whereby  the  mortgaged  premises  are  burned:  McMur- 
ray  v.  Noyes,  72  N.  Y.  523;  28  Am.  Rep.  180.  See,  also,  note  to  Cham- 
berlain ^.  Dunlop,  22  Am.  St.  Rep.  814. 


Commonwealth  v.  Flynn. 

[167  Massachusetts,  460.] 

LARCENY.— If  a  person  sells  another  a  ticket  for  twenty-fiv*. 
«ents  on  the  representation  that  he  will  furnisii  photographs  there' 
for,  and  on  being  offered  a  dollar  bill,  says  he  will  go  and  get  it 
changed,  and  departs  with  it,  and  never  returns,  and,  on  being  con- 
fronted with  the  other  person,  says  he  has  never  seen  her,  and  gives 
different  names  to  the  arresting  officer,  and  says  he  will  have  to  suf- 
fer for  some  one  else,  he  may  be  convicted  of  larceny  of  the  bill,  if 
the  jury  are  of  the  opinion  that  he  received  It  as  agent  of  the  other 
person  for  the  purpose  of  getting  it  changed  and  retaining  the  twen- 
ty-five cents  for  himself,  but  with  the  intent  of  appropriating  the 
whole  of  the  bill  to  his  own  use. 

LARCENY.— IF  ONE  OBTAINS  POSSESSION  OP  PROP- 
ERTY BY  FRAUD,  it  has  the  same  effect  as  obtaining  possession 
67  a  trespass,  and  the  fact  that  the  possession  wt^  obtained  by  the 
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former  rather  than  by  the  latter  method  does  not  show  that  he  was 
not  guilty  of  larceny,  if  he  obtained  the  possession  with  intent  to 
appropriate  tl  e  property  to  his  own  use. 

CKIMINAL  LAW— EVIDENCE.— If  one  arrested  under  a 
charge  t  £  larceny  says  to  the  arresting  otlicer  that  he  is  not  guilty, 
but  that  he  will  have  to  suffer  for  some  one  else,  such  statement  is 
admissible  in  evidence  against  him. 

Prosecution  on  a  charge  of  larceny.  The  defendant  sold  Mar- 
garet Driscoll  a  ticket  purporting  to  entitle  her  to  a  dozen  pho- 
tographs for  a  dollar  and  a  half,  twenty-five  cents  being  paid  in 
advance.  He  then  stated  to  her  that  for  another  twenty-five 
cents  he  would  furnish  her  a  half  dozen  more  of  the  pictures.  She 
stated  that  she  had  a  dollar  bill,  but  had  no  change.  He  took  the 
bill  and  put  it  in  his  pocket,  saying  he  was  going  for  the  change. 
He  then  gave  her  two  tickets,  and  left,  but  he  never  returned  to 
her.  A  week  or  more  afterward  she  saw  him,  but  he  denied  ever 
having  seen  her.  The  ticket  purported  to  be  for  photographs 
at  the  Uevere  Studio  in  Boston,  but  she  never  visited  that  studio 
nor  applied  to  have  any  pictures  taken.  The  police  officer  was 
permitted  to  testify,  against  the  defendant's  objection,  that  when 
the  arrest  was  made,  the  defendant,  on  being  asked  whether  he 
was  guilty,  replied,  "No,"  and  said  he  had  to  suffer  for  some  one 
else,  and  gave  several  names  instead  of  his  true  name.  The  court 
instructed  the  jury  as  follows:  "The  jury  must  be  satisfied  be- 
yond a  reasonable  doubt  that  the  defendant  was  the  person  who 
had  the  transaction  with  the  witness  Driscoll;  and  if  they  are  not 
so  satisfied,  they  must  return  a  verdict  of  not  guilty;  and  if  they 
are  so  satisfied,  they  must  determine  whether  the  taking-  of  the 
dollar  bill  was  larceny.  Ordinarily,  larceny  is  the  unlawful  tak- 
ing of  property;  but  where  the  taking  is  by  fraud  and  deceit,  that 
is  an  unlawful  taking.  You  have  to  consider  in  this  place  just 
what  took  place;  you  have  the  testimony  of  Margaret  Driscoll  as 
to  what  took  place.  The  matter  of  this  complaint  does  not  rest 
upon  the  first  twenty-five  cents.  Whether  the  first  twenty-five 
cents  was  obtained  to  get  off  with  it  or  not  has  nothing  to  with 
this  case.  She  said  that  the  defendant  said  to  her  that  if  she 
would  pay  twenty-five  cents  more  that  he  would  finish  six 
pictures  for  her.  She  said  she  told  him  she  did  not  have  any 
more  change;  and  then  did  he  say  to  her  that  he  would  change  a 
bill,  and  after  he  got  the  bill  into  his  possession  did  he  put  it  in 
his  pocket,  and  did  he  then  say  that  he  had'  another  man  on  the 
road,  that  he  did  not  have  the  change,  and  that  he  would  go  out 
and  get  it  changed?  More  than  that,  was  that  talk  about  chang- 
ing the  bill  merely  for  the  purpose  of  getting  the  bill  into  his 
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possession  and  going  off  with  it?  If  so,  then  that  was  larceny. 
If,  on  the  other  hand,  he  intended  to  give  her  the  change  in  good 
faith,  and  then  went  off  and  made  up  his  mind  not  to  return, 
that  M'as  not  larceny.  Did  he  get  it  into  his  possession  for  the 
purpose  of  making  off  with  it,  or  did  he  get  it  to  change  it  and 
afterward  decide  not  to  do  so?  What  did  he  say — that  he  would 
give  her  the  change,  meaning  that  then  and  there  he  would  give 
her  the  change?  When  he  got  the  bill  into  his  possession,  was 
his  conduct  such  as  to  indicate  that  he  did  not  intend  to  return 
with  the  change?  What  was  the  intent  with  which  he  got  it  into 
his  possession?  If  the  whole  scheme  was  to  get  the  money  from 
her  by  fraud  and  deception,  for  the  purpose  of  depriving  her  of 
ii,  it  was  larceny.  Before  you  can  return  a  verdict  of  guilty,  you 
should  be  satisfied  that  he  got  the  bill  by  deception,  with  intent 
to  convert  it  to  his  own  use.  The  following  instructions  were 
asked  for  by  the  defendant,  and  refused:  "1.  There  is  not  suffi- 
cient evidence  to  warrant  the  jury  in  finding  the  defendant 
guilty.  2.  If  the  defendant  fraudulently  obtained  possession  of 
the  piece  of  paper  described  in  the  complaint  as  the  property  of 
Margaret  Driscoll,  intending  at  the  time  he  received  it  to  convert 
it  to  his  own  use,  Margaret  Driscoll  intending  to  part  with  her 
title  to  the  piece  of  paper,  but  expecting  to  receive  seventy-five 
cents  in  change  from  the  defendant,  he  cannot  be  convicted  of 
larceny  upon  this  complaint.  3.  If  Margaret  Driscoll  purchased 
of  the  defendant  a  ticket  for  photographs  and  paid  him  twenty- 
five  cents  therefor,  and  the  defendant  thereupon  offered  to  finish 
off  several  extra  photographs  for  Driscoll  for  twenty-five  cents 
more,  and  Driscoll  accepted  the  defendant's  offer,  and  delivered 
to  him  in  payment  a  dollar  bill,  expecting  to  receive  back  seven- 
ty-five cents  in  change,  and  the  defendant  fraudulently  convert- 
ed said  seventy-five  cents  to  his  own  use,  he  cannot  be  convicted 
of  larceny  of  the  dollar  bill.  4.  If  Margaret  Driscoll  made  an 
agreement  with  the  defendant,  and  paid  him  pursuant  thereto 
twent3^-fiYe  cents,  but  in  the  form  of  a  dollar  bill  from  which  he 
was  to  deduct  his  twenty-five  cents,  returning  to  Driscoll  the 
change,  the  defendant  owned  an  interest  in  said  dollar  bill,  and 
cannot  be  convicted  of  larceny  thereof."    Verdict  of  guilty. 

C.  AV.  Kov/ley,  for  the  defendant. 

J.  D.  McLaughlin;  second  assistant  district  attorney,  for  the 
commonwealth. 

*03  MORTOX,  J.     The  defendant  was  identified  by  the  wit- 
ness Driscoll  as  the  man  who  obtained  the  bill  from  her,  and,  in 
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addition  to  the  representations  by  which  he  induced  her  to  part 
with  it,  there  was  evidence  that  he  went  away  with  it  and  never 
returned,  and  that  when  he  was  arrested,  about  ten  days  later, 
he  denied  that  he  had  ever  seen  her  before,  gave  different  names 
to  the  officer  who  arrested  him,  and  said  that  he  had  to  suffer  for 
some  one  else.  It  was  competent  for  the  jury  to  find  on  this  tes- 
timony that  the  title  to  the  bill  did  not  pass  to  him,  and  that  he 
obtained  possession  of  it  by  fraud,  with  the  present  intent  to 
convert  it  to  his  own  use,  and  did  so.  This  would  constitute 
larceny:  Commonwealth  v.  Eubin,  165  Mass.  453;  Commonwealth 
V.  Lannan,  153  Mass.  287;  25  Am.  St.  Eep.  629;  Commonwealth 
V.  Barry,  124  Mass.  325.  The  first  of  the  rulings  asked  for  by 
the  defendant  was  therefore  rightly  refused. 

The  remaining  instructions  which  were  requested  by  the  de- 
fendant present  questions  of  more  difficulty. 

^''^  If  the  circumstances  disclosed  by  the  evidence  were  such 
as  fairly  to  justify  the  inference  that  a  relation  of  trust  and  con- 
fidence arose  between  the  witness  Driscoll  and  the  defendant,  so 
that  he  became  her  debtor  for  seventy-five  cents,  and  she  gave 
him  credit  therefor,  then,  the  title  to  the  bill  having  passed  to 
him,  he  could  not  be  convicted  of  larceny,  though  he  had  ob- 
tained possession  of  it  by  fraud:  Commonwealth  v.  Barry,  124 
Mass.  325.  But  if  he  was  only  her  hand  or  agent  to  get  the  bill 
changed,  with  the  right  to  retain  twenty-five  cents  out  of  it  when 
he  had  done  so,  returning  the  rest  to  her,  and  he  obtained  pos- 
session of  the  bill  by  fraud,  with  the  intent  at  the  time  to  appro- 
priate the  whole  to  his  own  use,  and  did  so,  then  the  title  to  the 
bill  remained  in  her,  and  he  was  guilty  of  larceny:  Common- 
wealth V.  Barry,  124  Mass.  325;  Commonwealth  v.  Lannan, 
153  Mass.  287;  25  Am.  St.  Rep.  629;  Commonwealth  v.  O'Malley, 
97  Mass.  584;  Justices  v.  People,  90  F.  Y.  12;  43  Am.  Eep.  135; 
Murphy  v.  People,  104  111.  528;  2  Bishop's  Criminal  Law,  sec. 
808. 

Obtaining  possession  by  fraud  in  such  a  case  is  regarded  as 
having  the  same  effect  as  obtaining  possession  by  trespass:  Com- 
monwealth V.  Eubin,  165  Mass.  453-455.  We  think  that  there 
was  no  evidence,  or,  if  there  was,  that  it  was  so  slight  as  to  be  no 
more  than  a  scintilla,  that  fairly  would  have  warranted  the  jury 
in  finding  that  the  transaction  was  of  the  former,  and  not  of  the 
latter,  character.  The  undisputed  testimony  was,  that  the  de- 
fendant received  the  bill  for  the  purpose  of  getting  it  changed, 
and  that  he  was  expected  to  do  so  immediately;  and  though  the 
witness  Driscoll  did  not  expect  the  bill  to  be  returned  to  her, 
but  only  to  receive  the  seventy-five  cents,  that  does  not  show. 
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and  has  no  tendency  to  show,  that  she  had  parted  with  the  title 
to  the  defendant.  But  the  bill  remained  her  property  till  he  had 
delivered  it  to  another  person,  and  had  received  the  change: 
Commonwealth  v.  Lannan,  153  Mass.  287;  25  Am.  St.  Kep.  629. 
Nor,  for  the  same  reason,  was  there  any  evidence  which  fairly 
would  have  warranted  the  jury  in  finding  that  the  bill  was  deliv- 
ered to  the  defendant  in  payment  of  the  twenty-five  cents  which 
the  witness  Driscoll  had  agreed  to  pay  him,  meaning  thereby  that 
the  property  in  the  bill  had  passed  to  him.  It  was  expected  that 
he  would  receive  his  pay  out  of  the  dollar;  but  that  is  very  differ- 
ent from  saying  that  the  bill,  or  any  part  of  it,  became  his,  and 
that  the  ****  effect  of  the  transaction  was  to  convert  the  witness 
Driscoll  from  his  debtor  into  his  creditor. 

In  the  view  of  the  case  which  we  have  taken,  the  instructions 
which  we  are  now  considering  were  each  based  in  some  par- 
ticular on  a  hypothesis  which  the  evidence  did  not  warrant,  and 
were,  therefore,  rightly  refused.  Those  which  were  given  were 
correct. 

The  statements  which  were  made  by  the  defendant  to  the  offi- 
cer are  not  shown  to  have  been  made  under  such  circumstances 
as  to  render  them  incompetent:  Commonwealth  v.  Myers,  160 
Mass.  530. 

Exceptions  overruled. 

LARCENY  —  INTENTION  TO  APPROPRIATE  —  OBTAINING 
POSSESSION  BY  FRAUD.— If  possession  of  property  Is  lawfully 
obtained,  a  subsequent  appropriation  of  It  Is  not  larceny,  unless  the 
Intent  to  appropriate  it  existed  in  the  mind  of  the  taker  at  the  time 
it  came  into  his  hands:  Smith  v.  Commonwealth,  96  Ky.  85;  49 
Am.  St.  Rep.  287,  and  note;  also.  Commonwealth  v.  Williamson,  96 
Ky.  1;  49  Am.  St.  Rep.  285,  and  note.  One  who  obtains  the  goods  or 
money  of  another  by  some  fraudulent  trick  or  artifice  and  carries 
them  away,  is  guilty  of  larceny:  Beasley  v.  State,  138  Ind.  552;  46 
Am.  St.  Rep.  418,  and  note:  State  v.  Woodruff,  47  Kan.  151;  27  Am. 
St.  Rep.  285.  and  note;  also.  Commonwealth  v.  Lannon,  153  Mass. 
287;  25  Am.  St.  Rep.  629. 

EVIDENCE— CRIMINAL  CASES— DECLARATIONS  OF  ACCUS- 
ED BEFORE  ARREST.— Statements  made  to  an  arresting  officer 
before  an  arrest  by  a  person  accused  of  crime  are  admissible  in  evi- 
dence against  him:  Brewer  r.  State,  32  Tex.  Cr.  Rep.  74;  40  Am.  St. 
Rep.  760.    See  extended  note  to  Nolen  v.  State,  46  Am.  Rep.  258-260. 
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PRINCIPAL  AND  SURETY.— If  the  principal  did  not  exe- 
cute tlie  contract  purporting  to  be  executed  by  bim,  bis  sureties 
tbereon  are  not  liable.  They  are  presumed  to  rely  on  the  right  of 
the  creditor  to  proceed  against  the  principal  and  upon  their  own 
right  to  recover  from  the  principal,  if  they  are  compelled  to  pay  for 
his  benefit. 

PRINCIPAL  AND  SURETY— OBLIGATIONS  SIGNED  BY 
AN  AGENT  WITHOUT  AUTHORITY.— If  sureties  sign  an  abliga- 
tion  purporting  to  be  executed  for  their  principal  by  an  agent,  they 
are  not  bound  thereby  if  the  agent  acted  without  authority,  unless 
they  had  Itnowledge  of  his  want  of  authority.  It  is  not  sufficient 
that  they  had  reasonable  cause  to  know  of  the  absence  of  such  au- 
thority. 

Action  upon  a  contract  alleged  to  have  been  executed  by  the 
Cosmopolitan  Preserving  Company  as  principal  and  the  other 
defendants  as  Bureties.  The  contract  purported  to  be  executed 
on  the  part  of  the  company  by  an  agent,  but  it  was  shown  that 
he  acted  without  authority.  The  trial  judge  held  that  the  sure- 
ties were,  nevertheless,  bound,  and  they  alleged  exceptions. 

C.  F.  Allen  and  H.  H.  Newton,  for  the  defendant  sureties. 

H.  J.  Boardman  and  P.  G.  Bolster,  for  the  plaintiff. 

481  KNOWLTON,  J.  The  defendants  Lathrop  and  Went- 
worth  are  sued  as  sureties  upon  a  bond  to  dissolve  an  attachment. 
4*^  The  instrument  purports  to  be  a  bond  of  the  Cosmopolitan 
Preserving  Company  as  principal,  and  Lathrop  and  Wentworth 
as  sureties,  and  to  be  signed  and  sealed  by  the  principal  by  the 
hand  of  an  agent.  In  fact,  the  agent  had  no  authority  to  sign 
for  the  corporation,  and  the  question  is,  whether  the  sureties  can 
be  held  on  the  bond. 

It  is  well  settled  that,  upon  the  face  of  the  paper  and  the  facts 
stated  above,  without  more,  they  do  not  appear  to  be  liable. 
Such  an  instrument  is  supposed  to  be  signed  by  the  sureties  as  a 
contract  binding  upon  the  principal  as  well  as  upon  themselves. 
They  may  be  presumed  to  rely  upon  the  right  of  the  obligee  to 
proceed  against  the  principal,  and  upon  their  own  right  to  re- 
cover from  him  under  the  instrument  if  they  are  compelled  to 
pay  for  his  benefit:  Bean  v.  Parker,  17  Mass,  591,  604;  Her- 
rick  V.  Johnson.  11  Met.  26:  Enssell  v.  Annable,  109  Mass.  72;  12 
Am.  Eep.  665;  Mattoon  v.  Barnes,  112  Mass.  465,  466;  Goodyear 
Dental  Vulcanite  Co.  v.  Bacon,  151  Mass.  460.  The  instrument 
as  delivered  was  not  what  it  purported  to  be.  and  not  what  the 
sureties,  if  they  judged  from  the  instrument  alone,  must  have 
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supposed  it  to  be.  Without  further  proof,  they  cannot  be  held 
upon  it. 

The  remaining  question  is,  whether,  upon  the  findings  of  the 
judge,  the  ease  is  taken  out  of  the  general  rule  above  stated.  It 
is  found  that  they  knew,  or  had  reasonable  cause  to  know,  that 
the  agent  had  no  authority  to  execute  the  bond  in  the  name  of 
the  corporation.  This  finding  was  enough  to  justify  the  judge 
in  refusing  to  rule,  as  matter  of  law,  that  the  defendants  were 
not  liable.  If  they  knew  that  the  bond  was  improperly  executed, 
when  from  the  circumstances  it  would  naturally  be  inferred  that 
the  plaintiff  was  relying  upon  it  as  properly  signed,  and  binding 
upon  both  the  principal  and  sureties,  they  ought  to  be  estopped 
from  setting  up  the  invalidity  of  their  promise.  The  judge  went 
further,  and  ruled,  as  matter  of  law,  upon  the  facts  found  that 
they  were  liable.  He  did  not  find  that  they  had^  any  knowledge 
of  the  agent's  want  of  authority,  but  only  that  they  had  reason- 
able cause  to  know  it.  If,  in  fact,  they  had  no  knowledge  or 
belief  of  it,  they  are  not  culpable  in  their  dealings  with  the  plain- 
tiff. They  owed  the  plaintiff  no  duty  to  investigate  in  regard  to 
the  validity  of  the  signing  for  the  principal,  and  it  was  certainly 
as  much  the  plaintiff's  duty  as  theirs  to  ascertain  the  facts.  *®^ 
Whatever  might  be  their  duty  to  the  defendant  corporation  as 
directors,  there  was  no  negligence  as  between  them  and  the  plain- 
tiff in  their  failure  to  discover  facts  in  regard  to  the  agent's 
want  of  authority,  even  if  they  had  reasonable  cause  to  know 
them.  Their  ignorance  does  not  work  an  estoppel  against  them, 
nor  in  any  way  affect  their  right  to  have  the  ordi'-ary  rules  of 
law  applied  when  the  plaintiff  seeks  to  hold  them  on  an  instru- 
ment that  was  not  signed  by  the  principal. 

They  were  not  taking  action,  the  validity  and  effect  of  which 
it  was  their  duty  to  ascertain,  so  far  as  it  depended  upon  what 
had  previously  been  done  by  others.  If  it  appeared  that  they 
were,  the  principle  which  is  sometimes  applied  in  cases  of  alleged 
ratification  by  a  principal  of  acts  done  in  his  behalf  might  be  in- 
voked, and  it  would  be  held  that,  if  they  were  taking  action 
which  ought  to  be  founded  on  knowledge,  their  willful  shutting 
of  their  eyes  to  facts,  and  deliberate  determination  to  proceed 
without  regard  to  facts,  would  be  equivalent  to  knowledge: 
Combs  V.  Scott,  12  Allen,  493;  Kelley  v.  Newburyport  etc.  E.  H. 
Co.,  141  Mass,  496,  499;  Murray  v.  C.  F,  Nelson  Lumber  Co,, 
143  Mass.  250;  Wood  v.  Bullard,  151  Mass.  324,  328;  Phosphate 
of  Lime  Co.  v.  Green,  L.  R.  7  Com.  P.  43.  It  does  not  appear 
that  they  willfully  or  deliberately  ignored  the  facts.  They  may 
have  been  merely  ignorant  or  obtuse. 

Exceptions  sustained. 


Feb.  1897.  Glidden  v.  Chambeblin.  4.9 

SURETYSHIP— PRINCIPAL  AND  SURETY— DISCHARGE  OF 
SURETY.— The  sureties  to  a  bond  are  not  holden  if  the  instrument 
Is  not  executed  by  the  person  whose  name  is  stated  as  the  principal 
therein:  Russell  v.  Annable,  109  Mass,  72;  12  Am.  Rep.  665.  See 
note  to  Scott  v.  Fisher,  28  Am.  St.  Rep.  691.  As  to  the  liability  of  a 
surety  when  the  name  of  a  principal  or  another  surety  is  forged,  see 
note  to  Lombard  v.  Mayberry,  8  Am.  St.  Rep.  246;  also,  note  to  Banlc 
V.  Buchanan,  10  Am.  St.  Rep.  619.  A  surety  is  not  bound  by  any  offi- 
cial bond,  conditioned  to  be,  but  not,  signed  by  the  principal:  Bunn 
V.  Jetmore,  70  Mo.  228;  35  Am.  Rep.  425.  It  Is  of  the  essence  of  the 
contract  that  there  be  a  subsisting  valid  obligation  of  a  principal 
debtor:  Bussel  v.  Failor,  1  Ohio  St.  327;  59  Am.  Dec  631. 
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NEGOTIABLE  INSTRUMENTS.  —  THE  SIGNATURE  OF 
MAKERS  need  not  be  proved  in  suits  against  indorsers.  The  in- 
dorsement of  a  note  admits  the  signature  of  the  apparent  maliers, 
and  such  signatures  need  not,  therefore,  be  proved  in  an  action 
against  the  indorsers. 

CORPORATIONS— EXISTENCE  OF  NEED  NOT  BE  PROV- 
ED IN  SUITS  AGAINST  INDORSERS.— An  indorser  of  a  note  pur- 
porting to  be  made  by  a  corporation  admits  the  corporate  existence 
of  the  apparent  malier,  and  therefore,  in  an  action  upon  the  note, 
cannot  require  the  corporate  capacity  to  be  proved. 

USURY,  CONFLICT  OF  LAWS.— A  contract  between  the 
seller  and  purchaser  of  a  note  Is  governed  by  the  laws  of  the  state 
where  Its  sale  or  transfer  Is  made,  and  cannot  be  affected  by  the 
laws  against  usury  in  the  state  where  the  note  was  executed. 

NEGOTIABLE  INSTRUMENTS— DISHONOR,  WAIVER  OF 
NOTICE  OF.— An  indorser's  liability  may  be  established  by  proving 
an  unqualified  promise  to  pay  or  an  unqualified  admission  of  liabil- 
ity made  after  the  failure  to  give  due  notice  to  him  of  the  dishonor, 
if  he  had  knowledge  of  all  the  material  facts.  His  knowledge  of  the 
failure  to  give  him  notice  in  due  time  of  the  presentment  and  dis- 
honor may  be  inferred  from  the  fact  that  he  admitted  he  received  no 
notice,  together  with  the  fact  that  the  proper  time  for  notice  to  have 
reached  him  had  expired  when  he  made  the  new  promise  or  other- 
wise acknowledged  his  liability. 

NEGOTIABLE  INSTRUMENTS.— AN  INDORSER'S  PROM- 
ISE TO  PAY  A  NOTE  MADE  AFTER  THE  FAILURE  TO  NOTI- 
FY HIM  of  presentment  and  dishonor  is  binding  on  him  if  he  knew 
that  no  notice  had  been  given,  though  he  did  not  know  the  legal 
effect  of  such  omission. 

NEGOTIABLE  INSTRUMENTS  —  FAILURE  TO  KEEP 
AGREEMENT  TO  PROSECUTE  MAKER.— If,  after  the  maturity 
of  a  note,  the  Indorsers  agree  to  pay  two  per  cent  per  month  inter- 
est on  such  note,  and  a  part  of  the  consideration  of  the  agreement 
was  the  promise  of  the  holder  to  go  to  another  state  and  undertake 
to  enforce  the  note  against  the  maker  and  prior  Indorser,  the  failure 
of  the  holder  to  do  as  agreed  docs  not  release  the  indorsers  from 
their  agreement,  but  they  are  entitled  to  have  deducted  from  the 
amount  due  from  them  thereon  any  damage  resulting  to  them  by 
reason  of  the  holder's  failure  to  comply  with  his  agreement. 
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NEGOTIABLE  INSTRUMENTS— AGREEMENT  TO  LOOK 
TO  MAKERS  ONLY.— The  fact  that  prior  to  the  purchase  of  a  note 
the  purchaser  had  It  in  his  possession  several  days  and  agreed  to 
look  up  the  responsibility  of  the  maliers,  and,  having  done  so,  said 
they  were  good  and  that  he  would  take  the  note,  constitutes  no  de- 
fense against  a  subsequent  agreement  on  the  part  of  the  indorsers 
to  pay  the  note  and  also  additional  interest  thereon, 

INTEREST,  ADDITIONAL  FOR  FORBEARANCE  TO  SUE. 
If  the  indorsers  of  a  note  bearing  interest  at  the  rate  of  six  per  cent 
per  annum  agree  with  the  holder  after  maturity  to  pay  interest  at 
the  rate  of  two  per  cent  per  month  so  long  as  the  note  remains  un- 
paid, the  agreement  is  valid  and  enforceable. 

NEGOTIABLE  INSTRUMENT  —  EVIDENCE  TO  SHOW 
WAIVER  BY  INDORSEB.— If  it  is  sought  to  show  that  the  indors- 
ers of  a  note  have  waived  notice  to  them  of  presentment  and  dis- 
honor, the  evidence  must  be  clear  and  explicit.  Circumstances  and 
conversations  equivocal  In  character  and  not  amounting  to  a  dis- 
tinct promise,  or  a  clear  admission  of  liability,  are  not  sufficient. 

NEGOTIABLE  INSTRUiMENTS.— THE  WAIVER  OF  NO- 
TICE OF  PRESENTMENT  AND  DISHONOR  is  not  established  by 
an  agreement  made  by  the  indorser  after  such  notice  ought  to  have 
been  given  to  the  effect  that  he  would  pay  interest  at  the  rate  of  two 
per  cent  on  the  note  while  it  remained  unpaid. 

Action  against  George  B.  Chamberlin  and  Samuel  W.  Spof- 
ford.  The  complaint  contained  two  counts,  one  of  which  was 
upon  a  promissory  note  dated  February  16,  1893,  signed  "Enter- 
prise Mining  &  Transportation  Co.,  Kobt.  J.  Boys,  Treas.,"  and 
indorsed  by  the  payee  and  defendants.  The  second  count  was 
upon  an  instrument  dated  July  8,  1893,  signed  by  the  defendants 
and  agreeing  to  pay  plaintiff,  at  such  time  as  he  may  demand  it, 
interest  at  the  rate  of  two  per  cent  per  month  on  and  after  June 
16,  1893,  on  the  note  hereinbefore  described,  so  long  as  such  note 
or  any  part  thereof  shall  remain  unpaid,  and  further  agreeing  to 
pay  plaintiff  any  expense  which  he  might  sustain  when  attempt- 
ing to  collect  the  note  from  the  maker  or  first  indorser,  including 
attorneys'  fees  and  traveling  expenses.  The  answer  denied  the 
genuineness  of  the  signature  to  the  note  and  the  incorporation  of 
the  corporation  by  which  it  purported  to  have  been  executed. 
On  the  maturity  of  the  note,  a  demand  was  made  for  its  payment 
in  New  York,  where  it  was  payable.  The  signature  of  the  de- 
fendants as  indorsers  of  the  note  was  admitted.  The  note  was 
received  in  evidence  against  the  objections  of  th  e  defendants,  but 
neither  the  signature  of  the  maker  nor  its  corporate  capacity  had 
been  proved.  There  was  testimony  to  the  effect  that  within  ten 
days  after  the  note  became  due  the  attorney  of  the  plaintiff  saw 
the  defendant  Spofford  and  demanded  payment  of  the  note,  that 
Spofford  requested  the  attorney  to  see  Chamberlin,  that  the 
atiomey  replied  that  he  bad  already  seen  Chamberlin,  who  re- 
quested him  to  see  Spofford,  that  after  the  note  became  due,  the 
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attorney  communicated  with  both  the  defendants,  that  the  de- 
fendant Chamberlin  said  he  could  not  raise  the  money  at  that 
time,  but  that  he  would  do  what  he  could,  and  wanted  to  know- 
why  the  plaintiff  did  not  prosecute  the  makers  and  first  indorsers. 
To  this  the  plaintiff's  attorney  responded  that  they  did  not  pro- 
pos(<  to  go  to  New  York  to  get  the  money,  that  Chamberlin 
requested  him  to  wait  before  bringing  suit  and  said  they  would 
pay  a  fair  rate'  of  interest;  that  subsequently  plaintiff  informed 
Chamberlin  that  he  should  be  given  a  little  time,  provided  he 
would  pay  two  per  cent  a  month  interest,  and  an  agreement  was 
subsequently  drawn  and  signed  by  both  the  defendants  by  which 
they  stipulated  to  pay  interest  tit  the  rate  of  two  per  cent  per 
month  on  the  note  while  it  remained  unpaid.  The  testimony  also 
showed  that  the  defendant  Spofford,  on  being  advised  of  the 
nonpa,vment  of  the  note,  said  he  would  pay  it  the  next  day  or  day 
after.  The  note  was  for  the  sum  of  two  thousand  five  hundred 
dollars,  and  was  bought  of  the  defendant  Spofford  in  March, 
1893,  for  the  sum  of  two  thousand  three  hundred  and  thirty-three 
dollars  and  thirty-three  cents,  and  was  indorsed  to  the  plaintiff 
in  the  state  of  Massachusetts,  where  he  and  the  defendants  then 
resided.  The  defendants  offered  in  evidence  the  statutes  of  New 
York  upon  the  subject  of  interest  to  show  that  by  those  statutes 
no  interest  greater  than  six  per  cent  could  be  charged  or  received 
on  any  note  or  contract.  These  statutes  were  excluded  from  evi- 
dence, and  the  defendant  excepted.  The  judge  instructed  the 
jury  as  follows:  "What  liability  did  these  defendants  incur  as 
indorsers  of  this  note  at  the  time  it  was  negotiated  and  trans- 
ferred to  the  plaintiff?  Their  liability,  I  have  no  doubt  you 
know  very  well,  was  not  to  pay  this  note  at  all  events;  it  was  not 
the  liability  of  a  maker  who  promises  absolutely  to  pay  a  sum  to 
the  person  who  is  the  legal  holder  of  a  note,  but  it  was  a  condi- 
tional liability;  it  was  a  promise  on  their  part  to  pay  the  note  to 
the  plaintiff,  provided  when  the  note  became  due  payment  was 
demanded  at  the  bank  where  it  was  made  payable,  and  payment 
was  there  refused,  and  these  defendants  were  seasonably  notified 
of  the  demand  made  upon  the  maker,  and  the  maker's  refusal  to 
pay.  One  of  the  main  defenses,  and,  so  far  as  the  first  count  is* 
concerned,  substantially  the  only  defense  you  will  need  to  con- 
sider, is  that  while  it  appears  in  the  case  from  the  notarial  certifi- 
cate, which  is  not  controverted,  that  the  demand  was  seasonably 
and  properly  made  in  New  York,  at  the  bank  where  the  note  was 
payable,  for  the  payment  of  the  note,  yet  that  no  proper  notice, 
such  as  the  law  required,  was  ever  given  to  these  defendants,  or 
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either  of  them,  and  therefore  that  the  action  cannot  be  main- 
tained against  them.  The  burden  is  upon  the  plaintiff  to  satisfy 
you  that  sucli  notice  was  given  to  the  defendants,  or  that  the 
defendants,  by  their  acts  and  tlieir  conduct,  waived  the  giving  of 
eucli  notice.  Tliere  is  no  evidence  in  the  case  from  which  you 
would  be  justified  in  finding  that  the  notice  which  the  law  re- 
quired was  given  to  either  of  these  defendants.  The  right  of  the 
plaint ifl",  then,  so  far  as  the  first  count  is  concerned,  depends 
upon  whether  these  defendants  have  so  conducted  themselves 
that  the  law  will  not  permit  them  to  interpose  the  failure  to 
give  notice  to  them  as  a  defense  in  this  suit.  So  far  as  the  de- 
fendant Spofford  is  concerned,  I  instruct  you,  as  matter  of  law, 
that  there  is  evidence  in  the  case  which,  if  believed  by  you,  will 
justify  you  in  finding  that  Spofford  waived  the  right  to  notice. 
You  will  recollect  that  there  is  evidence  tending  to  show  that 
Spofford,  some  considerable  time  after  the  maturity  of  the  note, 
in  conversation  with  the  plaintiff  or  the  plaintiff's  attorney, 
promised  unqualifiedly  to  pay  the  note.  On  the  other  hand,  of 
course,  you  will  take  into  consideration  the  testimony  of  Spofford 
that  he  made  no  promise  to  pay.  You  must  say  what  the  truth 
is,  the  burden  being  upon  the  plaintiff  to  show  tliat  such  a  prom- 
ise was  made.  If  the  plaintiff  has  failed  to  satisfy  you  that  such 
promise  was  made,  then  the  plaintiff  is  not  entitled  to  a  verdict 
upon  the  first  count  against  Spofford.  Suppose  you  find  that 
Spofford  did  make  that  promise,  then  if  he  made  that  promise 
with  knowledge  that  no  notice  such  as  the  law  required  had  been 
given  him  of  the  nonpayment  of  the  note,  the  plaintiff  is  entitled 
to  a  verdict  as  against  Spofl'ord;  you  will  be  jisstified  in  finding 
that  Spofford  did  have  knowledge  that  no  such  notice  had  been 
given  to  him  in  view  of  the  fact,  which  you  may  well  assume  to 
be  true,  that  he  had  received  no  such  notice."  The  judge  also 
refused  to  give  instructions  numbers  1  to  8  presented  by  the 
defendants,  which  instructions  were  as  follows:  "1.  There  is  no 
evidence  of  protest  as  against  the  defendants,  or  that  they  re- 
ceived legal  notice  of  the  dishonor  of  this  note;  2.  In  order  that 
the  plaintiff  may  recover  against  the  defendants  as  indorsers,  the 
plaintiff  must  show  that  they  were  legally  notified  of  its  dishonor 
or  nonpayment  by  the  maker;  3.  The  evidence  of  the  notarial 
certificate,  and  the  facts  therein  recited,  are  not  sufficient  evi- 
dence to  entitle  the  plaintiff  to  recover  against  these  defendants; 
4.  In  order  that  the  plaintiff  may  recover  as  against  the  defend- 
ants, the  plaintiff  must  show  dishonor  and  notice  of  nonpayment 
to  these  indorsers  by  the  next  mail;  5.  In  order  to  show  a  waiver 
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of  protest  and  notice,  the  plaintiff  must  show  that  the  defendants 
knew  that  they  were  released  for  want  of  notice,  and  that,  know- 
ing that,  they  promised  to  pay  the  note;  6.  In  order  to  show  a 
waiver  of  protest  and  notice,  the  plaintiff  must  show  that  the 
defendants  knew  that  they  were  released  for  want  of  notice,  and 
that,  knowing  that,  they,  for  a  valuable  consideration,  promised 
to  pay  the  note;  7.  If  the  plaintiff  charged,  reserved,  and  took 
more  than  six  dollars  upon  the  one  hundred  dollars  for  one  year, 
upon  the  note  in  suit,  the  note  is  void,  and  the  plaintiff  cannot 
recover  against  the  defendants:  8.  The  note  in  suit  being  a  note 
dated  in  New  York,  and  payable  in  the  city  of  New  York,  is  to  be 
governed  by  the  laws  of  New  York."  The  court  also  instructed 
the  jury  that  if  the  plaintiff  had  promised  to  go  to  New  York  lo 
endeavor  to  collect  the  note  by  suit  against  the  maker  and  lirst 
indorser,  and  failed  to  do  so,  such  failure  would  not  avoid  the 
contract  to  pay  two  per  cent  a  month  interest,  or  that  plaintilf 
could  recover  the  amount  due  on  such  contract  after  deducting 
therefrom  any  damages  which  the  jury  might  find  that  the  de- 
fendant had  sustained  by  reason  of  the  failure  of  the  plaintiff  to 
conti)ly  with  his  agreement.  The  judge  also  instructed  the  jury 
that  the  evidence  was  not  sufficient  to  warrant  a  verdict  aga  mi 
the  defendant  CJiamberlin  upon  the  promissory  note.  The  jury 
gave  a  verdict  for  the  plaintiff  as  against  the  defendant  Spofford 
for  the  principal  and  interest  of  the  note  and  against  both  de- 
fendants for  interest  thereon  at  the  rate  of  two  per  cent  per 
monlh  from  June  16,  1893,  to  the  trial.  The  plaintiff  ai}d  the 
defendant  Spofford  each  alleged  exceptions. 

E.  B.  Hale,  for  the  plaintiff. 
C.  F.  Eldredge,  for  Spofford. 
G.  P.  AVardner,  for  Chamberlin. 

*^*  AIjLEN,  J.     We  will  first  consider  the  exceptions  taken 

by  the  defendant  Spofford. 

1.  The  note  was  rightly  admitted  in  evidence.  The  defend- 
ant's indorsement  admits  the  signature  and  capacity  of  every 
prior  party:  Prescott  Bank  v.  Caverly,  7  Gray,  217;  66  Am.  Dec. 
473;  Byles  on  Bills,  13th  ed.,  155;  Daniel  on  Negotiable  Instru- 
ments, 4th  ed.,  sec.  669  a,  675,  676.  This  includes  the  existence 
and  capacity  of  a  firm:  Dalrjrmple  v.  Hillenbrand,  62  N.  Y.  5;  20 
Am.  Rep.  438;  and,  by  the  same  reasoning,  the  existence  and  ca- 
pacity of  a  corporation. 

2.  The  evidence  offered  as  to  the  law  of  New  York  respecting 
usury  was  rightly  excluded.     The  contract  between  the  selling 
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indorsers  and  the  plaintiff  was  a  Massachusetts  contract,  and  if 
governed  by  the  laws  of  this  commonwealth:  Williams  v.  Wade, 
1  Met.  82;  Slacum  v.  Pomery,  6  Cranch,  221;  Lee  v.  Selleck,  33 
N.  Y.  615;  Greathead  v.  Walton,  40  Conn.  226;  Daniel  on  Negoti- 
able Instruments,  4th  ed.,  sec.  899. 

o.  The  presiding  justice  instructed  the  jury  that  there  was 
no  evidence  from  which  they  would  be  justified  in  finding  that 
the  notice  of  dishonor  which  the  law  requires  was  given  to 
either  of  the  defendants.  The  question  remains  as  to  the  alleged 
waiver  of  such  notice  by  a  subsequent  unqualified  promise  to 
pay  the  note,  with  knowledge  that  no  notice  such  as  the  law- 
requires  of  the  nonpayment  of  the  note  had  been  given  to  him. 
There  is  no  doubt  that  an  indorser's  liability  may  be  established 
by  proof  of  an  unqualified  promise  to  pay,  or  other  unqualified 
admission  of  liability,  made  after  a  failure  to  give  due  notice  to 
^'"^^  him  of  the  dishonor,  if  he  had  knowledge  of  all  material 
facts:  Hobbs  v.  Straine,  149  Mass.  212;  Parks  v.  Smith,  155  Mass. 
26.  The  defendant  Spofford  now  argues  that  his  alleged  promise 
was  before  he  knew  that  no  notice  had  been  sent  to  him.  It  seems 
probable  that  this  view  was  not  presented  at  the  trial,  and  that 
it  is  not  now  open.  But,  however  this  may  be,  the  evidence 
would  well  warrant  a  finding  that  he  then  had  this  knowledge. 
He  testified  that  he  had  received  no  notice;  and  from  the  other 
evidence  the  jury  might  find  that  the  proper  time  for  the  notice 
to  come,  if  it  had  been  duly  sent,  had  passed,  especially  as  he 
made  no  suggestion  to  the  contrary  at  the  trial. 

The  fifth  and  sixth  requests  for  instructions  were  properly 
omitted  to  be  given  in  terms,  because  it  was  not  necessary  for 
the  plaintiff  to  show  that  the  defendant  knew  that  he  was  re- 
leased from  liability  for  want  of  due  notice  of  the  dishonor;  it 
was  enough  if  he  knew  the  fact  that  no  notice  had  been  sent  to 
him;  witliout  knowing  the  legal  effect  of  such  omission:  Third 
iSTat.  Bank  v.  Ashworth,  105  Mass.  503;  Matthews  v.  Allen,  16 
Gray,  594;  77  Am.  Dec.  430;  Givens  v.  Merchants'  Nat.  Bank,  85 
111.  442,  444;  Daniel  on  Negotiable  Instruments,  4th  ed.,  sec. 
1148.  The  rule  is  the  same  in  case  of  a  new  promise  by  an 
infant  after  becoming  of  age:  Morse  v.  Wlieeler,  4  Allen,  570. 

4.  In  respect  to  the  special  agreement  declared  on  in  the 
plaintiff's  second  count,  direct  evidence  was  introduced  without 
objection  tending  to  prove  that  the  plaintiff  had  agreed,  as  a  part 
consideration  for  it,  to  go  to  New  York  and  undertake  to  bring 
suit  against  the  maker  and  the  first  indorsers,  and  use  his  best 
efforts  to  collect  the  note;  anr!  the  court  instructed  the  jury 
that,  if  the  plaintiff  so  agreed,  and  failed  to  do  so,  such  failure 
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would  not  be  an  avoidance  of  the  contract,  and  that  the  plaintiff 
cov.ld  recover  the  amount  claimed  in  said  count  up  to  the  time 
of  the  trial,  after  deducting  therefrom  any  damages  which  the 
jury  might  find  the  defendants  had  sustained  by  reason  of  such 
failure.  But  the  defendant  excepted  to  the  exclusion  of  evidence 
that,  at  the  time  the  note  was  purchased  of  the  defendant  by 
the  plaintiff,  he  held  the  note  in  his  possession  for  several  days, 
and  agreed  to  look  up  the  responsibility  of  the  makers,  and  did 
BO,  and  said  that  they  were  all  right  and  perfectly  good,  and  he 
would  take  the  note.  This  evidence  was  properly  excluded. 
*^^  The  note  was  bought  by  the  plaintiff  in  March,  1893,  and 
the  agreement  declared  on  was  dated  July  8, 1893.  The  evidence 
offered  had  no  legitimate  tendency  to  prove  that  at  the  latter 
date  the  plaintiff  agreed  to  do  the  things  asserted. 

5.  The  defendant  contends  that  the  court  erred  in  allowing 
the  plaintiff  to  recover  on  the  second  count  to  the  time  of  the 
trial.  No  such  point  was  taken  at  the  trial.  But  the  ruling 
was  right:  Union  Inst,  for  Savings  v.  Boston,  129  Mass.  82;  37 
Am.  Rep.  305;  Bowers  v.  Hammond,  139  Mass.  360;  Lamprey  v. 
Mason,  148  Mass.  231;  Schmidt  v.  People's  Nat.  Bank,  153  Mass. 
650. 

We  come  now  to  the  exception  taken  by  the  plaintiff  in  re- 
spect to  the  liability  of  the  defendant  Chamberlin.  The  only 
question  saved  is,  whether  the  plaintiff  had  any  evidence  for 
the  jury  to  show  that  Chamberlin  had  received  notice  of  the 
dishonor  of  the  note,  or  that  he  had  waived  notice  thereof. 

The  notarial  certificate  did  not  show  any  notice  to  either  of 
the  defendants,  and  there  was  no  evidence  of  such  notice  to 
Chamberlin,  except  from  his  subsequent  conversations  with  the 
plaintiff's  attorney,  and  from  the  fact  of  his  entering  into  the 
subsequent  agreement  which  is  declared  on  in  the  second  count. 
These  conversations  included  no  direct  admission  by  Chamberlin 
that  he  had  received  such  notice,  and  no  direct  acknowledgment 
of  liability  or  promise  to  pay.  Instead  of  calling  somebody  to 
testify  that  such  a  notice  was  sent  or  given  to  Chamberlin,  the 
plaintiff  wished  to  ask  the  jury  to  infer  this  fact  from  the  con- 
versations and  the  fact  of  the  subsequent  agreement,  or  else  to 
find  a  waiver  of  such  notice. 

A  distinction  is  sometimes  taken  between  evidence  which  will 
warrant  an  inference  that  due  notice  of  dishonor  was  in  fact 
given,  and  evidence  of  a  waiver  of  the  omission  to  give  such 
notice.  This  distinction  was  adverted  to  in  Andrews  v.  Boyd^ 
3  Met.  434,  where  the  evidence  was  held  sufficient  to  show  a 
waiver,  if  not  to  warrant  a  finding  of  actual  notice.     The  deci- 
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sions  which  go  farthest  in  admitting  circumstances  to  go  to  the 
jury  as  evidence  of  actual  notice  have  been  criticised  in  1  Par- 
sons on  Notes  and  Bills,  616,  and  Daniel  on  Negotiable  Instru- 
ments, 1th  ed.,  sec.  1160.  If  circumstantial  evidence  alone  is 
relied  on,  it  may  often  be  easier  to  establish  a  waiver  than  the 
fact  of  actual  notice,  but  the  general  considerations  which  weigh 
in  determining  the  sufficiency  of  such  evidence  are  much  alike 
in  both  cases. 

'^"'^  In  this  commonwealth,  where  one  is  under  no  existing  lia- 
bility upon  a  contract,  either  because  the  contract  was  made 
during  infancy,  or  by  reason  of  the  statute  of  limitations,  or  of 
a  discharge  in  insolvency,  or  because  his  name  has  been  forged 
or  signed  ^vithout  authority,  or  for  want  of  demand  or  notice  of 
dishonor  to  an  indorser  of  a  bill  or  note,  and  it  is  sought  to  es- 
tablish a  liability  by  proof  of  ratification,  new  promise,  adop- 
tion, or  admission  of  liability,  the  rule  has  been  held  with  some 
strictness  that  the  proof  must  be  clear  and  distinct:  See,  as  to 
cases  of  infancy.  Proctor  v.  Sears,  4  Allen,  95;  Tobey  v.  Wood, 
123  Mass.  88;  25  Am.  Eep.  47;  as  to  cases  under  the  statute  of 
limitations:  Weston  v.  Ilodgkins,  136  Mass.  326;  Krebs  v.  01m- 
stead,  137  Mass.  504;  Custy  v.  Donlan,  159  Mass.  245;  38  Am.  St. 
Pep.  419;  Boynton  v.  Moulton,  159  Mass.  248;  as  to  cases  of  dis- 
charge in  insolvency:  Bigelow  v.  Norris,  139  Mass.  12;  Kenney  v. 
Brown,  139  Mass.  345;  as  to  cases  of  forgery  or  unauthorized  sig- 
nature: Greenfield  Bank  v.  Crafts,  2  Allen,  269;  4  Allen,  447; 
Traders'  Nat.  Bank  v.  Eogers,  167  Mass.  315;  ante,  p.  458;  and 
as  to  cases  of  indorsers:  Creamer  v.  Perry,  17  Pick.  332;  28  Am. 
Dec.  297;  Parks  v.  Smith,  155  Mass.  26,  An  unqualified  ad- 
mission of  liability,  or  a  direct  promise  to  pay,  which  imports 
such  admission,  is  evidence  of  the  most  satisfactory  kind.  Evi- 
dence of  circumstances  or  of  conversations  which  are  equivocal 
in  their  character,  and  which  do  not  import  a  clear  admission  of 
liability,  or  amount  to  a  distinct  promise  to  pay,  and  which  are 
consistent  with  the  view  that  the  indorser  was  merely  seeking 
to  avoid  or  postpone  a  suit  against  himself,  are  not  satisfactory 
evidence  either  to  prove  actual  notice  or  to  re-establish  the  in- 
dorser's  liability  after  it  has  ceased  for  want  of  demand  or  notice. 

We  lay  no  stress  on  the  defendant's  contention  that  he  was 
ignorant  of  the  fact  that  a  demand  had  been  made.  If  no  de- 
mand had  been  made,  that  fact  would  be  material,  because  it 
would  release  the  indorsers  from  liability.  But  a  fact  which 
would  not  release  them  from  liability  is  immaterial,  and  if  the 
indorsers  in  this  case  assumed  that  a  deiuand  was  made,  they 
were  not  harmed  by  that  assumption.    We  also  think  the  evi- 
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dence  was  sufRcient  to  warrant  a  finding  that  Chamberlin  knew 
that  no  notice  had  been  given  to  him,  because  he  knew  that  he 
had  received  none. 

^"**  But  the  plaintiff's  evidence  fails  to  show  an  admission  of 
liability  by  Chamberlin,  or  a  new  promise,  with  such  distinctness 
as  the  law  requires.  His  words  and  acts  were  at  most  equivocal, 
and  were  consistent  with  another  hypothesis  than  that  of  an  ad- 
misoion  of  liability.  In  Creamer  v.  Perry,  17  Pick.  332,  28  Am» 
Dec.  297,  there  was  evidence  that  the  indorser  said,  "The  note 
will  be  paid."  The  court  said,  "This  is  quite  as  consistent  with 
the  hypothesis,  that  it  was  a  mere  assertion  of  his  expectation, 
that  it  would  be  paid  by  the  promisor,  as  of  a  promise  on  his  own 
part  to  pay  it."  Accordingly  it  was  held  that  the  plaintiff  was 
not  entitled  to  go  to  the  jury:  See,  also,  Haskell  v.  Boardman,  8 
Allen,  38.  Where  the  evidence  is  equally  consistent  with  some 
other  hypothesis  than  that  which  the  plaintiff  is  bound  to  estab- 
lish, his  case  fails:  Smith  v.  First  Nat.  Bank,  99  Mass.  605;  97 
Am.  Dec.  59.  This  doctrine  is  often  applied  in  accident  cases: 
See,  also,  Tobey  v.  Wood,  123  Mass.  88,  25  Am.  Eep.  27,  and 
Smith  V.  Kelley,  13  Met.  309,  where  it  was  held  that  there  was 
nothing  for  the  jury  to  show  ratification  by  an  infant  after  he 
came  of  age.  In  the  present  case,  it  is  quite  plain  that  the  de- 
fendant disliked  to  be  sued,  and  perhaps  was  afraid  that  he  might 
be  held  bound  to  pay  the  note;  but  upon  the  evidence  the  jury 
would  not  have  been  warranted  in  finding  that  he  assumed  the 
duty  of  paying  it,  or  waived  the  notice  of  dishonor.  All  that 
he  said  or  did  was  equally  consistent  with  anotlier  hypothesis: 
See,  also,  Hussey  v.  Freeman,  10  Mass.  84;  Daniel  on  Negotiable 
Instruments,  4th  ed.,  sec.  1163,  where  other  instances  of  equiv- 
ocal words  being  held  insufficient  to  show  waiver  are  cited. 

The  subsequent  written  agreement  has  no  greater  effect.  The 
promise  which  it  contained  was  limited  to  interest. 

Exceptions  overruled. 


NBGOTTABLE  INS^TRTTMENTS— INDORSEMENT— EFFECT  AS 
TO  PTIIOR  SIONATFEES.— By  iilnoin^  his  own  name  on  a  draft 
as  Indorser  one  admits  the  lesral  ability  and  slcnatnre  of  every  ante- 
cedent pnrty:  Prescott  Bank  v.  Caverly,  7  Gray.  217;  66  Am.  Dec. 
473,  and  note.  Also,  see  Rhodes  v.  Jenkins,  18  Colo.  49;  36  Am.  St. 
Rep.  263,  and  not*'. 

CORPORATIONS— SUITS  BY  AND  AGAINST— PROOF  OP  COR- 
PORATE EXISTENCE.- The  existence  of  a  corporation  Is  estab- 
lished prima  facie  by  evidence  tendincr  to  show  that  it  transacted 
business  as  such:  People  v.  Formosa,  131  N.  Y.  478:  27  Am.  St.  Rep, 
612.  and  note.  For  a  complete  discussion  of  the  question  as  to  when, 
in  suits  by  or  against  a  corporation,  it  is  necessary  to  plead  its  cor- 
porate existence,  see  notes  to  Harris  v.  Muskingum  Mfg.  Co..  29 
Am.  Dec.  375,  Miller  v.  Pine  Min.  Co.,  35  Am.  St.  Rep.  291,  and 
Schloss  V.  Montgomery  Trade  Co.,  13  Am.  St  Rep.  54. 
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USURY— CONFLICT  OF  LAWS.— The  laws  of  the  place  where  a 
contract  is  made  control  in  any  question  of  usury  which  may  arise: 
See  extended  note  to  Morris  v.  Hocliaday,  55  Am.  Rep.  609-618.  A 
note  dated  in  one  state,  executed  and  delivered  by  a  resident  of 
that  state  In  another  state,  reserving  a  rate  of  interest  legal  in  the 
former,  but  illegal  in  the  latter,  state,  may  be  enforced  in  the 
former  state,  if  it  is  shown  that  the  parties  intended  that  the  law  of 
that  state  should  govern  the  contract:  BlgelOAV  v.  Burnham,  90 
Iowa,  300;  48  Am.  St.  Rep.  442,  and  note.  See,  also,  Meroney  v.  At- 
lanta Building  etc.  Assn.,  116  N.  0.  882;  47  Am.  St.  Rep.  841,  and 
note. 

NEGOTIABLE  INSTRUMENTS— WAIVER  OF  NOTICE  OF 
PRESENIMENT  AND  DISHONOR— WHAT  CONSTITUTES.- 
Such  conduct  on  the  part  of  an  indorser  toward  a  holder  as  is  cal- 
culated to  put  a  person  of  reasonable  prudence  off  his  guard,  or  to 
Induce  him  to  omit  demand,  protest,  or  notice  of  dishonor,  will  dis- 
pense with  the  necessity  of  talking  these  steps:  Boyd  v.  Bank  of 
Toledo,  32  Ohio  St.  526;  30  Am.  Rep.  624.  Waiver  of  demand  and 
notice  need  not  be  direct  and  positive,  but  may  be  implied  from 
usage  or  from  any  understanding  between  the  parties  showing  sat- 
isfactorily that  waiver  was  intended:  Fuller  t.  McDonald,  8  Greenl. 
213;  23  Am.  Dec.  499,  and  note.  An  Indorser  whose  liability  has  not 
been  fixed  by  notice,  and  who,  with  knowledge  thereof,  subsequently 
either  acknowledges  his  liability  or  promises  to  pay  the  note,  is 
bound  by  such  recognition:  Bogart  v.  McClung,  11  Heisk.  105;  27 
Am.  Rep.  737.  See,  also,  Whitaker  v.  Morrison,  1  Fla.  25;  44  Am. 
Dec.  627,  and  note.    See  note  to  Trimble  v.  Thorne,  8  Am.  Dec.  304. 

NEGOTIABLE  INSTRUMENTS— WAIVER  OF  NOTICE  OP 
PRESENTMENT  AND  DISHONOR— EVIDENCE.— The  Indorsee 
cannot  show  as  against  the  Indorser  of  negotiable  paper,  that  at  the 
time  of  indorsement  it  was  verbally  agreed  that  presentment  for 
payment,  notice  thereof  and  of  nonpayment,  need  not  be  made  or 
given:  Farwell  v.  St.  Faul  Trust  Co.,  45  Minn.  495;  22  Am.  St.  Rep. 
742,  and  note;  also,  Piscataqua  etc.  Bank  v.  Carter,  20  N.  H.  246;  51 
Am.  Dec.  217,  and  note.  Contra,  Sanborn  v.  Southard,  25  Me.  409; 
43  Am.  Dec.  288,  and  note;  also,  Annville  Nat.  Bank  v.  Kettering, 
106  Pa.  St  5i>l;  51  Am.  Rep.  536,  and  cases  cited  in  note. 


Carvig  V.  Carr. 

[167  MASSACHtJSETT8,  544] 

A  CONTRACT  FOR  PERMANENT  EMPLOYMENT 
SHOULD  BE  CONSTRUED  AS  MEANING  that  where  the  em- 
ployer had  work  which  the  employ6  could  do  and  desired  to  do,  and 
was  able  to  do  satisfactorily,  his  employment  should  be  continued. 
Such  a  contract  is,  therefore,  capable  of  enforcement,  and  is  not  de- 
fective for  want  of  mutuality. 

STATUTE  OF  FRAUDS— CONTRACT  FOR  PERMANENT 
EMPLOYMENT.- If  a  person  carrying  on  the  business  of  an  enam- 
eler  agrees  to  abandon  such  business  and  enter  the  services  of  an- 
other who,  on  his  part,  agrees  to  furnish  the  former  permanent  em- 
ployment at  stipulated  wages,  such  contract  is  not  within  the  stat- 
ute of  frauds,  because  it  can  be  completely  performed  within  a  year. 

RESTRAINT  OF  TRADE.— A  CONTRACT  TO  ABANDON 
ONE'S  BUSINESS  AND  ENTER  THE  PERMANENT  EMPLOY- 
MENT OF  ANOTHER  in  the  same  line  of  business  is  not  in  restraint 
of  trade,  nor  against  public  policy. 
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Action  of  tort.  The  complaint  alleged  tEat  the.  plaintiff,  in 
November,  1893,  was  in  business  as  an  enameler  in  Boston,  and 
that  he  and  the  defendant  then  entered  into  a  contract  by  which 
it  was  agreed  that  plaintiff  should  give  up  his  business  and  sell 
his  stock  in  trade  to  the  defendant,  who,  on  his  part,  agreed  to 
employ  the  plaintiff  permanently  at  a  salary  of  eighteen  dollars 
per  week  as  an  enameler  and  engraver,  that  the  plaintiff  thereup- 
on entered  into  the  employment  of  the  defendant  and  continued 
the  faithful  discharge  of  his  duties  until  about  May  1,  1894,  when 
he  was  discharged  without  cause  by  the  defendant,  who  refused 
to  thereafter  employ  him.  At  the  trial  the  defendant  requested 
the  court  to  charge  the  jury  that  the  action  could  not  be  main- 
tained on  the  complaint.  This  request  was  refused,  and  the 
jury  returned  a  verdict  for  the  plaintiff.  The  defendant  alleged 
exceptions. 

E.  G.  Mclnnes,  for  the  defendant. 

S.  L.  Wldpple  and  W.  E.  Sears,  for  the  plaintiff. 

*****  MORTON,  J.  There  was  evidence  tending  to  show  that 
the  defendant  agreed  that,  if  the  plaintiff*  would  give  up  his  busi- 
ness, which  was  that  of  an  enameler,  and  enter  his  service  in  the 
same  occupation,  he  would  furnish  him  with  permanent  employ- 
ment at  stipulated  wages;  that  the  plaintiff  gave  up  his  busi- 
ness, and  entered  the  defendant's  employment  and  continued 
therein  several  months,  receiving  wages  at  the  rate  agreed,  when 
the  defendant  suspended  his  employment,  and  finally  ceased  al- 
together to  employ  him,  though  he  had  work  of  the  kind  which 
the  plaintiff  was  to  do. 

The  defendant  contends  that  the  contract  is  too  indefinite  to 
be  capable  of  enforcement;  that  it  is  within  the  statute  of 
frauds;  that  the  plaintiff's  agreement  to  give  up  his  business  was 
unlawful,  and  therefore  the  contract  is  void  for  want  of  consid- 
eration; and  that  the  action  cannot  be  maintained  on  the  dec- 
laration. 

^^"^  To  ascertain  what  the  parties  intended  by  "permanent  em- 
ployment," it  is  necessary  to  consider  the  circumstances  sur- 
rounding the  making  of  the  contract,  its  subject,  the  situation 
and  relation  of  the  parties,  and  the  sense  in  which,  taking  these 
things  into  account,  the  words  would  be  commonly  understood. 
For  it  fairly  may  be  assumed  that  the  parties  used  and  under- 
stood them  in  that  sense:  Schuylkill  Navigation  Co.  v.  Moore,  2 
Wliart.  477,  491.  Looking  at  the  matter  in  that  way,  we  think 
that  the  words  would  be  commonly  understood  as  meaning  that. 
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so  long  as  the  defendant  was  engaged  in  enameling  and  had 
work  which  the  plaintiff  could  do  and  desired  to  do,  and  bo  long 
as  the  plaintiff  was  able  to  do  his  work  satisfactorily,  the  defend- 
ant wovild  employ  him,  and  that  in  that  sense  the  employment 
would  be  permanent;  that  is,  the  plaintiff  would  be  under  ao 
necessity  of  looking  for  work  elsewhere,  but  could  rely  on  the 
arrangement  thus  made.  So  construed,  the  contract  would  be 
capable  of  enforcement,  and  there  would  be  no  want  of  mutu- 
ality because  the  plaintiff  might  not  have  bound  himself  to 
continue  in  the  defendant's  employment.  The  construction  con- 
tended for  by  the  defendant,  namely,  that  it  was  for  him  to  say 
whether  he  needed  the  plaintiff's  services  or  not,  would  put  the 
plaintiff  entirely  at  the  defendant's  mercy,  and,  in  view  of  the 
fact  that  the  plaintiff  was  to  give  up  his  business  to  enter  the  de- 
fendant's employment,  would  be  such  an  agreement  as  he  could 
not  reasonably  have  been  expected  to  make:  See  Russell  v. 
Allerton,  108  N.  Y.  288.  On  the  other  hand,  it  would  be  equally 
unreasonable  to  hold  that  the  defendant  could  have  intended  to 
bind  himself  to  employ  the  plaintiff  so  long  as  they  both  lived, 
regardless  of  his  continuing  in  the  enameling  business,  or  of  the 
plaintiff  rendering  satisfactory  service.  The  plaintiff  does  not 
indeed  contend  for  such  a  construction.  If  it  is  difficult,  as  the 
defendant  insists  that  it  is,  to  lay  down  a  rule  for  estimating  the 
damages  arising  from  the  breach  of  such  a  contract  as  we  have 
construed  this  to  be,  the  difficulty  is  no  greater  than  exists  in 
many  other  cases,  and  does  not  present  an  insuperable  objection 
to  recovery. 

The  construction  which  we  have  given  to  the  contract  dis- 
poses of  the  defense  of  the  statute  of  frauds.  It  has  been  re- 
peatedly held  that,  if  an  agreement  whose  performance  would 
^^^  otherwise  extend  beyond  a  year  may  be  completely  performed 
within  a  year  on  the  happening  of  some  contingency,  it  is  not 
within  the  statute  of  frauds:  Peters  v.  Westborough,  19  Pick. 
361;  31  Am.  Dec.  142;  Lyon  v.  King,  11  Met.  411;  45  Am.  Dec. 
219;  Worthy  v.  Jones,  11  Gray,  168;  71  Am.  Dec.  696;  Doyle  v. 
Dixon,  97  Mass.  208;  93  Am.  Dec.  80;  Somerby  v.  Buntin,  118 
Mass.  279;  19  Am.  Rep.  459;  Bartlett  v.  Mystic  River  Co.,  151 
Mass.  433;  McGregor  v.  McGregor,  21  Q.  B.  Div.  424.  In  this 
case,  to  say  nothing  of  other  contingencies,  the  contract  would 
have  been  completely  performed  if  the  defendant  had  ceased  to 
carry  on  business  within  a  year. 

The  contract  did  not  impose  an  unlimited  restraint  upon  the 
plaintiff,  but  at  most  only  restrained  him  from  engaging  in  busi- 
ness so  long  as  he  continued  in  the  employment  of  the  defend- 
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ant.  There  was  nothing  unlawful  or  against  public  policy  in 
Buch  a  contract:  Morse  etc.  Machine  Co.  v.  Morse,  103  Mass.  73; 
4  Am.  Hep.  613. 

The  defendant  did  not  demur  to  the  declaration,  £ind,  although 
his  answer  raised  certain  objections  to  it,  he  seems  to  have  been 
content  to  go  to  trial  on  it  as  it  stood.  He  does  not  claim  that 
lie  was  misled  by  it  as  to  the  real  nature  of  the  plaintiffs  de- 
mand, and  we  do  not  think  that  the  declaration  was  so  fatally 
defective  as  to  require  the  court  to  instruct  the  jury  that  at 
the  stage  of  the  case  at  which  the  request  was  presented  the 
action  could  not  be  maintained:  Moor  v.  Boswell,  5  Mass.  306; 
Haverhill  Loan  etc.  Assn.  v.  Cronin,  4  Allen,  141. 

Whether  the  contract  was  waived  or  annulled  was  properly 
submitted  by  the  court  to  the  jury,  and  decided  by  them  adverse- 
ly to  the  defendant.    It  was  a  question  of  fact  for  them  to  decide. 

Exceptions  overruled. 

CONTRACTS  —  STATUTE  QF  FRAUDS  —  AGREEMENTS 
WHICH  MAY  BE  PERFORMED  IN  ONE  YEAR.— The  fact  that 
the  agreement  may  not  be  and  was  not  executed  to  be  performed 
within  a  year  does  not  bring  it  within  the  statute  of  frauds,  If  it  is 
one  which  admits  of  a  valid  execution  within  that  time:  Warren  eto. 
Mfg.  Co.  V.  Holbrooli,  118  N.  Y.  586;  16  Am.  St.  Rep.  788,  and  note. 
See.  alfo,  note  to  Dant  v.  Head,  29  Am.  St.  Rep.  373,  and  Hall  v. 
Solomon,  61  Conn.  476;  29  Am.  St.  Rep.  218. 

CONTRACTS  IN  RESTRAINT  OF  TRADE— WHEN  VOID.— Al- 
though agreements  in  general  restraint  of  trade  are  void  as  against 
public  policy  and  as  creating  monopolies,  yet  an  agreement  in  par- 
tial restraint  of  trade  will  be  upheld  when  the  restriction  does  not 
go  beyond  some  particular  locality,  is  founded  upon  sufficient  con- 
sideration, and  is  limited  as  to  time,  place,  and  person:  Chapin 
r.  Brown,  83  Iowa,  156;  .32  Am.  St.  Rep.  297,  and  note.  See  extended 
note  to  Callahan  v.  Donnelly,  13  Am.  Rep.  173-176;  McCurry  T. 
Gibson,  108  Ala.  451;  54  Am.  St.  ReD.  177.  and  note. 
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People  v,  Fallon. 

[152  Nbw  Yoek,  12.] 

LOTTERIES— PREMIUMS  FOR  HORSERACING.— An  asso- 
ciation which  holds  a  meeting  for  the  racing  of  horses,  offering 
prizes  or  premiums  to  be  contested  for,  of  a  definite  sum,  without 
regard  to  the  entry  fees  received,  and  payable  out  of  the  general 
funds  of  the  association,  Is  not  guilty  of  a  violation  of  that  part  of 
the  Penal  Code  forbidding  lotteries  and  the  sale  of  lottery  ticliets. 

BOOKMAKING  AND  POOLSELLING— The  holding  of  a 
meeting  for  the  racing  of  horses  in  the  ordinary  manner  does  not 
render  the  association  holding  it  guilty  either  of  boolsmaklng  or  of 
poolselling. 

GAMBLING,  WHAT  IS  NOT.— The  offering  and  paying  pre- 
miums or  prizes  by  an  association  to  the  owner  of  horses  contesting 
at  racing  held  by  such  association  is  not  gambling,  where  the  fees 
paid  to  such  association  are  put  into  its  general  fund,  and  become, 
for  the  time  being,  a  part  of  its  assets,  subject  only  to  the  obligation 
of  the  association  to  pay  out  of  Its  funds  the  sums  which  It  has  of- 
fered as  premiums  or  prizes.  Horseracing,  under  such  circum- 
stances, differs  from  that  in  which  a  stake  is  contributed  by  the  par- 
ticipants alone. 

SPECIAL  LAWS.— If  a  statute  prohibits  the  racing  for  stakei 
except  as  allowed  by  special  laws,  a  statute  authorizing  the  organi- 
zation of  a  racing  association,  and  permitting  it  to  offer  prizes  oi 
purses  to  the  owuer  of  horses  competing  therein,  Is  a  special  law, 
and  justifies  the  association  in  doing  the  acts  permitted  by  the  last- 
named  statute. 

John  D.  Lindsay  and  Benjamin  Steinhardt,  for  the  appellant. 

Elihu  Eoot,  Joseph  Auerbach,  and  John  M.  Bowers,  for  the 

respondent. 

^*  MARTIN,  J.  The  relator  was  arrested  npon  three  distinct 
criminal  charges.  One  was  for  a  violation  of  chapter  8  of  the 
Penal  Code,  forbidding  lotteries  and  the  sale  of  lottery  tickets, 
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another  for  violating  section  351  of  the  Penal  Code,  which  relatet 
to  poolselling,  bookmaking  and  bets  and  wagers,  and  the  third 
for  an  offense  under  section  352  of  the  same  act,  relating  to  racing 
of  animals  for  stakes.  When  arraigned  before  the  magistrate,  he 
waived  an  examination  and  was  committed  to  the  city  prison. 
He  subsequently  sued  out  a  writ  of  habeas  corpus,  upon  the  re- 
turn of  which  a  certiorari  was  granted,  and,  upon  the  hearing  be- 
fore the  oyer  and  terminer,  he  was  discharged. 

The  facts,  so  far  as  material,  may  be  briefly  stated.  The  relator 
was  an  officer  of  the  Westchester  Kacing  Association,  which  was 
organized  under  chapter  570  of  the  laws  of  1895.  He,  together 
with  other  officers  of  the  association,  announced  and  advertised 
the  intention  of  the  association  to  hold  a  meeting  for  races  on  its 
grounds,  and  offered  purses  or  premiums  to  be  competed  for  at  a 
time  named.  Owners  of  horses  were  permitted  to  enter  them  for 
the  races  by  paying  an  entrance  fee,  which  became  the  property 
of  the  association,  was  paid  into  its  general  treasury  and  became  a 
part  of  its  general  assets.  ^"^  The  premiums  or  stakes  offered  by 
the  association  were  for  a  definite  sum,  without  regard  to  the 
amount  of  entrance  fees  received,  and  were  payable  out  of  its 
general  funds.  The  races  were  advertised,  managed,  and  held 
under  the  direction  of  the  association  and  its  officers,  conducted 
in  the  usual  way,  and  governed  by  the  rules  generally  adopted  by 
racing  associations. 

The  first  contention  of  the  appellant  is,  that  the  races  thus 
held  were  in  direct  violation  of  chapter  8  of  the  Penal  Code, 
wliich  forbids  lotteries  and  the  sale  of  lottery  tickets.  That  stat- 
ute defines  a  lottery  as  a  scheme  for  the  distribution  of  property 
by  chance,  among  persons  who  pay  or  agree  to  pay  a  valuable  con- 
sideration for  the  chance.  It  is  obvious  from  the  language  of 
this  statute,  and  the  circumstances  existing  at  the  time  of  its 
passage,  that  it  was  not  intended  to  include  within  its  provisions 
every  transaction  which  involved  any  degree  of  chance  or  uncer- 
tainty, but  its  plain  purpose  was  to  prohibit  and  punish  certain 
well-known  offenses  which  had  existed  and  been  regarded  aa 
crimes  before  the  enactment  of  that  law.  The  offenses  thus 
sought  to  be  suppressed  have  long  been  known  and  understood, 
and  are  clearly  distinguishable  from  the  racing  of  animals  for 
stakes  or  prizes.  There  is  certainly  a  great  difference  between  a 
contest  as  to  the  speed  of  animals  for  prizes  or  premiums  con- 
tributed by  others  and  a  mere  lottery,  where  the  controlling,  and 
practically  the  only  element,  is  that  of  mere  chance  alone.  •  A 
race  or  other  contest  is  by  no  means  a  lottery  simply  because  its 
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result  is  uncertain,  or  because  it  may  be  affected  by  things  unfore- 
eeen  and  accidental.  When  this  statute  against  lotteries  was  pass- 
ed, the  legislature  not  only  defined  the  meaning  of  the  term, 
which  cannot  be  fairly  said  to  include  a  test  of  speed  or  endurance 
of  horses  for  prizes  or  premiums,  but  it  at  the  same  time  passed 
a  statute  relating  to  the  racing  of  horses,  which  shows  that  such  a 
contest  was  not  intended  to  be  included  among  the  offenses  which 
should  be  punishable  under  the  statute  against  lotteries.  What 
constitutes  a  lottery  was  considered  in  Eeilly  v.  Gray,  77  Hun, 
402.  The  opinion  in  that  ^®  case  and  the  authorities  there  col- 
lated show  quite  satisfactorily  that  acts  like  those  performed  by 
the  relator  do  not  and  were  not  intended  to  constitute  an  offense 
under  tlie  statute  relating  to  that  subject.  We  are  of  the  opinion 
that  the  courts  below  properly  held  that  the  relator  was  guilty  of 
no  offense  under  the  statute  relating  to  lotteries. 

After  a  careful  examination  of  the  record,  brief,  argument,  and 
authorities  cited  by  the  learned  counsel  for  the  appellant,  we  fail 
to  find  any  facts  or  to  discover  any  principle  of  law  that  would 
justify  us  in  holding  that  the  relator  was  guilty  of  either  book- 
making  or  poolselling.  Nor  do  we  find  that  there  was  any  evi- 
dence even  tending  to  show  that  he  was  guilty  of  either  of  those 
crimes. 

Another  question  we  are  asked  to  determine  is,  whether  the 
races  held  by  the  association,  of  which  the  relator  and  his  asso- 
ciates were  officers,  constituted  gambling  within  the  provisions 
of  the  constitution  of  this  state.  The  appellant  contends  that 
they  did,  and,  consequently,  even  if  authorized  by  statute,  the 
statute  was  violative  of  the  provisions  of  the  constitution,  which 
forbids  lotteries  or  the  sale  of  lottery  tickets,  poolselling,  book- 
making,  and  every  other  kind  of  gambling,  and,  therefore,  affords 
no  protection  or  justification  to  the  relator.  Chapter  570  of  the 
laws  of  1895  authorized  associations  organized  under  the  pro- 
visions of  that  act  to  hold  and  conduct  meetings  for  running  or 
trotting  races  for  purses,  premiums,  prizes,  or  stakes,  to  be  con- 
tributed by  the  corporation  or  owners  of  horses  engaged  in  the 
races,  or  others  who  were  not  participants  therein,  but  forbade 
any  other  person  than  the  owners  of  contesting  horses  from  hav- 
ing any  pecuniary  interest  in  such  prizes  or  premiums  contested 
for,  or  from  being  entitled  to  receive  any  portion  thereof  after 
the  race  was  finished,  and  further  provided  that  the  whole  of 
such  prize  should  be  awarded  according  to  the  conditions  of  the 
race.  The  validity  of  that  statute  is  challenged,  and  the  appel- 
lant insists  that  it  is  void  for  the  reason  that  it  authorized  a 
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cpecies  of  gambling  which  was  in  terms  forbidden  by  the  consti- 
tution of  the  state.    As  it  was  conceded  in  this   case  that  the 
monej's  contributed  by  ***  the  horse  owners  participating  in  the 
races  were  paid  into  the  general  treasury  of  the  association,  and 
became,  for  the  time -being,  a  part  of  its  general  assets,  subject 
only  to  the  obligation  of  the  association  to  pay  out  of  its  funds 
the  amount  of  three  thousand  five  hundred  dollars  to  the  owners 
of  the  first,  second,  and  third  horses  in  the  races,  the   inquiry 
arises  whether  the  offering  or  paying  of  premiums  or  prizes  con- 
tributed in  that  manner  constitutes  gambling,  within  the  mean- 
ing of  the  constitutional  provision  referred  to.    There  is  a  plain 
and  obvious  distinction  between  a  race  for  a  prize  or  premium 
contributed  in  that  manner,  and  a  race  where  the  stake  is  con- 
tributed by  the  participants  alone,  and  the  successful  contestant 
is  to  have  the  fund  thus  created.    The  latter  is  a  race  for  a  mere 
bet  or  wager,  while  the  former  is  for  a  prize  offered  by  one  not  a 
party  to  the  contest.    In  Harris  v.  White,  81  IST.  Y.  532,  Judge 
Folger  fully  discussed  and  quite  clearly  pointed  out  the  distinc- 
tion between  a  race  for  a  prize  or  premium,  and  a  bet  or  wager. 
The  conclusion  reached  in  that  case  was  that  a  race  for  a  prize 
or  premium  offered  by  such  an  association,  under  circumstances 
similar  to  those  existing  in  this  case,  was  not  within  the  con- 
demnation of  the  law  relating  to  gambling,  or  illegal  gaming.    If 
the  doctrine  contended  for  by  the  appellant    is     sustained,  it 
would  seem  to  follow  that  the  farmer,  the  mechanic,  or  the  stock- 
breeder who  attends  his  town,  county,  or  state  fair,  and  exhibits 
the  products  of  his  farm,  his  shop,  or  his  stable,  in  competition 
wiih  his  neighbors  or  others  for  purses  or  premiums  offered  by  the 
association,  would  become  a  participant  in  a  crime,  and  the  of- 
ficers offering  such  premium  would  become  guilty  of  gambling 
imder  the  provisions  of  the  constitution  relating  to  that  subject. 
Those  transactions  are  in  all  essential  particulars  like  this.    In 
those,  as  in  this,  one  of  the  parties  strives  with  others  for  a  prize; 
the  competing  parties  pay  an  entrance  fee  for  the  privilege  of 
joining  in  the  contest,  and  in  those  cases,  as  in  this,  the  entrance 
fee  forms  a  part  of  the  general  fund  from  which  the  premiums  or 
prizes  are  paid.    Indeed,  all  those  transactions  are  so  similar  to 
this  as  to  render  it  impossible  to  discover  any  essential  differ- 
ence between  them.  *^  The  decision  of  this  court  in  Harris  v. 
White,  81  N.  Y.  532,  renders  any  further  discussion  of  the  ques- 
tion unnecessary.    We  are  of  the  opinion  that  the  offering  of  pre- 
miums or  prizes  to  be  awarded  to  the  successful  horses  in  a  race 
is  not  in  any  such  sense  a  contract  or  undertaking  in  the  nature 
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of  a  bet  or  wager  as  to  constitute  gambling  within  the  spirit  and 
intent  of  the  constitutional  provision  under  consideration. 

Nor  can  it  be  held  that  the  relator  was  guilty  of  a  crime  un- 
der the  provisions  of  section  352  of  the  Penal  Code.  That  section 
prohibits  racing  for  a  stake,  bet,  or  reward,  except  as  allowed  by 
special  law.  That  chapter  570  is  a  special  law  within  the  mean- 
ing of  that  section,  we  have  no  doubt.  It  is  manifest  that  such 
racing  was  not  intended  to  be  entirely  prohibited  by  this  stat- 
ute, as  it  plainly  indicates  that  the  legislature  contemplated  the 
existence  or  passage  of  special  laws  pertaining  to  races  for  stakes 
or  rewards. 

We  think  the  determination  of  the  courts  below  was  correct, 
and  that  the  order  of  the  appellate  division  should  be  aflBrmed. 

All  concur. 

Order  afiBrmed. 


LOTTERIES,  WHAT  PROHIBITED  AS:  Branham  T.  Stalllngs, 
52  Am.  St.  Rep.  213,  and  note  to  Yellowstone  Kit  t.  State,  16 
St  Rep.  43. 
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AGREEMENT  TO  COERCE  WORKMEN  INTO  BECOMING 
MEMBERS  OF  AN  ASSOCIATION.— An  agreement  between  an  as- 
sociation of  brewers  and  an  assembly  of  worlimen  tliat  all  employes 
of  the  former  shall  be  members  of  the  latter,  and  that  no  employs 
shall  work  more  than  four  weeks  without  becoming  sui.h  member, 
is  against  public  policy  and  the  interests  of  society,  and  cannot  jus- 
tify an  action  of  members  of  such  assembly  in  procuring  the  dis- 
charge of  a  workman  because  of  his  failure  to  become  a  member 
thereof. 

Action  against  the  defendants  to  recover  damages  claimed  to 
have  resulted  to  the  plaintiff  from  their  confederating  and  con- 
spiring together  and  injuring  him  by  preventing  his  continuing 
in  employment.  He  was  an  engineer  by  trade,  and  as  such  was 
employed  by  the  Miller  Brewing  Company.  The  defendants 
were  officers  and  members  of  an  organization  known  as  the  Brew- 
ery Workingmen's  Local  Assembly,  1796,  Knights  of  Labor. 
The  defendants  had  procured  the  discharge  of  the  plaintiff  from 
his  employment.  They  pleaded  as  their  excuse  for  doing  so  that 
they  were  members  of  the  local  assembly  above  named,  and  that 
an  agreement  had  been  entered  into  between  such  assembly  and 
the  Brewers'  Association  of  the  city  in  which  plaintiff  had  been 
employed  to  the  effect  that  all  employes  of  the  Brewers'  Associa- 
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tion  should  he  or  hecome  memhers  of  the  "Workmen's  Local  As- 
sembly, and  that  no  employ 6  should  work  for  a  longer  period 
than  four  weeks  without  becoming  such  member.  After  it  was- 
learned  that  the  plaintiff  was  in  the  employment  of  the  Brewers*' 
Association,  he  was  requested  to  become  a  member  of  the  local 
assembly,  and  declining  to  do  so  for  the  period  of  four  weeks 
and  upward,  the  defendants,  in  pursuance  of  the  agreement  above 
named,  procured  his  discharge.  To  an  answer  setting  up  thia 
agreement  and  that  the  acts  of  the  defendants  were  done  under 
it,  the  plaintiff  interposed  a  demurrer,  which  was  sustained  by 
the  trial  court  and  also  upon  appeal  to  the  general  term. 

W.  A.  Sutherland  and  D.  C.  Feely,  for  the  appellants. 
A.  G.  Warren,  for  the  respondent. 

**•  Per  CUEIAM.  In  the  decision  of  the  question  before  us, 
we  have  to  consider  whether  the  agreement  upon  which  the  de- 
fendants rely  in  defense  of  this  action,  and  to  justify  their  part 
in  the  dismissal  of  the  plaintiff  from  his  employment,  was  one 
which  the  law  will  regard  with  favor  and  uphold,  when  com- 
pliance with  its  requirements  is  made  a  test  of  the  individual's 
right  to  be  employed.  If  such  an  agreement  is  lawful,  then  it 
must  be  conceded  that  the  defendants  are  entitled  to  set  it  up  as 
a  defense  to  the  action;  forasmuch  as  they  allege  that  what  they 
did  was  in  accordance  with  its  terms. 

In  the  general  consideration  of  the  subject,  it  must  be  pre- 
mised that  the  organization,  or  the  co-operation,  of  working- 
men  is  not  against  any  public  policy.  Indeed,  it, must  be  regard- 
ed as  having  the  sanction  of  law,  when  it  is  for  such  legitimate- 
purposes  as  that  of  obtaining  an  advance  in  the  rate  of  wages 
or  compensation,  or  of  maintaining  such  rate:  Pen.  Code,  sec. 
170.  It  is  proper  and  praiseworthy,  and,  perhaps,  falls  within 
that  general  view  of  human  society  ^''  which  perceives  an  under- 
lying law  that  men  should  unite  to  achieve  that  which  each  by 
himself  cannot  achieve,  or  can  achieve  less  readily.  But  the  so- 
cial principle  which  justifies  such  orgaiiizations  is  departed  from 
when  they  are  so  extended  in  their  operation  as  either  to  intend, 
or  to  accomplish,  injury  to  others.  Public  policy  and  the  inter- 
ests of  society  favor  the  utmost  freedom  in  the  citizen  to  pursue 
his  lawful  trade  or  calling,  and,  if  the  purpose  of  an  organiza- 
tion or  combination  of  workingmen  be  to  hamper,  or  to  restrict, 
that  freedom,  and,  through  contracts  or  arrangements  with  em- 
ployers, to  coerce  other  workingmen  to  become  members  of  the 
organization  and  to  come  under  its  rules  and  conditions,  under 
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"the  penalty  of  the  loss  of  their  position,  and  of  deprivation  of 
•employment,  then  that  purpose  seems  clearly  unlawful  and  mili- 
•tates  against  the  spirit  of  our  government  and  the  nature  of  our 
institutions.  The  effectuation  of  such  a  purpose  would  conflict 
'with  that  principle  of  public  policy  which  prohibits  monopolies 
End  exclusive  privileges.  It  would  tend  to  deprive  the  public  of 
the  services  of  men  in  useful  employments  and  capacities.  It 
would,  to  use  the  language  of  Mr.  Justice  Barrett  in  People  ex 
rel.  Gill  v.  Smith,  5  IST.  Y.  Grim.  Kep.  513,  "impoverish  and 
<;rush  a  citizen  for  no  reason  connected  in  the  slightest  degree 
with  the  advancement  of  wages,  or  the  maintenance  of  the  rate." 
Every  citizen  is  deeply  interested  in  the  strict  maintenance  of 
the  constitutional  right  freely  to  pursue  a  lawful  avocation  un- 
-der  conditions  equal  as  to  all,  and  to  enjoy  the  fruits  of  his  labor 
without  the  imposition  of  any  conditions  not  required  for  the 
^general  welfare  of  the  community.  The  candid  mind  should 
fihrink  from  the  results  of  the  operation  of  the  principle  con- 
tended for  here;  for  there  would  certainly  be  a  compulsion,  or  a 
fettering,  of  the  individual,  glaringly  at  variance  with  that  free- 
dom in  the  pursuit  of  happiness  which  is  believed  to  be  guaran- 
teed to  all  by  the  provisions  of  the  fundamental  law  of  the  state. 
The  sympathies,  or  the  fellow-feeling  which,  as  a  social  principle, 
'Underlies  the  association  of  workingmen  for  their  common  bene- 
fit, are  not  consistent  with  a  purpose  to  ^  oppress  the  individual 
•who  prefers  by  single  effort  to  gain  his  livelihood.  If  organiza- 
>tion  of  workingmen  is  in  line  with  good  government,  it  is  because 
it  is  intended  as  a  legitimate  instrumentality  to  promote  the  com- 
mon good  of  its  members.  If  it  militates  against  the  general 
public  interest,  if  its  powers  are  directed  toward  the  repression 
•of  individual  freedom,  upon  what  principle  shall  it  be  justified? 
In  Eegina  v.  Eowlands,  17  Ad.  &  E.,  N.  S.,  671,  the  question  in- 
volved was  of  the  right  by  combination  to  prevent  certain  work- 
ingmen from  working  for  their  employers,  and  thereby  to  compel 
dhe  latter  to  make  an  alteration  in  the  mode  of  conducting  their 
business.  The  court  of  queen's  bench,  upon  a  motion  for  a  new 
"trial  for  misdirection  of  the  jury  by  Mr.  Justice  Erie  below,  ap- 
proved of  his  charge,  and  we  quote  from  his  remarks.  He  in- 
structed the  jury  that  "a  combination  for  the  purpose  of  injuring 
another  is  a  combination  of  a  different  nature,  directed  personally 
.against  the  party  to  be  injured,  and  the  law  allowing  them  to 
-combine  for  the  purpose  of  obtaining  a  lawful  benefit  to  them- 
•fielves  gives  no  sanction  to  combinations  which  have  for  their  im- 
anediate  purpose  the  hurt  of  another.    The  rights  of  workmen  are 
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conceded;  but  the  exercise  of  free  will  and  freedom  of  action, 
within  the  limits  of  the  law,  is  also  secured  equally  to  the  mas- 
ters. The  intention  of  the  law  is,  at  present,  to  allow  either  of 
them  to  follow  the  dictates  of  their  own  will,  with  respect  to 
their  own  actions,  and  their  own  property,  and  either,  I  believe, 
has  a  right  to  study  to  promote  his  own  advantage,  or  to  combine 
with  others  to  promote  their  mutual  advantage." 

The  organization  of  the  local  assembly  in  question  by  the  work- 
ingmen  in  the  breweries  of  the  city  of  Eochester  may  have  been 
perfectly  lawful  in  its  general  purposes  and  methods,  and  may, 
otherwise,  wield  its  power  and  influence  usefully  and  justly,  for 
all  that  appears.  It  is  not  for  us  to  say,  nor  do  we  intend  to  inti- 
mate, to  the  contrary;  but  so  far  as  a  purpose  appears  from  the 
defense  set  up  to  the  complaint  that  no  employ6  of  a  brewing 
company  shall  be  allowed  to  work  for  a  longer  period  than  four 
weeks  without  becoming  a  member  ^^  of  the  Workingmen's  Lo- 
cal Assembly,  and  that  a  contract  between  the  local  assembly  and 
the  Ale  Brewers'  Association  shall  be  availed  of  to  compel  the 
discharge  of  the  independent  employ^,  it  is,  in  effect,  a  threat  to 
keep  persons  from  working  at  the  particular  trade  and  to  procure 
their  dismissal  from  employment.  While  it  may  be  true,  as  ar- 
gued, that  the  contract  was  entered  into,  on  the  part  of  the  Ale 
Brewers'  Association,  with  the  object  of  avoiding  disputes  and 
conflicts  with  the  workingmen's  organization,  that  feature  and 
such  an  intention  cannot  aid  the  defense,  nor  legalize  a  plan  of 
compelling  workingmen,  not  in  affiliation  with  the  orgajiization, 
to  join  it,  at  the  peril  of  being  deprived  of  their  employment  and 
of  the  means  of  making  a  livelihood. 

In  our  judgment,  the  defense  pleaded  was  insufficient,  in  law, 
upon  the  face  thereof,  and,  therefore,  the  demurrer  thereto  was 
properly  sustained.  ' 

The  judgment  appealed  from  should  be  affirmed,  with  costs. 

All  concur,  except  Haight,  J.,  not  sitting. 
Judgment  affirmed. 

LABOR  UNIONS— ACTS  OF,  WHEN  UNLAWFUL.— A  labor 
anion  procuring  the  discharge  of  a  person  from  his  employment  be- 
cause he  is  a  nonunion  man  acts  wrongfully,  and  Is  liable  for  the 
consequent  injury  to  him:  Lucke  v.  Clothing  etc.  Assembly,  77  Md. 
396;  89  Am.  St.  Bep.  421,  and  note. 
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COSGRIFF    V,  Foss. 
[152  New  Yoek,  104.] 

OOTENANTS— IMPROVEMENTS,  RIGHT  TO  COMPENSA- 
TION FOR.— At  the  common  law,  a  tenant  in  common  who  made 
permanent  improvements,  as  distinguished  from  ordinary  repairs, 
could  not  recover  from  his  cotenauts  any  part  of  his  expenditures 
made  for  that  purpose,  unless  they  were  made  at  the  request  or 
with  the  consent,  express  or  implied,  of  the  latter. 

COTENANTS— IMPROVEMENTS,  COMI'ENSATION  FOR  IN 
PARTITION.  WHEN  WILL  NOT  BE  DIRECTED.— A  tenant  in 
common  who  is  also  the  lessee  of  his  cotenant  will  not,  when  the 
property  cannot  be  partitioned  otherwise  than  by  its  sale,  be  allowed 
compensation  from  the  proceeds  of  such  sale  for  improvements 
placed  upon  the  property  during  the  course  of  his  tenancy,  which  en- 
hance its  value  and  were  made  with  the  knowledge,  but  without  the 
consent,  of  his  cotenauts,  when  the  effect  of  such  improvements 
Avas  not  to  protect  or  preserve  the  property,  but  to  aid  the  tenant 
in  carrying  on  his  business  then  prosecuted  by  him  upon  the  prem- 
ises, and  increasing  the  Income  therefrom,  which  was  not  shared 
with  his  cotenauts. 

Suit  for  partition.  The  premises  were  valuable  only  as  a 
stone  quarry.  In  1889,  a  lease  of  the  undivided  nine-sixteenths 
of  the  premises  was  made  to  one  Dewey,  who  was  given  l)y  the 
lease  the  right  to  remove  any  machinery  or  buildings  placed  on 
the  property.  In  less  than  six  months  after  leasing  the  property 
the  tenant  purchased  the  interest  of  his  landlord.  Dewey,  while 
in  possession  as  lessee,  improved  the  premises  for  quarrying  pur- 
poses by  building  foundations  of  masonry,  erecting  buildings, 
enlarging  the  working  place  for  the  quarry,  and  by  making  other 
useful  and  substantial  changes  and  additions  thereto,  for  all  of 
which  he  asked  to  be  compensated  out  of  the  sale  of  the  prop- 
erty. The  special  term  decreed  that  the  property  be  sold  and 
he  paid  a  sum  allowed  for  his  improvements.  The  general  term 
on  appeal  modified  the  decree  by  striking  out  the  allowance  for 
improvements,  and  the  defendant  Dewey  appealed. 

Clarence  Lexow,  for  the  appellant. 

Irving  Brown,  for  the  respondents. 

^"■'^  YANIST,  J.  The  question  presented  by  this  appeal  is, 
whetber  a  tenant  in  common,  who  is  also  a  lessee  of  his  coten- 
ant, can  be  allowed  in  partition  for  improvements  made  upon  the 
property  in  the  course  of  his  tenancy,  which  enhanced  its  value, 
and  were  made  with  the  knowledge,  but  without  the  consent, 
of  the  cotenant,  when  the  effect  of  such  improvements  was  not 
to  protect  or  preserve  the  property,  but  to  aid  the  tenant  in  car- 
rying on  a  business  then  prosecuted  by  him  upon  the  premises, 
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tli(3  increased  income  from  which  was  not  shared  with  the  co- 
tenant. 

At  common  law,  a  tenant  in  common,  who  has  made  perma- 
nent improvements,  as  distinguished  from  ordinary  repairs,  up- 
on thvi  common  property,  cannot  recover  from  his  cotenant  any 
part  of  his  expenditures  for  that  purpose,  unless  they  were  made 
at  the  request  or  with  the  consent,  express  or  implied,  of  the 
latter:  Mumford  v.  Brown,  6  Cow.  475;  16  Am.  Dec.  440;  Jack- 
son V.  Bradt,  2  Caines,  303;  Taylor  v.  Baldwin,  10  Barh.  582,  590, 
620;  Putnam  v.  Eitchie,  6  Paige,  390,  405;  Crest  v.  Jack,  3 
Watts,  238;  27  Am.  Dec.  353;  Gregg  v.  Patterson,  9  Watts  &  S. 
Iii7,  209;  Story's  Equity  Jurisprudence,  sec.  1235;  Knapp  on 
Partition,  10.  In  some  states,  this  is  the  rule,  even  when  the 
expenditure  was  necessary  to  keep  the  property  from  going  to 
ruin,  while  in  others  repairs  essential  to  preservation  may  be 
made  at  the  expense  of  the  cotenants,  in  proportion  to  their  re- 
spective shares,  without  their  consent,  especially  if  such  consent 
is  unreasonably  withheld  after  due  request.  It  is  strictly  lim- 
ited ^**''*  to  repairs,  however,  and  does  not  extend  to  improve- 
ments not  essential  to  protect  the  property,  but  designed  to  en- 
hance its  value:  Loring  v.  Bacon,  4  Mass.  575;  Beaty  v.  Bord- 
well,  91  Pa.  St.  438;  Stackable  v.  Stackpole,  65  Mich.  515;  Wig- 
gin  V.  Wiggin,  43  N.  H.  561;  Alexander  v.  Ellison,  79  Ky.  148; 
Hancock  v.  Day,  1  McMull.  Eq.  69;  36  Am.  Dec.  293. 

The  rule  of  courts  of  equity  upon  the  subject  is  more  liberal 
and  extends  to  improvements  in  special  cases,  as,  in  an  action  of 
partition,  for  instance,  the  court  acts  upon  the  principle-  that  the 
party  who  asks  for  equitable  relief  will  be  required  to  do  what 
is  equitable  himself.  The  rule,  however,  is  carefully  limited  to 
those  cases  where  special  circumstances  give  rise  to  strong  equi- 
table rights:  Putnam  v.  Eitchie,  6  Paige,  390;  Ford  v.  Knapp, 
103  N.  Y.  135;  55  Am.  Eep.  782. 

Some  authorities  sanction  repairs  that  are  absolutely  necessary 
to  preserve  houses  and  mills  already  erected  and  in  being,  but  re- 
fuse to  extend  the  rule  to  other  kinds  of  property:  Dech's  Appeal, 
57  Pa.  St.  467,  472;  Anderson  v.  Greble,  1  Ashm.  136,  139. 
Chancellor  Kent  says:  "One  joint  tenant,  or  tenant  in  common, 
can  compel  the  others  to  unite  in  the  expense  of  necessary  rep- 
arations to  a  house  or  mill  belonging  to  them,  though  the  rule  is 
limited  to  those  parts  of  the  common  property  and  does  not  ap- 
ply to  fences  inclosing  wood  or  arable  land":  4  Kent's  Commen- 
taries, 370.  Other  cases  permit  improvements  to  be  set  off 
against  rents  and  profits,  but  not  charged  against  the,  body  of 
the  estate  unless  made  with  the  knowledge  and  consent  of  the 
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other  owners:  Pickering  v.  Pickering,  63  N.  H.  468;  Luck  v. 
Luck,  113  Pa.  St.  256;  Jones  v.  Jones,  23  Ark.  212.  Where  one 
tenant  in  common,  who  was  in  possession  supposing  himself  to 
be  tJie  legal  owner  of  the  entire  premises,  erected  valuable  build- 
ings thereon,  he  was  held  entitled  to  an  equitable  partition  so  as 
to  give  him  the  benefit  of  his  improvements:  Town  v.  Needham, 
3  Paige,  546;  24  Am.  Dec.  246.  So  in  an  action  for  partition, 
where  actual  division  is  possible,  the  cotenant  who  has  made  sub- 
stantial improvements  upon  one  parcel  is  usually  allotted  the 
part  that  he  has  enhanced  in  value,  or  so  much  thereof  as  repre- 
sents hip  share  ^^^  in  the  whole  tract:  Freeman  on  Cotenancy 
and  Partition,  sec.  509;  17  Am.  &  Eng.  Ency  of  Law,  758.  But 
when  the  property  is  so  situated  that  actual  partition  is  out  of 
the  question,  even  courts  of  equity,  in  this  state,  do  not  require 
contribution  for  improvements,  as  distinguished  from  repairs, 
except  in  the  case  of  mills,  houses,  and  the  like,  under  cir- 
cumstances of  special  necessity.  The  erection  of  a  new  and  in- 
depei:dent  building,  the  improvement  of  farming  lands  by  fenc- 
ing or  drainage,  the  opening  of  mines  or  quarries,  or  the  making 
of  changes  that  are  in  no  sense  designed  to  protect  or  preserve 
the  property,  but  simply  to  improve  it  and  increase  its  value,  do 
not  warrant  the  court  in  requiring  a  cotenant  who  has  not  con- 
sented to  contribute  to  the  expense.  This  is  Just,  as  an  exten- 
sion of  the  rule  from  repairs  to  general  improvements,  in  the 
nature  of  new  erections,  might  enable  one  cotenant  to  "improve** 
the  other  out  of  his  share  in  the  property.  The  case  of  Green 
V.  Putnam,  1  Barb.  500,  is  sometimes  cited  as  an  authority  sanc- 
tioning an  allowance  for  the  erection  of  a  new  building  without 
consent.  In  that  case,  however,  the  plaintiff  had  been  consulted 
and  had  consented  to  the  construction  of  a  smaller  building,  but 
objected  when  it  was  ascertained  that  a  larger  one  was  in  process 
of  erection.  The  allowance  made  was  "limited  to  the  sum  neces- 
sary for  erecting  the  smaller  building,  and  no  relief  was  granted 
for  the  amount  expended  without  the  plaintiff's  consent."  The 
leading  cases  in  this  state  are  Scott  v.  Guernsey,  48  IST.  Y.  106^ 
which  is  relied  upon  by  the  respondents,  and  Ford  v.  Knapp,  102 
ISr.  Y.  135,  55  Am.  Rep.  782,  which  is  relied  upon  by  the  appel- 
lant.- In  the  former  case,  two  remaindermen,  without  the  con- 
sent of  the  others,  but  with  the  consent  of  the  life  tenant,  erect- 
ed buildings  upon  the  premises,  under  an  asreement  with  the 
life  tenant  that  they  might  put  up  the  buildings  and  receive  the 
rents.  One  building  erected  in  1833  increased  the  value  of  the 
land  by  seven  hundred  and  fifty  dollars,  and  another  erected  in 
1841,  by  two  hundred  dollars.     In  1854,  when  the  life  tenant 
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died,  the  rents  received  had  largely  exceeded  the  value  of  the- 
buildings  and  the  interest  on  the  investment.  It  was  held  that 
the  remaindermen  who  thus  improved  the  property  ^^^  were 
not  entitled  to  any  compensation  therefor,  and,  upon  partition^ 
could  not  exact  reimbursement  from,  or  claim  a  Hen  upon,  the- 
shares  of  their  cotenants.  The  court  said:  "There  was  no  con- 
sent, mistake,  or  other  equitable  ground  in  this  case  for  relieving 
tlie  party  who  made  his  investment  with  full  knowledge  of  the 
facts,  voluntarily,  and  without  any  inducement  offered  by  other- 
cotenants.  Had  the  appellants  offered  to  share  their  rents,  upon, 
being  paid  a  due  proportion  of  the  value  of  the  improvements 
after  the  termination  of  the  life  estate,  it  might  have  afforded  a. 
better  ground  to  claim  compensation.  The  appellants  are  not. 
within  the  reason  of  any  of  the  adjudged  cases,  where  relief  ha» 
been  granted  in  partition  for  money  expended  in  improvement^, 
by  one  of  several  tenants  in  common." 

In  Ford  v.  Knapp,  103  N.  Y.  135,  55  Am.  Kep,  782,  "the  de- 
fendants were  tenants  in  common  with  one  Whittaker  of  a  mill 
property  badly  run  down,  and  out  of  repair."  Whittaker's  inter- 
est was  sold  upon  execution  to  the  defendants,  *T)ut  subsequent 
judgment  creditors  redeemed  and  acquired  the  title  of  the  debt- 
or.'" "During  the  fifteen  months  between  the  sale  and  redemp- 
tion, the  defendants  expended  a  large  amount  upon"  a  grist- 
mill on  the  premises.  Some  of  the  machinery,  adapted  to  and 
once  used  for  merchant  milling,  was  out  of  date  and  not  worth 
repairing,  while  that  necessary  for  custom  work  was  still  ,in  use,, 
but  "dilapidated  and  inefficient."  The  dam  was  repaired,  a  new 
waterwheel  made,  and  the  machinery  so  changed  as  to  do  good 
custom  work,  which  was  classed  by  the  referee  who  decided  the^ 
case  as  repairs,  "while  the  addition  to  the  buildings  and  the  in- 
troduction of  new  machinery  and  appliances  for  a  merchant  mill 
he  classed  as  improvements.  These  repairs  and  improvements- 
largely  increased  the  market  value  of  the  property.  Before  they 
were  made,  a  generous  estimate  of  that  value  did  not  exceed 
eight  thousand  dollars,  while  on  the  sale  in  partition  it  brought, 
about  double  that  amount."  The  supreme  court  refused  "any 
allowance  either  for  repairs  or  improvements." 

This  court,  referring  to  Scott  v.  Guernsey,  48  N.  Y.  106,  saidr 
''Here  were  reasons  enough  for  denying  any  equity  to  the  im- 
proving ^^^  tenant,  and  the  case  stands  solidly  upon/its  facts  and 
is  not  open  to  criticism.  But  it  does  not  deny  the  duty  of  a 
court  of  equity  in  a  proper  case  to  give  its  relief  upon  condition 
of  an  allowance  for  improvements,  and  does  not  undertake  to 
specify  all  the  cases  in  which  such  equity  shall  be  recognized* 


604  CosQRiFF  v»  Foss,  [New  York, 

Nor  shall  we  undertake  any  such  dangerous  or  impossible  ef- 
fort. The  authorities  leave  us  at  liberty  to  consider  whether  up- 
on the  facta  and  circumstances  of  this  particular  case,  the  im- 
proving tenant  ouglit  to  be  protected,  and  furnish  us  the  power 
to  grant  the  protection  if  it  may  justly  be  demanded.'^  After  al- 
luding to  some  of  the  facts  of  the  case  then  in  hand,  the  court 
continued:  "The  defendants  acted  in  the  presence  of  a  peculiar 
and  unusual  emergency;  they  acted  in  entire  good  faith;  the  re- 
pairs were  necessary  and  not  merely  a  venture  or  speculation,  and 
the  improvements  were  in  the  line  of  restoration  and  not  of  new 
and  strange  enterprise.  What  they  did  was  natural  and  normal 
to  the  use  and  character  of  the  property,  and  such  as  joint  own- 
ers of  equal  ability  might  be  expected  to  join  in  making.  They 
offer  to  share  in  the  increased  income  thus  secured,  and  in  every 
respect  appear  to  have  acted  fairly."  The  court  sent  the  case 
back  for  a  division  of  the  proceeds  of  the  sale  according  to  the 
principles  stated  in  the  opinion,  and  for  an  accounting  of  the 
income  and  profits  which  the  defendants  offered  to  make. 

We  do  not  regard  the  two  cases  thus  reviewed  as  in  conflict. 
In  the  one  special  equities  existed,  while  in  the  other  they  did 
not,  and  judgment  went  accordingly.  In  the  earlier  case,  those 
who  made  the  improvement  did  it  as  a  business  venture,  and 
tliey  had  received  back  from  it  not  only  principal  and  interest, 
"but  also  a  large  profit,  which  they  did  not  offer  to  share  with 
their  cotenants.  In  the  later  case,  those  who  made  the  improve- 
ments did  not  make  them  as  a  business  venture,  but  to  save  the 
property  and  prevent  the  '^business  and  custom"  of  the  mill  from 
drifting  "into  other  hands."  What  they  did  was  "in  the  line  of 
restoration,"  not  of  independent  construction,  and  when  they 
had  done  it  and  had  doubled  the  value  of  the  property,  they  of- 
fered to  share  the  increased  *^^  profits  with  their  cotenants. 
The  improvements  were  made  upon  a  mill  and  mill  dam,  which, 
owing  to  their  peculiar  nature,  seem  always  to  have  appealed 
etrongly  to  courts  of  equity  for  aid  through  contribution  toward 
repairs  and  reasonable  improvements,  so  as  to  keep  pace  with 
the  times,  accommodate  the  public,  and  prevent  loss  of  custom. 

In  the  case  before  us,  we  find  no  such  equitable  strength  in 
the  claim  of  the  appellant.  He  sustained  the  double  relation  to 
his  cotenants  of  tenant  by  lease  and  tenant  in  common.  Under 
the  former  relation  he  was  entitled  to  no  repairs,  but  was  bound 
by  a  covenant  in  the  lease  to  make  such  as  would  keep  the  prem- 
ises in  their  normal  condition,  except  depreciation  by  use  and 
damages  by  the  elements.  The  improvements  were  made  mainly 
for  the  purpose  of  extending  his  business  and  increasing  his  sales. 
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in  wliich  his  cotenants  had  no  interest.  He  had  the  right,  by 
express  contract,  to  remove  all  his  structures  during  the  term  of 
his  lease.  The  nature  of  the  property  did  not  permit  decay,  and 
there  was  no  controlling  necessity  for  making  the  changes  and 
additions.  If  they  had  not  been  made  the  premises  would  not 
have  depreciated  in  value.  Some  of  the  work  was  done  after 
this  action  was  commenced  and  a  part  even  after  the  trial  was 
in  progress.  It  does  not  appear  that  the  appellant  offered  any 
share  of  the  profits  to  his  cotenants,  or  to  what  extent  the  value 
of  the  premises  was  increased,  or,  unless  inferentially,  that  they 
would  sell  for  any  more  on  account  of  the  improvements.  His 
erections  were  in  the  nature  of  new  and  independent  construc- 
tion to  enable  him  to  quarry  more  rock  and  sell  it,  and  thus,  pro 
tanto,  he  consumed  the  property.  They  were  not  "in  the  line 
of  restoration,"  but  of  a  business  venture. 

We  know  of  no  well-considered  case  in  this  state  that  would 
authorize  an  allowance  for  improvements  under  these  circum- 
stances. It  would  be  a  dangerous  extension  of  the  rule  govern- 
ing the  subject,  which  is  always  applied  with  caution,  to  permit 
one  cotenant  to  run  the  other  in  debt,  against  his  will,  for  unnec- 
essary improvements.  Equity  requires  contribution  ^**  from 
tenants  in  common  only  to  prevent  injustice,  and,  unless  the  rule 
is  kept  well  in  hand,  it  is  liable  to  cause  more  injustice  than  it 
prevents. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur. 
Judgment  affirmed. 


T.TARILITY  OF  TENANTS  TN  COMMON  FOB  T'^TPROVFMFNTS 
MADE  ON  THE  COMJrON  PKOPERTY.— A  tenant  In  common  can- 
not charge  either  the  lands  or  his  cotenants  for  Improvements  of  the 
oommnn  propertv:  Thurston  v.  Diclvinson,  2  Rich.  Eq.  317;  46  Am. 
Dee.  56:  Ward  v.  Ward,  40  W.  Va.  611;  5f  Am.  St.  Rep.  911,  and 
extended  note,  924-941. 

COTENANTS— IMPROVEMENTS,  COMPENSATION  FOR  ON 
PARTITION.— Where  property  cannot  be  divided  otherwise  than  by 
sale,  and  improvements  made  by  one  of  the  cotenants  have  enhanced 
its  value,  he  cannot  be  awarded  the  costs  thereof,  but  should  be 
given  the  actual  enhancement  In  value  therefrom  existing  at  the 
time  of  the  sale,  though  the  improvements  were  not  made  at  the  re- 
quest of  the  cotenants:  Ward  v.  Ward,  40  W.  Va.  611;  62  Am.  St. 
Rep.  911,  and  extended  note,  024-941.  , 
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Curtis  v,  Moore. 

[152  New  Yokk,  1J9,] 

ASSIGNMENT  OF  MORTGAGE,  NONREOORD  OF.— If  the 
holder  of  a  note  and  mortgage  borrows  money  thereon,  delivering 
them  to  his  creditor  as  collateral  security,  no  record  of  such  assign- 
ment or  pledge  is  necessary,  except  as  against  a  subsequent  bona 
fide  purchaser  of  the  mortgage,  and  if  the  mortgagor  subsequently 
conveys  the  mortgaged  premises  to  his  mortgagee,  who  sells  them 
to  a  third  person,  the  latter  believing  that  the  interests  of  the  mort- 
gagor and  mortgagee  have  merged,  he  nevertheless  acquires  his 
mortgage  subject  to  such  mortgage  and  such  unrecorded  assignment 
thereof. 

A  PURCHASER  OF  PREMISES  AGAINST  WHICH  THERE 
IS  AN  UNSATISFIED  MORTGAGE  OF  RECORD  cannot  be  a  bona 
fide  purchaser  thereof  as  against  a  person  holding  an  unrecorded  as- 
signment of  such  mortgage,  where  he  had  not  made  any  inquiry  re- 
specting it,  nor  required  It  or  the  note  which  It  was  given  to  secure 
to  be  produced,  though  the  person  of  whom  he  purchased  had  a  con- 
veyance both  from  the  mortgagor  and  the  mortgagee. 

MORTGAGE— MERGER.— There  can  be  no  merger  of  a  mort- 
gage with  the  legal  estate  upon  a  conveyance  by  the  mortgagee  to 
the  mortgagor  if  the  former  has  previously  assigned  his  mortgage, 
though  the  assignment  is  not  of  record. 

MORTGAGE.— THE  ASSIGNEE  OF  A  RECORDED  MORT- 
GAGE cannot  be  affected  by  a  secret  agreement  between  the  mort- 
gagor and  the  mortgagee  that  the  former  shall  hold  the  property  in 
trust  for  the  latter. 

Benjamin  Yates,  for  the  appellants. 

Robert  L.  Harrison,  for  the  respondent. 

160  VANN,  J.     On  the  19th   of   October,  1885,  Edward   S. 

Curtis  conveyed  an  undivided  one-sixtli  interest  in  certain  preip- 
ises  situate  in  the  city  of  New  York  to  John  B,  Armstrong  by  a 
deed  dated  that  day  and  duly  recorded  October  26,  1885.  At 
the  same  time,  the  said  Armstrong  executed  a  purchase  money 
mortgage  to  Edward  S,  Curtis  to  secure  a  note  for  two  thousand 
dollars,  given  by  the  former  to  the  order  of  the  latter,  of  even 
date  Avith  the  mortgage,  and  payable  two  years  thereafter  with 
interest  at  six  per  cent.  This  mortgage  was  duly  recorded  N"o- 
vember  24,  1885.  March  29,  18SG,  said  Edward  S.  Curtis  bor- 
rowed the  sum  of  five  hundred  dollars  of  the  plaintiff,  and  de- 
livered to  him  the  said  note  and  mortgage  and  gave  him  an  in- 
strument of  which  the  following  is  a  copy: 

"$500.  Chicago,  111.,  Mar.  29,  1886. 

"One  day  after  date,  for  value  received,  I  promise  to  pay  to 
the  order  of  De  "VVitt  H.  Curtis  the  sum  of  five  hundred  dollars, 
at  Chicago,  with  interest  at  the  rate  of  8  per  cent  per  annum  after 
date,  having  deposited  with  said  J).  H.  Curtis,  as  collateral  se- 
curity, a  certain  real  estate  mortgage  for  the  sum  of  two  thou- 
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sand  dollars,  bearing  date  of  19tli  October,  ***  1885,  given  to 
E.  S.  Curtis  by  J.  B.  Armstrong  &  Desiree  D.,  his  wife,  which 
I  hereby  give  the  said  D.  H.  Curtis,  agent  or  assignee,  authority 
to  sell,  or  any  part  thereof,  on  the  maturity  of  this  note,  or  at 
any  time  thereafter,  or  before,  in  the  event  of  said  securities  de- 
preciating in  value  in  the  opinion  of  said  D.  H.  Curtis,  at  public 
or  private  sale,  at  the  discretion  of  said  D.  H.  Curtis  or  his  as- 
signee, without  advertising  the  same,  or  demanding  payment,  or 
giving  me  any  notice,  and  to  apply  so  much  of  the  proceeds  there- 
of to  the  payment  of  this  note  as  may  be  necessary  to  pay  the 
«ame,  with  all  interest  due  thereon,  and  also  to  the  payment  of 
til  expenses  attending  the  sale  of  the  said  mortgage,  including 
attorney's  fees,  and  in  case  the  proceeds  of  the  sale  of  the  said 
mortgage  shall  not -cover  the  principal,  interest  and  expenses,  I 
promise  to  pay  the  deficiency  forthwith  after  such  sale. 

"EDWARD  S.  CURTIS." 

On  May  20,  1886,  Edward  S.  Curtis  borrowed  from  the  plain- 
titf  five  hundred  dollars,  on  the  same  security  as  collateral,  and, 
on  August  25th  in  the  same  year,  he  borrowed  five  hundred  dol- 
lars more,  each  time  giving  him  an  instrument  similar  in  form 
to  that  of  March  29,  1886,  but  none  of  them  were  acknowledged 
or  recorded.  February  7,  1887,  said  Armstrong  conveyed  the 
premises  covered  by  the  mortgage  to  Edward  S.  Curtis  by  deed 
duly  recorded  on  the  5th  of  March,  following.  On  the  23d  of 
February,  1891,  Edward  S.  Curtis,  for  a  valuable  consideration, 
conveyed  the  premises  to  the  defendant  J.  Charles  Moore,  by 
deed  duly  recorded  on  the  11th  of  April  thereafter. 

This  action  was  brought  to  foreclose  said  mortgage,  and  the 
defendant  Moore  alleges  in  defense  that  he  is  a  bona  fide  pur- 
chaser of  the  premises  in  question  without  notice,  and  that  the 
conveyance  from  Armstrong  to  Edward  S.  Curtis  effected  a 
merger  of  the  mortgage.  Upon  the  trial  it  did  not  appear  that 
Mr.  Moore  purchased  the  premises  either  with  or  without  actual 
knowledge  of  the  outstanding  mortgage  and  note  given  by  Mr. 
Armstrong  and  transferred  to  the  plaintiff.  He  is  presumed, 
however,  to  have  had  notice  of  such  facts,  as  an  examination  of 
the  record  would  have  disclosed. 

"^"^  Under  the  circumstances  above  stated,  the  plaintiff  be- 
come the  owner  of  the  mortgage  for  the  purpose  for  which  it  was 
delivered  or  pledged  to  him,  as  "a  good  assignment  of  a  mort- 
gage is  made  by  delivery  only":  Frv^er  v.  Rockefeller,  63  F.  Y. 
268-276;  Runyan  v.  Mersercau,  11  Johns.  534;  6  Am.  Dec.  393- 
Green  v.  Hart,  1  Johns.  586.    If  the  omission  of  the  plaintiff 
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to  record  the  evidence  of  the  transfer  of  the  mortgage  to  him  in- 
ured to  the  benefit  of  the  defendant  under  the  recording  act,  we 
may  assume  that  the  latter  became  a  bona  fide  purchaser,  with- 
out notice,  otherwise  not.  In  Purdy  v.  Huntington,  42  N.  Y. 
334,  1  Am.  Eep.  532,  the  question  was  directly  passed  upon  by 
this  court  and  decided  adversely  to  the  contention  of  the  de- 
fendant. It  was  held  in  that  case  that  the  assignee  of  a  recorded 
mortgage  upon  real  estate,  which  was  conveyed  by  the  mortgagor 
to  the  mortgagee  after  an  assignment  of  the  mortgage,  has  a 
valid  lien  as  against  a  purchaser  from  the  mortgagee  who  took 
without  notice  of  the  assignment,  notwithstanding  the  convey- 
ance to  the  mortgagee,  as  well  as  the  conveyance  from  the  mort- 
gagee to  the  purchaser,  were  recorded  before  the  assignment  was 
placed  upon  record.  The  court  said:  "The  question  is  then  pre- 
sented, whether  Calvin  Huntington  can  be  protected  in  his  title 
as  against  the  mortgage  by  reason  of  the  omission  to  have  the 
assignment  thereof  recorded.  It  is  conceded  that  he  is  to  be 
charged  with  constructive  notice  of  the  existence  of  the  mort- 
gage, and  of  the  continuance  of  its  lien,  by  its  record  in  the 
proper  office.  By  that  he  was  informed  not  only  of  the  date  of 
the  mortgage,  the  amount  secured  thereby,  and  of  all  its  partic- 
ulars, but  that  it  was  open  and  uncanceled  of  record,  and  there- 
fore apparently  an  outstanding  lien  and  encumbrance  on  the 
premises  of  which  he  was  taking  title.  Having  that  information, 
he  knew  or  was  at  least  chargeable  in  law  with  the  further  no- 
tice, that  it  was  such  lien  and  encumbrance  in  the  hands  of  any 
person  to  whom  it  had  been  legally  transferred,  and  that  the  rec- 
ord of  such  transfer  was  not  necessary  to  its  validity,  nor  as  a 
protection  against  a  purchaser  of  the  property  mortgaged  or  any 
other  person  than  a  subsequent  purchaser  in  good  faith  of  the 
*^^  mortgage  itself  or  the  bond  or  debt  secured  thereby;  but,  on 
the  contrary,  that  a  vendee  of  the  premises  took  it  subject  to 
the  lien  of  the  mortgage  irrespective  of  the  ownership  thereof. 
That  knowledge  and  notice  made  it  his  duty  in  the  exercise  of 
proper  diligence  to  inquire  whether  Minott  Mitchell,  his  ven- 
dor, was  still  the  owner  and  holder  of  the  mortgage,  and  his 
omission  to  make  that  inquiry  deprives  him  of  the  protection  of 
a  bona  fide  purchaser":  Citing  Brown  v.  Blydenburgh,  7  N".  Y. 
141;  57  Am.  Dec.  506;  Kellogg  v.  Smith,  26  K  Y.  18:  Gillig  v. 
Maass,  28  N.  Y.  191;  Campbell  v.  Vedder,  3  Keyes,  174.  The 
fifime  principle  was  laid  down  in  an  earlier  case,  where  the  court 
•  €aid:  "The  failure  to  record  an  assig-nment  of  the  prior  mort- 
gage could  not  blot  out  the  record  of  the  mortgage  itself.  If  Van 
Vranken  was  the  purchaser,  in  good  faith,  of  the  prior  mortgage, 
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and  an  assignment  thereof,  previously  made,  had  not  heen  re- 
corded, he  would  hold  the  mortgage.  But,  if  he  only  became 
the  purchaser  of  the  premises  by  absolute  deed,  or  otherwise,  the 
record  of  a  prior  mortgage  is  sufficient  notice  thereof  to  him,  no 
matter  how  often  assigned,  or  whether  the  assignment  be  re- 
corded or  not.  The  only  alteration  made  by  the  recording  act  of 
1830  is,  that  an  assignment  must  now  be  recorded  as  against  a 
subsequent  bona  fide  purchaser  of  the  mortgage  assigned.  A 
'subsequent  purchaser  in  good  faith,'  in  the  recording  act,  as  to 
this  case,  means  a  purchaser  of  the  mortgage  assigned,  not  a  pur- 
chaser of  the  premises,  A  subsequent  purchaser  of  the  premises 
is  bound  by  a  prior  recorded  mortgage,  no  matter  who  holds  it": 
Campbell  v.  Vedder,  1  Abb.  Ct.  of  App.  Dec.  295,  302;  3  Keyes, 
174. 

It  is  obvious  that  these  cases  are  analogous  to  the  case  before 
us.  Mr.  Moore  was  not  a  bona  fide  purchaser  within  the  princi- 
ple established  by  those  authorities,  because  the  record  of  the 
mortgage  was  notice  to  him  that  the  mortgage  was  outstanding 
and  unsatisfied,  and  it  was  no  concern  of  his  who  happened  to 
be  the  owner  at  the  time.  In  dealing  with  the  property  on  the 
assumption  that  Edward  S.  Curtis  still  owned  the  mortgage,  he 
acted  at  his  peril  and  assumed  the  risk  that  ■***^  Curtis  might 
have  transferred  the  mortgage  to  someone  else.  He  was  put  upon 
his  inquiry,  and  it  was  not  enough  for  him  to  examine  the  record 
and  see  that  no  assignment  of  the  mortgage  appeared  thereon, 
but  he  should  have  required  a  satisfaction  piece  in  due  form  or 
the  delivery  of  the  mortgage  and  note. 

The  case  of  Bacon  v.  Van  Schoonhoven,  87  N.  Y.  446,  is  not 
in  conflict  with  the  cases  cited  above.  In  that  case,  the  mort- 
gagee advanced  money  in  reliance  upon  a  satisfaction  piece  exe- 
cuted by  the  mortgagee  in  a  former  mortgage,  which  had  been 
duly  recorded  and  in  fact  had  been  assigned,  but  the  assignment 
was  not  recorded.  The  court  held  that  the  satisfaction  piece  was 
a  conveyance  within  the  meaning  of  the  recording  act,  and  that 
whoever  advanced  money  to  be  secured  by  a  bond  and  mortgage 
upon  the  faith  of  such  an  instrument  was  a  bona  fide  purchaser 
within  the  provisions  of  the  act.  This  was  the  question  before 
the  court,  and  all  that  was  decided  that  bears  upon  the  subject 
now  before  us,  although  language  somewhat  broader  in  its  ap- 
plication was  used  in  the  opinion.  Although  both  Purdy  v. 
Huntington,  42  N.  Y.  334,  1  Am.  Eep.  532,  and  Campbell  v. 
Vedder,  3  Keyes,  174,  were  cited  by  counsel  upon  the  argument, 
neither  is  referred  to  in  the  opinion,  and  it  is  clear  that  the  court 
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did  not  intend  to  overrule  them.  If  Edward  S.  Curtis  had  given 
a  satisfaction  piece  of  the  mortgage  standing  on  the  record  in 
his  name,  the  case  relied  upon  by  the  defendant  would  be  appli- 
cable. He  did  not  do  this,  however,  but  accepted  title  with  con- 
structive notice  of  an  uncanceled  mortgage,  recorded  and  out- 
standing, without  making  inquiry  or  requiring  the  production  of 
the  mortgage  itself,  or  the  note  that  it  was  given  to  secure.  Un- 
der these  circumstances,  he  cannot  be  held  a  bona  fide  purchaser 
as  against  the  mortgage  assigned  to  the  plaintiff,  because  it  is  not 
necessary  to  record  an  assignment  of  a  recorded  mortgage  as 
against  a  subsequent  purchaser  of  the  mortgaged  premises,  but 
only  as  against  a  subsequent  purchaser  of  the  mortgage  itself: 
Purdy  V.  Huntington,  42  N.  Y.  334;  1  Am.  Eep.  532;  Campbell 
V.  Vedder,  3  Keyes,  174;  Miller  v.  Lindsey,  19  Hun,  207. 

105  There  was  no  merger  because  the  ownership  of  the  mort- 
gage, with  the  debt  secured  thereby,  and  the  title  to  the  land, 
did  not  meet  in  the  same  person.  When  the  fee  came  back  to 
Edward  S.  Curtis  he  had  no  title  to  the  mortgage,  for  he  had 
assigned  it  some  months  before.  There  can  be  no  merger,  at  law, 
without  a  union  of  titles  in  the  same  person;  nor,  in  equity,  un- 
less, also,  there  is  an  intention  on  the  part  of  those  concerned  in 
the  transaction  that  it  should  operate  as  a  merger.  In  this  case 
both  the  union  and  the  intention  were  wanting;  Purdy  v.  Hunt- 
ington, 42  K  Y.  334;  1  Am.  Rep.  532;  Smith  v.  Roberts,  91  N. 
Y.  470;  Sheldon  v.  Edwards,  35  N.  Y.  279,  284;  Bascom  v. 
Smith,  34  N.  Y.  320. 

The  defendant  offered  to  show  an  agreement  between  said 
Armstrong  and  Edward  S.  Curtis,  bearing  the  same  date  as  the 
mortgage,  which  recited  the  conveyance  of  the  property  by  Cur- 
tis to  Armstrong,  and  provided  for  its  reconveyance  by  Arm- 
strong to  Curtis.  It  contained  a  stipulation  that  Armstrong  'Tias 
no  beneficial  interest  in  the  above-described  property,  but  holds 
it  subject  to  a  trust."  This  agreement  was  immaterial,  and  was 
j>roperly  excluded  on  that  account.  The  plaintiff  knew  nothmsr 
of  it,  and  was  not  a  party  to  it.  Armstrong's  title  came  from 
Curtis,  and  the  plaintiff  could  not  be  affected  by  a  secret  agree- 
ment between  them  that  the  former  should  hold  the  premises  in 
trust  for  the  latter,  when,  according  to  the  record,  he  held  it  in 
fee  at  the  time  the  mortgage  was  executed,  and  the  mortgage 
contained  the  recital  that  it  was  given  to  secure  the  payment  of  a 
part  of  the  purchase  money.  Moreover,  the  plaintiff  has  the  in- 
terest of  both  the  trustee  and  the  cestui  que  trust,  for  the  one  ex- 
ecuted while  the  other  assigned  the  mortgage. 
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After  examining  all  of  the  exceptions,  we  think  the  judgment 
Tras  right  and  that.it  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 

MORTGAGES— ASSIGNMENT  OF— EFFECT  OP  NONRECORD- 
ING  AS  AGAINST  SUBSEQUENT  BONA  FIDE  PURCHASERS.— 
The  assignment  of  a  real  estate  mortgage  is  a  proper  Instrument 
for  record.  If  a  real  estate  mortgage,  given  to  secure  a  non-negotia- 
ble note,  is  assigned  to  a  purcliaser  of  the  note,  who  fails  to  record 
the  assignment,  and  the  mortgagee,  disregarding  the  assignment, 
forecloses  the  mortgage,  and  sells  the  premises,  and  a  subsequent 
grantee  of  the  mortgagor  redeems  them  within  the  statutory  time 
wltliout  notice  of  the  assignment,  but  in  good  faith,  relying  upon  the 
record  and  the  right  of  the  mortgagee  to  so  foreclose,  the  redemp- 
tioner  takes  title  free  from  the  lien  of  the  mortgage;  and  one  who, 
under  the  same  conditions,  furnished  money  to  malie  such  redemp- 
tion, secured  by  another  mortgage  on  the  same  premises,  talces  his 
mortgage  free  of  the  first  mortgage  lien:  Merrill  v.  Luce,  6  S.  Dais. 
354;  55  Am.  St.  Rep.  844,  and  note;  also,  Merrill  v.  Hurley,  6  S.  Dak. 
592;  55  Am.  St.  Rep.  859,  and  note.  See  Murphy  v.  Barnard,  162 
Mass,  72;  44  Am.  St.  Rep.  340,  and  note.  Under  certain  circum- 
stances, the  nonproduclion  by  the  vendor  of  the  mortgage  and  the 
note  secured  by  it  will  put  the  purchaser  or  encumbrancer  upon  in- 
quiry as  to  whether  or  not  they  have  been  assigned:  Vann  v.  Mar- 
bury,  100  Ala.  438;  46  Am.  St.  Rep.  70;  also,  Williams  v.  Keyes,  90 
Mich.  290;  30  Am.  St.  Rep.  438,  and  note. 

ESTATES— MERGER— WHEN  IT  WILL  TAKE  PLACE.— It  is 
essential,  in  order  that  there  should  be  a  merger,  when  a  greater 
and  a  less  estate  meet  in  the  same  person,  that  there  be  no  inter- 
mediate estate:  James  v.  Morey,  2  Cow.  246;  14  Am.  Dee.  475,  and 
note;  also,  note  to  Hunt  v.  Hunt,  25  Am.  Dec.  410;  Boss  v.  Morgan, 
130  Ind.  305;  30  Am.  St.  Rep.  237,  and  note. 

MORTGAGES— ASSIGNMENT— ASSIGNEE  AS  AFFECTED  BY 
SECRET  TRUSTS  BETWEEN  MORTGAGOR  AND  MORTGAGEE. 
The  assignee  of  a  mortgage  bona  fide  and  without  notice  takes  it  dis- 
charged of  any  secret  trust  with  which  it  may  be  bound  In  the  hands 
of  the  mortgagee:  Note  to  Mott  v.  Clark,  49  Am.  Dec.  572;  also, 
Williams  v.  Keyes,  90  Mich.  290;  30  Am.  St.  Rep.  488,  and  note. 
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MUNICIPAL  CORPORATIONS— KNOWLEDGE  OF  POLICE- 
MEN, WHEN  CHARGEABLE  WITH.— What  a  policeman  knows 
respecting  the  condition  of  a  street  the  municipality  is  ch^irgeable 
with  knowing  after  the  lapse  of  a  reasonable  time  to  enable  him 
to  communicate  his  knowledge  to  his  superiors. 

A  MUNICIPAL  CORPORATION  IS  ANSWERABLE  for  In- 
Juries  received  by  the  driver  of  a  hosecart  from  collision  with  a 
truck  without  negligence  on  his  part,  such  truck  having  been  left 
for  several  months  standing  on  a  public  street  at  night,  at  the  place 
where  the  injury  was  inflicted,  to  the  knowledge  of  the  policemen  on 
the  beat,  who  had  never  made  any  report  of  the  fact. 
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FIRE  DEPARTMENT,  RATE  OF  SPEED.— A  statute  pur- 
porting  to  regulate  the  speed  of  horses  in  the  pubiic  streets  is  not 
applicable  to  drivers  of  hosecarts  and  engines  connected  with  the 
fire  department  when  going  to  a  fire. 

MUNICIPAL  CORPORATIONS— FIREMEN,  RISKS  NOT 
ASSUMED  BY.— Though  the  driver  of  a  hosecart  connected  with  the 
fire  department  assumes  the  risks  usual  to  his  employment  of  a 
dangerous  character,  he  does  not  assume  the  risks  of  the  insecurity 
of  streets  resulting  from  the  culpable  negligence  of  the  munici- 
pality. 

Charles  Steckler,  for  the  appellant. 

Francis  M.  Scott  and  William  H.  Rand,  Jr.,  for  the  respondent. 

225  ANDREWS,  C.  J.  We  think  the  case  should  have  been 
submitted  to  the  jury.  The  evidence  would  have  authorized  a 
finding  that  for  several  months  preceding  the  accident  the  truck 
against  which  the  hosecart  collided  had  been,  to  the  knowledge 
of  the  policeman  on  duty,  left  during  the  night-time  standing  in 
the  roadway  on  Broome  street  next  to  the  curb,  at  or  near  the 
place  where  it  was  at  the  time  of  the  collision,  and  that  no  report 
had  been  made  by  the  policemen  of  the  fact,  nor  any  measures 
taken  by  the  public  authorities  by  notice  to  the  owner  or  by  pro- 
ceedings to  enforce  the  penalty  given  by  the  ordinance  to  rem- 
edy the  nuisance.  The  truck  was  an  obstruction  to  the  street, 
and  both  at  common  law  and  by  the  ordinance  the  using  of  the 
etreet  for  the  storage  of  the  truck  was  an  illegal  act:  Cohen  v. 
Mayor  etc.,  113  N.  Y.  535;  10  Am.  St.  Rep.  506;  Ordinance  of 
city  of  New  York,  art.  4,  sec.  33.  It  is,  moreover,  made  the  duty 
of  the  commissioner  of  public  works,  by  section  22«  334  of  the 
consolidation  act  (Laws  1882,  c.  410),  to  remove  or  cause  to  be 
removed  all  unharnessed  trucks  found  in  a  public  street  in  the 
night-time,  unless  there  by  permission  of  the  mayor.  The  stor- 
ing of  the  truck  in  the  street  was  the  act  of  the  owner,  vidthout 
authority  from  the  city,  and  the  rule  applies  that,  in  order  to 
charge  a  municipality  for  an  injury  happening  to  a  third  per- 
son using  a  street  therein,  from  an  unlawful  obstruction  placed 
therein  by  a  stranger  without  authority,  it  must  appear  that  it 
had  notice,  express  or  implied,  of  the  existence  of  the  obstruction 
before  the  accident,  and  that  a  reasonable  time  had  elapsed  sub- 
sequent to  the  notice  and  before  the  injury  during  which  it  could 
have  abated  the  nuisance.  Until  it  had  received  such  notice,  and 
an  opportunity  had  been  afforded,  in  the  exercise  of  reasonable 
diligence,  for  the  city  to  have  acted,  there  would  be  no  breach  on 
its  part  of  the  duty  resting  upon  municipal  corporations  to  use 
all  reasonable  care  to  keep  the  streets  in  a  safe  condition  for 
traveL    It  is  undoubtedly  true,  as  a  general  rule,  that  a  munici- 
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pality  is  not  called  upon  to  anticipate  infractions  by  third  per- 
sons of  the  law  or  ordinances  relating  to  its  streets,  enacted  to  se- 
cure their  safety  and  an  unobstructed  right  of  passage.  But  in 
this  case  the  custom  of  the  owner  of  the  truck  to  leave  it  in  the 
street  at  this  point  during  the  night-time  had  existed  for  several 
months  before,  and  up  to  the  time  of,  the  accident,  and  was 
known  to  the  patrolmen  on  the  beat.  It  was  not  the  case  of  an 
isolated  trespass,  which  a  public  officer  might  reasonably  suppose 
would  not  be  repeated,  but  a  continuous  invasion  of  the  public 
right,  habitually  indulged  in  and  known  to  the  public  officials. 
They  had  just  reason  to  believe  that  the  practice  would  be  con- 
tinued unless  the  city  authorities-interfered  to  stop  it,  and  what 
the  policemen  knew  the  city  is  chargeable  with  knowing  after  the 
lapse  of  a  reasonable  time  to  enable  information  to  be  communi- 
cated by  them  to  their  superiors.  This  is  not  like  the  case  of 
Broil  V.  Buffalo,  144  N".  Y.  165,  where  the  only  possible  fault 
charged  against  the  city  was  that  it  failed  to  remove  or  guard 
a  pile  of  earth  left  in  the  street  on  a  single  night  by  the  ^^'' 
owner  of  adjacent  property  engaged  in  filling  in  his  lot,  of  which 
the  city  had  no  actual  notice  and  no  constructive  notice,  unless 
the  fact  that  the  lotowner  was  engaged  in  filling  in  his  lot,  with 
earth  deposited  in  the  street  in  the  daytime,  and  which  on  each 
day,  except  in  the  one  instance,  was  removed  during  the  daytime, 
made  the  city  liable  for  an  injury  caused  by  the  obstruction.  If 
•  the  pile  of  earth  had  been  suffered  to-  remain  in  the  street  for 
weeks,  and  the  city  had  remained  inactive,  a  different  question 
would  have  been  presented. 

The  question  of  the  contributory  negligence  of  the  plaintiff 
was  one  also  for  the  jury.  It  is  manifest  that  section  19.32  of  the 
consolidation  act  can  have  no  application  to  the  speed  at  which 
engines  or  hosecarts  connected  with  the  fire  department  shall 
be  driven  when  going  to  a  fire.  This  section  is  not  in  the  chap- 
ter regulating  the  fire  department.  By  another  section  the  vehi- 
cles of  the  fire  department  are  given  the  "right  of  way"  at  any 
fire  over  all  other  vehicles  except  those  carrying  the  United 
States  mail:  Consolidation  Act,  sec.  444.  The  safety  of  prop- 
erty and  the  protection  of  life  may  and  often  do  depend  upon 
celerity  of  movement,  and  require  that  the  greatest  pra(/ticable 
speed  should  be  permitted  to  the  vehicles  of  the  fire  department 
in  going  to  fires.  Section  1932  was  intended  to  regulate  the 
speed  of  horses  traveling  on  the  streets  and  using  them  for  the 
ordinary  purposes  of  travel,  and  froro  the  nature  of  the  exigency 
cannot  apply  to  the  speed  of  vehicles  of  the  fire  department  on 
their  way  to  fires.  The  conduct  of  the  plaintiff  was  for  the  con- 
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Bideration  of  the  jury.  He  took  the  usual  risks  of  an  employ- 
ment of  a  dangerous  character,  but  he  did  not  assume  the  risks 
of  the  insecurity  of  streets  resulting  from  the  culpable  negligence 
of  the  city.  He  was  bound  in  driving  to  exercise  the  care  which 
a  prudent  person  would  ordinarily  exercise  under  similar  circum- 
stances. It  was  for  the  jury  to  say  whether  he  was  alert  on  this 
occasion,  watchful  to  avoid  obstructions  which  might  be  in  his 
path,  and  whether  there  was  any  omission  on  his  part  of  reason- 
able circumspection  and  diligence  which  contributed  to  the  ac- 
cident. 

^^•■^  Having  reached  the  conclusion  that  the  case  was  im- 
properly withheld  from  the  jury  on  the  facts,  both  as  to  the  neg- 
ligence of  the  defendant  and  the  contributory  negligence  of  the 
plaintiff,  the  judgment  should  be  reversed  and  a  new  trial  or- 
dered. 

All  concur. 

Judgment  reversed. 


MUNICIPAL  COKPORATIONS— NOTICE  OR  KNOWLEDGE 
OF  OFFICER  OR  AGENT— WHEN  CHARGEABLE  TO  CITY- 
POLICEMAN.— The  rule  that  notice  to  the  agent  of  a  party,  whose 
duty  it  is  as  agent  to  act  upon  such  notice,  or  to  communicate  it  to 
his  principal  In  the  proper  discharge  of  his  trust  as  agent  is  legal 
notice  to  his  principal,  applies  as  well  to  the  agents  of  corporations, 
both  municipal  and  private,  as  to  those  of  private  persons:  Burditt 
V.  Porter,  63  Vt.  296;  25  Ana.  St.  Rep.  763,  and  note.  So,  notice  to  a  • 
street  overt^eer  of  a  defect  in  the  streets  is  notice  to  the  city:  Brad- 
ford V.  Mavor,  92  Ala.  349;  25  Am.  St.  Rep.  60.  and  note;  also,  Kan- 
sas City  y.  Bradbury,  45  Kan.  381;  23  Am.  St.  Rep.  731.  But  see 
O'Rourlje  v.  Sioux  Falls,  4  S.  Dak.  47,  46  Am.  St.  Rep.  760.  where  it 
is  held  that  the  police  oflicers  of  a  city  are  not  its  ofl3cers  or  agents, 
citing  a  number  of  cases. 

MUNICIPAL  CORPORATIONS— DEFECTIVE  STREETS— LIA- 
BILITY FOR  INJURIES  RESULTING  FROM  NOTICE.— It  is  the 
positive  duty  of  a  municipal  corporation  to  keep  its  streets  in  reason- 
ably safe  condition,  and  for  a  breach  of  this  duty  an  action  lies  In 
favor  of  the  person  injured  by  such  breach:  Ix)rence  v.  Ellensburg, 
]3  Wash.  341;  52  Am.  St.  Rep.  42,  and  note;  Sutton  v.  Snohomish,  11 
Wash.  24;  48  Am.  St.  Rep.  847,  and  note.  Before  a  municipal  corpo- 
ration can  be  held  liable  for  injuries  resulting  from  defective  streets, 
it  must  have  had  notice  of  the  defect,  or  the  defect  must  have  existed 
such  a  length  of  time  as  to  apprise  its  ofHcers  if  they  were  diligent 
in  performing  their  duties:  Turner  v.  Newburgh,  109  N.  Y.  301;  4 
Am.  St.  Rep.  453. 

MASTER  AND  SERVANT— ASSUMPTION  OF  RISKS  BY  SER- 
VANT.— A  person,  when  he  enters  the  service  of  another,  assumes 
only  such  risks  and  dangers  as  are  usually  incident  ther(^to:  Settle 
V.  St.  Ix)uisetc.  R.  R.  Co.,  127  Mo.  336:  48  Am.  St.  Rep.  633.  and  note; 
but  he  does  not  assume  the  risks  of  dangers  which  are  known  to,  and 
can  be  avoided  by,  the  exercise  of  reasonable  caro  on  fhe  part  of  his 
employer:  Promer  v.  Milwaukee  etc.  By.  Co.,  90  Wis.  215;  48  Am.'  St. 
Uep.  905,  and  note. 
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Anderson  v.  Blood. 

[152  New  Yokk,  285.] 

NOTICE  TO  PURCHASER  OF  LAND,  WHAT  IS.— If  a  pur- 
chaser of  land  has  knowledge  of  any  fact  sufficient  to  put  him  on  in- 
ciuiry  as  to  the  existence  of  some  right  or  title  in  conflict  with  that 
he  is  about  to  acquire,  he  is  presumed  either  to  have  made  the  in- 
quiry and  ascertained  the  extent  of  such  prior  right,  or  to  have 
been  guilty  of  negligence  equally  fatal  to  his  claim  to  be  considered 
as  a  bona  fide  purchaser. 

PURCHASER  BONA  FIDE— A  purchaser  for  a  valuable  con- 
sideration is  entitled  to  be  protected  in  his  title,  and,  In  the  absence 
of  actual  notice  of  fraud,  it  is  necessary  that  the  facts  and  circum- 
stances relied  upon  to  charge  him^  with  knowledge  of  a  fraud  should 
be  of  a  character  equivalent  to  notice. 

PURCHASER,  WHAT  NOT  SUFFICIENT  TO  CHARGE 
HIM  WITH  NOTICE  OF  A  FRAUD.— Where  the  premises  have 
been  sold  at  public  auction  by  an  executor  and  trustee  of  an  estate, 
are  at  the  time  under  an  advantageous  lease  to  a  tenant,  and  a 
third  person  is  subsequently  negotiating  for  their  purchase,  the 
fact  that  the  trustee  and  lessee  are  friends  and  associates  in  busi- 
ness, that  the  amount  bid  at  such  auction  sale  has  never  been  col- 
lected, and  the  ten  per  cent  required  to  be  paid  at  the  sale  has  been 
paid  by  a  check  given  by  such  tenant,  but  never  presented  for  pay- 
ment, that  he  is  willing  to  surrender  his  lease,  and  that  the  premises 
are,  in  the  opinion  of  the  purchaser,  worth  several  thousand  dollars 
more  than  has  been  bid  for  them,  is  not  sufficient  to  charge  him  with 
notice  that  the  sale  was  made  for  the  benefit  of  the  executor  or  trus- 
tee, and  1q  fraud  of  the  rights  of  persons  interested  in  the  estate. 

Action  by  the  plaintiff  as  substituted  trustee  under  the  last 
will  and  testament  of  R.  M.  Hernandez  to  have  a  conveyance  of 
certain  property  decreed  fraudulent  and  set  aside.  The  defend- 
ant, John  R.  M.  Hernz,  then  acting  as  trustee  under  the  will  of 
Hernandez,  exposed  the  property  for  sale  at  public  auction  in 
November,  1887.  The  bidder  at  such  sale  immediately  adver- 
tised the  property  for  sale,  and  the  advertisement  attracted  the 
attention  of  one  Blood,  who  was  a  brother  in  law  of  the  defendant 
Mrs.  Isabell  Blood.  Negotiations  were  then  entered  into,  re- 
sulting in  a  contract  on  January  6,  1888,  between  Melhado  and 
Blood  for  the  sale  of  the  premises  at  forty  thousand  dollars. 
Melhado  negotiated  a  loan  of  thirty  thousand  dollars  upon  the 
property,  and  it  was  a  part  of  the  contract  of  sale  that  Mr^s.  Blood 
acquire  the  property  subject  to  the  mortgage  to  be  given  to  secure 
this  loan.  The  money  was  to  be  loaned  by  one  MoUer.  Mrs. 
Blood  paid  on  account  of  the  purchase  price  the  sum  of  three 
thousand  two  hundred  and  fifty  dollars.  Prior  to  the  execution 
of  the  contract  of  sale  to  her,  she  was  ignorant  about  the  title  of 
the  property  and  the  relations  of  Hernz  and  Melhado  thereto. 
The  sale  of  the  property  had  been  made  subject  to  the  lease  to 
Melhado,  which  had  more  than  two  years  to  run.     This  was  re- 
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garded  as  a  very  advantageous  lease  to  him,  but  he  nevertheless 
agreed  to  cancel  it,  if  Mrs.  Blood  would  not  otherwise  purchase 
the  property.  After  the  title  had  been  examined,  a  mortgage 
was  executed  by  Melhado  to  Moller,  and  Mrs.  Blood  paid  six 
thousand  seven  hundred  and  fifty  dollars,  and  assumed  the  pay- 
ment of  the  mortgage  debt.  Mrs.  Blood  afterward  conveyed  the 
premises  to  her  daughter.  Miss  Fogg,  subject  to  the  mortgage 
which  was  assumed  by  the  grantee.  Mrs.  Blood  had  no  com- 
munication with  any  of  the  parties  to  the  transaction,  and  was 
not  aware  that  the  executor  and  trustee  had  any  interest  in  the 
sale  M'hich  had  been  made  at  auction.  This  executor,  prior  to 
that  sale,  had  been  charged  personally  with  a  deficiency  of  two 
thousand  seven  hundred  dollars,  and  he  was  subsequently  re- 
moved as  executor  and  trustee,  and  the  plaintiff  appointed  in  his 
place.  Mrs.  Blood,  on  purchasing  the  property  for  forty  thou- 
sand dollars,  thought  she  was  getting  a  good  bargain.  The  re- 
lations between  Melhado  and  Hernz  were  of  an  intimate  char- 
acter, and  had  been  such  for  several  years.  They  occupied  offices 
adjoining  each  other,  and  were  in  more  or  less  close  business  re- 
lations. The  ten  per  cent  required  to  be  paid  by  the  purchaser 
at  the  auction  sale  was,  in  fact,  not  paid.  A  check  was,  however, 
given  by  Melhado  to  the  auctioneer,  but  it  was  not  presented  for 
payment,  nor  was  any  money  paid  upon  the  trustee's  sale  except 
upon  the  proceeds  of  the  mortgage  and  all  money  paid  for  the 
property  by  Mrs.  Blood.  The  trial  court  entered  judgment  in 
favor  of  the  plaintiff.  On  appeal  to  the  supreme  court,  the 
judgment  was  reversed,  and  a  new  trial  ordered,  after  which  a 
further  appeal  was  taken  to  the  court  of  appeals, 

Alfred  G.  Eeeves  and  Francis  Wellman,  for  the  appellant. 

John  F.  Parsons,  for  the  respondents. 

^^^  GEAY,  J.  The  position  taken  by  the  appellant  is:  1. 
That  the  transactions  between  Hernz,  Melhado,  and  Waddell, 
and  the  consequent  conveyance  from  Hernz,  as  executor  and 
trustee,  to  Melhado,  constituted  a  fraud  upon  the  estate  in 
Hernz's  hands;  and  2.  That  Mrs.  Blood  was  not  a  bona  fide  pur- 
chaser, 2®^  without  notice  of  the  fraud.  I  think  it  would  be  dif- 
ficult to  deny  some  degree  of  justification  to  the  conclusion 
reached  by  the  trial  judge,  that  the  transaction  as  conducted  be- 
tween Hernz,  Waddell,  and  Melhado,  whereby  the  real  estate  in 
question  was  acquired  and  reconveyed  at  a  profit  to  the  latter, 
amounted  to  a  fraud  upon  the  beneficiaries  of  the  trust.  The  evi- 
dence was  of  a  character  to  justify  an  inference  that  there  was  a 
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guilty  combination,  or  a  collusion,  between  these  parties  to  ben- 
efit one,  if  not  more,  of  them  at  the  expense  of  the  trust  estate. 
It  is  true  that  the  sale  at  auction  is  unimpeached  and  that  it  is 
not  proved  that  Hernz  shared  in  the  profit;  but  there  is  room  for 
strong  inferences  adverse  to  him.  Considering  the  fact  of  a  sale 
by  the  trustee,  subject  to  the  somewhat  depressing  influence  of  a 
lease  at  a  low  rental,  with  most  of  the  term  unexpired;  that  the 
property  was  bid  in  by  Melhado,  whose  wife  was  the  lessee;  that 
Melhado  and  Hernz  had  been  intimate  friends  and  business  as- 
sociates; that  instead  of  requiring  Melhado  to  complete  his  pur- 
chase at  the  time  fixed  by  the  terms  of  the  auction  sale,  Hernz 
allowed  the  matter  to  be  postponed  until  Melhado  could  find  a 
purchaser  at  a  profit  and  a  party  willing  to  loan  thirty  thousand 
dollars  upon  the  property,  and  that  no  money  was  required  to  be 
paid  upon  the  sale  at  auction,  nor  until  the  requisite  amount  was 
obtained  through  the  deposit  by  Mrs.  Blood  upon  her  subsequent 
purchase,  these  and  other  facts  bearing  upon  the  relations  sub- 
sisting between  Hernz  and  Melhado  and  Hernz's  assistance  in 
procuring  for  Melhado  a  resale  at  an  advanced  price  might  well 
be  deemed  to  constitute  such  badges  of  fraud  as  would  vitiate 
the  transaction,  if  it  stood  there,  at  the  instance  of  the  bene- 
ficiaries of  the  trust,  or  their  representative,  the  plaintiff.  But, 
in  the  view  which  I  take  of  Mrs.  Blood's  relation  to  the  matter, 
it  becomes  unnecessary  to  pass  upon  the  question  of  the  validity 
of  the  transaction  as  between  Hernz  and  Melhado.  I  think  we 
must  agree  with  the  prevailing  opinion  at  the  general  term,  that 
Mrs.  Blood  was  not  only  a  purchaser  for  value,  but  in  gbod  faith, 
and  that  the  evidence  does  not  warrant  the  conclusion  that  she 
either  ***  had  actual  notice  of  any  fraudulent  motive  on  the 
part  of  Hernz  to  defraud  the  estate,  or  any  knowledge  of  facts 
or  circumstances  equivalent  to  such  notice.  The  rule,  as  it  was 
early  laid  down  in  the  case  of  Williamson  v.  Brown,  15  N.  Y. 
854,  has  not  been  departed  from  in  any  subsequent  case,  of  which 
T  am  aware.  That  was,  that  where  a  purchaser  of  land  has 
knowledge  of  any  facts  sufficient  to  put  him  upon  inquiry  as  to 
the  existence  of  some  right,  or  some  title,  in  conflict  with  that  he 
is  about  to  acquire,  he  is  presumed  either  to  have  made  the  in- 
quiry and  ascertained  the  extent  of  such  prior  right,  or  to  have 
been  guilty  of  a  degree  of  negligence  equally  fatal  to  his  claim 
to  be  considered  a  bona  fide  purchaser.  Many  subsequent  casea 
in  this  court  have  rested  upon  the  rule  in  Williamson  v.  Brown, 
15  K.  Y.  354.  But  all  are  to  the  point  that  a  purchaser  for  a 
valuable  consideration  is  entitled  to  be  protected  in  his  title,  and, 
in  the  absence  of  actual  notice  of  fraud,  it  is  necessary  that  the 
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facts  and  circumstances  relied  upon  to  charge  him  with  knowl- 
edge of  the  fraud  should  be  of  a  character  equivalent  to  notice. 
If  the  facts  within  the  knowledge  of  the  purchaser  are  of  such 
8  nature  as,  in  reason,  to  put  him  upon  inquiry,  and  to  excite  the 
suspicion  of  an  ordinarily  prudent  person,  and  he  fails  to  make 
some  investigation,  he  will  be  chargeable  with  that  knowledge 
which  a  reasonable  inquiry,  as  suggested  by  the  facts,  would 
have  revealed:  See  Le  Neve  v.  Le  Neve,  3  Atk.  646;  2  Wliite  and 
Tudor's  Lead.  Cas.  Eq.  140;  Williamson  v.  Brown,  15  N.  Y.  354; 
Stearns  v.  Gage,  79  N.  Y.  102;  Parker  v.  Conner,  93  N.  Y.  118; 
45  Am.  Eep.  178;  Bush  v.  Eoberts,  111  N.  Y.  278;  7  Am.  St. 
Picp.  741;  Jacobs  v.  Morrison,  136  N.  Y.  101.  I  will  assume  in 
the  present  case,  for  the  purpose  of  the  discussion,  that  the  bene- 
ficiaries of  this  estate  might  be  regarded  as  having  such  equita- 
ble interests  in  the  property  as  to  impose  a  stricter  duty  of  vig- 
ilance in  the  case  of  an  intending  purchaser  than  would  be  re- 
quired where  the  parties  interested  were  the  general  creditors  of 
the  grantor,  and  with  that  assumption,  which  perhaps  is  barely 
justified  in  this  case,  I  still  am  unable  to  perceive  in  what  way 
Mrs.  Blood  was  chargeable  with  the  neglect  of  any  duty  of  in- 
quiry resting  upon  her  by  reason  of  the  circumstances.  Her  re- 
lations ^"'*  commenced  with  Hernz,  and  his  alleged  confeder- 
ates in  the  transaction,  at  the  time  of  the  execution  of  the  con- 
tract of  sale  to  her  by  Melhado.  Intermediate  that  time  and  the 
closing  of  the  title,  she  was  in  fact  represented  only  by  the  law- 
yer whom  she  had  employed  to  look  after  her  interest,  Mr.  Lo- 
benthal,  and  by  Mr.  Wandell,  the  lawyer  for  the  mortgagee,  Mol- 
ler,  whose  examination  of  the  title  she  had  agreed  to  pay  for  and 
was  willing  to  rely  upon.  So  far  as  her  brother  in  law,  Blood, 
was  concerned,  it  does  not  appear  that  he  had  any  knowledge  of 
facts  which  would  excite  a  suspicion  as  to  the  motives  of  Hernz; 
but,  even  if  he  had,  his  agency  in  the  matter  practically  ceased 
with  the  termination  of  the  negotiations  for  the  purchase  of  the 
property  through  the  real  estate  agent,  Sloan.  When  Mrs.  Blood 
appeared  again  upon  the  scene,  it  was  at  the  time  of  the  closing 
of  her  purchase,  when,  undoubtedly,  she  came  into  personal  com- 
munication with  Hernz  and  Melhado.  At  that  time,  of  course^ 
several  facts  must  be  deemed  to  have  come  under  her  observa- 
tion; such  as  the  fact  that  Melhado  was  willing  to  cancel  the  lease 
of  the  property,  subject  to  which  it  had  been  sold  at  auction;  the 
fact  that  he  availed  himself  of  the  payments  by  her  of  the  pur- 
chase moneys,'in  order  to  complete  his  own  purchase  from  the 
trustee,  and  the  fact  that  Melhado  was  making  a  profit  of  seven 
thousand  five  hundred  dollars  in  the  transaction,  to  the  knowl- 
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edge  of  the  trustee.  But  there  was  nothing  in  these  facts  which, 
in  reason,  should  have  excited  her  suspicions  as  to  the  good  faith 
of  these  parties  with  whom  she  was  dealing,  and  have  suggested 
some  inquiry  into  their  relations  and  dealings.  It  was  not  un- 
natural that  Melhado,  being  the  lessee  of  the  premises,  should 
have  attended  and  have  bid  them  in  upon  the  auction  sale,  and, 
if  the  purchase  was  so  advantageous  in  price  as  to  enable  him 
to  make  a  quick  profit  upon  a  resale,  that,  upon  its  face,  simply 
exhibited  keenness  in  business  and  would  hardly  have  justified 
Mrs.  Blood  in  suspecting  the  transaction  and  the  good  faith  of 
the  actors  in  it.  That  he  was  willing  to  cancel  the  lease  upon 
the  premises  was  a  natural  act  on  his  part,  in  order  to  gain  the 
profit  upon  a  resale.  ^^^  She  was  entitled  to  take  the  matter  as 
it  then  appeared  to  her,  in  the  absence  of  any  definite  informa- 
tion upon  which  she  could  act.  She  was  not  called  upon  to  ex- 
ercise that  same  cool  and  reflective  judgment  which,  perhaps, 
when  turning  over  all  the  facts  in  her  mind  deliberately,  might 
have  given  rise  to  some  doubts  as  to  their  significance  and  their 
bearing  upon  those  interested  in  the  result  of  the  trustee's  sale. 
It  did  not  appear  then,  nor  does  the  evidence  show,  that  the 
profit  which  Melhado  made  upon  his  resale  to  her  was  any  gain 
to  Hernz  personally;  and  if  the  evidence  does  not  reveal  that  fact, 
how  can  we  assume  that  investigation  would  have  been  useful? 
The  question  is,  not  whether  Mrs.  Blood  could  have  discovered 
the  existence  of  any  fraud  by  an  inquiry;  but  it  is  whether,  act- 
ing as  an  ordinarily  prudent  person  would  have  done,  she  was 
called  upon,  under  the  circumstances,  to  make  inquiry.  Were 
the  circumstances  such  as  to  necessitate  the  making  of  some  in- 
quiry, at  the  peril  of  being  charged  with  the  knowledge  of  some 
then  unperceived  fact?  However  strong  the  circumstances  may 
have  seemed  to  militate  against  the  good  faith  of  Hernz  and  Mel- 
liado  in  the  transaction,  I  do  not  think  they  would  have  warrant- 
ed Mrs.  Blood  in  then  declaring  that  some  collusion  existed  to 
defraud  the  beneficiaries  of  the  trust  estate.  ^ 

But  it  is  argued,  on  behalf  of  the  appellant,  that  Mrs.  Blood 
was  chargeable  with  knowledge  gained  by  her  attorneys,  Wandell 
and  Lobenthal.  Wandell's  agency  for  Mrs.  Blood  did  not  extend 
beyond  the  examination  of  the  title  which  she  was  to  acquire,  and 
while  notice  of  any  facts  coming  to  him  in  relation  to  the  title, 
and  alfecting  it  with  liens  or  equities,  would  have  been  construc- 
tive notice  to  her,  it  does  not  appear  that  there  were  any  such. 
Hernz  sold  under  the  power  of  sale  in  the  will,  and  there  is  no 
complaint  that  it  was  insufficient  for  that  purpose,  or  that  it  was 
inadequately  executed.    Both  he  and  Lobenthal  were  aware  of 
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the  advantageous  purchase  made  by  Melhado  of  the  trust  prop- 
erty; but,  in  view  of  the  authorized  and  fairly  conducted  public 
sale,  what  was  there  to  suggest  collusion  with  respect  to  the  re- 
sale? So  far  as  the  evidence  ^^^  shows,  an  inquiry  could  not 
have  resulted  in  the  discovery  of  anything  upon  which  to  rest 
an  objection  to  the  title.  They  might  have  regarded  the  trustee 
as  having  acted  improvidently;  but  that  is  not  enough.  Wandell 
could  hardly  be  assumed  to  have  had  any  doubt  with  respect  to 
the  validity  of  Melhado's  title,  when  he  was  passing  it  upon  the 
large  loan  made  by  Mr.  Moller,  his  client.  He  was  a  lawyer  of 
standing  and  of  respectability,  recommended  to  Mrs.  Blood  as 
being  competent  upon  such  questions,  and  it  does  not  appear 
in  the  evidence  that  he  gained  any  knowledge  of  facts  other  than 
what  the  records  would  give  to  him,  or  than  what  came  under  his 
observation  upon  the  closing  of  the  title.  It  does  not  appear 
that  he  knew  any  more  than  she  did  about  the  relations  of 
Hernz  and  Melhado,  and,  moreover,  his  duty  toward  her  ended 
with  his  report,  at  the  time  of  the  closing  of  the  title,  that  he 
approved  of  it.  So  far  as  Mr.  Lobenthal  is  concerned,  I  find 
nothing  in  the  evidence  which  charges  him  with  any  knowledge 
of  an  intent  on  the  part  of  Hernz  to  defraud  the  estate,  or  of 
any  collusion  between  Melhado  and  Hernz,  or  of  any  other  facts 
than  were  apparent  upon  the  face  of  the  matter.  He  did  not 
know  Hemz.  He  had  only  seen  him  once  or  twice,  and  his  tes- 
timony does  not  tend  to  show  any  knowledge  in  him  of  any  facts 
which,  being  chargeable  to  his  client,  imperiled  her  title  for  fail- 
ure of  further  inquiry,  A  careful  consideration  of  the  record 
fails  to  find  any  support  for  the  contention  of  the  appellant  that 
Mrs.  Blood  was  not  a  bona  fide  purchaser. 

The  conclusion  reached  renders  it  unnecessary  to  consider  the 
questions  relating  to  the  defendant  Mrs.  Koss;  to  whom,  as  her 
daughter,  and  for  love  and  afEection,  Mrs.  Blood  subsequently 
conveyed  the  premises. 

The  order  of  the  general  term  should  be  affirmed,  and,  under 
the  stipulation  of  the  appellant,  final  judgment  should  be  order- 
ed in  favor  of  the  respondents,  with  costs. 

All  concur,  except  Barfclett,  Martin,  and  Vann,  J  J.,  dissenting. 

Order  affirmed  and  judgment  accordingly. 

NOTICE— WHAT  IS  SUFFICIENT  TO  PURCHASER  OF  REAL 
PROPERTY.— A  purchaser  of  property  is  bound  to  act  as  an  ordina- 
rily careful  man  would  under  the  circumstance's,  and,  If  he  acts  in 
contiavention  to  the  dictates  of  reasonable  prudence,  and  refuses  to 
Inquire  when  the  propriety  of  inquiry  is  naturally  suggested  by  the 
circumstances  known  to  him,  he  is  chargeable  with  notice  of  the 
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facts  which  such  an  inquiry  would  have  disclosed:  Kirsch  r.  Tozier, 
143  N.  Y,  391);  42  Am.  St.  Kep.  729,  and  note;  Mercantile  Nat.  Bank 
V.  Parsons,  54  Minn.  56;  40  Am.  St.  Rep.  299,  and  note;  also,  Jennings 
V.  Todd,  118  Mo.  206;  40  Am.  St.  Itep.  373,  and  note. 

VENDOR  AND  PURCHASER— BONA  FIDE  PURCHASERS, 
WHO  MAY  CLAIM  PROTECTION  AS— BURDEN  OF  PROOF.— 
The  great  weight  of  authority  holds  that  one  claiming  title  to  land  by 
a  deed  to  him  purporting  to  be  made  for  a  valuable  consideration, 
is  presumed  to  be  a  purchaser  in  good  faith  without  notice,  and  while 
the  fact  of  notice  may  be  inferred  from  circumstances,  as  well  as 
proved  by  direct  evidence,  the  proof  must  be  such  as  to  affect  the 
conscience  of  the  purchaser,  and  must  be  strong  enough  to  fix  upon 
him  the  imputation  of  mala  fides:  Extended  note  to  Anthony  v. 
Wheeler,  17  Am.  St.  Rep.  288,  290.  See,  also,  Warnock  v.  Harlow.  96 
Cal.  298;  31  Am.  St.  Rep.  209. 
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COVENANTS  OF  WARRANTY,  WHEN  DO  NOT  PASS 
WITH  THE  LAND.— If  a  husband  joins  with  his  wife  in  a  convey- 
ance of  her  separate  estate,  and  covenants  that  she  has  good  right 
to  convey  the  premises,  and  the  deed  also  contains  the  usual  cove- 
nants of  warranty  and  for  quiet  enjoyment,  such  covenants,  as 
against  the  wife,  pass  with  the  land,  because  she  has  possession  of 
it,  and  delivers  such  possession  to  her  grantee,  but  as  the  husband 
had  no  possession  in  his  own  right,  and  therefore  delivered  none  to 
<he  grantee,  his  covenant  is  personal,  and  does  not  run  with  the  land, 
and  a  subsequent  grantee  cannot  recover  against  the  husband  there- 
on, unless  he  can  prove  its  assignment  to  him. 

HUSBAND  AND  WIFE— HUSBAND'S  POSSESSION  OF,  OR 
INTEREST  IN,  HIS  WIFE'S  LANDS.— Though  a  husband  lives 
with  his  wife  and  family  on  her  lands,  and  pays  taxes  thereon,  and 
keeps  them  in  repair,  this  does  not  impair  her  title  to  the  possession, 
nor  give  him  the  possession  of  the  property  or  any  right  to  the  pos- 
session thereof. 

HUSBAND  AND  WIFE,  EFFECT  OF  HIS  COVENANTS  IN 
JOINING  IN  A  CONVEYANCE  OF  HER  LANDS.— If  a  husband 
joining  in  a  conveyance  with  his  wife  of  her  separate  property  cove- 
nants that  she  has  a  good  title,  and  the  deed  also  contains  covenants 
of  general  warranty,  such  covenants  on  the  part  of  the  husband  are 
personal,  and  do  not  pass  to  a  subsequent  grantee  of  the  land. 

HUSBAND  AND  WIFE— EVIDENCE  OF  HIS  RI/JHT  TO 
THE  POSSESSION  OF  HER  LAND.— The  fact  that  a  husband  ne- 
gotiates for  the  sale  of  his  wife's  land,  executes  a  written  contract 
of  sale  In  his  own  name,  delivers  the  deed  to  the  purchaser,  receives 
a  check  for  a  part  of  the  purchase  price  payable  to  his  order,  and 
takes  the  bond  and  mortgage  to  his  wife  for  the  balance  of  the  pur- 
chase price,  does  not  show  that  she  had  surrendered  possession  of 
such  land  to  him,  or  conveyed  to  him  any  interest  therein  sufficient 
to  carry  with  the  land,  as  against  him,  any  covenant  contained  in  a 
conveyance  tlioreof  in  whicli  he  joined  with  her. 

THE  COVENANT  OF  A  STRANGER  TO  THE  TITLE,  it  ap- 
pearing from  the  deed  that  he  did  not  claim  the  property  which  he 
purports  to  convey,  is  personal  to  the  covenantee,  and  incapable  of 
transmission  by  his  mere  conveyance  of  the  land. 
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Edward  M.  Grout  and  Almet  F.  Jenks,  for  the  appellants. 
W.  S.  Cogswell  and  Joseph  H.  Choate,  for  the  respondent. 

459  O'BIllEN,  J.  The  question  of  law  in  this  case  has  been 
60  fully  (^iscussed  in  this  court  and  in  the  courts  below  on  for- 
mer appeals  that  very  little  is  left  to  be  said  that  would  be  perti- 
nent now. 

■*®**  A  married  woman,  who  had  purchased  and  paid  for  a 
piece  of  real  estate,  which  was  conveyed  to  her  for  her  sole  and 
separate  use,  free  and  clear  from  any  control  of  her  husband, 
lived  in  the  house  for  several  years  with  her  husband,  and,  on 
April  12,  1867,  supposing  that  she  had  a  good  title,  sold  the 
same  to  one  Nancy  Fisher,  executing  a  conveyance  thereof  con- 
taining the  usual  covenants  of  warranty  and  quiet  enjoyment.  In 
this  deed  her  husband  joined,  for  what  purpose  does  not  express- 
ly appear.  It  was,  no  doubt,  a  very  common  occurrence  at  the 
time  in  cases  of  deeds  by  married  women  of  their  separate  real 
estate.  Subsequent  events  disclosed  the  fact  that  the  grantors 
in  this  deed  had  no  title,  and  a  remote  grantee  was  evicted,  un- 
der paramount  title,  on  November  30,  1878.  The  plaintiffs'  ti- 
tle and  right  to  maintain  this  action  are  derived  solely  from  a 
mortgage  from  Mrs.  Fisher,  which  was  foreclosed  by  judgment 
entered  June  5,  1879,  and  they  received  the  sheriff's  deed  August 
14,  1879.  The  plaintiffs  were  never  in  the  actual  possession  of 
the  land,  and  were  never  in  fact  actually  evicted,  but  they  rely 
upon  the  eviction  of  one  of  Mrs.  Fisher's  grantees,  subject  to  the 
mortgage. 

The  covenant  of  the  husband  was,  that  his  wife,  at  the  time 
of  the  grant,  was  lawfully  seised  in  her  own  right  of  the  estate 
granted;  that  she  had  good  right  to  convey  the  premises,  full 
power  and  lawful  authority  to  grant,  bargain,  sell,  and  convey 
the  same  in  manner  and  form  aforesaid,  with  the  usual  cove- 
nants of  warranty  and  quiet  enjoyment.  This  covenant  upon  its 
face  was  personal,  having  been  made  by  the  husband,  who  was  in 
law  a  stranger  to  the  title,  with  no  interest  in  the  land  conveyed. 
It  may  have  been  good  as  an  indemnity  to  the  immediate  grantee 
of  his  wife,  who,  as  covenantee,  held  and  owned  it.  But  in  or- 
der to  make  it  available  to  the  plaintiffs,  who  are  remote  gran- 
tees, it  must  be  shown  that  it  was  assigned  or  passed  to  them. 
Since  it  is  not  claimed  that  it  was  ever  assigned  to  them  in  fact, 
they  must  show  that  it  became  annexed  to  the  land  and  passed 
to  them  with  the  land  through  the  various  conveyances  from  the 
original  covenantee,  Mrs.  Fisher.  That  is  the  question  that  has 
always  stood  in  *^*  the  way  of  plaintiff's  recovery  in  this  case: 
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Mygatt  V.  Coe,  147  N.  Y.  456;  142  N.  Y.  78;  124  N.  Y.  212. 
There  must  be  some  privity  of  estate  or  contract  between  the 
covenantor  and  the  party  who  asserts  a  right  to  recover  dam- 
ages for  breach  of  the  covenants,  and  it  has  been  held  in  this 
case  that  possession  in  the  grantor  is  a  sufficient  title  or  estate 
to  carry  the  covenants  down  through  the  line  of  conveyances  to 
a  remote  grantee.  This  doctrine  was  asserted  by  Judge  Finch 
when  the  case  was  here  on  a  former  appeal:  Mygatt  v.  Coe,  143 
N.  Y.  78.  The  authority  cited  by  him  to  sustain  that  proposition 
illustrates  what  he  evidently  meant  by  the  rule.  It  was  the  case 
of  Beddoe  v.  Wadsworth,  21  Wend.  120.  That  was  an  action 
upon  a  covenant  in  a  deed  like  the  one  now  under  consideration. 
Tlie  grantor  and  covenantor  had  no  title  when  he  made  the  con- 
veyance, and  it  was  claimed  that  since  he  never  had  any  interest 
in  the  land,  that  the  covenant  never  became  annexed  to  the  land, 
but  was  broken  at  the  moment  the  conveyance  was  made,  and  it 
did  not  pass  to  the  plaintiff,  who  was  a  remote  grantee.  There 
was  a  demurrer  to  the  declaration  and  the  case  turned  upon  facts 
admitted  by  the  demurrer.  The  declaration  alleged  that  the 
grantor  had  put  the  grantee  into  possession  of  the  lands  de- 
scribed in  the  deed,  and  this  fact  was  admitted  by  the  demurrer. 
It  was  held  that  the  delivery  of  possession  of  the  lands  by  the 
grantor  to  the  grantee  vested  in  the  latter  such  an  estate  as  car- 
ried the  covenants  with  it,  that  they  thus  became  annexed  to  the 
land  and  a  part  of  it,  and  passed  with  it  to  successive  grantees. 

This  principle  is  plainly  applicable  to  Mrs.  Coe.  When  she 
conveyed  to  Mrs.  Fisher  she  had  no  title  whatever,  biit  she  de- 
livered possession  to  her  grantee,  and  this  was  sufficient  to  at' 
taeh  her  covenant  to  the  land,  and  so  it  passed  with  the  land  te 
remote  grantees.  It  was  her  act  and  her  deed  that  conferred  pos- 
Bession  and  secured  enjoyment  of  the  premises  to  her  grantee. 
S.he  had  no  other  estate,  right,  or  title  to  the  property  through 
which  her  covenant  could  be  annexed  to  the  land  or  pass  with  it. 
There  is  no  difficulty  in  holding  that. the  covenant  of^the  wife 
was  annexed  to  the  land  by  the  *^^  delivery  of  the  possession  to 
her  grantee.  But  the  plaintiffs'  case  requires  us  to  go  still  fur- 
ther and  hold  that  her  husband  was  also  in  possession  and  de- 
livered such  possession  to  her  grantee  as  attached  his  covenants 
to  the  land  and  passed  them  to  remote  grantees.  The  basis  of  thia 
proposition  is,  that  the  husband  had  either  the  sole  possession  or 
a  divided  possession.  Since  a  married  woman  may  hold  real  es- 
tate in  her  own  right,  and  may  convey  the  same  in  like  manner 
as  if  she  were  unmarried,  there  must  attach  to  her  title  and  ac- 
company it  all  the  usual  incidents  and  marks  of  ownership.     She 
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holds  possession  of  her  lands  as  completely  as  if  she  were  a  feme 
sole,  and  delivers  such  possession  to  a  purchaser  by  the  same  act 
or  instrument  as  would  have  been  effectual  for  that  purpose  be- 
fore her  marriage.  If  the  real  estate  be  a  dwellinghouse  in 
which  she  resides,  the  presence  of  her  husband  there  as  the  head 
of  the  family,  cannot  in  the  least  detract  from  her  full  posses- 
sion and  ownership.  Her  title  and  possession  are  consistent  with 
all  the  rights  and  duties  that  arise  out  of  the  marital  relations. 
The  husband  is  the  head  of  the  family,  and  being  bound  to  pro- 
vide a  house  for  them  to  live  in,  the  fact  that  he  occupies  a  house 
owned  by  his  wife  and  pays  the  taxes  on  it  and  keeps  it  in  repair 
cannot  in  the  least  impair  her  title  to  or  possession  of  the  prop- 
erty. The  wife,  by  allowing  her  husband  in  such  cases  to  pay 
the  taxes,  make  repairs,  and  perform  such  duties  of  care  and 
management  as  are  incidental  to  the  occupation  of  the  property, 
and  usually  grow  out  of  the  marital  relations,  does  not  surrender 
her  possession  or  in  any  way  impair  her  title.  Such  acts  of  tha 
husband  can  no  more  affect  the  possession  or  title  of  his  wife, 
with  respect  to  her  separate  real  estate,  than  would  like  acts  done 
by  him  in  regard  to  the  property  of  a  stranger.  Any  other  rule 
would  tend  to  make  the  title  and  possession  of  a  married  wom.en 
to  her  separate  real  estate  less  secure  than  that  of  her  husband  or 
a  stranger  to  his  property. 

These  considerations  suggest  the  difficulty  which  the  plaintiffs 
must  meet  in  this  case  in  establishing  such  a  possession  in  the 
husband  when  he  joined  in  his  wife's  deed  as  would  "^^^  make  his 
covenant  run  with  the  land.  We  have  not  been  able  to  find  any 
authority,  and  we  have  been  referred  to  none,  to  sustain  the  prop- 
osition that  the  husband  can  become  possessed  of  an  interest  or 
estate  in  his  wife's  land  sufficient  to  carry  his  covenants  in  the 
wife's  deed  with  the  land  to  remote  grantees  as  a  result  of  such 
acts  on  his  part  with  respect  to  the  property  as  appear  in  this 
case. 

Of  course,  it  is  possible  for  the  wife  to  surrender  the  posses- 
sion or  convey  the  title  to  her  husband,  but  such  a  change  should 
be  manifested  by  some  unequivocal  act  on  her  part,  plainly  indi- 
cating her  intention  to  vest  some  interest  in  the  husband.  "When 
this  case  was  here  on  the  last  appeal  we  decided  two  propositions: 
1.  That  the  evidence  in  the  record  did  not  sustain  the  finding 
that  the  husband  was  in  such  possession  at  the  time  he  joined  in 
the  deed  of  his  wife  as  would  carry  his  covenant  to  a  remote 
grantee;  2.  That  the  recital  in  the  deed  of  the  receipt  of  the  con- 
sideration by  the  grantors  was  not  conclusive  in  any  inquiry  as 
to  the  actual  possession  of  the  property  at  the  time  of  the  grant. 
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but  it  could  be  shown  by  evidence  dehors  the  deed  whether  it  was 
the  husband  or  the  wife  that  received  the  consideration. 

It  remains  to  consider  how  far  the  evidence  produced  on  the 
last  trial  has  changed  the  situation.  The  case  comes  to  us  now  as 
it  did  then  with  a  finding  by  the  trial  court  that  the  husband  was 
in  possession  of  the  real  estate  at  the  time  of  the  grant.  The  ad- 
ditional evidence  consists:  1.  Of  proof  that  the  husband  nego- 
tiated the  sale;  2.  That  he  executed  a  written  contract  of  sale 
in  his  own  name;  3.  That  he  delivered  the  deed  to  Mrs.  Fisher, 
received  a  check  to  his  order  for  part  of  the  purchase  money, 
and  took  back  the  bond  and  mortgage  to  his  wife  for  the  bal- 
ance. 

The  question  is.  Do  these  acts  on  the  part  of  the  husband 
prove  that  his  wife  had  surrendered  to  him  the  possession,  or 
conveyed  to  him  any  interest  in  the  land  sufficient  to  carry  his 
covenant  down  through  the  line  of  conveyances  to  the  plain- 
tiffs? We  think  not.  They  are  all  such  acts  of  care,  manage- 
ment, and  agency  by  the  husband,  with  respect  to  his  wife's  *^* 
property,  as  naturally  and  necessarily  proceed  from  the  relation 
of  husband  and  wife.  They  do  not  show  that  the  original  title 
or  possession  of  the  wife  had  been  changed.  They  are  such  acts, 
and  such  only,  as  a  man  of  business  would  be  expected  to  per- 
form with  respect  to  the  sale  and  conveyance  of  his  wife's  real 
estate.  If  the  wife  cannot  avail  herself  of  the  advice  and  busi- 
ness ability  of  her  husband  concerning  the  care  and  manage- 
ment of  her  property,  without,  at  the  same  time,  furnishing  evi- 
dence against  her  own  title  and  possession,  then  she -must  em- 
ploy strangers  to  act  for  her,  since  she  cannot  always  act  for  her- 
self. The  law  does  not  impose  any  such  unreasonable  restriction 
upon  her  right  to  hold  and  convey  property.  There  is  no  ques- 
tion here  of  fraud  against  the  rights  of  creditors.  In  all  such 
cases,  where  there  is  reason  to  suspect  that  the  title  of  the  wife 
is  nominal  or  in  trust  for  the  benefit  of  the  husband,  such  acts 
as  are  disclosed  by  the  record  in  this  case  with  respe/t  to  the 
property,  when  connected  with  other  facts  and  circumstances, 
become  quite  significant,  and,  doubtless,  tend  to  prove  that  the 
husband  may  have  some  secret  interest  in  the  property.  But  here 
there  is  no  controversy  about  the  fact  that  the  wife  purchased 
and  paid  for  this  property  and  took  the  title  in  her  own  name 
and  in  her  own  right.  The  only  question  is,  whether  the  acts  of 
the  husband,  done  with  the  consent  of  the  wife,  are  evidence  suffi- 
cient to  establish  the  fact  that  she  subsequently,  in  some  man- 
ner, transferred  some  legal  interest  or  estate  in  the  property  ta 
her  husband  so  as  to  attach  his  covenant  to  the  land  and  render 
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it  capable  of  transfer  with  the  land  itself;  and  this  result  must 
be  accomplished,  if  at  all,  against  the  husband's  express  disclaim- 
€r,  as  a  witness,  of  any  interest  whatever  in  the  property. 

It  was  ascertained  and  adjudged  years  after  the  conveyance 
that  neither  he  nor  his  wife  had  in  fact  any  title  to  or  interest  in 
the  land  conveyed,  but,  at  the  time,  all  the  parties  to  the  trans- 
action supposed  that  the  wife  had  good  title.  She  had,  how- 
ever, when  she  conveyed,  the  power  to  put  her  grantee  into  pos- 
session, and  her  deed  did  give  such  possession.  Her  **''*  rela- 
tions to  the  property  and  her  actual  dominion  over  it  were  such 
that  her  covenants  became  annexed  to  the  land  and  passed  with 
the  possession  from  one  to  another,  but  her  husband  had  no  such 
dominion  over  it  and  held  no  such  legal  relations  to  it,  though  he 
joined  in  the  conveyance. 

The  possession  was  all  that  the  wife  ever  really  had  to  con- 
vey, and  it  is  quite  difficult  to  conceive  how  this  could  be  so  di- 
vided with  her  husband  as  to  make  the  covenants  of  both  ef- 
fectual as  obligations  running  with  the  land.  The  written  con- 
tract of  sale,  which  the  husband  executed  in  his  own  name,  bound 
him  to  convey  with  covenants,  but  when  the  deed  was  executed 
it  disclosed  the  fact  upon  its  face  that  the  wife  was  seised  of  the 
premises  in  fee  simple,  which,  of  course,  excluded  the  possibility 
of  any  interest  in  the  husband,  and  his  covenants  denoted,  not 
that  he  had  any  interest  or  title  whatever,  but  that  his  wife  had 
an  indefeasible  estate  of  inheritance  in  fee  simple.  There  is 
nothing  upon  the  face  of  the  deed  that  indicates  that  the  hus- 
band professed  to  have  any  interest  whatever  in  the  land,  but 
the  contrary  inference  is  deduced  from  the  form  of  the  covenant. 
In  view  of  the  positive  testimony  of  the  husband  that  he  had 
no  legal  interest  in  the  land,  and  of  what  appears  upon  the  face 
of  the  deed  itself,  the  circumstance  that  the  check  for  the  cash 
portion  of  the  purchase  money  was  made  payable  to  the  order  of 
the  husband  is  not  very  significant. 

At  most  these  acts  on  the  part  of  the  husband  raise  only  a 
presumption  which  is  overthrown  by  the  deed,  the  testimony 
of  the  husband,  and  the  other  general  facts  in  the  case  which  are 
not  disputed. 

There  may  be  some  hardship  to  the  plaintiffs  in  this  case,  but 
we  are  dealing  with  a  doctrine  of  the  common  law,  applicable  to 
covenants  in  conveyances  of  real  estate,  which  we  do  not  feel  at 
liberty  to  disregard.  The  reasons  in  which  it  originated  may  not 
•now  have  the  force  that  they  formerly  had;  but  it  is  somewhat 
significant  that  the  very  able  counsel,  who  have  been  enp-asfpd  for 
years  in  the  prosecution  of  this  case,  have  not  been  able  to  dis- 
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cover  any  authority  holding  that  a  ***®  husband  can  be  made  lia- 
ble for  damages  upon  such  a  covenant  in  the  deed  of  his  wife 
conveying  her  own  property  under  such  circumstances  as  appear 
in  this  record.  That  fact  alone  is  an  argument  against  the  right 
to  maintain  the  action  which  cannot  be  ignored,  since,  in  the 
nature  of  things,  transactions  of  like  character  must  have  been 
and  are  of  frequent  occurrence.  The  rule  that  the  covenant  of 
a  stranger  to  the  title  is  personal  to  the  covenantee  and  incapa- 
ble of  transmission  by  a  mere  conveyance  of  the  land  must,  in 
the  absence  of  special  facts  and  circumstances,  apply  to  a  hus- 
band who  becomes  a  party  to  a  deed  by  his  wife  conveying  her 
own  land.  The  plaintiffs  have  attempted  to  take  this  case  out 
of  the  operation  of  the  general  rule  by  showing  that  there  was 
acme  estate  in  the  husband  suflicient  to  carry  the  covenants  to 
the  land,  but  we  think  that  this  claim  has  no  substantial  basis  of 
fact  upon  which  to  rest.  We  do  not  think  that  the  facts  in  the 
case  justify  the  inference  that  any  right  or  interest  which  the 
wife  had  was  divided  with  her  husband,  or  that  he  ever  had  the 
power  to  deliver  any  possession  of  the  property  to  another,  or 
that  he  ever,  in  fact,  assumed  to  do  so.  The  husband's  signa- 
ture to  the  deed  gave  the  grantee  no  right  to  the  possession  that 
she  would  not  have  had  without  it.  It  added  nothing  to  the 
force  or  effect  of  the  conveyance,  while  that  of  the  wife  secured 
to  her  grantee  all  the  right  and  title  that  she  ever  had,  which 
was  simply  the  actual  possession.  The  husband  had  no  more  pos- 
session as  against  his  wife  than  one  of  the  children  would  have 
had,  who  had  done  or  performed  like  acts  with  respect  to  the 
property,  under  the  same  circumstances. 

The  conception  of  possession  in  the  husband  in  such  cases 
may  be  traced  largely  to  that  instinct  of  the  mind  which  so 
readily  attributes  to  the  husband,  by  reason  of  his  headship  of 
the  family,  the  possession  and  dominion  of  the  family  home. 
That  conclusion,  however,  will  be  dissipated  by  an  application  to 
the  question  of  the  legal  principles  that  grow  out  of  the  right  of 
the  wife  to  hold  and  convey  real  property.  The  actual  posses- 
sion of  the  property  is  one  of  the  incidents  that  flow  from  this 
right,  and  it  must  be  in  the  wife  in  most  if  not  ^^"^  in  all  cases 
where  she  has  the  legal  title,  and,  when  possession  is  once  de- 
livered to  her,  it  is  not  lost  or  impaired  by  permitting  her  hus- 
band to  exercise  acts  of  care,  management,  or  agency  with  re- 
spect to  the  property. 

The  nature  of  the  husband's  covenant  cannot  be  affected  by 
the  fact  that  at  common  law  he  had  an  interest  in  the  real  prop- 
erty of  his  wife.  The  common-law  risrhts  of  the  husband  in  the 
wife's  realty  have  been  abolished,  and  did  not  exist  when  the  cov- 
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enant  in  question  was  made,  and  so  we  are  not  concerned  with 
the  question  as  to  the  legal  character  of  the  covenant  when  the 
relations  of  husband  and  wife  were  governed  by  the  rules  of  the 
common  law.  I  have  not  referred  to  the  cases  and  authorities 
that  mark  the  distinction  between  covenants  in  deeds  that  are 
personal  to  the  covenantee  and  those  that  run  with  the  land. 
These  cases  have  been  very  fully  examined  and  explained  on  the 
former  appeals  in  this  case.  The  controversy  has  reached  a  stage 
where  both  parties  are  in  the  attitude  of  admitting  that  the  na- 
Iture  of  the  covenant,  whether  personal  or  one  running  with  the 
land,  must  depend  entirely  upon  the  fact  of  possession"  in  the 
husband,  and  the  transmission  by  him  of  possession  to  the  gran- 
tee under  the  deed. 

We  are  of  the  opinion  that  the  plaintiffs  failed  to  establish  this 
primary  fact,  and  that  the  judgment  of  the  court  below  should, 

therefore,  be  affirmed,  with  costs. 

» 

BAKTLETT,  J.,  dissenting.  I  vote  for  reversal  upon  the  fol- 
lowing grounds,  viz.:  I.  For  the  purposes  of  this  appeal,  the 
defendant,  George  S.  Coe,  must  be  deemed  to  have  been  in  pos- 
session of  the  premises  at  the  time  he  Joined  in  the  deed  with  his 
wife,  for  the  reason  that  the  order  of  the  appellate  division  does 
not  sliow  that  the  reversal  was  on  questions  of  fact;  2.  If  the 
question  of  fact  is  before  us,  the  record  shows  that  the  trial 
judge  was  warranted  in  finding  George  S.  Coe  in  possession.  The 
facts  tending  to  show  possession  are  much  stronger  now 'than  on 
a  former  appeal,  when  Judge  Finch,  writing  for  ^^^  this  court, 
stated  that  it  was  not  possible  to  say  that  Coe  was  a  stranger  to 
the  title  and  transferred  no  estate  to  which  his  covenant  of  war- 
ranty could  attach:  Mygatt  v.  Coe,  142  N.  Y.  86;  3.  The  plain- 
tiffs are  entitled  to  maintain  this  action  by  virtue  of  the  title 
they  acquired  on  the  foreclosure  sale  of  their  mortgage  from 
Nancy  Fisher. 

By  the  sheriff's  deed  the  plaintiffs  took  the  entire  estate  of 
the  mortgagor  as  it  existed  at  the  time  the  mortgage  was  exe- 
cuted, unaffected  by  her  subsequent  acts,  and  Coe's  covenant  ran 
to  the  plaintiffs  as  well  as  to  the  grantee  of  the  mortgagor,  in 
proportion  to  their  respective  rights,  and  was  divisible  accord- 
ingly: Mygatt  V.  Coe,  142  N.  Y.  89;  Rector  etc.  v.  Mack,  93  N. 
Y.  493;  45  Am.  Eep.  260. 

Andrews,  C.  J.,  Gray  and  Vann,  J  J.,  concur  with  O'Brien, 
J.,  for  affirmance. 

TTai<Tht  and  Martin,  JJ.,  concur  with  Bartlett,  J.,  for  reversal. 

Judgment  afl&nned. 
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DEEDS— HUSBAND  AND  WIFE— COVENANTS  REAL  AND 
PERSONAL— WHEN  RUN  WITH  THE  LAND— The  fundamental 
distinction  between  real  and  personal  covenants  is  that  the  former 
run  with  the  land,  inuring  to  the  benefit  of,  or  becoming  binding  up- 
on, subsequent  grantees,  while  the  latter  do  not  run  with  the  land, 
and  are  binding  only  upon  the  covenantor  and  his  personal  i-epresen- 
tatives  and  in  favor  of  the  covenantee:  Extended  note  to  Morse  v. 
Garner,  47  Am.  Dec.  569.  If  the  grantor  be  not  seised  when  he 
malies  the  conveyance,  his  covenant  of  warranty  is  merely  personal, 
and  does  not  attach  and  run.  He  must  have  capacity  to  convey  the 
land  itself  to  which  the  covenant  is  incident:  Note  to  Morse  v.  Gar- 
ner, 47  Am.  Dec.  5(39.  As  to  the  effect  of  covenants  of  warranty  in 
deeds  of  married  women,  see  extended  note  to  Nash  v,  Spofford,  43 
Am.  Dec.  426-428;  Hill  v.  West,  8  Ohio,  222;  31  Am.  Dec.  442;  also. 
Dean  v.  Shelley,  57  Pa.  St.  426;  98  Am.  Dec.  235. 

HUSBAND  AND  WIFE— WU  L"S  SEPARATE  PROPERTY— EF- 
FECT OF  HUSBAND'S  POSSESSION  AND  CONTROL  OVER.— 
The  possession  by  a  husband  and  wife  of  the  wife's  land  is  referable 
to  her  title,  and  the  marital  relation.  His  occupancy  of  it  results 
from,  and  accords  with,  his  relation  to  the  owner,  and  it  Is  not  in  any 
sense  adverse  to  hers,  nor,  as  between  them  will  the  mere  continu- 
ance of  such  occupancy  for  any  space  of  time  operate  In  equity,  or 
l)y  force  of  any  statute,  as  an  extinguishment  or  bar  to  the  assertion 
of  her  title:  Note  to  Miller  v.  Barker,  45  Am.  St.  Rep.  683.  The  fact 
that  a  husband  has  the  management  of  his  wife's  separate  personal 
property  as  if  it  belonged  to  him,  and  not  to  the  wife,  will  not  affect 
her  title  to  it,  so  far  as  the  creditors  of  the  husband  are  concerned: 
Second  Nat.  Bank  v.  Merrill,  81  Wis.  151;  29  Am.  St.  Rep.  877,  and 
note.  See,  also,  Wells  v.  Batts,  112  N.  O.  283;  34  Am.  St.  Rep.  506, 
and  note. 
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DEVISES,  WHEN  NOT  TO  A  CLASS  AND  THEREFORE 
SUBJECT  TO  LAPSE.— A  devise  to  the  testator's  aunt,  naming  her, 
and  to  his  cousins,  naming  seven  persons,  each  to  take  an  equal 
share,  is  not  a  devise  to  a  class,  though  all  the  cousins  are  the  chil- 
dren of  such  aunt.  Therefore,  upon  the  dealh  of  any  of  such  cou- 
sins, his  or  her  devise  lapses  and  goes  into  the  residue. 

WILLS— CONSTRUCTION  OF  PROVISIONS  IN  FAVOR  OP 
A  TESTATOR'S  WIFE.— Provisions  hi  a  will  in  favor  of  the  wife 
of  a  testator  should  be  libei-ally  construed  in  her  favor,  and  the  ^tev- 
ocatiou  of  a  devise  to  her  will  not  be  presumed  in  the  absence  of  ex- 
press words  of  a  clear,  unequivocal  implication. 

WILLS— LAPSED  DEVISE,  WHEN  VESTS  IN  THE  WIFE 
AS  RESIDUARY  DEVISEE.- If  a  will  purports  to  give  to  the  wife 
of  the  testator  all  his  real  estate  except  therein  otherwise  given,  and 
In  a  succeeding  clause  gives  to  certain  persons  therein  designated 
certain  real  property  to  hold,  share  and  share  alike,  and  some  of  the 
devisees  die  before  the  testator,  and  the  devise  as  to  their  share 
lapses,  such  shares  vest  in  the  wife  as  residuary  devisee,  altliough 
the  will  in  a  subsequent  clause  declares  that  all  the  residue  of  the 
testator's  estate,  if  any  Ihere  be,  is  devised  to  his  heirs  at  law  at 
the  time  of  his  decease.  This  last  clause  can  become  operative  only 
In  the  event  of  the  death  of  the  wife  before  that  of  the  testator,  and 
ber  consequent  inability  to  take  under  the  residuary  devise  to  her. 
Am.  Br.  Rk».,  Vol.  L VII.  — 34 
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Action  for  the  partition  of  certain  lands  which  in  his  lifetime 
belonged  to  Samuel  Bowne  Duryea.     He  died  testate,  leaving  a 
wife  but  no  descendants.     He  had  two  brothers  of    the  half 
blood,  children  of   his  father,  and  three  cousins,  who  were   his 
only  heirs  of   the  whole  blood  of  his  mother.     He  left  a  will, 
the  first,  second,  sixth,  eighth,  and  tenth  clauses  of  which  were 
OS    follows:  "First,  J  give    to  my  beloved  wife,  Kate    Duryea, 
fill  my  personal  property  and  estate  not  herein  otherwise  be- 
queathed, unless  in  the  contingency  of  my  surviving  her,  or  of 
her  and  my  decease  on  the  same  day,  or  by  occasion  of  the  same 
wreck  or  casualty  proving  fatal  to  both,  and  in  that  case  I  be- 
•queath  said  personal  estate  to  my  next  of  kin.     The  provisions  of 
this  will,  in  favor  of   my  wife,  are  made   by  me  and  are  to  be 
accepted  by  her  in  lieu  of  all  claims  of  dower  in  my  real  estate 
or  any  portion  thereof.     Second.     All  my  real  estate,  except  the 
portions  thereof  hereinafter  otherwise  given  or  disposed  of,  I 
give  in  like  manner  to  my  said  wife,  if  I  leave  no  issue,  but  if  I 
leave  any  children  living  or  afterborn,  or  the  descendants  of  any 
deceased  child,  I  give  the  real  property  in  this  clause  devised  to 
my  wife  and  such  issue  in  equal  shares,  that  is,  each  child,  the 
representative  of  each  deceased  child,  as  a  class,  and  my  wife,  are 
ge\erally  and  respectively  to  take  equal  shares  therein."  ''Sixth.  I 
give  and  devise  to  my  aunt  Catherine  Elwell  and  my  cousins 
Mary  S.  Elmendorf,  John  D.  Elwell,  Joseph  S.  Elwell,  Cornelius 
A.  Elwell,  Annie  A.  Elwell,  James  H.  Elwell,  and  Sarah  E.  El- 
well (each  to  take  an  equal  share  therein),  my  lots  on  the  south- 
erly line  of  Sixtieth  street,  between  First  avenue  and  Avenue  A, 
in  the  city  of  New  York;  also  my  lots  on  the  southerly  line  of 
Sixty-first  street,  between  First  avenue  and  Avenue  A  in  the 
city  of  New  York;  also  my  lots  and  premises  now  or  hereafter 
known  as  No.  276  Mott  street,  in  the  city  of  New  York,  and  also 
my  house  and  lot  now  or  heretofore  known  as  143  Mercer  street, 
in  the  city  of   New  York."     "Eighth.  I  give    to    my  issue  (if 
any  me  surviving,  or,  if   I  leave   no   such   issue),  then   to   the 
Brooklyn  Children's  Aid  Society  of  the  city  of  Brooklyn,  all  my 
lots  situate  on  Clinton  street,  Bush  street,  Leonard  street,  Grin- 
nele  street,  Eichard  street,  Sullivan  street,  Walcott  street,  and 
King  street,  all  situate  in  the  Twelfth  ward  of  the  city  of  Brook- 
lyn, as  the  wards  are  now  numbered."    "Tenth.  All  the  residue 
of  ray  real  estate,  if  any  there  prove  to  be,  I  give  and  devise  to 
those  who  may  be  my  heirs  at  law,  at  the  time  of  my  decease,  and 
in  the  same  proportion  in  which  they  would  have  taken  if,  as  to 
such  residue,  I  should  liave  died  intestate."    After  the  making  of 
the  will  two  of  the  devisees  named  in  the  sixth  clause  died. 
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James  W.  Gerard,  Jr.,  and  John  M.  Bowers,  Charles  E.  West- 
brook,  Edward  W.  Ditraars,  for  the  appellants. 

James  Cr.  Flanders  and  Francis  L.  Stetson,  for  Kate  Duryea. 

482  VANiSj",  J.  The  plaintiff,  who  is  one  of  the  devisees 
named  in  the  sixth  clause  of  the  will,  seeks  to  partition  the  lands 
devised  thereby,  except  such  parts  thereof  as  were  sold  by  the 
testator  in  his  lifetime.  Her  right  to  partition  is  not  disputed, 
and  it  is  conceded  that  each  of  the  six  surviving  devisees  men- 
tioned in  said  clause  has  title  to  an  undivided  eighth  of  the 
premises  in  question.  The  contest  arises  over  the  undivided  two- 
eighths  devised  to  Catherine  and  Cornelius  R.  Elwell,  which  are 
claimed  by  various  parties  upon  the  following  grounds:  Mrs. 
Kate  Duryea,  the  widow,  claims  that  the  gifts  to  those  dece- 
dents lapsed  because  they  died  before  the  testator,  and  that  she 
takes  the  estate  represented  by  such  devisees  as  residuary  legatee 
under  the  second  clause  of  the  will. 

The  defendants  Pierrepont  and  Harmanus  Duryea  claim  that, 
as  brothers  of  the  half  blood,  they  are  the  sole  heirs  at  law  of 
the  testator,  and  that,  the  devises  having  lapsed,  they  take  as 
residuary  devisees  under  the  tenth  clause. 

The  defendants  King  also  claim  under  the  tenth  clause,  but 
upon  the  ground  that,  as  cousins  of  the  whole  blood  of  the  moth- 
er, they  are  the  heirs  at  law  as  to  seven-eighths  of  the  estate  cov- 
ered by  the  devise  alleged  to  have  lapsed,  because  that  proportion 
of  the  property  in  question  came  to  the  testator  by  devise,  under 
the  wills  of  maternal  ancestors,  and  that  Pierrepont  and  Harma- 
nus Duryea  are  not  of  the  blood  of  those  ancestors. 

The  defendant  John  D.  Elwell  claims  that  the  gift  in  the 
sixth  clause  was  to  tlie  devisees  therein  named  as  a  class,  and 
that  the  survivors,  of  whom  he  is  one,  take  the  whole. 

It  M'ill  be  convenient  to  first  consider  whether  the  shares  in 
question  passed  to  the  devisees  of  the  sixth  clause,  as  a  class,  with 
the  right  of  survivorship,  or  lapsing,  fell  into  the  residuum  and 
passed  under  one  of  the  residuary  clauses.  **^  The  answer  to 
this  question  depends  on  the  intention  of  the  testator,  which  is  to 
be  learned  from  reading  the  whole  will,  aided,  if  there  is  any  am- 
biguity, by  a  reference  to  such  extrinsic  facts  as  were  known  to 
the  testator  when  he  executed  it.  The  mode  of  the  gift  is  to 
"my  aunt,"  giving  her  full  name,  and  to  my  "cousins,"  giving 
the  full  name  of  each,  and  adding  "each  to  take  an  equal  share 
therein." 

Tims,  we  have  a  devise  to  eie-ht  persona,  each  designated  by 
name,  with  nothing  on  the  face  of  the  will  to  indicate  that  they 
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compose  a  class,  or  even  that  they  are  members  of  the  same  fam- 
ily, although  it  appears  from  evidence  outside  of  the  will  that 
they  constituted  the  Elwell  family,  consisting  of  a  mother  and 
her  seven  children.  The  words  "aunt"  and  "cousins,"  as  thus 
used,  may  properly  be  regarded  as  merely  descriptive  of  the  per- 
sons named  for  the  purpose  of  identification,  and  not  as  indicat- 
ing a  class.  There  is  no  reference  in  any  other  portion  of  the 
will  either  to  the  devisees  of  the  sixth  clause  or  to  the  estate  de- 
vised therein.  There  is  no  double  description,  both  by  individual 
names  and  as  a  class,  nor  a  gift  to  a  body  of  persons,  uncertain 
in  number,  collectively  described.  The  devise  was  to  eight  per- 
sons nominatim,  in  equal  shares,  with  no  vords  necessarily 
pointing  to  a  class.  There  is  nothing  in  the  rest  of  the  will  that 
bears  upon  the  intention  of  the  testator  as  to  the  point  under 
consideration  aside  from  the  residuary  clauses  which  prevent  par- 
tial intestacy,  except  that  it  appears  when  he  wished  to  give  to  a 
class,  as  he  did  in  the  second  clause,  or  to  provide  against  a  lapse, 
as  ^^e  did  in  the  seventh  clause,  he  made  his  meaning  clear  be- 
yond a  doubt  by  the  use  of  express  terms.  The  designation  of 
the  devisees  by  giving  the  full  name  of  each  constituted  them 
personae  designatae  as  those  words  are  known  in  the  law.  There 
was  no  perfect  devise  except  to  the  devisees  by  name.  Omitting 
the  names,  the  gift  would  fail  for  uncertainty,  as  the  testator  had 
more  than  one  aunt  and  more  than  seven  cousins.  "In  a  gift  to 
a  class  you  look  to  the  description  and  inquire  what  individuals 
answer  to  it,  and  those  who  do  answer  to  it  are  the  legatees 
described":  *«*  13  Am.  &  Eng.  Ency.  of  Law,  61.  While  the 
mere  fact  that  part  of  the?  persons  composing  a  class  are  named 
is  not  controlling,  when  all  are  named,  each  by  his  or  her  name 
in  full,  and  an  equal  share  is  given  to  each,  the  presumption  is, 
that  they  are  to  take  in  their  individual  and  not  in  their  collec- 
tive capacity,  although  this  may  be  rebutted  by  other  parts  of 
the  will  showing  a  difl'erent  intention,  which,  as  we  have  seen, 
does  not  appear  in  the  will  in  question:  3  Jarman  on  Wills,  8; 
Woeruer's  American  Law  of  Administration,  sec.  434.  As  was 
said  by  Judge  Comstock  in  Savage  v.  Burnham,  17  N.  Y.  561, 
575:  "When  a  will  directs  an  aggregate  fund  to  be  divided 
amongst  individuals  by  name,  share  and  share  alike,  the  rule 
seems  to  be  well  settled  that  the  interests  of  those  dying  before 
the  testator  are  deemed  to  have  lapsed."  The  courts  invariably 
attach  great  importance  to  the  designation  of  the  devisees  sever- 
ally by  name,  and  to  a  provision  that  they  shall  share  the  gift 
in  fixed  and  definite  proportions.  To  quote  Judge  Comstock 
again:   "When  an  equality  or  inequality  of  shares  is  prescribed 


April,  1897.]  MoFFETT  v.  Elmendorp.  533 

in  express  words,  the  language  was  always  held  to  create"  the  re- 
lation of  tenants  in  common:  Downing  v.  Marshall,  23  N.  Y. 
d66,  373;  80  Am.  Dec.  290.  When  it  so  happens  that  the  devise 
is  to  a  class,  as  such,  without  naming  the  individuals  or  provid- 
ing that  each  shall  take  a  definite  share,  as  was  the  case  in 
Magaw  V.  Field,  48  IST.  Y.  668,  where  the  gift  was  "to  the  childreii 
of  Van  Brund  Magaw,"  it  is  held  a  gift  to  a  class,  and  that  only 
the  survivors  take.  Necessarily,  where  the  devisees  are  described 
as  a  class  only,  their  names  not  being  mentioned,  and  there  is 
nothing  to  indicate  a  gift  to  individuals,  the  gift  is  to  a  class  as 
such,  and  not  to  particular  persons  who  may  compose  a  class.  If 
they  did  not  take  as  a  class,  the^  could  not  take  at  all.  In  Hop- 
pock  V.  Tucker,  59  N.  Y.  202,  the  devise  was  to  three  persons  by 
name,  and  as  "the  children  of  my  deceased  daughter  Ann  Maria." 
The  court,  through  Chief  Judge  Church,  said:  "It  must  be  con- 
ceded that  the  clause,  as  it  is  written,  with  its  double  description, 
free  from  the  influence  or  control  of  other  portions  of  the  will, 
would,  according  to  the  adjudicated  cases,  be  construed  as  a  ^^'^ 
personal  legacy  to  each  child:  Ashling  v.  Knowles,  3  Drew.  593; 
Yiner  v.  Francis,  2  Cox  Eq.  190;  Denn  v.  Gaskin,  Cowp.  657; 
Bain  v.  Lescher,  11  Sim.  397.  The  law  infers  this  intent  from 
the  specification  of  names,  and  regards  the  descriptive  portion  of 
the  clause  as  intended  for  identification."  The  court  concluded, 
however,  wholly  from  other  and  quite  significant  language  used 
in  a  difEerent  part  of  the  will  then  under  consideration,  that  the 
devisees  took  as  a  class,  the  intention  of  the  testator  to  that  ef- 
fect plainly  appearing.  In  Matter  of  Wells,  113  N.  Y.  396,  10 
Am.  St.  Eep.  457,  the  devise  was  of  "one-eighth  part  to  each  of 
five  persons  named  and  one-eighth  part  to  the  children  of  three 
other  persons  .  .  .  .  *to  have  and  to  hold  the  same  to  them, 
their  heirs  and  assigns  forever.* "  Four  of  the  devisees  having 
died  before  the  testator,  it  was  held  that  the  devise  to  them 
lapsed.  In  Matter  of  Kimberly,  150  N.  Y.  90,  where  the  gi:^ 
was  "unto  my  three  sisters,  Mary,  Annie,. and  Louisa,"  the  court 
held  that  it  was  not  to  them  as  joint  tenants,  nor  as  a  class,  but 
as  tenants  in  common,  and,  as  one  of  the  three  died  before  the 
testator,  that  her  devise  lapsed,  although  the  result  was  partial 
intestacy.  The  court  based  its  conclusion  upon  the  ground  that 
the  number  of  the  donees  was  certain,  and  the  share  each  was 
to  receive  was  also  certain  and.  in  no  way  dependent  for  its 
amount  upon  the  number  who  might  survive. 

We  find  no  precedent  of  this  court  authorizing  the  conclusion 
that  the  devisees  of  the  sixth  clause  took  as  a  class.  We  think 
that  by  naming  the  devisees  and  giving  an  equal  share  to  each. 
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without  the  use  of  any  word  applying  strictly  to  a  class,  or  any- 
thing requiring  a  class  to  satisfy  the  scheme  of  the  will,  the  tes- 
tator intended  to  make  the  beneficiaries  of  that  clause  tenants  in 
common,  and  that  they  should  take  distributively  and  not  col- 
lectively. The  lapsed  devises  went  into  the  residue,  as  the  com- 
mon-law rule  to  the  contrary  has  been  done  away  with  by  stat- 
ute, and  there  is  no  longer  any  diil'erence  as  to  the  operation  of 
a  residuary  clause  between  lapsed  devises  and  lapsed  legacies: 
Gruikshank  v.  Home  for  the  Friendless,  113  N.  Y.  337,  353;  2 
Kev.  Stats.,  sec.  5,  p.  57. 

4SG  rjy^Q  discussiou  is  now  narrowed  to  the  residuary  devisees, 
but  it  is  not  easy  to  determine  under  what  residuary  clause  the 
lapsed  devises  passed.  It  is  clear  that  the  testator  did  not  intend 
to  die  intestate  as  to  any  portion  of  his  property,  either  real  or 
personal,  for  there  are  three  residuary  clauses  in  his  will.  The  first 
is  unimportant,  as  it  relates  to  personal  property  only,  except  as 
it  shows  unusual  care  to  provide  against  every  possible  contin- 
gency that  the  uncertainty  of  life  might  bring,  and  to  protect 
his  estate  from  partial  intestacy,  no  matter  what  might  happen. 
Having  his  wife  first  in  mind,  he  gave  all  his  personal  estate  to 
her,  if  she  should  survive  him;  but  if  he  proved  the  survivor,  or 
it  they  both  died  on  the  same  day  or  by  reason  of  the  same 
casualty,  he  gave  it  to  his  next  of  kin. 

The  second  and  third  residuary  clauses,  relating  exclusively  to 
real  estate,  appear  in  the  second  and  tenth  paragraphs  of  the 
will.  By  the  former,  which  may  be  termed  the  special  resid- 
uary clause,  he  continued  to  favor  his  wife,  for  he  gave  her  all 
his  real  estate,  not  otherwise  given,  unless  he  should  leave  de- 
scendants, and  in  that  event  he  gave  all  to  her  and  to  them.  He 
did  not,  however,  by  this  clause,  which  disposed  of  more  property 
than  any  other  paragraph  in  his  will,  provide  against  contin- 
gencies involving  partial  intestacy  with  the  same  care  that  he 
showed  in  disposing  of  his  personal  property,  for  he  failed  to  di- 
rect where  the  residuum  of  his  real  estate  should  go  in  case  he 
survived  his  wife  and  died  without  descendants.  There  was  an- 
other contingency  left  unprovided  for,  and  that  was  the  possi- 
bility that  his  wife  might  not  accept  the  provisions  of  his  will  in 
lieu  of  dower,  as  he  had  previously  required.  As  his  property  con- 
sisted mainly  of  real  estate,  this  was  of  much  importance  and  was 
not  likely  to  be  overlooked  in  a  will  drawn  with  the  care  and  fore- 
sight of  the  one  under  consideration.  By  the  tenth  clause,  how- 
ever, which  is  a  general  residuary  clause  relating  to  real  property, 
he  provided  against  both  of  these  contingencies  and  thereby  shut 
out  the  last  possibility  of  partial  intestacy.  He  evidently  regarded 
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it  as  a  safety  clause  and  adopted  it  to  provide  against  ^'^  remote 
contingencies.  That  he  did  not  expect  any  residuum  for  this- 
paragraph  to  act  upon  is  indicated  by  his  expression,  "if  any 
there  prove  to  be,"  referring  to  real  estate.  The  gift  "to  those' 
who  may  be  my  heirs  at  law  at  the  time  of  my  decease"  indi» 
cates  that  he  thought  he  was  dealing  with  possibilities  rather 
than  probabilities,  and  thus  supports  the  theory  of  a  safety 
clause.  Apparently,  he  did  not  expect  that  anything  would  pass- 
by  the  tenth  clause,  but  inserted  it  from  abundant  caution  in  or- 
der to  provide  for  an  improbable  contingency.  The  codicil 
throws  little  light  on  the  question  before  us.  Although  it  wa& 
executed  after  the  death  of  at  least  one  of  his  devisees,  and  it  re- 
voked the  contingent  devise  of  a  large  amoimt  of  real  estate  in 
the  eighth  clause,  still  he  did  not  direct  to  whom  the  gifts  thua 
affected  should  go,  except  as  he  had  already  directed  in  the  re- 
siduary clauses  of  his  will.  The  fact  that  he  made  no  further 
disposition  of  the  subject  matter  simply  shows  that  he  was  satis- 
fied with  the  way  it  would  go  under  the  general  provisions  of  his 
will.  As  the  codicil  gave  to  strangers  about  one-fourth  of  the 
personal  property  bequeathed  by  the  will  to  his  wife,  it  is  rea- 
sonable to  believe  that  he  intended  to  make  it  up  to  her  by  allow- 
ing her  to  take  the  addition  to  the  real  estate  not  specifically  dis- 
pose d  of.  Provisions  for  the  benefit  of  a  wife  should  be  con- 
strued liberally  in  her  favor.  It  is  clear  that  he  did  not  intend 
by  the  tenth  clause  to  revoke  the  prior  devise  to  his  wife,  as  that 
would  be  hostile  to  his  general  purpose,  and  would  render  the 
provisions  for  her  of  less  value  than  her  rights  under  the  statute: 
Stimson  v.  Yroman,  99  N.  Y.  74,  80;  Thurber  v.  Chambers,  65 
N.  Y.  42,  48.  This  could  be  done  "only  by  express  words  or  by 
clear  and  undoubted  implication":  Freeman  v.  Coit,  96  N.  Y.  63, 
68;  Koseboom  v.  lloseboom,  81  N.  Y.  356;  Bristow  v.  Masefield, 
52  L.  J.  E.  Ch.  Div.  27.  If  the  lapsed  devises  had  been  expressly 
revoked,  it  would  hardly  be  contended  that  they  fell  into_^th& 
tenth  clause.  Why  should  it  be  so  held  under  the  facts  as  they  ex- 
ist, since  the  dominant  purpose  of  the  testator  was  to  take  care 
of  his  wife?  His  first  thought  was  of  her;  and  his  ^®**  intention 
to  take  from  her  and  give  to  remote  relatives,  whom  he  could 
not  mention  by  name,  should  plainly  appear,  or  the  theory  be  re- 
jected as  untenable.  It  is  not  enough  to  simply  raise  doubts  by 
considering  detached  parts  of  the  will  by  themselves,  provided 
the  general  purpose  of  the  instrument,  as  a  whole,  points  in  the 
opposite  direction.  Special  reliance  is  made  by  those  appellants 
whose  claims  are  now  under  consideration  upon  the  gift  by  the 
second  clause  of  all  his  real  estate,  "except  the  portions  thereof 
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hereinafter  otherwise  given  or  disposed  of  ....  in  like  manner 
to  my  said  wife."  It  is  insisted  tiiat  he  tlius  imported  into  tlie 
secoud  clause  and  applied  to  the  real  estate  the  contingencies 
applied  in  the  first  clause  to  personal  property.  It  is  improba- 
ble, however,  that  in  a  will  so  carefully  drawn,  such  a  loose  and 
ambiguous  method  would  have  been  adopted  simply  to  avoid  re- 
peating a  few  words,  and  manifestly  the  gift  in  the  second  clause 
was  not  made  "in  like  mariner"  to  that  in  the  first,  for  the  con- 
ditions and  terms  of  the  gift  are  utterly  different,  even  if  the  im- 
ported words  are  inserted.  The  devise  "in  like  manner"  refers 
to  the  gift  to  the  wife,  and  may  have  been  used  in  the  sense  of 
"also,"  to  indicate  a  gift  to  her  in  addition  to  that  made  by  the 
preceding  clause;  of,  it  may  have  been  used  to  refer  to  the  basis 
of  the  gift,  in  that  it  was  to  be  accepted  in  lieu  of  dower,  the 
same  as  the  bequest  of  the  personal  property.  So  the  gift  of  all 
but  certain  excepted  portions*  "otherwise  given  or  disposed  of 
may  refer  to  gifts  effectually  made,  as  distinguished  from  those 
which  might  lapse.  By  general  rule,  the  will  speaks  from  the 
death  of  the  testator,  and  as  to  the  second  and  tenth  clauses,  this 
is  necessarily  the  result,  at  least  in  part,  independent  of  the  rule, 
for  until  that  time  it  could  not  be  known  whether  he  would 
leave  any  children  or  not,  or  who  would  be  his  "heirs  at  law." 
Speaking  as  of  that  date,  lapsed  legacies  would  be  ignored  the 
same  as  if  they  had  not  been  made.  Moreover,  a  gift  of  "all  other 
land,"  or  of  "all  land  not  hereinbefore  devised,"  is  regarded  as  a 
devise  of  the  residue,  and  not  as  indicating  an  intention  "to  ex- 
clude lapsed  specific  gifts":  Cogswell  v.  Armstrong,  2  Kay  &  J. 
**«»  227;  Green  v.  Dunn,  20  Beav.  6;  Culsha  v.  Cheese,  7  Hare, 
236;  Cartfl-  v.  Haswell,  26  L.  J.  Ch.  576;  Burton  v.  Newbery,  L. 
E.  1  Ch.  Div.  241;  Roberts  v.  Cooke,  16  Ves.  451.  While  the  ar- 
guments of  the  learned  counsel  for  the  appellants  founded  on 
the  tenth  clause  and  parts  of  the  second  have  caused  us  to  hesi- 
tate before  pronouncing  judgment,  we  think  that  the  general 
pur])ose  of  the  will  as  indicated  by  the  analysis  already  made 
should  control.  The  second  and  tenth  clauses  are  not  necessa- 
rily inconsistent,  for  if  the  former  is  construed  as  a  special  re- 
siduary clause,  to  be  operative  unless  the  widow  should  die  first, 
or  should  refuse  to  accept  the  provisions  of  the  will  in  lieu  of 
dower,  and  the  latter  as  a  general  residuary  clause,  to  be  opera- 
tive in  case  either  of  said  contingencies  should  happen,  there  is 
no  inconsistency,  and  every  part  of  the  will  speaks  and  is  given 
its  apparent  function.  This  impresses  us  as  more  reasonable  and 
probable,  in  view  of  all  ihe  facts  than  to  suppose  that  the  tes- 
tator was  trying  to  provide  for  lapsed  lesracies  which  would  ren- 
der the  said  clauses  inconsistent.    Seeking  to  gather  the  intention 
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of  the  testatoi  from  the  entire  will,  as  republished  in  the  codi- 
cil, and  carefully  studying  his  main  design,  based  on  the  natural 
import  of  the  words  used  by  him,  we  think  that  the  nearest  ap- 
proach to  his  actual  purpose  that  can  be  made  is  to  adjudge  that 
he  intended  his  '"'beloved  wife,  Kate  Duryea,"  should  be  his  sole 
residuary  devisee,  unless  he  should  survive  her,  or  she  should  in- 
sist upon  her  statutory  rights. 

The  judgment  should,  therefore,  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 

WII>LS— DEVISES  TO  A  CLASS— LAPSED  DEVI3ES.-It  !s  a 
general  rule  of  the  com  men  law  that  a  legacy  lapses  or  is  ex- 
tinguished by  the  death  of  the  legatee  while  the  testator  is 
alive.  This  rule  does  not  apply,  however,  where  a  legacy  is 
given  to  a  class  of  persons  in  general  terms,  as  tenants  in  com- 
mon. In  this  case,  the  death  of  one  or  more  of  them  before  the 
testator  will  not  cause  a  lapse  of  any  part  of  the  fund,  but  the  sur- 
vivors of  the  class  will  take  the  whole:  Extended  note  to  Cureton  v. 
Massey,  94  Am.  Dec.  157;  also,  note  to  Collin  v.  Collin,  45  Am.  Dec. 
423.  A  legacy  or  devise  lapses  and  becomes  void  by  the  rules  of  the 
common  law,  if  the  legatee  or  devisee  fails  to  survive  the  testator: 
In  re  Wells,  113  N.  Y.  396;  10  Am.  St.  Rep.  457,  and  note. 

WILLS— LAPSED  DEVISES— RIGHTS  OF  RESIDUARY  DEVI- 
SEE.—The  rule  seems  to  be  that  property  devised  or  bequeathed  to 
a  person  who  is  dead  when  the  will  is  made,  or  who  dies  before  the 
testator,  does  not  pass  to  such  person's  heirs.  If  personalty,  it  goes  to 
the  residuary  legatee,  and  if  real  estate,  it  descends  to  the  heirs  of 
the  testator:  Gore  v.  Stevens,  1  Dana,  201;  25  Am.  Dec.  141;  Greene 
V.  Dennis,  6  Conn.  293;  16  Am.  Dec.  58.  See,  also,  Donohoo  v.  Lea, 
1  Swan,  119;  55  Am.  Dec.  725.  But  in  interpreting  wills,  the  cardi- 
nal principle  is  to  arrive  at  and  carry  out  the  intention  of  tlje  testa- 
tor if  it  is  lawful:  Morrison  v.  Sessions,  70  Mich.  297;  14  Am.  St. 
Rep.  500;  Dicliison  v.  Dicldson,  138  111.  541;  32  Am.  St.  Rep.  163. 
The  intention  of  the  testator  will  govern  in  the  disposition  of  lapsed 
devises  or  legacies:  Extended  note  to  Giddings  v.  Giddings,  48  Am. 
St.  Rep.  197-202.  The  construction  of  a  general  residuary  clause  In 
a  will  must  be  In  subordination  to  the  general  purpose  of  the  testa- 
tor as  expressed  In  the  will:  Dicliison  T.  Dickison,  138  111.  541;  32 
Am.  St.  Rep.  163. 
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NEGOTIABLE  INSTRUMENTS— ACTION  BY  THIRD  PER- 
SON AS  PAYEE— BREACH  OF  WARRANTY  AS  A  DEFENSE— 
AGENCY.— If  a  vender  of  an  article  warrants  its  quality,  and  takes 
a  note  for  tlie  price  payable  to  a  tliird  person,  and  the  article  proves 
worthless,  the  breach  of  warranty  is  a  defense  to  an  action  on  the 
note  by  the  payee,  although  the  maker  may  not  be  able  to  show  that 
the  payee  had  any  knowledge  of  the  warranty,  or  that  he  took  the 
note  otliei-wise  than  in  good  faith  and  for  value.  Hence,  if  an  agent 
for  the  sale  of  machinery  sells  machinery  of  his  own,  and  takes  in 
payment  therefor  a  horse  which  he  sells  with  a  warranty,  taking  in 
payment  therefor  a  note  made  payable  to  his  principal,  and  the  lat- 
ter, being  ignorant  of  the  transaction,  and  supposing  that  the  note 
was  taken  in  payment  for  his  own  machinery  receives  the  note  up- 
on a  settlement  of  the  agency  account,  and  gives  his  agent,  the  ven- 
dor, credit  for  the  full  amount  thereof,  the  maker  of  the  note  may, 
in  an  action  upon  it  by  the  payee,  set  up  a  breach  of  warranty  of  the 
borse,  and  defeat  a  recovery. 

Action  by  the  McCormick  Harvesting  Machine  Company 
against  William  Taylor  on  a  promissory  note.  There  was  a  judg- 
ment for  the  defendant,  and  the  plaintiff  appealed. 

A.  T.  Cole,  McCumber  &  Bogart,  for  the  appellant. 

W.  H.  Rowe,  for  the  respondent. 

s*  BARTHOLOMEW,  J.  Action  on  a  promissory  note  given 
as  purchase  price  for  a  horse.  Defense  of  warranty  of  the  horse 
and  breach  thereof  by  reason  of  horse  being  diseased  with  gland- 
ers. Counterclaim  for  damages  by  reason  of  the  communication 
of  the  disease  to  other  horses,  and  infection  of  stable.  At  the 
close  of  the  testimony,  the  court  directed  a  verdict  for  defendant. 
Subsequently,  a  motion  for  a  new  trial  was  denied,  and  defend- 
ant had  judgment  for  costs.  Plaintiff  appeals.  The  case  was 
correctly  ruled,  and  on  entirely  elementary  principles.     Assum- 
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ing  all  that  plaintiff's  evidence  tended  to  prove  as  proven,  and 
the  facts  are  as  follows:  The  firm  of  Martin  &  Strane  were  the 
agents  of  plaintiff  at  Ellendale,  in  this  state,  for  the  sale  of  ma- 
chinery. For  machinery  go  sold  they  accounted  to  plaintiff 
either  in  money  or  notes.  Martin  &  Strane  sold  a  piece  of  ma- 
chinery of  their  own,  not  of  plaintiff's  manufacture,  and  receiv- 
ed in  payment  therefor  a  horse.  This  horse  they  subsequently 
sold  to  defendant  with  a  warranty.  •*■*  The  note  in  suit  was  tak- 
en in  payment,  but,  instead  of  being  made  payable  to  Martin  & 
Strane,  they  had  it  made  payable  to  plaintiff,  and  turned  it  over 
to  plaintiff  in  their  next  settlement,  plaintiff  at  the  time  suppos- 
ing that  it  had  been  taken  in  payment  for  its  machinery.  Tho 
horse  was  entirely  worthless,  and  was  killed  by  order  of  the 
proper  authorities. 

Plaintiff's  sole  ground  for  recoTery  upon  the  note  rests  upon 
the  proposition  that  it  is  an  innocent  purchaser  for  value  before 
maturity,  and  thus  relieved  from  the  defense  pleaded.  In  other 
words,  it  claims  to  be  a  bona  fide  indorsee  of  the  note.  Section 
4487  of  the  Compiled  Laws  reads:  "An  indorsee  in  due  course  is 
one  who,  in  good  faith,  in  the  ordinary  course  of  business,  and 
for  value,  before  its  apparent  maturity  or  presumptive  dishonor, 
and  without  knowledge  of  its  actual  dishonor,  acquires  a  negoti- 
able instrument  duly  indorsed  to  him,  or  indorsed  generally,  or 
payable  to  the  bearer."  Plaintiff  did  not  acquire  the  note  by  in- 
dorsement. It  was  the  payee  named  in  the  note.  "A  bona  fide 
holder  must  be  a  purchaser  in  the  usual  course  of  business":  Ean- 
dolpli  on  Commercial  Paper,  sec.  988.  Plaintiff  was  not  a  pur- 
chaser in  any  such  sense.  It  received  the  note  from  its  agents 
as  its  property  in  the  hands  of  its  said  agents.  It  was  named  as 
payee  therein,  and,  when  it  accepted  the  note  in  that  form,  it  was 
bound  to  know  that  it  took  it  subject  to  any  defenses  that  the 
maker  had  against  it:  See  Eandolph  on  Commercial  Paper,  sec. 
1875.  The  case  of  Aldrich  v.  Stockwell,  9  Allen,  45,  fully  covers 
this  case.  We  quote  the  headnote:  "If  the  vendor  of  an  article 
with  warranty  of  quality  takes  a  promissory  note  for  the  price, 
payable  on  demand  to  a  third  person,  and  the  article  proves 
worthless,  the  maker  of  the  note  may  rely  npon  the  breach  of 
warranty  in  defense  to  an  action  upon  it  by  the  payee,  although 
he  cannot  show  that  the  payee  had  any  knowledge  of  the  war- 
ranty, or  took  the  note  otherwise  than  in  good  faith  and  for 
value." 

The  judgment  of  the  district  court  is  affirmed. 

All  concur. 
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NEGOTIABLE  INSTRUMENTS —  DEFENSES —  BREACH  OP 
WARRANTY.— The  principal  case  is  a  very  unusual  one,  and  we 
find  no  case  "on  all  fours"  with  it.  That  a  vendee  may  recoup  his 
damages  for  breach  of  warranty  of  quality  in  an  action  by  the  ven- 
dor on  a  promissory  note  given  by  the  vendee  for  the  price,  see 
Getty  v.  Rountree,  2  Finn.  379;  54  Am.  Dec.  138;  and  that,  in  an 
action  on  a  nun-negotiable  promissory  note,  given  for  the  purchase 
price  of  a  stallion  sold  for  breeding  purposes,  an  answer  setting  up 
a  breach  of  the  implied  warranty  that  the  horse  is  reasonably  fit  for 
such  purposes  is  sufficient,  where  the  note  is  subject  to  equities,  see 
Merchants'  etc.  Bank  v.  Fraze,  9  Ind.  App.  161;  53  Am.  St.  Rep.  341. 
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ATTORNEY'S  WITHDRAWAL  OF  ANSWER— ACT  OF  BAD 
FAITH.— An  attorney  at  law,  who  has  appeared  and  filed  an  answer 
for  the  defendant  in  a  case,  has  no  authority  to  withdraw  such  an- 
swer and  appearance,  merely  because  his  client  has  failed  to  pay  his 
fee.  Such  an  act  is  one  of  bad  faith,  and,  therefore,  beyond  the  scope 
of  an  attorney's  authority;  and  the  rule  applies  to  actions  for  divorce 
as  well  as  to  other  actions. 

JUDGMENT  BY  DEFAULT  AFTER  WITHDRAWAL  OF 
ANSWER,  WHEN  IN  VAIilD.— If  the  defendant's  attorney,  in  bad 
faith,  and  in  hostility  to  his  client,  withdraws  his  answer  and  ap- 
pearance, without  notice  to  the  latter,  because  his  fees  have  not  been 
paid,  and  judgment  by  default  is  taken  against  the  defendant  for 
want  of  an  answer,  the  court  having  notice,  from  the  record,  of  the 
act  of  bad  faith,  the  judgment  entered  is  illegal  in  its  inception  and 
should  be  set  aside  on  motion  of  the  defendant  as  a  matter  of  strict 
legal  right,  and  not  as  a  matter  of  favor.  This  rule  applies  to  actions 
for  divorce  as  well  as  to  other  actions. 

ATaORNEY'S  DUTY,  UPON  WITHDRAWAL,  TO  NOTIFY 
HIS  CLIENT.— An  attorney  at  law,  engaged  to  defend  a  cause,  acts 
in  bad  faith,  where  he  abandons  It  without  justifiable  cause  and 
without  giving  his  client  ample  notice  and  a  full  opportunity  to  pro- 
cure other  counsel  to  defend  the  case  In  court.  Hence,  no  valid  judg- 
ment by  default  can  be  legally  entered,  after  appearance  and  an- 
swer, when  such  appearance  and  answer  are  withdrawn  by  the  at- 
torney, in  bad  faith,  without  first  giving  notice  to  the  defendant;  and 
a  notice  that,  if  his  fees  are  not  paid,  he  will  withdraw  from  the 
case  Is  not  a  notice  that  he  will  withdraw  the  answer. 

MARRIAGE  AND  DIVORCE.— JUDGMENTS  ENTERED  IN 
DIVORCE  CASES  ARE  .OPEN  TO  ATTACK  In  the  same  manner, 
upon  the  same  grounds,  and  within  the  same  periods  of  time  as 
other  judgments,  although  parties  divorced  have  entered  Into  new 
matrimonial  alliances,  while  the  decree  Is  still  open  to  attack  on  ap- 
peal. 

JUDGMENT— WHEN  WITHDRAWAL  OF  ANSWER  DOES 
NOT  LEAVE  DEFENDANT  IN  DEFAULT.— If  an  attorney  at  law 
enters  an  appoarance  and  files  an  answer,  his  subsequent  witlidrawal 
thereof,  in  bad  faith  and  without  notice  to  his  client,  because  his  fees 
have  not  been  paid,  does  not  leave  the  defendant  in  default  for  want 
of  an  answer,  for  such  attempted  withdrawal  Is  without  authority. 
The  answer  still  stands,  and  will  continue  to  stand  until  It  iB  lawfully 
Withdrawn,  or  the  case  is  regularly  tried. 
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JUDGMENT-RES  JUDICATA,  WHAT  IS  NOT-APPBAL.- 

A  decision  that  sweeps  away  tlie  rights  of  a  party  without  giving  him 
a  chance  to  be  heard  is  not  res  judicata,  and  does  not  force  him  to 
an  appeal  as  a  first  step  in  seeliing  a  remedy. 

JUDGMENT— MOTION  TO  SET  ASIDE  FOR  IRREGULARI- 
TIES IN  ENTR^.— It  is  proper  practice  to  attack  all  the  irregulari- 
ties in  the  entry  of  a  judgment  by  a  motion  to  set  it  aside. 

Action  for  a  divorce  by  Clinton  G.  Nichells  against  Minnie  B. 
Nichells.  The  defendant  appealed  from  an  order  denying  a  mo- 
tion to  vacate  a  decree  for  the  plaintifE. 

Ball  &  Watson  and  I.  J.  Ringolsky,  for  the  appellant. 

W.  E.  Purcell  and  McCumber  &  Bogart,  for  the  respondent. 

^^'^  WALLIN,  C.  J.  The  record  in  this  action  presents  a 
state  of  facts  which,  so  far  as  they  are  important  to  a  decision  of 
the  question  involved,  may  be  stated  as  follows:  The  action  is  for 
a  divorce  from  the  bonds  of  matrimony,  and  was  commenced  by 
the  personal  service  of  a  summons  and  complaint,  which,  after  an 
order  of  publication  was  obtained,  was  made  upon  the  defendant 
^^®  at  Kansas  City,  Missouri,  the  place  of  the  defendant's  resi- 
dence, on  February  3,  1894.  On  April  14,  1894,  the  defendant, 
by  her  attorney,  Frank  Gray,  Esq.,  appeared  in  the  action  and 
served  an  answer  to  the  complaint.  The  plaintiff's  ground  of 
action,  as  stated  in  the  complaint,  was  cruel  and  inhuman  treat- 
ment. The  marriage  between  the  parties  was  celebrated  at  Kan- 
sas City  in  1883,  and  two  ehildren  were  born  of  the  marriage, 
both  of  whom  were  living  with  their  mother  at  Kansas  City  when 
the  action  commenced,  and  ever  since  have  been  in  her  custody. 
The  answer  of  the  defendant  denied  the  allegations  of  the  com- 
plaint and  alleged  that  the  plaintiff  was  not  a  resident  of  North 
Dakota  in  good  faith,  but  was  and  is  a  resident  of  Kansas  City 
aforesaid;  that  plaintiff  deserted  the  defendant  in  September, 
1893,  leaving  the  defendant  and  said  children  without  means  of 
support,  and  that,  after  such  desertion,  plaintiff  went  to  the  state 

of  North  Dakota  with  one ,  with  whom  plaintiff  now  ia 

and  ever  since  has  been  living  in  open  adultery,  said be- 
ing a  married  woman,  and  not  the  wife  of  the  plaintiff.  On  the 
eleventh  day  of  May,  1894,  a  document  signed  by  the  defendant's 
said  attorney  was  filed  with  the  clerk  of  the  district  court  in 
which  the  action  was  pending,  which  read  as  follows: 
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"State  of  North  Dakota, 


'County  of  Eichland.        j    ^ 

"In  District  Court,  Fourth  Judicial  District 

"Clinton  G.  Nichells, 
Plaintiff, 

**MiNNiE  B.  Nichells, 
Defendant. 

"To  W.  E.  Purcell,  Attorney  for  the  Above-named  Plaintiff; 

"You  are  hereby  notified  that,  in  the  above-entitled  action,  the 
undersigned  withdraws  his  appearance  for  the  above-named  de- 
fendant, Minnie  B.  Nichells  and  withdraws  the  answer  by  him  in- 
terposed on  behalf  of  said  defendant,  for  the  reason  that  the  un- 
dersigned was  retained  to  appear  in  said  action  in  the  month  of 
February,  1894;  that  he  furnished  the  defendant  with  a  copy  of 
the  summons  and  complaint  in  said  action,  and,  during  said 
month  of  February,  demanded  of  the  defendant  that  he  be  put 
in  communication  with  her  attorneys,  if  any  she  had,  in  the  city 
of  Kansas  City,  Missouri;  that  he  was  instructed  by  the  defend- 
ant to  prepare  and  serve  the  said  answer  in  said  action,  ^^^  and 
to  make  a  draft  on  the  defendant's  representatives  for  his  re- 
tainer in  said  action;  that  he  prepared  and  served  said  answer  in 
this  action  within  the  time  by  law  prescribed  after  the  service  of 
the  summons  and  complaint  herein  upon  the  defendant;  that  he 
demanded  from  the  defendant  and  her  representatives  in  said 
Kansas  City,  Missouri,  the  payment  of  a  reasonable  retainer  for 
his  appearance  in  said  action  on  or  about  the  fourteenth  day  of 
April,  1894;  that  defendant  and  the  said  representatives  have 
failed,  neglected,  and  refused  to  pay  the  undersigned  any  sum 
whatever  as  a  retainer  or  for  his  fees  in  said  action;  that  the  rep- 
resentative of  said  defendant  in  Kansas  City,  Missouri,  has  been 
notified  long  prior  to  this  date  that,  unless  the  retainer  of  the 
undersigned  was  paid,  he  would  have  nothing  further  to  do  with 
this  action. 

"Dated  May  8th,  1894. 

'TEANK  GEAY, 

'^Defendant's  Attorney.** 

On  the  same  day  (May  11,  1894)  the  trial  court  made  and  filed 
its  findings  of  fact  and  conclusions  of  law,  and  directed  a  judg- 
ment to  be  entered  dissolving  the  bonds  of  matrimony  existing 
between  the  parties,  whereupon  said  judgment  was  then  formally 
entered  in  the  judgment-book.    Preceding  said  findings  of  fact 
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was  the  following  recital  made  by  the  trial  court:  "The  above-en- 
titled action  having  been  brought  on  for  trial  before  the  court 
on  this  eleventh  day  of  May,  1894,  and  it  appearing  to  the  satis- 
faction of  the  court  that  the  summons  and  complaint  herein  were 
personally  served  upon  the  defendant  at  Kansas  City,  in  Jack- 
son county,  state  of  Missouri,  on  the  third  day  of  February,  1894, 
the  same  being  in  lieu  of  service  by  publication,  which  had  been 
theretofore  ordered  by  this  court  by  an  order  herein  filed;  and 
the  defendant  having  appeared  by  Frank  Gray,  Esq.,  her  attor- 
ney, and  having  answered  herein,  and  served  her  answer  to  the 
plaintiff's  complaint  upon  the  attorneys  for  the  plaintiff  on  the 
fourteenth  day  of  April,  1894;  and  the  defendant  having  on  the 
eighth  day  of  May,  1894,  by  a  stipulation  in  writing  herein  filed, 
withdrawn  her  appearance  and  her  answer  in  said  action,  and 
being,  therefore,  on  this  day,  in  default — and  the  court  having 
130  proceeded  to  hear  the  evidence  adduced  on  the  part  of  the 
plaintiff  in  support  of  the  allegations  of  his  complaint,  and  hav- 
ing duly  considered  the  same,  and  being  fully  advised  in  the 
premises,  now  makes  and  files  the  following  findings  of  fact/* 
The  defendant,  through  her  other  attorneys,  Messrs.  Ball  &  Wat- 
eon,  of  Fargo,  North  Dakota,  made  application  to  said  district 
court  in  July,  1894,  and  obtained  an  order  to  show  cause  before 
said  court  why  said  judgment  should  not  be  vacated,  and  the  de- 
fendant be  allowed  to  interpose  a  defense  to  the  cause  of  action 
alleged  in  the  complaint;  said  application  being  based  upon  a 
proper  affidavit  of  merits  and  other  affidavits,  and  a  proposed 
amended  answer  to  the  complaint,  which  embodied,  in  addition  to 
the  defenses  stated  in  the  original  answer,  other  def'^n'sivp  t>-"+- 
ter.  After  several  adjournments,  a  hearing  was  had  upon  the 
order  to  show  cause,  and  upon  October  31,  1894,  the  trial  court 
entered  its  order  discharging  the  order  to  show  cause  and  denying 
the  application  to  vacate  said  judgment,  and  refusing  to  allow 
the  defendant  to  interpose  her  proposed  amended  answer.  The 
case  is  brought  to  this  court  for  review  on  appeal  from  said  order. 
Without  adverting  now  to  any  of  the  facts  contained  in  the 
numerous  affidavits  which  were  presented  to  the  court  upon  the 
hearing  of  the  motion  below,  it  will  be  convenient  here  to  pause 
and  consider  whether,  upon  the  conceded  facts  appearing  of  rec- 
ord and  already  narrated,  the  district  court  erred  in  denying  de- 
fendant's motion  to  vacate  the  judgment  and  allow  her  to  inter- 
pose a  defense  to  the  merits  of  the  action.  In  other  words,  was 
the  judgment  entered  below  upon  the  defendant's  alleged  default 
a  valid  judgment,  regularlv  and  lesrnllv  entered,  or  was  such  judg- 
ment illegally  and  irregularly  entered?      If  the  judgment  was 
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illegally  entered,  it  would,  of  course,  be  prima  facie  valid,  be- 
cause it  is  conceded  that  the  court  entering  the  same  had  jurisdic- 
tion of  the  subject  matter  and  of  the  parties  to  the  action.  But 
it  is  likewise  true  that  if  the  judgment  was  irregularly  entered — 
i,  e.,  entered  as  a  default  judgment  when  there  was  no  default  in 
law  or  in  fact  existing,  and  while  there  was  an  issue  of  fact  joined 
in  the  ^^^  action  upon  a  complaint  and  answer — then  such  judg- 
ment would  be  illegally  entered,  and  hence  vulnerable  to  attack 
by  motion  in  the  court  which  entered  the  judgment;  and  upon 
such  motion,  if  seasonably  made,  the  moving  party  would  be  en- 
titled, as  a  matter  of  strict  legal  right,  to  have  the  judgment  va- 
cated. In  such  a  case  as  that  suggested,  the  motion  would  not  be 
addressed  to  the  discretion  of  the  trial  court,  nor  would  it  be  an 
appeal  to  the  favor  of  that  court.  Upon  such  a  motion,  if  the 
judgment  was  illegally  entered,  it  would  be  error  to  refuse  to  set 
aside  the  judgment,  and  the  trial  court  would  be  without  discre- 
tion in  the  premises.  In  reviewing  such  an  order  as  that  sup- 
posed, this  court  is  never  in  the  attitude  of  reviewing  a  matter 
lying  within  the  discretion  of  the  court  below.  Applying  the 
elementary  principles  of  law  and  rules  of  practice  to  which  we 
have  adverted  to  the  undisputed  facts  in  this  record,  and  above 
set  out,  the  question  is  presented  whether  or  not  the  judgment 
herein  was  a  valid  judgment  regularly  entered.  We  think  it  was 
not  a  valid  judgment,  and  that  its  entry  was  illegal,  and  in  vio- 
lation of  the  most  sacred  legal  rights  of  a  suitor,  viz.,  the  right  to 
appear  in  open  court  and  there  confront  his  adversary,  the  op- 
portunity to  present  witnesses  in  his  own  behalf,  and  that  right 
of  paramount  importance  and  of  priceless  value  to  every  suitor 
in  a  court  of  law — the  right  to  be  represented  in  court  by  faith- 
ful counsel,  whose  fidelity  has  not  been  tainted  by  hostile  passion 
prejudicial  to  his  client,  or  being  swerved  by  selfish  considera- 
tions personal  to  himself  and  inimical  to  the  suitor  whose  cause 
he  has  undertaken  to  defend.  The  attempted  withdrawal  of  the 
defendant's  answer  and  appearance  in  this  action  contemporane- 
ously with  the  open  and  avowed  desertion  of  the  case  by  the  de- 
fendant's counsel  (for  the  reasons  spread  out  upon  the  record) 
operated  necessarily,  and  in  this  case  speedily,  to  strip  the  de- 
fendant of  every  right  we  have  enumerated,  and  to  leave  her 
cause  to  be  sacrificed  without  a  hearing  and  without  a  defender. 
The  facts  involved  call  for  some  consideration  of  the  authority, 
•power,  and  duty  of  an  attorney  in  conducting  a  cause  in  court, 
^'^^  and  the  crucial  question  is,  whether  Frank  Gray,  Esq.,  as  de- 
fendant's attorney  in  the  action,  in  virtue  alone  of  his  professional 
relation  to  the  cause,  and  without  the  knowledge  or  consent  of 
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the  defendant,  could  legally  withdraw  the  defendant's  answer  and 
his  own  appearance  in  the  case,  at  the  time  when  he  did  so,  and 
for  the  reason  which  he  stated  in  the  writing  which  was  pre- 
sented to  the  court,  and  upon  which  the  court  then  and  there 
declared  the  defendant  to  be  in  default.  In  our  judgment,  the 
reason  for  the  attempted  withdrawal  was  trivial  and  wholly  in- 
adequate, legally  or  morally,  to  justify  the  action  of  the  counsel, 
and  was  also  legally  insufficient  as  a  basis  for  the  ruling  of  the 
trial  court  declaring  defendant  to  be  in  default  for  want  of  an 
answer.  It  will  readily  be  conceded  that  an  attorney  that  has 
been  retained  and  has  entered  an  appearance  for  a  party  in  an 
action  is,  within  his  proper  sphere,  possessed  of  plenary  author- 
ity and  discretion,  and  in  all  matters  appertaining  to  the  remedy 
alone  he  may  lawfully  control,  even  against  the  wishes  of  his 
client,  all  of  those  processes  which  are  strictly  incidental  to  the 
regular  course  of  procedure  in  the  action.  Nor  do  we  question 
the  right  of  counsel,  under  some  circumstances,  and  when  the  act 
is  done  with  an  honest  purpose  to  subserve  the  interests  or  to 
comply  with  the  wishes  of  his  client,  to  withdraw  his  own  appear- 
ance and  the  answer  of  the  defendant,  and  thereby  accelerate  the 
entry  of  a  default  judgment  against  a  defendant.  Such  author- 
ity is  not  infrequently  exercised  in  courts  of  original  jurisdiction 
in  this  and  in  other  states,  and  it  would  undoubtedly  be  very  dan- 
gerous to  the  interests  of  suitors  to  abridge  such  authority  in 
cases  where  it  can  be  properly  exercised:  1  Lawson's  Eights,  Eem- 
edies,  and  Practice,  sec.  169.  But  the  record  before  us  presents 
no  such  facts  as  those  we  have  supposed.  In  the  case  at  bar,  the 
attempted  withdrawal  of  the  defendant's  answer  and  of  her  coun- 
sel from  the  case  (while  it  was  manifestly  done  to  facilitate  the 
entry  of  a  default  judgment  against  the  defendant)  was  not  pro- 
fessedly or  actually  done  with  the  intention  of  promoting  the  de- 
fendant's interests  or  of  complying  with  her  wishes.  The  one 
133  reason  assigned  for  the  withdrawal  stated  in  the  formal  notice 
served  on  plaintiff's  counsel  and  filed  in  the  trial  court,  and  upon 
which  the  default  of  the  defendant  was  promptly  declared,  pre- 
cludes the  idea  that  the  action  of  counsel  was  taken  with  the 
purpose  of  promoting  either  the  interests  or  the  wishes  of  the 
def  en  riant.  It  was  on  its  face  an  act  of  bitter  retaliation,  and 
that  alone,  because  it  was  not  done  as  a  means  of  expediting  the 
payment  of  the  fees  claimed  by  counsel  to  be  due  from  the  de- 
fendant. If  the  withdrawal  operated  at  all  upon  the  claim  of 
counsel  for  fees,  its  legal  effect  would  be  prejudicial  to  such  claim. 
In  fact,  the  act  of  deserting  a  cause  without  any  justifiable  ex- 
cuse would  wholly  defeat  a  claim  for  counsel  fees  in  the  same 
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cause.  "The  contract  of  an  attorney  or  solicitor  retained  to  con- 
duct or  defend  a  suit  is  an  entire  and  continuing  contract  to  car- 
ry it  on  until  its  termination":  3  Greenleaf  on  Evidence,  sec.  142. 
In  the  absence  of  an  express  stipulation  for  fees  in  advance,  the 
contract  is  single  and  entire,  and  no  right  of  action  accrues  for 
fees  until  the  services  are  fully  performed:  Bathgate  v.  Haskin, 
59  Is.  y.  533.  We  gather  from  the  record  in  this  case  that  de- 
fendant's counsel  did  not  demand  of  the  defendant  a  cash  retain- 
er in  advance,  but,  on  the  contrary,  permitted  himself  to  be  re- 
tained as  an  attorney,  and  proceeded  to  enter  an  appearance 
and  serve  an  answer  for  the  defendant,  without  any  advance  re- 
tainer; nor  is  it  claimed  that  there  was  ever  an  agreement  for  the 
payment  of  advance  fees  to  defendant's  counsel.  Under  such 
circumstances,  it  is  very  doubtful,  to  say  the  least,  whether  an 
action  would  lie  for  fees  at  the  time  the  cause  of  the  defendant 
was  abandoned  by  her  counsel.  But,  be  this  as  it  may,  nothing 
is  clearer  than  the  fact  that  defendant's  attorney  had  no  warrant 
or  excuse  in  law  or  morals  for  abandoning  the  cause  of  the  de- 
fendant without  giving  his  client  ample  notice  and  a  full  oppor- 
tunity to  procure  other  counsel  to  defend  the  case  in  court:  2 
Greenleaf  on  Evidence,  sec.  142.  Reverting  to  the  notice  of 
withdrawal,  it  appears  therefrom  that  the  notice  bears  date  on 
the  eighth  day  of  May,  and  that  it  was  filed  in  court  on  the 
eleventh  day  of  May,  1894.  It  appears,  after  serving  the  answer, 
defendant's  counsel  ^**  "demanded  from  the  defendant  and  her 
representatives  in  said  Kansas  City  the  payment  of  a  reasonable 
retainer  for  his  appearance  on  or  about  the  fourteenth  day  of 
April,  1894;  the  defendant  and  her  said  representatives  have  fail- 
ed, neglected,  and  refused  to  pay  the  undersigned  any  sum  what- 
ever as  a  retainer  or  for  his  fees  in  said  action;  that  the  represen- 
tatives of  said  defendant  in  Kansas  City,  Missouri,  have  been 
notified  long  prior  to  this  date  that  unless  the  retainer  of 
the  undersigned  was  paid  he  would  have  nothing  further  to 
do  with  the  action."  From  this  it  appears  that  defendant's 
counsel  made  a  demand  for  fees  on  defendant's  repre- 
eentatives  less  than  one  month  prior  to  his  attempted  with- 
clrawal  of  defendant's  answer,  and  at  some  date  prior  to 
6uch  withdrawal  liad  notified  such  representative  that  unless 
the  retainer  was  paid  counsel  "would  have  nothing  further 
to  do  with  the  action."  It  will  be  noticed  that  no  exact  time 
was  fixed  in  the  demand  for  fees  within  which  they  were  required 
to  be  paid,  or  the  alternative  stated  be  suffered  by  the  defendant. 
It  is  further  noticeable  that  there  was  no  threat  or  intimation 
conveyed  in  the  demand  for  fees  that  counsel  would,  if  the  de- 
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mand  was  not  complied  with,  withdraw  the  answer  and  leave  the 
defendant  in  default  for  wrnt  of  an  answer.  The  utmost  scope  of 
the  threat  was  that  the  counsel  would  personally  withdraw  from 
the  case  if  his  demands  were  not  complied  with.  This  is  quite 
different  from  a  notice  that  he  would  withdraw  the  answer;  and, 
in  its  effect  upon  the  case,  the  simple  withdrawal  of  counsel 
would,  of  course,  leave  the  case  at  issue,  and  not  to  be  tried  until 
the  next  term  of  the  district  court,  which  term,  as  defendant  had 
been  previously  informed  by  her  said  counsel,  would  not  con- 
vene until  the  month  of  July,  1894. 

Enough  has  been  set  out  to  clearly  show  that  the  defendant's 
counsel,  in  attempting  to  withdraw  the  answer  of  the  defendant 
at  the  time  and  under  the  circumstances  stated,  did  so,  not  only 
for  the  express  and  advertised  purpose  of  betraying  the  cause  in- 
trusted to  his  protection,  and  allowing  judgment  to  be  entered  as 
for  a  default  in  answering  the  complaint,  but  did  so  without  *^^ 
any  previous  notice  to  the  defendant  that  he  meditated  any  such 
drastic  measures.  We  unhesitatingly  characterize  the  course  of 
counsel  in  attempting  to  withdraw  the  answer  as  an  act  of  bad 
faith,  and  as  such  it  was  an  act  beyond  the  scope  of  an  attorney's 
authority,  and  hence,  in  legal  contemplation,  the  act  was  without 
binding  force  or  effect.  The  nature  of  the  pretended  act  of  with- 
drawal and  the  motive  with  which  it  was  done  were  spread  out 
in  writing  upon  the  records  of  the  district  court  before  the  default 
was  entered,  and  hence  we  hold  that  it  was  error  in  the  court 
below  to  direct  the  entry  of  a  default  Judgment  in  the  case.  The 
judgment  in  its  very  inception  was  tainted  with  the  vice  'of  ille- 
gality, and  hence,  under  the  settled  practice,  was  vulnerable  to 
attack  by  motion  to  set  it  aside  as  an  illegal  judgment:  Garr  v. 
Spaulding,  2  N.  Dak.  414.  The  defendant  had  the  right  to  move 
the  court  below  to  set  it  aside,  and,  in  doing  so,  the  defendant 
was  not  in  the  attitude  of  appealing  to  the  favor  of  the  trial 
court.  In  justice  to  the  defendant's  counsel,  we  will  add  that, 
in  holding  that  the  attempted  withdrawal  of  the  answer  was  an 
act  of  bad  faith,  we  do  not  wish  to  be  understood  as  stating  or  in- 
timating that,  in  our  opinion,  counsel  was  influenced  by  any  cor- 
rupt consideration  moving  from  the  plaintiff  or  his  counsel. 
The  evidence  in  the  record  will  warrant  no  such  statement, 
and  we  distinctly  disclaim  any  such  inference.  We  nevertheless 
assert,,  and  place  our  ruling  on  that  ground,  that  the  act  of  the 
defendant's  counsel  was  one  of  bad  faith  toward  his  client,  and 
hence  an  act  which  was  beyond  his  power  to  legally  do  or  per- 
form. We  shall  place  our  ruling  upon  familiar  and  elementary 
principles  of  the  law  governing  the  relation  of  attorney  and 
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client,  and  do  not  cite  or  expect  to  find  a  precedent  which  is  on, 
all  fours  in  its  facts  with  the  case  at  bar.  At  the  foundation  of 
the  trust  relation  which  exists  between  an  attorney  and  his  client 
lies  the  fundamental  doctrine  that  so  long  as  the  relation  con- 
tinues to  exist  the  attorney  is  without  power  or  authority  to  do 
any  act  in  a  cause  which  is  confessedly  inspired  by  malevolence 
and  hostility  to  the  client  or  to  his  cause,  and  the  effect  of  which 
^^"  is  necessarily  injurious  to  the  cause  intrusted  to  the  guard- 
ianship of  the  attorney.  The  cases  cited  below  will  illustrate 
this  well-settled  rule:  Herbert  v.  Lawrence,  21  Civ.  Proc.  Rep. 
(N.  Y.)  336;  18  N.  Y.  Supp.  95;  Howe  v.  Lawrence,  22  N.  J.  L. 
99;  Ohlquest  v.  Farwell,  71  Iowa,  231;  Haverty  v.  Haverty,  35 
Kan.  438;  Quinn  v.  Lloyd,  36  How.  Pr.  378;  Dickerson  v.  Hodges, 
43  N.  J.  Eq.  45;  Simpkins  v.  Simpkins,  14  Mont.  386;  43  Am. 
St.  Eep.  641. 

Enough  has  been  said  to  fully  dispose  of  the  case  presented  in 
the  record,  and  we  will  not  prolong  this  discussion  further,  ex- 
cept to  state  that  in  our  judgment  there  is  ample  in  the  affidavits 
presented  upon  the  motion  to  have  justified  the  trial  court  in 
granting  the  motion  and  opening  the  case  upon  the  ground  of 
surprise,  under  the  authority  conferred  by  section  4939  of  the 
Compiled  Laws.  True,  the  application  under  that  section  of  the 
statute  would  be  addressed  to  the  sound  judicial  discretion  of  the 
trial  court,  and  would  be  in  the  nature  of  an  appeal  to  the  favor, 
and  not  in  the  nature  of  a  demand  of  a  strict  legal  right.  But  in 
that  aspect  of  the  application  the  refusal  to  grant  the  defendant 
an  opportunity  to  be  heard,  in  our  opinion,  presents  a  case  of  an 
unsound  exercise  of  judicial  discretion.  It  is  urged  by  counsel 
that  shortly  after  the  divorce  was  granted — about  one  month 

thereafter — tlie  plaintiff  contracted  another  marriage  with , 

referred  to  in  defendant's  answer,  and  that  to  now  allow  the  judg- 
ment for  a  divorce  to  be  vacated  would  be  to  invite  results  which 
may  be  disastrous  to  an  innocent  person — yet  unborn — as  well  as 
the  parties  who  have  so  precipitately  entered  into  a  new  conjugal 
alliance.  Upon  authority,  it  is  clear  that  judgments  entered  in 
divorce  cases  are  open  to  attack  in  the  same  manner,  upon  the 
same  grounds,  and  within  the  same  periods  of  time  as  other  judg- 
ments, and  this  court  has  already  had  occasion  to  apply  this  rule 
of  law  to  a  divorce  case:  Yorke  v.  Yorke,  3  N.  Dak.  343.  See, 
also,  Simpkins  v.  Simpkins,  14  Mont.  386;  43  Am.  St.  Rep.  641; 
Cottrell  V.  Cottrell,  83  Cal.  457;  Bell  v.  Peck,  104  Cal.  35.  But, 
aside  from  authority,  the  rule  commends  itself  to  our  judgment 
as  a  wise  and  conservative  civic  regulation  tending  **''  to  re- 
Btrain  divorced  parties  from  entering  into  new  matrimonial  alii- 
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ances  with  too  much  precipitation,  and  at  a  time  when  the  decree 
which  severed  a  former  marital  connection  is  still  legally  open  to 
assault  and  reversal  in  the  courts  of  the  state  where  the  judg- 
ment is  entered.  We  conclude  on  this  point  with  an  apt  quota- 
tion taken  from  the  opinion  of  the  court  in  Simpkins  v.  Simp- 
kins,  14  Neb.  386,  43  Am.  St.  Rep.  641,  which  case  much  resem- 
bles this:  "Now,  under  all  these  circumstances,  for  plaintiff  to 
claim  that  his  remarriage  in  this  hot  and  indecent  haste  is  perti- 
nent upon  this  motion  is  a  sorry  sort  of  a  reply  to  the  motion  of 
defendant  setting  up  the  pitiable  facts  disclosed  by  this  record. 
Nor  is  the  situation  of  the  person  whom  plaintiff  purported 
to  marry  a  consideration  that  set  aside  the  rights  of  the  defend- 
ant." Our  conclusion  is,  that  the  judgment  was  irregularly  en- 
tered, and  that  the  learned  trial  court  erred  in  denying  the  de- 
fendant's motion  to  vacate  the  judgment  and  allow  the  defend- 
ant to  come  in  and  defend  her  action.  The  defendant  was  not  in 
default  for  want  of  an  answer. 

The  order  denying  the  motion  is  reversed,  and  the  case  is  re- 
manded for  further  proceedings  in  conformity  with  the  views  ex- 
pressed in  this  opinion. 

All  the  judges  concurring. 

AN  ATTORNEY  CANNOT  ABANDON  THE  SBBVICE  OF  HIS 
CLIENT  without  justifiable  cause,  and  reasonable  notice:  Tenney 
V.  Berger,  93  N.  Y.  524;  45  Am.  Rep.  263. 

JUDGMENTS  OF  DIVORCE— ATTACK  UPON.— Courts  have  the 
pame  power  over  Judgments  in  divorce  suits  as  In  other  cases,  and 
will  vacate  and  set  aside  a  decree  that  has  been  obtained  by  fraud 
or  imposition:  Note  to  Colby  v.  Colby,  50  Am.  St.  Rep.  424.  If  a 
decree  of  divorce  be  annulled,  the  marital  rights,  obligations,  and 
status  of  the  parties  are  revived,  although  one  of  them  has,  in  the 
mean  time,  married  and  borne  children  of  the  last  marriage:  See 
monographic  note  to  Greene  v.  Greene,  61  Am.  Dec.  467,  discussing 
the  subject.  A  decree  of  divorce,  obtained  by  fraud,  may  be  vacated 
at  a  subsequent  term,  although  a  marriage  was  contracted  on  its 
faith,  and  issue  born:  Note  to  Simpkins  v.  SImpklne,  43  Am.  St.  Rep. 

JUDGMENT— VACATING  ON  MOTION.— A  Judgment  void  for 
want  of  Jurisdiction,  or  which  is  a  nullity,  may  be  vacated  on  motion 
at  any  time:  See  monographic  note  to  Morrill  v.  Morrill,  23  Am.  St. 
Hep.  105,  on  collateral  attacks  upon  Judgments;  note  to  Olney  v.  Har- 
vey, 99  Am.  Dec.  532;  Reynolds  v.  Harris,  14  Cal.  667;  76  Am.  Dec. 
459.  No  appeal  from  a  void  Judgment  need  be  taken,  but  it  may 
l)e  vacated  on  motion:  Whitley  v.  Black,  2  Hawks,  179;  11  Am.  Dec. 
753.  A  Judgment  irregularly  entered  may  be  vacated  on  motion, 
though  such  motion  is  not  made  within  the  time  prescribed  by  stat- 
ute: Freeman  on  Judgments,  4th  ed.,  sees.  97,  105. 

JUDGMENT  BY  DEFAULT— VACATING  ON  MOTION— DI- 
VORCE.—A  Judgment  by  default  is  properly  set  aside  on  the  ground 
of  surprise  and  excusable  neglect,  when  it  was  entered  through  the 
failure  of  counsel  to  act,  after  being  engaged  by  defendant  to  enter 
A  plea  for  him,  and  left  in  attendance  upon  the  court:  Note  to  Bax- 
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ter  V.  Chnte,  86  Am.  St.  R^p.  635.  Compare  Slmpklns  v.  Slmpklns, 
14  Mout.  386;  43  Am.  St.  Kep.  641;  Williams  v.  Wescott,  77  Iowa, 
332;  14  Am.  St.  Hep.  287.  One  against  whom  a  judgment  by  default 
has  been  taken  is  entitled  to  equitable  relief,  where  his  failure  to 
defend  was  not  a  negligent  omission  on  his  part:  Dunlap  v.  Steere, 
92  Cal.  344;  27  Am.  St.  Kep.  143.  A  mutual  and  honest  mistake  be- 
tween an  attorney  and  his  client  with  relation  to  the  attorney's  fee, 
whereby  the  client  was  not  represented  at  the  trial,  is  a  sufficient 
cause  for  vacating  the  judgment:  See  monographic  note  to  Bum- 
ham  V.  Hays,  58  Am.  Dec.  398,  on  statutes  authorizing  the  vacation 
and  setting  aside  of  judgments  by  default.  A  decree  of  divorce,  ob- 
tained by  fraud,  may  be  set  aside  on  motion  after  term  rendered, 
by  court  having  jurisdiction,  as  in  case  of  other  judgments:  Wis- 
dom V.  Wisdom,  24  Neb.  551;  8  Am.  St.  Rep.  215. 

JUDGMENT  WITHOUT  HEARING— RES  JUDICATA.— A  judg- 
ment against  a  party  without  giving  him  an  opportunity  to  be  heard 
is  not  a  judicial  determination  of  his  rights:  Note  to  Dorranco  v. 
Raynsford,  52  Am.  St.  Rep.  269.  No  man  can  be  lawfully  condemned 
unlieard:  Evans  v.  Johnson,  39  W.  Va.  299;  45  Am.  St.  Rep.  912.  A 
judgment,  to  have  authority  of  res  judicata,  must  be  a  definitive 
judgment  of  condemnation  or  dismissal,  upon  the  merits  of  the  case: 
Scherff  v.  Missouri  Pac.  Ry.  Co.,  81  Tex.  471;  26  Am.  St.  Rep.  828.  A 
judgment  from  which  a  right  of  appeal  exists  cannot  support  a  plea 
of  res  judicata:  Brown  v.  Campbell,  100  Cal.  635;  38  Am.  St,  Rep. 
814. 
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DEEDS,  UNRECORDED— VALIDITY  OF,  AS  TO  THOSE 
WITH  NOTICE.— An  unrecorded  deed  is  valid  between  the  parties 
thereto  and  those  who  have  notice  thereof,  either  actual  or  construc- 
tive. 

NOTICE,  CONSTRUCTIVE  —  WHAT  CONSTITUTES.  — 
Knowledge  of  facts  sufficient  to  put  a  prudent  man  on  inquiry  as  to 
the  existence  of  other  facts,  is  equivalent  to  actual  knowledge  of 
those  facts  which  such  inquiry  may,  in  all  probability,  disclose,  if  it 
is  properly  pursued. 

NOTICE,  CONSTRUCTIVE— PRIOR  UNRECORDED  DEED. 
A  grantee  who  has  actual  knowledge  of  facts  sufficient  to  put  a  pru- 
dent man  on  inquiry  concerning  the  existence  of  a  prior  unrecorded 
deed,  but  who  fails  to  make  such  inquiry,  is  deemed  to  have  construc- 
tive notice  thereof. 

NOTICE,  CONSTRUCTIVE  —  RECORDING  INSTRUMENT 
OUT  OF  CHAIN  OF  TITLE- IGNORANCE  OF  PURCHASER.- 
The  mere  recording  of  an  instrument  out  of  tlie  chain  of  title  does 
not,  of  itself,  constitute  constructive  notice  of  such  Instrument,  so  a» 
to  bind  one  who  deals  with  the  api)arent  owner  of  land  according  to 
the  record,  in  ignorance  of  the  existence  of  such  instrument. 

NOTICE,  CONSTRUCTIVE  -  RECORDING  INSTRUMENT 
OUT  OF  CHAIN  OF  TITLE-KNOWLEDGE  OF  PURCHASER.— 
If  land  is  conveyed  to  a  vendee,  by  wliom  it  is  afterward  mortgaged, 
and  the  mortgage  placed  of  record,  but  the  deed  has  not  been  record- 
ed, a  subsequent  purchaser's  actual  knowledge  that  there  is  a  mort- 
gage of  record  on  the  property  is  notice  to  him  of  siicli  mortgage,  al- 
though the  mortgagor  appears,  by  the  record,  to  have  no  title;  and 
this  knowledge,  being  sufficient  to  put  him  upon  inquiry,  is  equiva- 
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lent  to  actual  notice  of  the  unrecorded  deed,  especially  where  It  Is 
asseited  in  the  mortgage  that  the  mortgagor  owns  the  land. 

VENDOR  AND  PURCHASER— WHO  IS  NOT  A  BONA  FIDH 
PURCHASER— RECORDING  ACT.— To  entitle  one  to  protection  a» 
a  bona  fide  purchaser,  he  must  have  parted  with  his  consideration 
before  notice  of  a  prior  conflicting  right.  Hence,  if  a  purchaser  of 
land  lias  actual  linowledge  of  a  mortgage  thereon,  of  record,  in  which 
the  mortgagor  asserts  title,  and  pays  for  the  land  without  any  inves- 
tigation as  to  title,  where  that  would  probably  lead  to  a  discovery  of 
the  owner,  he  is  chargeable  with  notice  of  the  existence  of  title  In 
the  mortgagor,  and  cannot  claim  protection  as  a  bona  fide  purchaser 
under  the  recording  act. 

NEGLIGENCE.— RELYING  UPON  THE  ADVICE  OF  COUN- 
SEL cannot  make  that  conduct  prudent  which  the  law  regards  as 
careless. 

Action  by  J.  K.  Doran  against  Charles  T.  Dazey.    There  was  a 
judgment  for  the  plaintiff,  and  the  defendant  appealed. 

Swiggum  &  Myers,  for  the  appellant. 

Phelps  &  Phelps,  for  the  respondent. 

"^^"^  CORLISS,  J.  The  object  of  this  action  is  to  secure  the 
judicial  cancellation,  as  a  cloud  on  plaintiff's  title,  of  certain 
deeds  purporting  to  convey  the  real  estate  which  the  plaintiff 
claims  to  own.  It  is  situated  in  the  city  of  Grafton.  The  defend- 
ant, ^^*  Charles  T,  Dazey,  who  is  the  only  person  affected  by 
the  judgment  appealed  from,  and  who  is  the  appellant  on  this 
appeal,  insisted  in  the  trial  court,  and,  having  been  there  unsuc- 
cessful in  his  contention,  insists  in  this  court,  that  he,  and  not  the 
plaintiff,  has  the  better  title  to  the  land.  Both  parties  trace  their 
title  from  the  title  of  Ole  H.  Nelson,  Lewis  V.  Nelson,  and 
George  C.  Sims,  who,  it  is  conceded,  were  originally  the  fee  sim- 
ple owners  of  this  real  estate.  On  the  7th  of  August,  1883,  these 
parties  executed  and  delivered  to  L.  G.  Sims  a  warranty  deed  of 
the  premises  in  question,  by  which  he  became  vested  with  the  full 
legal  title  thereto.  This  deed,  however,  was  not  recorded  until 
September  10,  1887,  or  more  than  four  years  later.  It  is  under 
this  deed  the  plaintiff  claims.  While  this  deed  remained  unre- 
corded, and  in  October,  1884,  the  defendant,  Dazey,  entered  into 
negotiations  with  Laura  C.  Nelson  and  Ole  H.  Nelson,  who  claim- 
ed to  be  the  owners  of  the  property,  looking  to  a  purchase  of  it 
by  him,  in  exchange  for  real  estate  owned  by  him  in  the  city  of 
Fargo.  The  terms  of  sale  were  finally  agreed  on,  and  these  pre- 
tended owners  executed  a  warranty  deed  of  the  property  to  de- 
fendant, Dazey,  and  the  same  was  placed  on  record.  Dazey,  how- 
ever, was  not  willing  to  part  with  the  stipulated  purchase  price, 
to  wit,  the  property  owned  by  him  in  Fargo,  until  he  had  secured 
an  abstract,  and  had  ascertained  that  the  title  was  all  right    Ac- 
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cordingly,  instead  of  delivering  his  deed  at  this  time  to  the 
grantors  in  the  deed  to  him,  he  left  it  in  escrow  with  a 
person  connected  with  the  law  office  of  Stone  &  New- 
man, to  be  delivered  if  the  grantor's  title  to  the  Grafton 
property  proved  to  be  all  right.  Stone  &  Newman,  acting 
for  him,  procured  an  abstract,  and  discovered  from  it  that 
these  grantors  were  not  the  owners  of  this  land,  but  that  the  rec- 
ord showed  the  title  to  be  in  Ole  H.  Nelson,  Lewis  E.  Nelson, 
and  George  C.  Sims,  their  deed  to  L.  G.  Sims  not  then  being  on 
record.  This  defect  in  the  title,  however,  was  remedied  by  the 
execution  by  these  parties  of  a  deed  to  Laura  C.  Nelson,  one  of 
the  grantors  in  the  deed  to  defendant,  Dazey.  Thereupon  Stone 
&  Newman  having  advised  **^  Dazey  that  the  title  was  perfect, 
his  deed  of  the  Fargo  property  was  delivered.  Then,  for  the  first 
time,  did  he  pay  his  consideration  for  the  Grafton  real  estate. 
Before  he  made  this  payment,  he  was  informed  by  his  attorneys 
that  the  abstract  of  title  disclosed  the  fact  that  one  L.  G.  Sims, 
who  was  the  grantee  in  this  unrecorded  deed,  had  executed  a 
mortgage  on  the  property  in  question  for  the  sum  of  twelve  hun- 
dred dollars;  but,  acting  on  the  advice  that  this  would  not  affect 
his  rights  as  a  bona  fide  purchaser,  because  the  record  did  not 
show  that  L.  G.  Sims  was  the  owner  of  the  property  when  he  gave 
the  mortgage,  or  ever  had  been  the  owner  of  it,  defendant,  Dazey, 
closed  the  deal,  and  thereafter  his  deed  of  the  Fargo  property  was 
delivered  and  recorded. 

These  facts  are  all  uncontroverted.  In  view  of  them,  we  do 
not  regard  it  necessary  to  enter  upon  a  discussion  of  any  of  the 
numerous  questions  argued  in  this  case,  except  the  one  whether, 
under  these  conceded  facts,  the  defendant  can  possibly  sustain  his 
title  as  against  the  prior  title  of  the  plaintiff  under  the  unrecord- 
ed deed.  It  is  an  elementary  rule  in  the  construction  of  recording 
laws  that  notice  of  an  unrecorded  instrument  is  equivalent  to 
the  recording  of  it,  with  respect  to  the  person  having  such  no- 
tice. Our  statute,  in  express  terms,  declares  this  to  be  the  rule: 
"An  unrecorded  instrument  is  valid  as  between  the  parties  there- 
to and  those  who  have  notice  thereof:  Comp.  Laws,  sec.  3297. 
It  is  true  that  Dazey  did  not  have  actual  notice  of  the  unrecorded 
deed  to  L.  G.  Sims,  but  he  did  have  actual  knowledge  of  the 
existence  on  the  records  in  the  county  in  which  the  land  was  sit- 
uated of  a  mortgage  given  by  L.  G.  Sims  on  this  very  property 
for  quite  a  large  sum.  Had  he  not  actually  known  that  such  a 
mortgage  was  on  record,  it  is  undoubtedly  true,  as  counsel  for  de- 
fendant asserts,  that  the  mere  recording  of  the  mortgage  would 
not  have  constituted  constructive  notice  of  it,  within  the  mean- 
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ing  of  the  recording  law.  The  recording  of  an  instrument  out  of 
the  chain  of  title  does  not  constitute  such  constructive  notice. 
This  is  well  settled:  20  Am.  &  Eng.  Ency.  of  Law,  595,  and  cases 
there  cited;  Wade  on  Notice,  sees.  205-207.  But  this  doctrine 
^''^  is  not  applicable  to  the  facts  of  this  case,  for  it  is  a  conceded 
fact  that  Dazey,  before  he  parted  with  his  consideration,  knew 
that  such  a  mortgage  was  on  record.  This,  under  the  authorities, 
was  notice  to  him  that  such  a  mortgage  had  been  given:  Clark  v. 
Holland,  72  Iowa,  34;  2  Am.  St.  Rep.  230;  Wade  on  Notice,  sec. 
250;  Musgrove  v.  Bonser,  5  Or.  313;  20  Am.  Eep.  737;  Hastings 
V.  Cutter,  24  N.  H.  481;  Barnes  v.  McClinton,  3  Pen.  &  W.  67; 
23  Am.  Dec.  62,  An  examination  of  this  mortgage  would  have 
disclosed  the  fact  that  the  mortgagor,  L.  G.  Sims,  therein  asserted 
that  he  was  the  owner  in  fee  simple  of  the  premises  in  question. 
A  prudent  man  should  have  made  inquiries  of  the  mortgagor,  if 
possible,  to  ascertain  whether  he  in  fact  owned  the  land.  Such 
an  inquiry  would,  in  all  probability,  have  led  to  a  discovery  by 
him,  before  he  had  parted  with  his  consideration  by  delivering 
the  deed  to  the  Fargo  property,  of  the  fact  that  L.  Gr.  Sims  was 
the  owner  of  the  Grafton  land  under  the  unrecorded  deed  to  which 
we  have  referred.  Whatever  conflict  of  authority  there  may  be 
on  the  question,  the  doctrine  which  has  the  support  of  the  great 
mass  of  the  decisions,  and  which  is  certainly  sustained  by  the 
better  reason,  is  that  which  regards  knowledge  of  facts  sufficient 
to  put  a  prudent  man  on  inquiry  as  to  the  existence  of  other  facts, 
as  equivalent  to  actual  knowledge  of  those  facts  which 
such  suggested  investigation  would  in  all  probability  have  dis- 
closed had  it  been  properly  pursued:  Wade  on  Notice,  sees.  246, 
250,  251;  Gress  v.  Evans,  1  Dak.  371;  Tuttle  v.  Jnckson,  6  Wend. 
213;  21  Am.  Dec.  306;  Morrison  v.  Kelley,  2.:  HI.  610;  74  Am. 
Dec.  169;  Allen  v.  McCalla,  25  Iowa,  464;  96  Am.  Dec.  56;  Bern- 
stein V.  Eoth,  145  111.  1S9.  Our  recording  statute  does  not  require 
that  the  notice,  to  defeat  the  claim  of  priority,  should  be  actual. 
It  merely  declares  that  notice  of  the  unrecorded  instrument  will 
be  sufficient  to  defeat  such  claim.  The  Compiled  Laws,  section 
4743,  provides  that  "every  person  who  has  actual  notice  of  cir- 
cumstances sufficient  to  put  a  prudent  man  upon  inquiry  as  to 
a  ])articular  fact,  and  who  omits  to  make  such  inquiry  with  rea- 
sonnblc  dili<7ence,  is  deemed  to  have  constructive  notice  of  the 
fact  itself."  Therefore,  whatever  might  be  our  conclusion,  *''*  in- 
dependently of  the  language  of  our  statutes  touching  the  sound- 
ness of  the  rule  established  in  some  jurisdictions,  that  mere  want 
of  caution  will  not  alTect  the  alleged  bona  fide  purchaser  with  no^ 
tice,  but  only  willful  and  fraudulent  blindness,  we  are  clear  that, 
in  view  of  the  legislation  in  this  state,  no  such  doctrine  can  here 
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obtain.  We  are  not  without  express  authority  in  support  of  our 
conclusion  that  knowledge  of  existence  of  this  mortgage  was  suf- 
ficient to  put  the  defendant  on  inquiry  as  to  the  existence  of  title 
in  the  mortgagor:  Pleasants  v.  Blodgett,  39  Neb.  741;  42  Am.  St. 
Eep.  624.  In  this  case  the  court  said:  "The  fact  that  there  was  of 
record  a  mortgage  from  Pleasants  to  Boyd  on  this  property  was 
sufficient,  of  itself,  to  warn  a  prudent  intending  purchaser  there- 
of that  Pleasants  probably  claimed  some  interest  in  the  property. 
WTien  one  makes  a  mortgage  on  real  estate  to  another,  the  pre- 
sumption, at  least,  is  that  the  mortgagor  is  the  owner  of  the 
property  mortgaged."  To  same  effect  is  Clark  v.  Holland,  72 
Iowa,  34;  2  Am.  St.  Eep.  230.  We  do  not  think  that  the  court 
intended  to  lay  down  any  different  rule  in  Chicago  v.  Witt,  75 
111.  211,  although  the  language  of  the  court  leaves  the  matter  in 
some  doubt.  To  entitle  one  to  protection  as  a  bona  fide  purchas- 
er, he  must  have  parted  with  his  consideration  before  notice  of 
the  prior  conflicting  right.  This  rule  is  too  elementary  to  re- 
quire the  citation  of  many  authorities  in  its  support:  Wood  v. 
Eayburn,  18  Or.  3;  Veith  v.  McMurtry,  26  Neb.  341;  Otis  v. 
Payne,  86  Tenn.  663.  At  the  time  defendant's  deed  of  the  Fargo 
property  was  delivered,  he  had  knowledge  of  the  fact,  which  we 
regard  as  equivalent  to  actual  notice  of  the  unrecorded  deed,  he 
not  having  made  any  effort  to  make  the  investigation  which  a 
prudent  man  should  have  made  under  the  circumstances.  It 
furnishes  him  no  justification  that  he  relied  on  the  advice  of 
counsel.  Such  advice  could  not  make  that  conduct  prudent 
which  the  law  regards  as  careless. 

We  were  asked  by  the  appellant  in  this  case  to  try  it  de  novo, 
but  we  have  found  ourselves  unable  to  do  so,  owing  to  the  insuf- 
ficiency of  the  judge's  certificate  certifying  the  evidence.  ^'^^ 
The  statute  requires  all  the  evidence  offered  to  be  taken  down, 
and  provides  that  all  this  evidence  shall  be  certified  to  this  court: 
Laws  1893,  c.  82,  sec.  1.  The  certificate  in  this  case  gives  no 
guaranty  that  all  the  evidence  offered  is  before  us,  but  only  such 
as  was  both  offered  and  received.  Under  such  certificate,  we  can- 
not try  the  case  de  novo:  See  First  Nat.  Bank  v.  Merchants'  Nat. 
Bank,  5  N.  Dak.  161.  But  we  have  a  right,  and  it  is  our  duty,  to 
look  into  the  findings,  and  it  is  from  the  findings  that  we  have 
taken  the  facts  which  have  been  set  forth  in  this  opinion.  The 
appellant  concedes  them  all  to  be  true.  He  is  therefore  not  in 
the  least  prejudiced  by  our  inability  to  try  the  case  de  novo,  as, 
in  view  of  these  conceded  facts,  we  are  all  clear  that  in  no  event 
could  he  possibly  succeed. 

The  judpnent  of  the  district  court  is  affirmed. 

All  concur. 
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DEEDS.— AN  UNRECORDED  CONVEYANCE  IS  GOOD,  except 
as  against  a  person  purchasing  wittiout  notice  thereof,  and  for  a 
valuable  consideration:  Lake  v.  Hancock,  38  Fla.  53;  56  Am.  St  Rep. 
159. 

CONSTRUCTIVE  NOTICE— WHAT  CONSTITUTES.— Whatever 
•will  put  a  purchaser  on  inquiry  and  lead  to  knowledge  is  notice:  Note 
to  Pleasants  \.  Blodgett,  42  Am.  St.  Hep.  027;  Kirsch  v.  Tozier,  14a 
N.  Y.  390;  42  Am.  St.  Rep.  729,  and  note;  note  to  Montgomery  v. 
Keppel,  7  Am.  St.  Rep.  129;  Rorer  Iron  Co.  v.  Trout,  83  Va.  397;  5 
Am.  St.  Rep.  285.  Whatever  is  sufficient  to  put  a  person  of  ordinary 
prudence  upon  inquiry  is  constructive  notice  of  everything  to  whicb 
that  inquiry  would  presumably  have  led:  Mercantile  Nat.  Bank  v. 
Parsons,  54  Minn.  56;  40  Am.  St.  Rep.  299,  and  note. 

UNRECORDED  DEEDS— CONSTRUCTIVE  NOTICE  TO  SUBSE- 
QUENT PURCHASERS.— A  purchaser  has  notice  not  only  of  those 
facts  definitely  communicated  to  him,  but  of  all  facts  which  the 
proper  use  of  that  information,  with  ordinary  diligence  and  pru- 
dente,  would  enable  him  to  ascertain:  Notes  to  Montgomery  v.  Kep- 
pel, 7  Am.  St.  Rep.  129;  Mercantile  Nat.  Bank  v.  Parsons,  40  Am. 
St.  Rep.  305.  Purchasers  of  land  are  deemed  to  have  notice  of 
every  fact  disclosed  by  the  record  affecting  their  title,  and  every 
other  fact  which  an  inquiry  suggested  by  the  record  would  have 
led  up  to:  Notes  to  Backer  v.  Pyne,  30  Am.  St.  Rep.  236;  Kirsch  v. 
Tozier,  42  Am.  St.  Rep.  733.  A  subsequent  purchaser  will  be  charged 
with  notice  of  a  prior  unrecorded  deed  if  the  exercise  of  ordinary 
prudence  and  caution  would  have  led  him  to  knowledge:  Morrison  v. 
Kelly,  22  111.  610;  74  Am.  Dec.  169,  and  note.  If  he  refuses  to  in- 
quire, when  the  propriety  of  inquiry  is  naturally  suggested  by  the 
circumstances  known  to  him,  he  is  chargeable  with  notice  of  the 
facts  which  such  an  inquiry  would  have  disclosed:  Kirsch  v.  Tozier, 
143  N.  Y.  390;  42  Am.  St.  Rep.  729.  A  purchaser  of  land  upon  which 
the  record  showed  a  mortgage,  executed  by  one  in  whom  the  record 
showed  no  title  to  the  person  in  whom  the  title  stood  of  record,  i» 
affected  with  notice  that  at  the  time  of  the  execution  of  the  mort- 
gage the  mortgagor  was  the  equitable  owner  of  the  property,  and 
will  take  the  land  subject  to  the  lien  of  the  mortgage,-  where  he 
knew  of  the  record  of  the  mortgage,  and  had  heard  it  read,  at  least 
in  part,  before  he  purchased:  Clark  v.  Holland,  72  Iowa,  34;  2  Am. 
St.  Rep.  230. 

UNRECORDED  DEEDS— CONSTRUCTIVE  NOTICE  TO  SIJBSE- 
QUENT  PURCHASERS— BONA  FIDE  PURCHASERS— RECORD- 
ING ACTS. — Actual  notice  is  not  essential  to  give  effect  to  a  prior 
unrecorded  conveyance:  Anthony  v.  Wheeler,  130  111.  128;  17  Am.  St. 
Rep.  281.  The  notice  contemplated  by  the  recording  act  is  not  act- 
ual, as  distinguished  from  constructive,  but  includes  both:  Allen  v. 
McCalla,  25  Iowa,  464;  96  Am.  Dec.  56.  Any  fact  or  circumstance 
coming  to  the  knowledge  of  the  subsequent  purchaser  which  would 
put  a  prudent  man  on  inquiry,  and  which,  if  pursued,  would  lead  to 
actual  notice  of  a  prior  unrecorded  deed  lying  in  the  apparent  chain 
of  his  title,  is  sufficient  to  invalidate  the  sulSsequent  purchase;  and, 
in  such  case,  notice  is  imputed  to  the  subsequent  purchaser  on  ac- 
count of  his  negligence  in  not  prosecuting  his  inquiries  in  the  direc- 
tion indicated:  Anthony  v.  Wheeler,  130  111.  128;  17  Am.  St.  Rep. 
281.  The  existence  of  record  of  a  mortgage  on  real  estate  is  of  itself 
sufficient  to  put  an  intending  purchaser  of  the  property  on  inquiry 
as  to  the  interest  of  the  mortgagor  in  such  real  estate.  The  pre- 
sumption Is,  that  the  mortgagor  is  the  owner  of  the  property  mort- 
gaged: Pleasants  v.  Blodgett,  39  Neb.  741;  42  Am.  St.  Rep.  624.  To- 
entitle  a  person  to  Invoke  the  aid  of  the  rule  that  protects  a  bona  fide 
pui-chaser  as  against  a  prior  um-ecorded  deed,  he  must  make  it  ap- 
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pear  that  he  made  his  purchase  and  paid  the  purchase  money  before 
he  had  notice  of  such  prior  equity:  See  monographic  note  to  An- 
thony V.  Wheeler,  17  Am.  St.  Rep.  290,  on  presumption  that  subse- 
quent purchaser  is  purchaser  bona  flde. 


Dunham  v,  Peterson. 

[6  NoBTH  Dakota,  414.] 

PAYMENT— DEBTOR  AND  CREDITOR.— A  creditor  may 
agree  to  receive  anything  in  payment;  and,  when  the  thing  is  accept- 
ed as  so  much  money,  the  debt  is  to  that  extent  extinguished,  and  the 
creditor  cannot,  thereafter,  repudiate  his  act. 

NEGOTIABLE  INSTRUMENTS— WHO  IS  AN  INDORSEE.— 
To  malce  one  an  indorsee  of  a  negotiable  promissory  note,  the  form 
of  indorsement  Is  not  material.  An  assignment  in  terms  may  be  an 
Indorsement. 

NEGOTIABLE  INSTRUMENTS  —  INDORSEMENT  WITH 
CONTRACT  OF  GUARANTY.— One  who  is  the  payee  or  holder  of 
negotiable  paper,  and  writes  above  his  indorsement  a  contract  of 
guaranty  of  payment,  is  an  indorser  with  enlarged  liability.  The 
mere  writing  of  a  special  contract  above  his  name  does  not  affect  the 
character  of  his  act  as  an  indorsement.  It  is,  nevertheless,  an  in- 
dorsement. 

NEGOTIABLE  INSTRUMENTS  —  INDORSEMENT  WITH 
CONTRACT  OF  GUARANTY— PROTECTION  OF  BONA  FIDE  IN- 
DORSEE—PURCHASER FOR  VALUE.— If  the  payee  of  a  negotia- 
ble promissory  note  indorses  thereon  a  guaranty  of  payment  when 
he  transfers  it,  the  negotiability  of  the  note  is  not  thereby  destroyed, 
but  the  transfer  is  an  indorsement,  and  the  purchaser  Is  an  Indorsee, 
within  the  rule  which  shields  a  bona  flde  indorsee,  for  value,  before 
maturity,  against  defenses  good  between  the  original  parties;  and 
one  who,  in  the  usual  course  of  business,  takes  the  note  in  payment 
of  an  antecedent  debt  is  a  purchaser  for  value. 

NEGOTIABLE  INSTRUMENTS  —  INDORSEMENT  WITH 
CONTRACT  OF  GUARANTY.— THE  LEGAL  EFFECT  of  an  in- 
dorsement with  a  contract  of  guaranty  written  above  it  is  precisely 
the  same  as  that  of  a  simple  indorsement  with  waiver  of  demand  and 
notice. 

Action  by  M.  W.  Dunham  against  Peter  L.  Peterson  and  others. 
There  was  a  judgment  for  the  defendants,  and  the  plaintiff  ap- 
pealed. 

C.  E.  Pierson  and  Edward  Engerud,  for  the  appellant. 

P.  H.  Eourke,  for  the  respondents. 

^^*  CORIJSS,  J.  The  only  serious  question  before  us  on  this 
appeal  is,  whether  the  indorsement  by  the  payee  of  a  negotiable 
note,  upon  such  note  of  a  contract  of  guaranty  of  payment  at  the 
time  he  negotiates  it  for  value,  destroys  its  negotiability,  and  thus 
renders  it,  in  the  hands  of  the  purchaser,  subject  to  all  defenses. 
Til 3  notes  in  question  were  executed  and  delivered  by  defendants 
to  A.  H.  Laughlin;  and,  before  their  maturity,  they  were  trans- 
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ferred  by  him  to  the  plaintiff.  The  consideration  for  the  transfer 
was  a  credit  by  plaintiff  upon  a  note  held  by  him  against  Laugh- 
lin  of  the  amount  of  these  notes  so  transferred  to  him.  At  the 
time  '^^^  of  such  transfer,  plaintiff  was  under  a  contract  obliga- 
tion to  accept  in  payment  such  notes  turned  over  to  him  by 
Ijanghlin  as  he  (the  plaintiff)  should  approve.  Plaintiff  testified 
that  he  approved  these  notes,  and  immediately  indorsed  the 
amount  thereof  with  the  amount  of  the  other  notes  received  and 
approved  by  him,  upon  the  note  he  held  against  Laughlin,  as  a 
payment,  to  that  extent,  of  such  note.  The  indorsement  thereon 
corroborated  his  testimony.  That  these  facts  constitute  plaintiff 
a  purchaser  for  value  cannot  be  doubted:  2  Am.  &  Eng.  Ency.  ol 
Law,  392;  Barker  v.  Lichtenberger,  41  Neb.  751;  Phoenix  Ins.  Co. 
V.  Church,  81  N.  Y.  226;  37  Am.  Kep.  494;  1  Daniel  on  Negotia- 
ble Instruments,  sec.  832.  In  consideration  of  the  negotiation  to 
him  of  these  notes,  he  canceled  to  the  extent  of  their  face  value 
the  indebtedness  he  held  against  Laughlin.  It  is  true  he  secured, 
in  place  of  Laughlin's  obligation  as  maker,  his  liability  as  guaran- 
tor. But  the  two  are  not  precisely  equivalent.  We  are  entirely 
satisfied  that  the  facts  show  that  plaintiff  absolutely  extinguished 
his  claim  against  Laughlin  on  such  note  to  the  amount  of  the 
notes  so  received  in  payment  as  so  much  cash,  in  pursuance  of  his 
previous  agreement  to  accept  them  as  cash.  Certainly,  a  creditor 
may  agree  to  receive  anything  in  payment;  and,  when  the  thing 
is  accepted  as  so  much  money,  the  debt  is  to  that  extent  extin- 
guished. The  creditor  cannot  thereafter  repudiate  his  act.  The 
only  theory  on  which  he  can  claim  that  there  was  in  fact  no  pay- 
ment is  by  establishing  the  fact  that  the  thing  accepted  was 
worthless.  This  cannot  be  done  in  this  case  without  assuming  as 
the  basis  of  this  claim  the  postulate  that  the  notes  were  subject  to 
defenses,  on  the  ground  that  plaintiff  was  not  a  purchaser  for 
value.  But  this  is  the  very  point  in  controversy.  If  the  plaintiff 
could  not  take  such  a  position  to  defeat  the  fact  of  payment,  the 
defendants  cannot  claim  that  he  (the  plaintiff)  is  not  a  purchaser 
for  value.  We  do  not  care  to  place  the  decipion  on  this  branch 
of  the  case  on  the  ground  that  one  who  takes  negotiable  paper 
merely  as  security  for  an  antecedent  debt  is  a  purchaser  for  value. 
We  think,  on  principle,  this  is  the  better  rule.  This  doctrine  pre- 
vails in  ^*®  England,  and  it  has  been  adopted  in  most  of  the 
Btaies  of  the  Union:  1  Daniel  on  Negotiable  Instruments,  sees. 
831  a,  831  b;  2  Randolph  on  Commercial  Paper,  sec.  465,  note  6; 
Posemond  v.  Graham,  54  Minn.  323;  40  Am.  St.  Rep.  336;  Smith 
V.  Bihber.  82  Me.  34;  17  Am.  St.  Eep.  464.  What,  in  the  absence 
of  any  statute  on  the  subject,  would  be  decisive  with  us  even  if 


658  Dunham  v.  Pktebsom.  [N.  Dakota, 

we  were  in  that  state  of  mind  on  this  question  described  by  the 
phrase  "halting  between  two  opinions/'  is  the  fact  that  in  the 
federal  courts  this  more  universally  accepted  rule  has  become 
the  law,  by  reason  of  the  decision  of  the  federal  supreme  court  in 
the  case  of  Eailroad  Co.  v.  National  Bank,  102  U.  S.  14.  There 
should  be  only  one  rule  in  this  state,  whether  the  litigant  resort 
to  the  federal  court  or  the  state  tribunals.  But  it  is  a  serious 
question  whether  the  legislature  has  not,  by  section  5130  of  the 
llevised  Codes,  settled  this  question  against  our  view  of  the  bet- 
ter doctrine  on  principle. 

We  are  therefore  brought  to  the  question  whether  plaintiff's 
standing  as  an  indorsee  of  these  notes  is  destroyed  by  the  form 
of  the  indorsement.  Such  indorsement  was  in  the  following 
words:  "For  value  received,  I  hereby  guaranty  the  within  note, 
waiving  notice  of  protest  and  demand."  Beneath  this  guaranty 
the  payee,  Laughlin,  signed  his  name.  In  determining  whether, 
under  the  facts  of  this  case,  plaintiff  is  an  indorsee  of  these  notes, 
we  must  fall  back  upon  elementary  principles,  and  especially 
must  we  keep  in  mind  the  foundation  of  the  rule  which  exempted 
negotiable  paper  in  the  hands  of  a  bona  fide  purchaser  from  equi- 
ties existing  against  it  in  the  hands  of  the  payee.  The  assignee 
of  an  ordinary  chose  in  action  took  it  subject  to  all  defenses.  The 
reason  for  this  rule  was  the  defect  in  his  title.  The  assignment 
did  not  transfer  to  him  the  legal  title.  It  was  only  in  equity  that 
he  was  regarded  as  the  owner.  In  a  court  of  law,  he  was  obliged 
to  sue  in  the  name  of  the  assignor,  and  on  this  account  the  as- 
signment was  without  prejudice  to  defenses  against  the  chose  in 
action  in  the  hands  of  the  assignor.  But  a  different  rule  has  long 
prevailed  with  respect  to  negotiable  paper.  The  necessities  of 
commercial  life  impelled  the  courts  to  resort  to  the  fiction  that, 
when  such  an  instrument  was  transferred,  the  legal  title  to  ^^'^  it 
passed,  so  that  the  purchaser  could  sue  on  it  in  his  own  name,  and 
therefore  be  unaffected  by  defenses  against  it  in  the  hands  of  the 
former  owner,  No  precise  form  of  transfer  was  required  to  be 
adopted  to  pass  the  legal  title,  provided  it  was  upon  the  paper  it- 
self. But  the  courts  did  insist  that  nothing  should  be  done  by 
the  person  negotiating  it  to  affect  the  negotiable  character  of  the 
paper.  There  must  always  be  a  transfer  of  the  legal  title,  and 
such  transfer  must  take  such  form  as  not  to  indicate  a  purpose  to 
destroy  the  negotiable  quality  of  the  instrument.  Accordingly, 
it  has  been  held,  and  it  is  now  the  law,  that  the  payee,  if  the  note 
is  not  also  payable  to  bearer,  must  indorse  it;  otherwise,  he  mani- 
fests a  purpose  to  assign  the  paper  as  a  mere  chose  in  action.  Of 
course,  the  test  is  not  whether,  under  existing  laws,  the  legal  title 
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to  a  note  is  transferred,  for  this  is  now  true  as  to  all  choses  in 
action,  whatever  form  the  transfer  of  them  assumes.  The  in- 
quiry is  twofold:  1.  Was  the  note  so  transferred  as  to  pass  the 
legal  title  to  it  at  common  law?  2.  Does  the  manner  of  the 
transfer  indicate  a  purpose  to  destroy  the  negotiable  character 
of  the  instrument?  The  extent  of  the  liability  of  the  payee  who 
indorses  the  note  is  not  a  decisive  test.  Indeed,  it  is  no  test  at 
all.  He  may  incur  no  liabilities  whatever,  as  by  indorsing  with- 
out recourse,  and  yet  in  such  a  case  the  note  has  been  negotiated 
to  an  indorsee  within  the  law  merchant,  and  the  latter  is  pro- 
tected as  a  bona  fide  purchaser  if  the  other  elements  necessary  to 
such  protection  exist.  Indeed  the  payee  need  not  indorse  at  all 
to  entitle  the  purchaser  to  protection  if  the  note  be  payable  to 
bearer,  or  to  the  payee  by  name  or  bearer:  Tescher  v.  Merea,  118 
Ind.  586.  This  is  also  true  after  it  has  been  indorsed  generally  by 
the  person  who  is  named  as  payee.  His  indorsee  may,  without 
himself  indorsing  it,  transfer  it,  and  cut  off  all  defenses.  On  the 
other  hand,  it  is  elementary  that  the  indorser  may  enlarge  his 
liability  without  destroying  the  right  of  his  indorsee  to  protec- 
tion as  an  innocent  purchaser.  By  waiving  demand  and  notice, 
ho  changes  a  conditional  liability  into  an  '*^®  absolute  one.  Yet, 
although  such  a  waiver  is  made,  the  indorsee  can  claim  the  sr.me 
exemption  from  the  interposition  of  defenses  to  the  paper  that  he 
conld  have  claimed  had  there  been  no  waiver.  It  is  therefore  ap- 
parent that  the  inquiry  whether  one  is  an  indorsee  of  negotiable 
paper  does  not  depend  upon  the  question  whether  the  person  ne- 
gotiating it  has  incurred  the  precise  obligation  of  an  indorser. 
He  may  incur  more  liability,  or  less  liability,  or  no  liability  at  all; 
and  yet  the  purchaser  may  be  an  indorsee,  and  protected  as  such. 
Nor  is  the  form  of  the  indorsement  material.  It  is  an  indorse- 
ment, although  it  is  in  terms  an  assignment.  This  was  held  at  an 
early  time  in  England:  Eichards  v.  Frankum,  9  Car.  &  P.  231. 
And,  with  the  exception  of  two  states,  it  appears  to  be  the  law 
in  this  country:  Adams  v.  Blethen,  66  Me.  19;  22  Am.  Eep.  547; 
/Davidson  v.  Powell,  114  X.  C.  575;  Sears  v.  Lantz,  47  Iowa,  658; 
Sands  V.  Wood,  1  Iowa,  263;  Merrill  v.  Hurley,  6  S.  Dak.  592; 
55  Am.  St.  Eep.  859;  Bisbing  v.  Graham,  53  Am.  Dec.  510;  Hai- 
ley  V.  Falconer,  32  Ala.  536;  Duffy  v.  O'Conner,  7  Baxt.  498; 
Shelby  v.  Judd,  24  Kan.  166;  Brotherton  v.  Street,  124  Ind.  599; 
Hatch  V.  Barrett,  34  Kan.  230;  Crosby  v.  Eoub,  16  Wis.  616;  84 
Am.  Dec.  720,  See,  contra,  Aniba  v.  Yeomans,  39  Mich.  171; 
Hatch  v.  Bajrett,  34  Kan.  223. 

The  only  argument  against  the  proposition  that  such  an  in- 
dorsement constitutes  an  indorsement  according  to  the  law  mer- 
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chant  is,  that  by  expressing  the  contract  of  transfer  which    is 
always  implied  from  the  mere  fact  of  indorsement,  the  negotiator 
of  the  paper  has  manifested  a  purpose  to  destroy  the  negotiable 
character  of  such  paper.    But  the  courts,  with  the  two  exceptions 
above  noted,  have  refused  to  draw  such  an  inference  from  the 
fact  that  an  assignment  in  terms  is  written  above  the  indorse- 
ment.   On  what  principle,  then,  can  it  be  said  that  the  fact  thai 
a  guaranty  is  written  above  the  indorsement  discloses  a  purpose 
to  affect  the  negotiable  character  of  the  paper.    Such  a  contra'ct 
is  an  indorsement,  and  it  is  more.     It  is,  indeed,  under  our  stat- 
ute, exactly  equivalent  to  an  indorsement  with  waiver  of  demand 
and  notice.     An  indorser  who  is  not  entitled  to  insist  upon 
'*^®  demand  and   notice,  or  who,   being  so  entitled,  has    been 
charged  as  an  indorser,  is  a  guarantor  of  the  payment  of  the  in- 
strument:   See   Eev.  Code,  sees.   4636,  4642,  4876,  4881.     But, 
even  if  we  were  of  opinion  that  his  liability  was  different  from 
that  of  an  ordinary  indorser — even  if  we  should  conclude  that  in 
some  respects  his  obligation  was  more,  and  in  other  particulars 
less,  onerous  than  that  of  one  who  indorses  in  blank — still  the 
fact  would  remain  that  he  had  transferred  the  legal  title  to  the 
paper  in  a  mode  sufficient  to  transfer  such  legal  title  according 
to  principles  of  common  law,  and  that  he  had   not   evinced  a 
purpose  to  destroy  the  negotiable  character  of  the  paper.  In  such 
a  case  it  would  be  true  that  he  had  indorsed  it,  notwithstanding 
the  fact  that  he  had  so  indorsed  it  as  to  alter  his  liability  as  an 
ordinary  indorser.    As  we  have  already  seen,  the  fact  that  the  ex- 
act liability  of  an  indorser  is  not  incurred  by  one  who  transfers 
negotiable  paper  is  not  the  true  criterion  whether  the  purchaser 
is  an  indorsee  within  the  scope  of  the  doctrine  which  throws 
about  an  indorsee  a  distinctive  protection.    One  who  is  payee  or 
is  the  holder  of  negotiable  paper,  and  writes  above  his  indorse- 
ment the  contract  of  guaranty  of  payment,  is  an  indorser  with 
enlarged  liability.     It  is  on  this  ground  that  the  decisions  rest 
which  hold  that  such  a  transfer  of  a  negotiable  instrument  is  an 
indorsement  of  it,  within  the  purview  of  the  rule  which  shields  a^ 
bona  fide  indorsee  against  defenses  good  between  the  original 
parties:  State  Nat.  Bank  v.  Haylen.  14  Neb.  480;  Helmer  v.  Com- 
mercial Bank,  28  Neb.  474;  Partridge  v.  Davis,  20  Vt.  499;  Eob- 
ieon  V.  Lair,  31  Iowa,  9;  Buck  v.  Davenport  8av.  Bank,  29  Neb. 
407;  26  Am.  St.  Pep.  392:  Van  Zant  v.  Arnold,  31.  Ga.  210;  Jud- 
son  V.  Gookwin,  37  111.  286;  Heaton  v.  Hulbert,  3  Scam.  489; 
Childs  V.  Davidson,  38  111.  437:  Heard  v.  Dubuque  etc.  Bank.  8 
Neb.  10;  30  Am.  Pep.  811:  2  Daniel  on  Negotiable  Instruments, 
Bee.  1781.    We  are  aware  that  authorities  can  be  found  on  the 
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other  side  of  the  question:  Trust  Co.  v.  National  Bank,  101  U.  S. 
70;  Omaha  Is^at.  Bank  v.  Walker,  5  Fed.  Eep.  399;  Tuttle  v.  Bar- 
tholomew, 12  Met.  454;  Lamourieux  v.  Hewit,  5  Wend.  307;  Bel- 
cher V.  Smith,  7  Gush.  482;  Taylor  v.  Binney,  7  Mass.  481.  But 
Massachusetts  at  one  time  ^^'^  inclined  to  the  doctrine  we  regard 
as  sound:  Upham  v.  Prince,  12  Mass.  14;  Balkely  v.  Grant,  6 
Mass.  386. 

In  view  of  the  fact  that  it  has  long  been  the  usage  in  this  state 
of  persons  and  corporations  engaged  in  the  business  of  purchas- 
ing and  discounting  commercial  paper  to  have  the  indorser  sign 
a  guaranty  of  payment,  and  in  view  of  the  further  fact  that  the 
legal  effect  of  such  an  indorsement  is  precisely  the  same  as  that 
of  a  simple  indorsement  with  waiver  of  demand  and  notice,  we 
would  regard  it  as  a  very  unwise  and  entirely  unjustifiable  deci- 
sion to  hold  that  such  a  negotiation  of  such  paper  was  not  an  in- 
dorsement of  it  within  the  law  merchant.  That  a  guaranty  in- 
dorsed by  a  payee  on  the  paper  itself  is  equivalent  to  an  indorse- 
ment with  waiver  is  clear  under  our  statutes,  and  also  independ- 
ently of  them,  upon  common-law  principles.  Said  the  court  in 
Brown  v.  Curtiss,  2  N.  Y.  225,  at  page  230:  "The  direct  engage- 
ment of  the  indorser  of  a  negotiable  note,  and  of  the  guarantor  of 
the  payment  of  a  note,  whether  negotiable  or  not,  is  the  same^ 
Both  undertake  that  the  maker  will  pay  the  amount  when  it  shall 
become  due.  If  there  is  a  failure  in  such  payment,  both  contracts 
are  broken.  Ordinarily,  upon  the  breach  of  a  contract,  the  party 
bound  for  its  performance  immediately  becomes  liable  for  the 
consequent  damages.  In  the  case  of  the  indorser  of  a  negotiable 
promissory  note,  however,  the  liability  does  not  become  absolute, 
unless  due  notice  of  nonpayment  is  given  to  the  party  whom  it 
is  intended  to  charge.  This  is  not  because  the  indorser  has  thus 
stipulated  in  terms,  but  it  is  a  condition  annexed  by  the  rules  of 
the  commercial  law.  In  the  case  of  a  guarantor  there  is  nothing 
to  exempt  him  from  the  ordinary  liability  of  parties  who  have 
broken  their  contract,  which  is  direct,  and  not  conditional.  No 
condition  requiring  notice  of  nonpayment  is  inserted  in  the  con- 
tract, nor  is  any  inferred  by  any  rule  of  law."  In  our  judgment, 
this  mooted  question,  whether  the  fact  that,  in  addition  to  in- 
dorsing the  paper,  the  person  who  negotiates  it  writes  above  his 
indorsement  a  special  contract, takes  from  the  act  of  indorsingthe 
legal  character  of  an  indorsement  '*^^  of  the  instrument,  was  in- 
tended to  be  put  at  rest  in  this  state  by  section  4868  of  the  Re- 
vised Codes.  This  section  provides  as  follows:  "One  who  writes 
his  name  upon  a  negotiable  instrument,  otherwise  than  as  a  mak- 
er or  acceptor,  and  delivers  it  with  his  name  thereon  to  another 
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person,  is  called  an  indorser,  and  his  act  is  called  indorsement." 
It  will  not  do  to  assert  that  this  section  was  passed  to  settle  the 
question  whether  one  out  of  the  chain  of  title  who  indorses  nego- 
tiahle  paper  before  delivering  it  to  the  payee,  to  give  it  credit,  is 
liable  as  indorser  or  guarantor  or  as  joint  maker.  Section 
4877  of  the  Revised  Codes  specifically  relates  to  the  subject. 
It  declares  that  "one  who  indorses  a  negotiable  instrument  before 
it  is  delivered  to  the  payee  is  liable  to  the  payee  thereon  as  an  in- 
dorser." The  only  other  purpose  it  could  be  enacted  for,  unless 
we  assume  it  to  be  a  purposeless  enactment,  was  to  declare  that 
the  act  of  writing  his  name  upon  negotiable  paper  by  the  holder 
thereof,  as  part  of  the  negotiation  thereof  to  a  third  person, 
should  be  an  indorsement,  despite  the  fact  that,  in  connection 
with  the  act  of  indorsement,  the  indorser  has,  by  special  contract, 
restricted  or  enlarged  his  liability  as  indorser.  We  think  this 
section  is  limited  to  the  indorsement  by  the  holder  of  the  paper 
as  part  of  the  act  of  negotiation  thereof.  When  these  facts  exist, 
the  mere  writing  of  a  special  contract  above  his  name  will  not 
affect  the  character  of  his  act  as  an  indorsement.  It  is  an  in- 
dorsement, nevertheless.  We  are  of  opinion  that  the  plaintiff  was 
entitled  to  protection  as  a  bona  fide  purchaser  of  negotiable  pa- 
per, and  that,  therefore,  it  was  error  for  the  court  to  permit  the 
defendant  to  prove  a  defense  good  as  against  the  maker. 

For  this  error,  the  judgment  is  reversed,  and  a  new  trial  is  or- 
dered. 

All  concur. 


PAYMENT— DEBTOR  AND  CREDITOR.— Payment  may  be  made 
In  any  mode  which  the  parties  agree  shall  be  treated  as  the  equiv- 
alent of  a  money  payment:  Note  to  State  Banlc  v.  Byrne,  37  Am.  St. 
Rep.  335.  A  person  accepting  a  note  in  satisfaction  of  his  debt  is 
paid  by  his  own  agreement:  Hutchins  v.  Olcutt,  4  Vt.  549;  24  Am, 
Dec.  634. 

NEGOTIABLE  INSTRUMENTS— FORM  OF  INDORSEMENT.— 
An  indorsement  in  the  form  of  an  assignment  will  vest  the  title  to  a 
note  in  the  indorsee:  Rowe  v.  Haines,  15  Ind.  445;  77  Am.  Dec.  101. 
Compare  Adams  v.  Blethen,  66  Me.  19;  22  Am.  Rep.  547.  A  writing 
on  the  bacli  of  a  promissory  note,  designed  for  the  purpose  of  trans- 
ferring title,  does  not  destroy  the  negotiability  of  the  instrument,  un- 
less words  apparently  intended  for  that  purpose  are  used:  Merrill 
T.  Hurley,  6  S.  Dak.  592;  55  Am,  St.  Rep.  859. 

NEGOTIABLE  INSTRUMENTS— INDORSEMENT  WITH  EN- 
LARGED LIABILITY.— The  written  words,  "demand,  notice,  and 
protest  waived,  and  payment  guaranteed,"  signed  by  the  payee  on 
the  bade  of  a  negotiable  note,  constitute  an  indorsement  with  an  en- 
larged liability:  Buck  v.  Davenport  Sav.  Bank,  29  Neb.  407;  26  Am. 
St.  Rep.  392.  and  note. 

NEGOTIABLE  INSTRUMENTS— INDORSEMENT  WITH  CON- 
TRACT  OF  GUARANTY.— The  legal  title  to  a  negotiable  note  may 
t)e  transferred  by  guai-auty  as  well  as  Indorsement,  and  when  trans- 
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f erred  by  guaranty,  It  remains  negotiable:  Crosby  v.  Roub,  16  Wis. 
616;  84  Am.  Dec.  720,  and  note.  An  indorsement  by'a  payee  in  the 
form  of  a  guaranty  transfers  tlie  title  in  a  note  to  the  holder  as  an 
indorsee:  Herring  v.  WoodhuU,  29  111.  92;  81  Am.  Dec.  296;  Myriclc 
▼.  Hasey,  27  Me.  9;  46  Am.  Dee.  583. 

NEGOTIABLE  INSTRUMENTS— NOTE  TAKEN  FOR  ANTECB- 
DENT  DEBT— BONA  FIDE  PURCHASER— EQUITIES.— One  who 
takes  a  promissory  note  before  maturity,  in  good  faith,  in  payment 
of,  or  as  security  for,  an  antecedent  debt,  holds  it  for  a  valuable 
consideration  and  free  from  equities:  Mix  v.  National  Bank,  91  lU. 
20;  33  Am.  Rep.  44,  and  note,  showing  the  conflict  of  authority. 
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SALES  BY  DESCRIPTION— IMPLIED  WARRANTY.— A  sale 

of  goods  by  :  nrticular  description  imports  a  warranty  that  the  gooas 
are  of  that  description.  Hence,  if  a  buyer  orders  "pure  Manilla 
twine,"  and  the  order  is  filled  by  sending  Manilla  twine,  there  Is  an 
implied  warranty  that  the  twine  delivered  is  "pure  Manilla  twine." 

SAI-ES  BY  DESCRIPTION— ACCEPTANCE  WITH  KNOWL- 
EDGE OF  DEP^ECT.—  A  purchaser's  acceptance  of  goods  bought  by 
<]escription,  even  with  a  knowledge  that  they  do  not  correspond  with 
the  warranty  implied,  does  not,  as  a  matter  of  law,  bar  his  right  to 
rely  upon  the  warranty,  because  the  purchaser  does  not  owe  the  duty 
of  careful  inspection  to  one  who  has  warranted  an  article. 

SALES  BY  DESCRIPTION— BREACH  OF  WARRANTY- 
WAIVER— QUESTIONS  FOR  JURY.— In  cases  of  sales  by  a  particu- 
lar description,  where  goods  not  corresponding  to  the  implied  war- 
ranty liave  been  accepted,  it  should  be  left  to  the  jury  to  determine 
whether  there  is  a  breach  of  warranty,  whether  the  purchaser  re- 
lies on  the  warranty,  and  whether  he  has  waived  his  right  to  take  ad- 
vantage of  Its  breach. 

SALES  BY  DESCRIPTION— BREACH  OF  WARRANTY- 
REMEDY  OF  BUYER.—  If  goods  sold  by  description  do  not  corres- 
pond with  the  warranty,  the  vendee  may  either  reject  them,  or  re- 
ceive them  and  rely  upon  the  warranty;  and,  if  there  has  been  no 
waiver  of  the  right,  he  may  bring  an  action  against  the  vendor  to  re- 
cover the  damages  for  a  breach  of  the  warranty,  or  set  up  a  counter- 
claim for  such  damages  in  an  action  brought  by  the  vendor  for  the 
purchase  price  of  the  goods. 

SALES  BY  DESCRIPTION— EFFECT  OF  GIVING  NOTES 
FOR  PURCHASE  PRICE  AFTER  KNOWLEDGE  OF  DEFECT.— 
The  fact  that  a  purchaser,  who  has  bought  goods  by  description, 
gives  his  renewal  notes  for  the  purchase  price,  after  knowledge  that 
the  goods  do  not  correspond  with  the  warranty,  does  not  prejudice 
his  rights,  especially  where  he  expressly  asserts  his  right  to  rely  up- 
on his  claim  for  damages,  and  where  the  notes  are  given  with  the 
understanding  that  such  claim  will  be  recognized  by  the  seller.  In 
other  words,  the  mere  giving  of  renewal  notes  would  not,  of  Itself, 
extinguish  his  cause  of  action,  if  it  once  existed. 

Action  by  the  Northwestern  Cordage  Company  against  D.  E. 
Rice.    There  was  a  judgment  for  the  plaintiff,  and  the  defendant 

appealed. 
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McCumber  &  Bogart,  for  the  appellant. 

Curtiss  Sweigle  and  Morphy,  Ewing,  Gilbert  &  Ewing,  for  the 

respondent. 

'*33  COELISS,  J.  Defendant  ordered  of  the  plaintiff  seven 
thousand  pounds  of  pure  Manilla  twine.  Plaintiff,  acting  on  this 
order,  shipped  to  defendant  a  lot  of  twine,  which  the  evidence 
"tends  to  prove  was  not  pure  Manilla  twine,  but  an  inferior  article, 
worth  much  less  in  the  market.  Defendant  having  been  sued 
upon  the  notes  given  for  the  purchase  price  of  this  twine,  he  in- 
terposed as  a  counterclaim  an  alleged  cause  of  action  founded 
upon  breach  of  warranty.  On  the  trial  the  district  judge  directed 
a  verdict  in  favor  of  the  plaintiff.    Defendant  appeals. 

*^*  At  the  outset,  we  are  required  to  determine  whether,  in 
fact,  there  was  a  warranty.  It  is  true  that  the  plaintiff  did  not, 
in  terms,  warrant  that  the  twine  sold  by  it  to  defendant  was  pure 
Manilla  twine.  Indeed,  it  made  no  representations  whatever  in 
written  instrument,  or  by  oral  statement.  But,  when  it  accepted 
from  defendant  an  order  for  pure  Manilla  twine,  it,  in  contem- 
plation of  law,  agreed  to  sell  defendant  an  article  answering  to 
that  description.  That  a  sale  of  an  article  by  a  particular  de- 
scription constitutes  a  warranty  that  the  article  answers  to  that 
description  is  well  settled:  Benjamin  on  Sales,  619-622,  and 
cases  cited;  Brigg  v.  Hilton,  99  K  Y.  517;  52  Am.  Eep.  63; 
Dounee  v.  Dow,  64  N.  Y.  411;  Wolcott  v.  Mount,  36  K  J.  L.  262; 
13  Am.  Rep.  438;  Fairbank  Canning  Co.  v.  Metzger,  118  N.  Y. 
260;  16  Am.  St.  Rep.  753;  White  v.  Miller,  71  N.  Y.  118;  27  Am. 
Eep.  13;  Lewis  v.  Rountree,  78  N.  C.  323;  Hastings  v.  Lovering,  2 
Pick.  214;  13  Am.  Dec.  420;  Forcheimer  v.-  Stewart,  65  Iowa, 
593;  54  Am.  Rep.  30;  28  Am.  &  Eng.  Ency.  of  Law,  776:  Gould 
v.  Stein,  149  Mass.  570;  14  Am.  St.  Rep.  455;  Love  v.  Miller,  104 
N.  C.  582;  Morse  v.  Moore,  83  Me.  473;  23  Am.  St.  Rep.  783. 
Said  the  court  in  Gould  v.  Stein,  149  Mass.  570,  14  Am.  St. 
Eep.  455:  "The  general  rule  is  familiar  and  admitted,  that  a  sale 
of  goods  by  particular  description  imports  a  warranty  that  the 
goods  are  of  that  description." 

We  cannot  say,  under  the  facts  of  this  case,  that  the  defendant, 
as  a  matter  of  law,  has  waived  his  right  to  rely  upon  the  warranty. 
The  twine  delivered  was  Manilla  twine,  but  it  was  not  pure  Ma- 
nilla. It  is  probable  that  a  special  examination  of  it  before  accept- 
ance would  have  resulted  in  the  discovery  that  it  was  not  as  war- 
ranted. But  the  case  is  not  one  of  the  failure  of  the  vendor  to  de- 
liver any  article  of  the  cba^acteT  of  that  ordered.  It  was* not  the 
purchase  of  twine,  followed  by  the  delivery  of  some  other  article. 
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We  hold  that,  under  the  facts  of  this  case,  the  defendant  cannot  be 
deemed,  as  a  matter  of  law,  to  have  waived  his  right  to  rely  upon 
the  warranty.  It  is  impossible  to  lay  down  a  rule  on  this  subject 
which  can  be  readily  applied  to  the  varied  facts  of  different  cases. 
Cases  may  arise  where  it  is  apparent  that  the  purchaser  could  not 
have  relied  on  the  warranty  when  he  accepted  *^**  the  goods,  or 
that  he  has  waived  his  right  to  insist  upon  such  warranty.  But 
-we  think  it  would  be  an  extremely  unjust  rule  to  interpret 
s,a  an  implied  waiver  the  conduct  of  the  purchaser  in  receiving 
the  goods  which  do  not  exactly  correspond  to  the  warranty,  mere- 
ly because  he  might,  by  examination,  have  discovered  the  defect. 
It  often  happens  that  the  purchaser  is  so  situated  that  it  is  neces- 
sary for  him  to  accept  the  article  in  its  defective  condition.  It 
would  indeed  be  singular  that  one  who  had  placed  him  in  this  po- 
sition should  be  allowed  to  escape  liability  on  his  contract  of  war- 
ranty. In  many  cases,  the  inference  of  a  purpose  to  rely  upon  the 
warranty  is  stronger  than  the  inference  of  a  purpose  to  pay  the 
price  of  a  good  article  for  a  defective  one.  In  the  case  at  bar,  the 
jury  would  have  been  justified  in  finding  that  defendant  could 
not,  without  particular  examination,  have  discovered  that  the 
twine  was  not  pure  Manilla.  In  favor  of  one  who  has  warranted 
an  article,  the  purchaser  does  not  owe  the  duty  of  careful  inspec- 
tion. He  may  rely  on  the  warranty.  There  is  much  confusion  in 
the  authorities.  This  is  the  consequence  of  too  much  refinement 
in  reasoning,  and  the  making  of  many  nice  distinctions.  The 
law  on  this  subject  should  be  adjusted  to  the  needs  of  the  busi- 
ness world,  and  be  made  as  simple  as  possible.  Without  attempt- 
ing to  anticipate  the  exceptions  to  the  general  rule  which  in  the 
future  it  may  be  found  necessary  to  establish,  we  believe  it  to  be 
in  the  interests  of  justice,  and  to  fairly  express  the  sense  of  busi- 
ness men  upon  the  subject,  that  whatever  form  a  warranty  as- 
■  sumes,  if  there  is  in  fact  a  warranty,  the  mere  acceptance  of  the 
property  will  not,  as  a  matter  of  law,  bar  a  recovery  for  breach 
of  the  warranty,  although  an  inspection  of  the  property  would 
have  led  to  a  discovery  of  the  breach.  Nor  will  actual  knowledge 
of  the  defective  condition  of  the  thing  delivered  necessarily  pre- 
clude a  reliance  upon  the  warranty.  All  the  facts  are  to  be  laid 
before  the  jury,  to  the  end  that  they  may  determine  whether  the 
purchaser  relied  on  the  warranty,  and  whether  he  has  waived  his 
right  to  take  advantage  of  its  breach:  Gould  v.  Stein,  149  Mass. 
*3«  570;  English  v.  Spokane  Commission  Co.,  48  Fed.  Eep.  196; 
Lewis  v.  Eountree,  78  N.  C.  323;  Best  v.  Flint,  58  Vt.  543;  5fi 
Am.  Eep.  570;  Polhemus  v.  Heiman,  45  Cal.  573;  Tacoma  Coal 
Co.  V.  Bradley,  2  Wash.  600;  26  Am.  St.  Eep.  890;  Hege  v.  New- 
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Bom,  96  Ind.  431;  English  v.  Spokane  Commission  Co.,  57  Fed. 
Eep.  451;  2  Benjamin  on  Sales,  6th  Am.  ed.,  856,  note  39;  Day- 
ton V.  Hooglund,  39  Ohio  St.  671;  Holloway  v.  Jacoby,  120  Pa. 

St.  583;  6  Am.  St.  Eep.  737;  Parks  v.  Morris  etc.  Tool  Co..  54  N, 
Y.  586;  Zabriskie  v.  Central  etc.  E.  E.  Co.,  131  N.  Y.  72;  Mors& 
V.  Moore,  83  Me.  473;  23  Am.  St.  Eep.  783;  Fairbank  Canning 
Co.  V.  Metzger,  118  N.  Y.  260;  16  Am.  St.  Eep.  753.  In  Morse 
V.  Moore,  83  Me.  473,  23  Am.  St.  Eep.  783,  the  best  considered 
case  to  be  found  on  the  point  in  the  books,  the  court  say:  "The 
fact  of  acceptance,  however,  as  a  matter  of  evidence,  may  have 
great  weight  on  the  question  of  satisfactory  or  sufficient  per- 
formance. In  the  first  place,  it  raises  considerable  presumption 
that  the  article  delivered  actually  corresponded  with  the  agree- 
ment. In  the  next  place,  it  is  some  evidence  of  a  waiver  of  any 
defect  of  quality,  even  if  the  article  did  not  so  correspond — evi- 
dence of  more  or  less  force,  according  to  the  circumstances  of  the 
case.  If  the  goods  be  accepted  without  objection  at  the  time,  or 
within  a  reasonable  time  afterward,  the  evidence  of  waiver,  un- 
less explained,  might  be  considered  conclusive.  But  if,  on  the 
other  hand,  objection  is  made  at  the  time,  and  the  vendor  notified 
of  the  defect,  and  the  defects  are  material,  the  inference  of  waiv- 
er would  be  altogether  repelled.  But  acceptance  accompanied  by 
silence  is  not  necessarily  a  waiver.  The  law  permits  explanation, 
and  seeks  to  know  the  circumstances  which  induced  acceptance. 
It  might  be  that  the  buyer  was  not  competent  to  act  upon  his 
own  judgment,  or  had  no  opportunity  to  do  so,  or  declined 
to  do  so  as  a  matter  of  expediency;  placing  his  dependence 
mainly,  as  he  has  a  right  to  do,  upon  the  warranty  of  the  seller. 
Upon  this  question  the  facts  are  generally  for  the  jury,  under  the 
direction  of  the  court.**  In  English  v.  Spokane  Commission  Co., 
57  Fed.  Eep.  451,  the  court  say,  at  page  456:  "There  has  been 
some  controversy  in  the  courts  as  to  the  right  of  the  purchaser 
to  accept  the  goods  and  rely  upon  the  ^^"^  warranty;  some  of  the 
authorities  holding  that  where  the  sale  is  executory,  and  the 
goods,  upon  arrival  at  the  place  of  delivery,  are  found,  upon  ex- 
amination, to  be  unsound,  the  purchaser  must  immediately  re- 
turn them  to  the  vendor,  or  give  him  notice  to  take  them  back, 
and  thereby  rescind  the  contract,  or  he  will  be  presumed  to  have 
acquiesced  in  the  quality  of  the  goods.  But  the  great  weight  of 
authority,  as  well  as  reason,  is  now,  we  think,  well  settled,  that,  in 
cases  of  this  kind  and  character,  if  the  goods  upon  arrival  at  the 
place  of  delivery  are  found  to  be  unmerchantable,  in  whole  or  in 
part,  the  vendee  has  the  option  either  to  reject  them,  or  receive 
them  and  rely  upon  the  warranty;  and  if  there  has  been  no  waiver 
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of  the  right,  he  may  bring  an  action  against  the  vendor  to  recov- 
er the  damages  for  a  breach  of  the  warranty,  or  set  up  a  counter- 
claim for  such  damages  in  an  action  brought  by  the  vendor  for 
the  purchase  price  of  the  goods."  There  is  nothing  in  the  deci- 
sions of  this  court  conflicting  with  our  views  in  this  case. 

It  is  claimed  by  plaintiff  that  defendant,  by  renewing  the  note» 
given  by  him  for  the  purchase  price  of  the  twine,  waived  his  right 
to  recoup  damages  for  breach  of  the  warranty.  But  it  is  evident 
that,  if  a  cause  of  action  once  existed  in  his  favor  for  damages,  the 
mere  giving  of  renewal  notes  would  not,  of  itself,  extinguish  that 
cause  of  action.  Even  payment  of  the  purchase  price  would  not 
have  that  effect:  Gilmore  v.  Williams,  162  Mass.  351.  The  cir- 
cumstance that  a  purchaser  had  given  his  note,  or  had  paid  for 
the  property,  with  full  knowledge  of  the  facts,  would  generally 
be  persuasive — and  might,  unexplained,  be  conclusive — evidence 
that  there  was  in  fact  no  breach  of  warranty,  or  possibly  that  the 
purchaser  had  waived  his  right.  We  do  not,  however,  wish  to  be 
understood  as  holding  that  a  mere  waiver  by  implication,  without 
consideration,  would  necessarily  operate  to  defeat  the  claim  for 
damages.  But  the  purchaser  might  negative  the  presumption 
of  waiver,  if  such  an  act  could  create  such  a  presumption,  by 
showing  that  as  a  matter  of  fact,  he  distinctly  asserted  his  right 
to  rely  upon  his  claim  for  damages.  In  the  ■*^®  case  at  bar,  it 
appears  that  the  new  notes  were  given  at  the  solicitation  of  the 
plaintiff's  agent  and  on  his  promise  that  defendent  should  be  al- 
lowed his  damages.  We  do  not  say  that  a  cause  of  action  can  be 
predicated  on  this  arrangement.  Serious  questions  of  the  extent 
of  the  agent's  authority,  and  of  the  contradiction  of  a  written 
contract  by  parol  evidence,  would  have  to  be  met,  before  we 
could  decide  the  case  on  that  theory.  But  the  evidence  was  cer- 
tainly competent  to  explain  the  circumstances  surrounding  the 
giving  of  the  new  notes,  to  the  end  that  defendant  might  rebut 
any  possible  inference  from  that  fact  unfavorable  to  his  claim  for 
damages.  The  trial  court  should  have  submitted  the  question  of 
breach  of  warranty  to  the  jury,  with  proper  instructions. 

For  the  error  of  the  court  in  refusing  to  do  so,  and  in  directing 
a  verdict  for  plaintiff,  the  judgment  is  reversed,  and  a  new  trial 
is  ordered. 

All  concur. 


SALES  BY  DESCRIPTION— IMrLIED  WAERANTT.— The  sale  of 
goods  by  a  particular  description  imports  a  warranty  that  the  article 
sold  Is  of  the  kind  specified:  Columbian  Iron  Works  etc.  Co.  v.  Doug- 
las, 84  Md.  44:  ante.  p.  3()2:  Fnirbank  Cunning  Co.  v.  Metzger.  118 
N.  Y.  260;  16  Am.  St.  Rep.  753;  Morse  v.  Moore,  83  Me.  473;  23  Am. 
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Bt  Rep.  783,  and  note;  Hollo  way  v.  Jacoby,  120  Pa.  St.  583;  6  Am. 
St.  Kep.  737;  Best  v.  Flint.  58  \  t.  543;  56  Am.  Rep.  570;  Forcheimer 
V.  Stewart,  65  Iowa,  594;  54  Am.  Rep.  30;  White  v.  Miller,  71  N.  Y. 
118;  27  Am.  Rep.  13;  Hastings  v.  Lovering,  2  Pick.  214;  13  Am.  Dec. 
420. 

SALES  BY  DESCRIPTION  —  BREACH  OF  WARRANTY  — 
RIGHTS  a:ND  remedies  OF  BUYER.— A  pmchaser  of  goods  with 
warranty  is  not  bound  to  return  them  upon  discovery  of  the  breach 
of  warranty;  he  may  retain  them  and  seek  his  remedy  founded  upon 
the  breach  of  warranty:  Note  to  Fairbank  Canning  Co.  v.  Metzger, 
16  Am.  St.  Rep.  759;  Bushman  v.  Taylor,  2  Ind.  App.  12;  50  Am.  St. 
Rep.  228,  and  note.  If  there  is  a  warranty  in  the  sale  of  goods,  the 
vendee  is  not  bound  to  inspect  the  goods  before  using  them,  and,  if 
he  is  sued  for  the  price,  he  may  set  up  a  breach  of  such  warranty 
as  a  counterclaim  for  the  purpose  of  recouping  damages:  Tacoma 
Coal  Co.  V.  Bradley,  2  Wash.  600;  26  Am.  St.  Rep.  890;  WoodrufiC  v. 
Graddy,  91  Ga.  333;  44  Am.  St.  Rep.  33.  Acceptance  of  goods,  though 
the  contract  of  sale  was  executory,  does  not  prevent  the  vendee 
from  recovering  for  a  breach  of  warranty  of  the  quality  of  such 
goods:  Morse  v.  Moore,  83  Me.  473;  23  Am.  St.  Rep.  783,  and  note. 

SALES— PURCHASE  MONEY  NOTES.— A  BREACH  OF  WAR- 
RANTY Is  a  defense  to  a  note  given  for  the  purchase  money  of 
property  sold  under  a  warranty,  even  though  the  note  was  executed 
subsequently  to  the  time  the  contract  of  warranty  was  made:  Note 
to  Gale  Sulky  Harrow  Mfg.  Co.  v.  Stark,  23  Am.  St.  Rep.  742. 
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CONTEMPT  —  DISBARMENT  —  COMPOUND  PROCEED- 
ING.— The  statute  governing  criminal  prosecutions  for  contempt  is 
wholly  Independent  of  the  statute  authorizing  disbarment  proceed- 
ings, and  each  is  designed  to  accomplish  a  different  result.  Hence, 
an  attorney  at  law  cannot  be  punished  for  criminal  contempt  and 
be  disbarred  from  practice  In  one  and  the  same  proceeding.  In  other 
words,  a  proceeding  for  contempt  and  one  for  disbarment,  founded 
on  the  contempt,  cannot  be  joined. 

CONTEMPT  —  DISBARMENT  —  COMPOUND  PROCEED- 
ING—EXCEPTION. BY  MOTION,  TO  JURISDICTION— PREJU- 
DICIAL ERROR.— When  an  attorney  at  law  Is  charged  with  crimi- 
nal contempt  of  court,  and  is  ordered  to  show  cause  why  he  should 
not  be  punished  therefor,  and  be  debarred  from  practice,  it  is  pre- 
judicial error  to  deny  him  the  right  of  excepting,  by  a  preliminary 
motion,  to  the  jurisdiction  of  the  trial  court,  and  to  require  him.  by 
express  mandate,  to  plead  at  once  to  the  facts  set  out  In  the  affidavit 
charging  him    by  admitting  or  denying  them. 

CONTEMPT.— AN  AFFIDAVIT  charging  a  criminal  contempt 
of  court  will  be  tested  by  the  rules  of  criminal  pleading,  which  are 
applicable  to  indictments  or  informations,  as  this  is  the  formal  ac- 
cusation upon  which  the  accused  Is  to  be  tried  for  a  criminal  of- 
fense. 

CRIMINAL  LAW-PRESENTING  QUESTIONS  OF  JURIS- 
DICTION.—A  court  must  at  all  times  be  prepared  to  vindicate  its 
own  authority  to  proceed  in  a  case,  and  the  right  to  be  heard,  at 
least  to  the  extent  of  presenting  objections  to  the  jurisdiction  of  the 
court  In  which  one  is  charged  with  a  criminal  offense,  Is  fundamental 
and  to  deny  the  accused  that  right  is  to  deny  him  "due  process  of 
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law."  The  question  of  Jurisdiction  may  even  be  raised,  for  the  first 
time,  In  the  appellate  court. 

CONTEMPT—  PRACTICE  —  RIGHTS  OF  ACCUSED— CUR- 
ING ERROR.— Au  attorney  at  law,  charged  by  affidavit  with  crimi- 
nal contempt  of  court,  has  the  right  to  except  to  the  jurisdiction  of 
the  trial  court  before  he  can  be  compelled  to  answer  matters  of  fact, 
and  he  may  do  so  by  preliminary  motion,  without  specifying  any 
grounds,  although  the  statute  regulating  contempt  proceedings  does 
not,  in  terms,  make  provision  for  reaching  defects  in  the  accusation, 
by  motion  or  otherwise.  Such  motion  may  be  leveled  at  either  mat- 
ters of  sul)stance  or  mere  irregularities  of  procedure;  and  a  funda- 
mental error  committed  in  denying  the  accused  the  right  to  inter- 
pose preliminary  objections  before  being  called  upon  to  answer  as  to 
the  facts,  is  not  cured  by  later  proceedings. 

CONTEMPT— IRREGULAR  PROCEDURE— RIGHTS  ON  AP- 
PEAL.—If  an  attorney  at  law,  charged  by  affidavit  with  contempt  of 
court,  is  denied  the  right  of  pleading  to  the  jurisdiction  of  the  trial 
court  by  preliminary  motion,  he  will,  on  appeal,  be  given  the  bene- 
fit of  all  preliminary  motions  which  he  could  properly  have  made  in 
the  court  below. 

CONTEMPT— WHAT  IS  NOT— LANGUAGE  NOT  IN  PRES- 
ENCE OF  COURT.- Abusive  and  defamatory  language,  used  by  an 
attorney  at  law  concerning  a  judge  and  his  official  action  in  cases 
pending,  which  the  attorney  is  prosecuting,  and  which  language  at- 
taciis  the  private  character  of  the  judge  as  a  citizen,  does  not  con- 
stitute contempt  of  court,  where  it  is  not  used  in  the  courthouse  or 
in  the  immediate  view  and  presence  of  the  court. 

CONTEMPT.— AN  AFFIDAVIT  does  not  Charge  contempt  of 
court  where  It  contains  no  averment  that  the  language  charged  was 
used  in  the  immediate  view  and  presence  of  the  court,  and  fails  to 
stale  the  particular  date  or  time  when  the  offensive  words  were 
spoken. 

CONTEMPT- WORDS  SPOKEN  IN  COURTROOM.— The  fact 
that  obnoxious  words  were  spoken  of  a  judge  in  his  courtroom  Is 
not  important,  upon  a  charge  of  contempt,  unless  coupled  with  the 
fact  that,  at  the  time  they  were  spoken,  the  court  was  sitting  and  dis- 
charging judicial  functious  and  that  the  words  were  spoken  in  the 
Immediate  view  and  presence  of  the  court,  and  were  calculated  to 
interrupt  its  proceedings  or  to  impair  its  authority. 

DEF1NITI0NS.-"IN  SESSION,"  as  applied  to  a  court,  ex- 
presses not  only  the  idea  that  the  judge  is  sitting  on  tlie  bench  and 
engaged  in  the  discharge  of  judicial  functions,  but  that  the  court  has 
convened  for  a  term,  and  has  not  yet  adjourned  for  the  term. 

CONTEMPT— CHARGE— PROOF.— If  it  is  charged  that  offen- 
sive beiaavior  was  exhibited  while  the  court  was  sitting,  and  in  its 
immediate  view  and  presence,  the  charge  can  be  made  out  by  proof 
without  showing  that  the  offensive  act  took  place  within  the  sight 
or  hearing  of  the  judge. 

CONTEMPT  WHILE  COURT  IS  SITTING— BRANCH  OF 
COURT. — A  contempt  is  established  where  offensive  behavior  is  ex- 
libited  while  the  court  is  sitting  in  the  discharge  of  judicial  func- 
tions, if  it  is  committed  in  the  presence  of  some  branch  of  the  court 
when  so  engaged. 

CONTEMPT  —  DISBARMENT  —  COMPOUND  PROCEED- 
ING—PRE.JUDICIAL  ERROR.— When  an  attorney  at  law  is  charg- 
ed with  criminal  contempt  of  court,  and  is  ordered  to  show  cause 
wliy  he  should  not  be  punished  therefor,  and  be  debarred  from  prac- 
tice, it  is  highly  prejudicial  error  to  deny  him  the  right  to  demur  to 
the  accusation  so  far  as  it  is  sought  to  be  used  as  a  basis  for  the  rev- 
ocation of  his  license  to  practice  law,  and  to  compel  him  to  answer 
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Interrogatories  nnder  oath  touching  the  facts  bearing  upon  the 
charges  against  him. 

CONTEMPT  —  DISBARMENT  —  COMPOUND  PROCEED- 
ING—UNAUTHORIZED PUNISHMENT— When  an  attorney  at 
law,  charged  with  a  criminal  contempt  of  court,  is  tried  upon  such 
charge,  and  no  other,  and  found  guilty,  the  court  has  no  authority  to 
suspend  or  disbar  him  from  practice  as  a  punishment  for  the  con- 
tempt. To  do  this,  the  accused  must  first  have  been  accorded  a  trial 
under  the  safeguards  of  the  special  statute  governing  disbarment 
proceedings. 

CONTEMPT  — DISBARMENT—  COMPOUND  PROCEED- 
ING—DEFENSIVE MOTIONS.— If  an  attorney  at  law  is  charged 
with  criminal  contempt  of  court,  and  is  ordered  to  show  cause  why 
he  should  not  be  punished  therefor,  and  be  debarred  from  practice, 
he  has  a  right  to  make  a  preliminary  motion  that  the  proceeding  be 
quashed,  and,  if  that  is  overruled,  to  follow  it  by  a  motion  requir- 
ing the  prosecution  to  elect  and  declare,  at  the  outset,  upon  which 
branch  of  the  case  it  will  first  proceed. 

CONTEMPT  —  DISBARMENT  —  COMPOUND  AND  UNAU- 
THORIZED PROCEEDINGS.— It  is  an  irregular  and  unauthorized 
proceeding  where  an  attorney  at  law  is  charged  with  criminal  con- 
tempt of  court,  to  order  that  he  show  cause  why  he  should  not  be 
punished  therefor  and  be  debarred  from  practice,  to  try  him  for  the 
contempt,  and,  after  finding  him  guilty  thereof,  to  include  in  the 
sentence  therefor,  an  order  of  disbarment  from  practice. 

Appeal  from  a  conviction  of  contempt  of  court  and  enspension 
from  practicing  as  an  attorney  at  law. 

Newman,  Spalding  &  Phelps,  and  Herbert  Root,  for  the  appel- 
lant. 

Herman  Winterer,  state's  attorney,  and  John  F.  Cowan,  attor- 
ney general,  for  the  state. 

'*®^  WALLIN,  C.  J.  The  record  in  this  case  shows  that  Her- 
man Winterer,  state's  attorney  for  Barnes  county,  on  December 
28,  1895,  presented  to  the  district  court  for  said  county  (which 
was  then  in  session,  at  Valley  City)  a  number  of  affidavits 
purporting  to  contain  charges  against  the  appellant  of  various 
criminal  contempts  of  court,  committed  by  him  at  diverse  times 
and  places.  Upon  filing  the  affidavits,  the  district  court  issued 
an  order  to  show  cause,  as  follows:  "It  is  ordered  by  the  court  that 
Herbert  Root,  the  party  named  in  said  affidavits,  be,  and  is  here- 
by, ordered  to  show  cause  before  this  court  on  the  second  day  of 
January,  at  10  o'clock  A.  M.  of  that  day,  why  he  should  not  be 
punished  for  contempt  of  court,  and  why  he  should  not  be  de- 
barred from  practicing  law  in  this  county,  in  this  court."  The 
order,  together  with  said  affidavits,  was  served  upon  the  appel- 
lant— and,  in  response  thereto,  he  appeared  before  the  district 
court;  whereupon  the  following  proceedings  were  had:  "On  Jan- 
uary 2,  189G,  this  case  was  called  for  trial.  The  defendant,  Her- 
bert Root,  being  present  in  court,  attempted  to  except  to  the 
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jurisdiction  of  the  court,  but  was  refused  permission  to  do  so  un- 
til the  following  proceedings  were  had:  'Court:  Mr.  Root,  do  you 
admit  the  facts  in  the  affidavits  served  upon  you?  Mr.  Root:  I 
do  not,  sir.'  The  state's  attorney  is  now  ordered  to  file  interroga- 
tories in  accordance  with  section  5942  of  the  Revised  Codes  of 
1895,  specifying  the  facts  and  circumstances  of  the  offenses 
charged.  Thereupon  the  interrogatories  were  duly  filed."  For 
the  purposes  of  this  '***  opinion,  it  will  be  unnecessary  to  set  out 
the  interrogatories  at  length.  It  is  enough  to  say  that  they  con- 
sist of  pointed  questions,  requiring  specific  answers,  touching  the 
truth  of  the  several  charges  as  contained  in  said  affidavits.  Be- 
fore answering  the  interrogatories,  the  record  shows  that  the  ac- 
cused filed  with  the  clerk,  and  read  to  the  court,  a  motion  to  va- 
cate the  order  to  show  cause.  The  ruling  was  as  follows :  "Motion 
overruled  by  the  court,  the  defendant  not  being  permitted  to  pre- 
sent any  argument  or  explanation  as  to  said  motion;  whereupon 
the  following  proceedings  were  had:  'Mr.  Root:  You  will  not  hear 
any  law  on  this?  Court:  No;  I  don't  want  to  hear  any  law.'  '* 
Upon  the  following  day  (January  3d),  the  defendant  filed  his  an- 
swer to  the  interrogatories.  Upon  the  issues  thus  joined,  a  trial 
was  had,  at  which  the  prosecution  called  a  number  of  witnesses, 
who  were  sworn  and  examined  touching  the  subject  matter  of  the 
various  charges  set  out  in  the  affidavits;  whereupon  the  court, 
after  filing  findings  of  fact,  entered  judgment  against  the  de- 
fendant, as  follows:  "I  do  hereby  adjudge  and  consider  that  the 
defendant  is  guilty  of  contempt  against  this  court,  in  this:  that 
he  has  used  language  respecting  this  eourt  in  the  courtroom,  and 
in  the  presence  of  the  court,  respecting  cases  pending  for  trial  in 
this  court  at  the  present  term,  such  as  to  impair  the  respect  due 
to  its  authority,  and  thereby  directly  tending  to  interrupt  its 
proceedings,  and  whereby  the  administration  of  justice  has  been 
and  is  brought  into  disrepute,  and  the  court  disgraced;  that  the 
defendant  has  used  such  language  aforesaid  concerning  this  court, 
and  respecting  cases  pending  in  this  court,  at  the  last  term  of  the 
court,  being  the  June  term  1895,  of  this  court,  in  Barnes  county, 
North  Dakota,  as  did  impair  the  respect  due  to  this  court  and 
to  its  authority,  and  such  as  to  bring  the  administration  of  this 
court  into  disrepute,  and  to  disgrace  this  court;  that  the  language 
aforesaid,  and  the  conduct  of  the  defendant  as  aforesaid,  has  been 
such  that  he  is  not  a  fit  and  proper  person  to  longer  practice  law 
at  this  bar,  until  further  order  by  this  court.  And  I  hereby  ad- 
judge and  direct  that  the  defendant  be  confined  in  the  county 
*®^  jail  of  Barnes  county,  North  Dakota,  for  a  period  of  thirty 
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(30)  days,  commencing  at  noon  of  this  lourth  day  of  January, 
A.  D.  1896,  and  that  he  pay  a  fine  of  two  hundred  ($200)  dollars 
to  the  clerk  of  this  court;  that  in  case  of  default  made  by  the  de- 
fendant of  the  payment  of  this  fine,  that  he  be  committed  to  the 
county  jail  of  Barnes  county.  North  Dakota,  until  such  fine  is 
paid,  or  for  a  period  not  exceeding  thirty  (30)  days;  that  defend- 
ant's imprisonment  for  nonpayment  of  said  fine  shall  commence 
at  the  expiration  of  the  first  term  or  period  of  the  defendant's 
imprisonment  herein  mentioned;  and  that  defendant  l^e  suspend- 
ed from  further  practicing  law  in  this  court  until  the  further  or- 
der of  this  court;  and  that  a  commitment  be  issued  to  carry  this 
judgment  into  effect.  January  4,  1896/'  The  accused  appeals 
to  this  court  from  said  judgment,  and  the  record  sent  up  em- 
braces a  statement  of  the  case,  with  the  evidence  and  procedure 
had  in  the  trial  court. 

Considering  the  record  before  us  as  a  whole,  its  most  striking 
feature  lies  in  the  fact  that  it  attempts  to  fuse  and  mass  together 
in  one  proceeding  two  distinct  special  proceedings,  which  are 
wholly  independent  of  each  other,  not  only  with  respect  to  the 
results  which  each  is  designed  to  accomplish,  but  with  respect 
as  well  to  the  practice  and  procedure  laid  down  in  the  statute  for 
the  government  of  each  respectively.  A  proceeding  for  the  pun- 
ishment of  a  criminal  contempt  of  court,  whether  committed  in 
facie  curiae,  or  committed  out  of  the  view  and  presence  of  the 
court,  is  a  summary  proceeding  of  a  quasi  criminal  character,  in 
which  the  contemner  may  be  punished  criminally  by  both  fine 
and  imprisonment;  while  the  proceeding  to  suspend  or  revoke  an 
attorney's  license,  as  laid  down  in  the  code,  while  it  is  special  in 
its  character,  is  neither  criminal  nor  quasi  criminal,  either  in  its 
procedure  or  in  its  consequences.  The  important  differences  in 
the  remedies  will  be  seen  at  a  glance  by  reading  and  compar- 
ing the  two  statutes:  See  Eev.  Codes,  sec.  5932,  et  seq.,  regulat- 
ing contempts,  and  sections  432-437,  regulating  the  proceeding 
to  revoke  an  attorney's  license.  It  will  be  noticed  that,  in  a 
■*'**  disbarment  proceeding,  the  accused  may  elect  whether  he 
will  demur  or  plead  to  the  accusation  brought  against  him;  and, 
if  he  pleads,  he  is  not  hampered  by  statutory  requirements  com- 
pelling him  to  respond  categorically  to  interrogatories  framed  by 
ihe  prosecution,  and  which,  peradventure,  may  require  him  to 
furnish  damaging  evidence  against  himself.  Section  435  i-ead> 
•''To  the  accusation  he  may  plead  or  demur,  and  the  issue  joined 
thereon  shall  in  all  cases  be  tried  by  the  court;  all  the  evid^ice 
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being  reduced  to  writing,  filed,  and  preserved."  The  only  judg- 
ment which  can  follow  is  a  suspension  or  revocation  of  the  at- 
torney's license.  An  appeal  will  remove  the  whole  case  to  this 
court,  including  the  evidence,  without  the  necessity  of  settling 
a  bill  or  statement  of  the  case:  Eev.  Codes,  sec.  437.  Turning  to 
the  statute  regulating  procedure  in  summary  contempt  cases,  we 
shall  at  once  discover  a  vitally  different  method  of  procedure, 
and  one  followed  by  results  wholly  dissimilar.  Where  the  con- 
tempt is  committed  while  the  court  is  sitting,  and  in  its  imme- 
diate view  and  presence,  no  pleadings  are  essential,  and  none  are 
required — in  cases  where  the  facts  constituting  the  contempt 
are  within  the  personal  cognizance  of  the  presiding  judge.  In 
Buch  cases,  there  are  no  pleadings  required,  because  there  are 
no  issues  to  be  tried.  All  that  is  requisite  to  a  complete  record 
in  such  cases  is  an  order  of  the  court  "stating  the  facts  which 
constitute  the  offense,  and  reciting  that  the  same  occurred  in 
such  immediate  view  and  presence,  and  plainly  and  specifically 
prescribing  the  punishment  to  be  inflicted  therefor**:  Rev. 
Codes,  sec.  5935.  This  section  epitomizes  the  settled  common- 
law  practice  also:  Eapalje  on  Contempts,  sec.  93,  and  cases 
cited;  4  Ency.  of  PI.  &  Pr.  775,  and  note  4.  See,  also,  5  Crim. 
Law  Mag.  484,  and  cases  cited  in  notes. 

In  the  case  at  bar,  as  has  been  seen,  the  trial  court  did  not  pro- 
ceed upon  the  theory  that  the  contemptuous  language  and  be- 
havior charged  were  committed  within  the  sight  or  hearing  of 
the  presiding  judge  of  the  district  court.  The  proceeding  had  in 
the  court  below  is  only  adapted  to  a  case  where  the  offensive  be- 
havior did  not  occur  within  the  judge's  personal  observation. 
406  rpj^g  judgment  of  conviction  follows  certain  findings  of  fact 
made  and  filed  with  the  clerk,  and  which  findings  are  based  upon 
evidence  brought  out  at  a  trial  of  the  issues  formed  by  the  plead- 
ings. The  judgment  is  based  upon  such  findings.  It  recites  that, 
"upon  the  original  affidavits,  the  answer,  and  the  subsequent 
proofs  offered  and  made  by  the  state's  attorney,  the  court  finds 
that  the  defendant  did  use  contemptuous  language,"  etc.  The 
record  therefore  precludes  the  idea  that  the  conviction  resulted 
from  any  contempt  of  court  occurring  in  the  sight  or  hearing  of 
the  judge.  It  has  been  suggested  that  the  behavior  of  the  ac- 
cused upon  the  trial  of  this  case  below  was  positively  contempt- 
uous; and  that  such  behavior  was  exhibited  not  only  technically, 
within  the  view  and  presence  of  the  court  while  sitting,  but  act- 
ually in  the  face  and  presence  of  the  trial  judge;  and  that  the 
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fiame  was  of  so  flagrant  a  character  that  it  would  justify  the  in- 
fliction of  criminal  penalties  as  and  for  a  contempt  of  court.  If 
it  were  conceded  that  the  accused  did  commit  such  contempts, 
we  cannot  see  how  the  fact  becomes  pertinent  in  this  court,,  and 
upon  this  record.  It  is  manifest  that  this  court  can  consider  no 
charges  against  the  accused  other  than  those  appearing  of  rec- 
ord, and  upon  which  i.,  affirmatively  appears  that  the  accused 
was  tried  and  convicted.  Where,  however,  as  in  the  case  at  bar, 
the  fact  of  the  commission  of  the  offense  is  not  within  the  per- 
sonal observation  of  the  judicial  officer  presiding  over  the  court, 
it  becomes  necessary  to  bring  the  facts  before  the  court  by  a  for- 
mal accusation.  This  is  done  at  common  law  and  under  the 
statute  by  an  affidavit:  4  Ency.  of  PI.  &  Pr.  776,  and  notes. 
Where  this  course  is  pursued,  the  affidavit  at  once  assumes  great 
importance,  as  it  is  not  only  the  foundation  for  issuing  the  order 
to  show  cause  (Rev,  Codes,  sec.  5936),  but  also  constitutes — and 
this  is  its  most  important  office — the  accusation  upon  which  the 
accused  is  to  be  tried  for  a  criminal  offense.  Under  the  modern 
authorities,  at  least,  the  sufficiency  of  such  accusation  is  to  be 
tested  by  the  rules  governing  the  framing  of  indictments  and  in- 
formations. All  the  material  facts  and  essential  ingredients  of 
the  offense  are  required  to  be  set  out  by  *****  distinct  and  posi- 
tive averments;  nor  can  any  essential  allegation  be  supplied  by 
implication:  Batchelder  v.  Moore,  42  Cal.  412;  Young  v.  Can- 
non, 3  Utah,  560;  McConnell  v.  fitate,  46  Ind.  298;  Stewart  v. 
State,  140  Ind.  7.  See  5  Crim.  Law  Mag.  487,  and  cases  cited  in 
the  notes.  Section  5942  of  the  Revised  Codes  directs  that  when 
the  accused  appears  upon  "an  order  to  show  cause,  the  court 
or  judge  must,  unless  the  accused  admits  the  offense  charged, 
cause  interrogatories  to  be  filed  specifying  the  facts  and  circum- 
stances of  the  offense  charged  against  him.  The  accused  must 
make  written  answer  thereto  under  oath."  The  proofs  may  con- 
sist of  either  affidavits  or  other  proofs,  but  the  statute  contains 
no  provision  requiring  the  preservation  of  the  evidence,  as  is 
clone  in  the  case  of  disbarment  proceedings;  and  if  the  accused 
appeals,  and  desires  a  review  of  the  evidence  in  the  supreme 
court,  a  statement  of  the  case,  embracing  the  formalities  pre- 
scribed by  section  5466,  becomes  indispensable.  This  feature 
also,  as  has  been  seen,  is  not  found  in  cases  of  appeal  under  the 
statute  governing  disbarment  proceedings.  It  will  be  further 
noticed  that  no  demurrer  is  mentioned  in  connection  with  a  con- 
tempt proceeding,  while,  on  the  other  band,  that  form  of  plead- 
ing is  expressly  allowed  in  cases  arising  under  the  other  statute. 
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This  cursory  examination  of  the  two  statutory  proceedings  we 
have  been  considering  brings  into  view  the  very  important  prac- 
tical differences  which  exist  in  their  procedure,  and  particularly 
with  reference  to  the  various  defensive  measures  which  the  ac- 
cused may  resort  to  under  each  respectively.  In  the  case  at  bar, 
we  have  seen  that  the  accused,  as  soon  as  he  appeared  in  court 
In  obedience  to  the  order  to  show  cause,  and  before  pleading,  "at- 
tempted to  except  to  the  jurisdiction  of  the  court,  but  was  re- 
fused permission  to  do  so  until  the  following  proceedings  were 
had:  'Mr.  Eoot,  do  you  admit  the  facts  in  the  affidavit  served 
upon  you?  Mr.  Root:  I  do  not  sir.  Court:  The  state's  attorney 
is  now  ordered  to  file  interrogatories  in  accordance  with  section 
5942  of  the  Revised  Codes  of  1895.' "  The  interrogatories  were 
then  promptly  filed.  The  facts  will  call  for  a  ruling  upon  a  point 
■*^''  of  practice  arising  under  the  proceeding  for  the  punishment 
of  contempts  of  court  which  has  recently  come  into  operation  by 
the  adoption  of  the  Revised  Codes.  The  point  can  be  stated  by 
a  question:  Can  the  accused,  after  being  cited  before  the  court 
by  an  order  to  show  cause,  based  on  an  affidavit,  be  compelled 
forthwith  to  enter  a  plea  to  the  facts  set  out  in  the  affidavit,  L  e. 
be  compelled  to  admit  or  deny  the  offense,  as  provided  in  section 
5942,  without  being  permitted  to  make  any  preliminary  attack  by 
motion  upon  the  regularity  or  sufficiency  of  the  proceeding 
brought  against  him?  The  statute  makes  no  reference  in  terms 
to  any  preliminary  motion,  but  we  are  clearly  of  the  opinion  that 
elementary  principles  of  procedure  demand  that  such 'motions 
should  be  allowed  before  the  accused  is  called  upon  to  frame  an 
issue  of  fact.  If  there  is  no  valid  criminal  charge  to  be  investi- 
gated by  the  court,  or  if  the  court,  for  any  reason,  is  irregular  in 
its  procedure,  or  without  jurisdiction  or  lawful  authority  to  hear 
and  determine  the  case,  it  is  certainly  true  that  the  accused  can- 
not, under  established  principles  of  the  law,  be  forced  into  an 
investigation  of  questions  of  fact.  In  civil  actions  and  in  crim- 
inal actions  proper,  the  sufficiency  of  a  complaint  or  indictment 
can  be  raised  by  a  demurrer;  and,  in  special  and  summary  pro- 
ceedings, similar  questions  are  commonly  raised  by  a  motion  to 
quash  or  other  preliminary  motions.  That  this  is  the  practice  in 
all  special  proceedings  is  elementary.  It  must,  in  fact,  follow 
necessarily  from  the  established  doctrine,  that  the  accusation  in 
a  criminal  contempt  case  is  required  to  be  sufficient,  in  sub- 
stance, that  the  accused  shall  be  permitted  to  challenge  the  suffi- 
ciency of  the  charge  against  him  in  matters  of  law,  before  being 
compelled  to  answer  to  matters  of  fact.    One  element  essential 
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to  a  conviction  upon  such  charge  would  be  the  jurisdiction  of  the 
court  which  assumes  to  adjudicate  upon  the  case;  another,  that 
the  offense  is  well  pleaded;  another,  that  the  facts  charged  are 
such  as,  under  the  law,  would  constitute  a  contempt  of  court; 
and  many  others  might  be  mentioned.  If  the  written  accusa- 
tion which  is  the  basis  ^'^^  of  the  charge  is  defective  either  in 
form  or  substance,  we  know  of  no  means,  other  than  by  motion, 
whereby  the  defect  can  be  brought  to  the  attention  of  the  court 
entertaining  the  case.  Certainly,  the  code  makes  no  provision, 
in  terms,  for  raising  such  questions,  by  motion  or  otherwise.  It 
is  clear  to  our  minds,  nevertheless,  that  the  accused  should  not 
be  arbitrarily  compelled  to  join  issue  upon  the  facts  without  first 
giving  him  an  opportunity  to  be  heard  by  motion,  whether  such 
motion  is  leveled  at  matters  of  substance  or  at  mere  irregularities 
of  procedure.  Applying  these  well-settled  principles  and  rules 
of  practice  to  the  facts  as  they  appear  of  record  in  this  case,  we 
shall  be  compelled  to  rule  that  the  court  below  erred  fundament- 
ally, to  the  prejudice  of  the  accused,  in  denying  him  the  right  to 
attack  the  proceedings  against  him  by  a  preliminary  motion.  The 
accused  attempted,  before  doing  anything  else,  to  challenge  the 
jurisdiction  of  the  court  below,  by  an  exception  to  such  juris- 
diction. He  was  not  allowed  to  attack  the  proceedings  at  that 
stage,  but  was  compelled,  by  a  mandatory  ruling  of  the  court, 
to  move  forward  to  a  later  stage,  and  plead  to  the  facts.  He  was 
required  to  say  and  declare  at  once  whether  he  confessed  the 
facts  set  out  in  the  affidavits.  The  record  is  silent  as  to  the  par- 
ticular ground  or  reason  which  the  accused  would  have  present- 
ed to  the  court  as  the  basis  for  his  attempt  to  challenge  the  juris- 
diction. The  groundwork  of  the  exception,  whether  of  fact  or 
law,  is  left  to  conjecture.  We  only  know  that  he  "attempted  to 
except  to  the  jurisdiction  of  the  court,  but  was  refused  permis- 
sion to  do  so  until  the  following  proceedings  were  had,''  viz.,  un- 
til he  pleaded  to  the  facts  set  out  in  the  affidavits.  In  our  opinion 
it  is  not  at  all  important  to  inquire  whether  the  groundwork  of 
the  exception  to  the  jurisdiction  of  the  trial  court  was  or  could 
have  been  valid  in  law.  The  accused  was  confronted  by  a  very 
serious  charge,  one  branch  of  which  was  attended  by  criminal 
penalties,  and  the  other  with  consequences  of  a  disastrous  char- 
acter. In  such  a  dilemma,  the  accused  cannot  be  restricted  to 
valid  objections  to  the  proceedings  brought  against  him.  It  was 
proper  to  except  to  *®^  the  jurisdiction  then  and  there,  and  do 
«o  by  a  motion;  and  in  such  a  motion  the  grounds  thereof  need 
not  be  specified  at  all.    The  court  must  at  all  times  be  prepared 
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to  vindicate  its  own  authority  to  proceed  in  a  case.  In  fact,  the 
point  of  jurisdiction  could  be  raised  for  the  iirst  time  in  this 
court.  Moreover,  we  think  that  it  is  our  duty,  under  the  circum- 
stances of  this  case,  to  give  the  accused  the  benefit  of  any  mo- 
tion, whether  made  or  not,  which  might,  under  good  practice, 
have  been  interposed  by  him  before  pleading  to  the  facts. 

The  right  to  be  heard,  at  least  to  the  extent  of  presenting 
objections,  is  fundamental,  and  is,  we  think,  of  the  very  essence 
of  "due  process  of  law."  It  follows  that  if  the  accused,  before 
pleading  to  the  facts,  had  a  legal  right  under  good  practice,  to 
interpose  motions  of  a  preliminary  nature,  which  right  was  de- 
nied him  in  the  trial  court,  he  should  in  this  court,  at  least,  have 
the  benefit  of  all  such  motions,  the  same  as  if  they  had  been  made. 
To  deny  the  accused  such  right  would  be  manifest  injustice. 
True,  the  accused  was  allowed  at  a  later  stage,  and  after  being 
compelled  to  plead  to  the  facts,  to  except  to  the  jurisdiction  of 
the  trial  court,  and  also  to  move  to  vacate  the  order  to  show 
cause.  The  record  set  out  above  discloses  what  occurred  when 
these  motions  were  made.  The  accused  was  not  permitted  to  ar- 
gue his  legal  propositions,  nor  to  cite  law  in  support  of  either 
of  said  motions;  and  the  record,  upon  the  motion  to  vacate  the 
order,  is  as  follows:  "Motion  overruled  by  the  court,  the  defend- 
ant not  being  permitted  to  present  any  argument  or  explanation 
as  to  said  motion."  It  may  be  conceded  that  a  court,  in  the  exer- 
cise of  its  discretion,  can  deny  to  counsel  the  privilege  of  arguing 
questions  of  law  or  fact.  Such  privilege  is  liable  to  abuse,  and 
can  be  controlled.  But  we  have  serious  doubts  whether  a  court 
can  so  restrict  counsel  as  not  to  accord  to  him  the  right  to  "ex- 
plain" a  motion  to  the  extent  of  stating  its  groundwork.  But  we 
refer  to  these  later  proceedings  only  to  say  that,  in  our  opinion, 
they  do  not  cure  the  fundamental  error  involved  in  denying  the 
accused  the  right  to  interpose  preliminary  objections  before  be- 
ing called  upon  to  answer  as  to  the  facts. 

600  s^'q  yr[\i  jjp^^  briefly  consider  the  record  as  it  stood  before 
the  accused  was  required  to  plead  to  the  facts.  It  consisted  of 
five  separate  affidavits,  made  by  five  citizens  of  Barnes  county, 
which  affidavits  embodied  the  charges  against  the  accused,  and 
also  constituted  the  basis  for  the  order  to  show  cause.  The 
offenses  charged,  or  sought  to  be  charged,  in  these  affidavits,  con- 
sisted of  language  attributed  to  the  accused  as  being  used  by 
him,  on  divers  occasions  in  the  months  of  June,  August,  and  De- 
cember, in  the  year  1895,  in  the  city  of  Valley  City,  and  consti- 
tuting in  the  aggregate  some  eight  or  nine  distinct  criminal  of- 
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f enses,  if  either  were  an  offense,  committed  at  different  times  and 
places,  under  varying  circumstances.  With  the  exception  of  one 
charge,  which  will  be  considered  separately  hereafter,  all  of  the 
language  as  set  out  in  the  affidavits  and  attributed  to  the  ac- 
cused was  spoken  by  him  not  only  strictly  out  of  the  view  and 
presence  of  the  court  while  sitting,  but  away  from  the  court- 
house, and  not  in  the  presence  or  hearing  of  the  presiding  judge 
-of  said  court.  The  charges  are  to  the  effect  that  the  offensive 
language  was  uttered  in  the  stores  and  in  the  streets  and  public 
places  of  Valley  City.  The  accused,  at  the  June  term  of  the  dis- 
trict court,  as  well  as  at  the  December  term,  1895,  had  been,  and 
■was  when  tried,  actively  engaged  in  the  prosecution  of  a  number 
of  cases  arising  under  the  prohibitory  liquor  law.  He  seemed  to 
he  greatly  displeased  by  the  course  which  the  court  pursued  with 
reference  to  such  cases,  and  all  the  language  set  out  in  the  affi- 
davits had  reference  to  such  cases,  and  to  the  action  of  the  court 
and  judge  with  respect  thereto.  The  language  which  the  ac- 
cused was  charged  with  using  was  very  abusive  in  character,  and 
of  a  nature  highly  defamatory  and  slanderous.  It  reflected  in 
terms  of  severity  upon  the  presiding  judge  of  the  very  court  in 
which  the  accused  was  practicing  as  an  attorney  at  law,  and  as- 
called  the  judge,  not  only  on  account  of  his  offensive  action  in 
the  liquor  cases,  but  also  attacked  his  private  character  as  a  citi- 
zen. We  can  scarcely  conceive  of  any  circumstances  which 
could  justify  an  attorney  in  the  use  of  such  language,  even  when 
out  of  court,  and  out  of  the  '^^^^  presence  or  hearing  of  the  judge 
to  whom  it  was  applied.  But  the  question  before  this  court  is, 
whether  the  language  we  have  thus  far  considered  would  con- 
€titute  the  crime  of  contempt  of  court.  We  are  clear  that  it 
would  not.  No  case  is  cited  on  the  part  of  the  state  to  support  the 
contention,  and,  after  a  diligent  quest,  we  have  been  unable  to 
find  any  modern  authority  to  sustain  the  prosecution  upon  this 
feature  of  the  case:  See,  for  general  principles  of  contempt, 
Neel  V.  State,  9  Ark.  259;  50  Am.  Dec.  209. 

If  we  are  correct  in  this  view,  it  must  follow  that  the  charges 
we  have  thus  far  considered  would,  upon  a  motion  seasonably 
interposed,  have  been  stricken  from  the  case,  and  not  further 
considered  in  prosecuting  the  criminal  branch  of  this  case. 

The  remaining  charge  is  embraced  in  the  affidavit  of  one  Ir- 
gens,  which  was  filed  with  the  others,  on  December  28, 1895.  It 
charges  the  appellant  with  using  contemptuous  languasre  toward 
the  presiding  judge  of  said  court  during  the  term  of  the  district 
court  then  pending,  but  omits  to  state  the  particular  date  or  time 
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when  the  offensive  words  were  spoken.  We  think  this  omission 
would  be  fatal  in  an  information  charging  this  offense.  Irgens 
was  a  defendant  in  one  of  the  liquor  cases  before  the  court  at 
that  time.  After  reciting  that  the  Honorable  Eoderick  Eose  was 
presiding  at  the  time,  and  that  a  motion  had  been  made  for  a 
continuance  of  his  case  over  the  term,  the  affidavit  proceeds  as 
follows:  "That  said  Herbert  Eoot  approached  me  in  the  court- 
room, in  the  presence  of  various  people,  and  stated  to  me  in  sub- 
stance, and  in  the  presence  of  various  bystanders:  'You  fellows 
are  damned  chumj)s  for  paying  out  your  money  for  attorneys  to 
defend  you.  The  judge  will  look  out  for  you.  He  knows  what 
he  is  here  for.  He  understands  his  business.  He  knows  what 
he  is  elected  for.  You  fellows  don't  need  to  fear.'  That  the 
paid  case  wherein  affiant  was  defendant  was  a  case  brought  un- 
der the  prohibition  law  of  this  state.  That  said  Eoot  had  been 
actively  engaged,  as  he  claimed,  as  a  special  counsel  for  the  pur- 
pose of  prosecuting  the  liquor  cases.  That  the  said  remarks  of 
the  said  Eoot  at  the  said  time,  by  reason  of  the  circumstances, 
clearly  ^^^  conveyed  the  idea  that  the  judge  of  the  said  court  was 
using  his  official  position  to  shield  and  protect  and  save  from 
punishment  persons  who  were  prosecuted  for  violations  of  the 
prohibitory  law  of  this  state.  That  the  said  remarks  were  made 
in  a  tone  and  in  a  manner  calculated  to  cast  reflections  upon  the 
presiding  judge,  and  to  create  the  impression  that  the  judge  was 
corrupt,  and  did  reflect  upon  the  honor  and  dignity  of  the  court. 
That  the  cases  referred  to  by  the  said  Eoot  in  the  presence  of 
affiant  and  others  were  then  and  there  pending  in  said  court.  The 
said  remarks  were  made  while  the  court  was  in  session,  and  in  the 
courtroom.  That  jurymen  and  citizens  were  sitting  around  and 
about  within  hearing  distance  of  said  remarks."  It  will  be  no- 
ticed that  the  accused  is  charged  with  using  the  contemptuous 
words  in  the  courtroom,  and  while  the  court  was  in  session,  and 
in  the  presence  of  divei-s  persons  and  jurors,  "who  were  sitting 
around  and  about  within  hearing  distance."  But  it  is  not  charg- 
ed that  the  words  were  spoken  either  in  the  view  and  presence  of 
the  court  while  sitting,  or  in  the  sight  or  hearing  of  the  judge 
presiding  over  said  court;  nor  is  the  claim  made,  even  in  argu- 
ment, that  the  judge  personally  heard  the  words,  and  there  is 
much  in  the  case  tending  to  show  that  he  did  not.  But  the  im- 
portant fact  is,  that  no  such  averment  is  found  in  the  accusation. 
To  our  minds,  the  omitted  allegations  are  vital  to  the  charge. 
The  fact  that  the  obnoxious  words  were  spoken  in  the  courtroom 
is  not  important,  unless  coupled  with  the  fact  that,  at  the  time 


580  State  v.  Root.  [N.  Dakota, 

they  were  spoken,  the  court  waa  sitting  and  discharging  judicial 
functions,  and  words  were  spoken  in  the  immediate  view  and 
presence  of  the  court,  and  were  calculated  to  interrupt  its  pro- 
ceedings or  impair  its  authority.  No  such  charge  is  made,  and 
the  fact  that  it  is  charged  only  that  the  words  were  spoken  in  the 
presence  of  jurors  and  citizens  is  to  our  minds  significant.  How- 
ever willing  we  might  be  to  do  so,  we  cannot,  under  the  rules  gov- 
erning the  statement  of  criminal  offenses,  indulge  presumptions 
in  aid  of  charges,  and  in  this  case  infer  that  the  offense  was  com- 
mitted while  the  court  was  actually  sitting,  and  in  its  immediate 
view  ^^'^  and  presence,  when  no  such  allegations  appear  in  the 
affidavit.  It  is  charged  that  the  words  were  spoken  while  the 
court  was  in  "session.^'  But  the  expression  "in  session"  is  com- 
monly used  not  only  to  express  the  idea  that  the  judge  is  sitting 
on  the  bench  and  engaged  in  the  discharge  of  official  functions; 
the  same  term  is  quite  as  often  employed  to  convey  the  idea  that 
court  has  convened  for  a  term,  and  has  not  yet  adjourned  for 
the  term.  But  if  the  terms  "sitting**  and  "session,"  as  applied  to 
courts,  were  precisely  equivalent  and  interchangeable  terms,  the 
affidavit  is  still  open  to  the  criticism  that  it  is  not  alleged  that 
the  language  was  used  in  the  immediate  view  and  presence  of  the 
court.  "We  regard  this  averment  essential  in  this  offense,  whether 
the  prosecution  is  under  the  statute  or  not.  It  is  obvious  that 
language,  however  offensive,  may  be  spoken  even  while  the  court 
is  in  session,  and  in  the  courtroom,  in  such  a  way  that  it  would 
not  constitute  an  offense  committed  in  the  immediate  view  and 
presence  of  the  court,  and  tending  to  interrupt  its  proceedings. 

If  we  are  correct  in  our  conclusion  as  to  the  Irgens  affidavit,  it 
will  follow  that  the  exception  to  the  jurisdiction  of  the  district 
court  to  proceed  to  the  trial  of  the  contempt  feature  of  this  case 
was  well  grounded  and  valid.  The  court  would  certainly  be 
without  jurisdiction  in  the  sense  of  being  without  lawful  au- 
thority to  proceed  with  the  contempt  branch  of  the  case, 
if  there  was  no  valid  charge  of  contempt  on  file;  and  we 
hold  that  there  was  none.  To  prevent  being  misunderstood,  we 
say  expressly  that  it  is  our  opinion  that  where  it  is  charged  that 
the  offensive  behavior  was  exhibited  while  the  court  was  sitting, 
and  in  its  immediate  view  and  presence,  the  charge  can  be  made 
out  by  proof  without  showing  that  the  offensive  act  took  place 
within  the  sight  or  hearing  of  the  judge.  The  cases  cited  next 
below  will  illustrate  what  is  meant  by  the  expression  "immediate 
view  and  presence  of  the  judge":  See  People  v.  Barrett,  9  N.  Y. 
Supp.  331;  66  Hun,  351;  affirmed  121  N.  Y.  678;  In  re  Griffin, 
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1  N".  Y.  Supp.  7.  Under  the  rule  applied  in  these  cases,  a  con- 
tempt is  established  where  the  behavior  is  exhibited  while  ***** 
the  court  is  sitting  in  the  discharge  of  judicial  functions,  if  it  is 
committed  in  the  presence  of  some  branch  of  the  court  when  so 
engaged. 

We  are  also  clear  that  it  was  fundamentally  erroneous  and  pre- 
judicial to  the  appellant  to  require  him  to  plead  to  the  facts  at 
the  threshold  of  the  case,  and  without  allowing  him  to  raise  the 
preliminary  objection  that  the  proceeding  brought  against  him 
was  irregular  and  void,  because  it  was  unauthorized  by  any  law  or 
practice.  It  would  have  been  proper  practice  to  test  the  validity 
of  the  compound  proceedings  attempted  to  be  brought  against  the 
accused  by  a  preliminary  motion  to  quash  the  same,  and,  if  that 
had  been  overruled,  to  follow  it  by  a  motion  requiring  the  prose- 
cution to  elect  and  declare  at  the  outset  upon  which  branch  of  the 
case  it  would  first  proceed.  It  cannot  be  overlooked  that  the  ap- 
pellant was  deeply  concerned  in  these  preliminary  questions.  He 
had  been  cited  into  court  for  a  double  purpose,  and  was  threat- 
ened by  twofold  penalties.  He  was  required  to  show  cause  why, 
on  account  of  the  charges  on  file  against  him,  he  should  not  be 
punished  criminally,  and  also  why  he  should  not  suffer  even  more 
seriously  by  a  disbarment  as  an  attorney.  Confronted  by  such  a 
dilemma,  he  was  entitled  to  such  protection,  at  least,  as  the  stat- 
ute in  terms  affords.  He  should  have  been  accorded  the  right  to 
demur  to  the  accusation  in  so  far  as  the  same  was  sought  to  be 
used  as  a  basis  for  the  revocation  of  his  attorney's  license;  and 
in  that  branch  of  the  case  it  was  seriously  prejudicial  to  compel 
him  to  answer  interrogatories  under  oath  touching  the  facts  bear- 
ing upon  the  charges  against  him. 

It  is,  in  our  opinion,  needless  to  further  discuss  the  facts  in  the 
record.  Obviously,  the  whole  proceeding  was  not  only  unprece- 
dented, but  was  in  the  highest  degree  prejudicial  to  the  legal 
rights  of  the  accused.  The  objections  to  this  proceeding  cannot  be 
answered  by  saying  that  the  proceedings  at  the  trial  which  were 
actually  had  were  those  only  which  may  be  taken  in  a  contempt 
case.  This  would  not  be  true  either  in  fact  or  in  legal  ^^^  ef- 
fect. The  order  to  show  cause  required  the  accused  to  show  cause 
why  he  should  not  be  disbarred  from  practice  as  an  attorney;  and, 
pursuant  thereto,  the  learned  trial  court,  after  imposing  the  high- 
est penalty  allowed  by  the  statute  for  a  criminal  contempt  of 
court,  proceeded,  in  the  same  judgment  to  susptnd  the  accused 
from  practicing  as  an  attorney  in  said  court  for  an  indefinite  pe- 
riod, L  e.  "until  the  further  order  of  the  court."    It  thus  appears 
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that,  from  the  inception  to  the  close  of  the  proceedings  in  the 
district  court,  the  vitally  important  matter  of  the  appellant's 
disbarment  from  practice  was  an  ever  present  factor;  and  the  fur- 
ther fact  stands  out  prominently  that  the  statute  regulating  dis- 
barments, and  surrounding  an  attorney  with  many  safeguards  not 
available  in  contempt  proceedings,  was  wholly  ignored.  It  is 
manifest  that  the  court  below  proceeded  to  try  and  doubly  pun- 
ish the  accused  upon  a  wholly  mistaken  view  of  the  law,  namely, 
that  when  an  attorney  charged  with  a  criminal  contempt,  and 
tried  on  such  charge,  and  no  other,  is  found  guilty,  he  may  at 
once  be  suspended  or  disbarred  from  practice.  It  is  doubtless 
true  that  certain  gross  contempts  of  court,  when  done  by  an 
attorney,  will  furnish  ground  for  prosecution  for  misbehavior  in 
office,  punishable  by  disbarment;  but  in  all  such  cases  the  pro- 
cedure in  the  statute  must  be  observed.  In  this  state  there  is  a 
statute  framed  expressly  to  regulate  proceedings  against  attor- 
neys for  disciplinary  purposes,  and  under  which  an  attorney's  li- 
cense may  be  suspended  or  revoked:  Eev.  Codes,  sec.  432.  See, 
also,  State  v.  Start,  7  Iowa,  499;  Ex  parte  Smith,  28  Ind.  47; 
Withers  v.  State,  36  Ala.  252;  Ex  parte  Bradley,  7  Wall.  364.  Dis- 
respectful language  used  in  court  by  counsel  is  at  once  a  criminal 
offense,  punishable  summarily,  and  a  ground  for  disbarment  for 
official  misconduct:  3  Am.  &  Eng.  Ency.  of  Law,  785;  Holman  v. 
State,  105  Ind.  513;  Sharon  v.  Hill,  24  Fed.  Rep.  726;  1  Am.  & 
Eng.  Ency.  of  Law,  945,  946,  and  notes.  Insulting  communi- 
cations, made  directly  and  personally  to  the  judge,  respecting  his 
action  in  a  pending  case,  are  punishable  as  a  contempt:  In  re 
Pry  or,  18  Kan.  72;  26  Am.  Rep.  747.  Such  conduct  is  also 
sofl  ground  of  disbarment:  People  v.  Green,  7  Colo.  237;  49  Am. 
Rep.  351.  Conduct  which  is  not  criminal  may,  nevertheless,  be 
ground  for  disbarment:  Beene  v.  State,  22  Ark.  149;  Weeks  on 
Attorneys  at  Law,  sees.  80,  81;  People  v.  Green,  9  Colo.  506;  7 
Colo.  237;  49  Am.  Rep.  351;  Cramer  v.  Tittel,  79  Cal.  332. 

But,  from  our  views  of  the  law  as  already  set  forth,  it  becomes 
necessary  to  reverse  the  judgment  of  the  trial  court  f-or  irregular- 
ities of  procedure  highly  prejudicial  to  the  appellant,  and  this 
would  be  our  holding  in  this  case  irrespective  of  the  question  a» 
to  the  sufficiency  of  the  affidavits  to  charge  a  criminal  offense. 
We  cannot,  however,  conclude  this  opinion  without  an  allusion 
to  the  fact  that  this  record  furnishes  ample  evidence  that  the  ap- 
pellant has  repeatedly  assailed  the  official  rulings  of  the  Honor- 
able Roderick  Rose,  presiding  judge,  of  said  court,  with  respect 
to  the  liquor  actions  pending  in  his  court,  and  has  repeatedly 
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assailed  both  his  official  and  private  character.  The  persistence 
by  the  accused  in  the  use  of  abusive  and  vituperative  language 
applied  to  the  judge,  although  in  his  absence,  is,  in  our  judgment^ 
entirely  inconsistent  with  the  obligation  of  an  attorney  ''to  main- 
tain the  respect  due  to  the  courts  of  justice  and  judicial  officers": 
Kev.  Codes,  sec.  427.  Nor  do  we  wish  to  be  understood  as  hold- 
ing in  this  case  that  the  language  charged  would  not,  in  a  proper 
proceeding,  afford  sufficient  ground  for  the  disbarment  of  the 
accused,  under  subdivision  3  of  section  433  of  the  the  Revised 
Codes.  Upon  this  question  we  are  not  called  upon  now  to  pass^ 
nor  shall  we  here  intimate  our  views  upon  it.  The  questions  in 
the  case  supposed,  should  such  a  case  ever  arise,  would  involve 
special  investigation,  and  the  consideration  of  the  constitutional 
rights  of  all  citizens,  attorneys  as  well  as  others,  to  criticise  the 
action  of  public  officials  in  a  proper  manner,  and  within  certain 
legal  limitations  of  that  right,  and  would  further  and  especially 
necessitate  inquiry  as  to  the  rights  of  attorneys  to  indulge  in  too 
severe  strictures  upon  the  official  conduct  of  judges  presiding 
over  courts  in  which  attorneys  are  licensed  to  practice.  These 
inquiries  cannot  be  further  prosecuted  here;  but  on  this  aspect  of 
the  question,  ^**''  see  People  v.  Green,  7  Colo.  237;  49  Am.  Rep. 
351;  Beene  v.  State,  22  Ark.  149;  People  v.  Green,  9  Colo.  506; 
Ex  parte  Bradley,  7  Wall.  364. 
The  judgment  will  be  reversed. 

All  the  judges  concurring. 

ATTORNEYS— CONTEMPT     AND     DISBARMENT— APPEAL.— 

The  power  possessed  by  courts  to  disbar  attorneys  is  dependent  up- 
on other  grounds  distinct  from  those  upon  which  rests  the  power  to 
punish  for  contempt:  See  monographic  note  to  Burns  v.  Allen,  2  Am. 
St.  Rep.  849,  on  summary  jurisdiction;  and  to  State  v.  Kirke,  95  Am. 
Dec.  343,  on  causes  and  proceedings  for  the  disbarment  of  attorneys. 
When  an  affidavit  is  presented  as  the  basis  for  a  proceedings 
for  contempt,  the  court  must,  in  the  first  instance,  examine 
the  same,  and  if  the  facts  presented  do  not  show  that  a  con- 
tempt lias  been  committed,  the  court  4s  without  jurisdiction  to 
proceed:  MuUin  v.  People,  15  Colo.  437;  22  Am.  St.  Rep.  414.  An 
attorney  should  not  be  disbarred  for  contempt  unless  the  offense 
is  of  so  gross  and  serious  a  character  as  to  render  him  unworthy  of 
his  office:  See  monographic  note  to  State  v.  King,  95  Am.  Dec.  343. 
A  contempt  may  be  a  ground  for  disbarment;  but  a  cause  of  disbar- 
ment need  by  no  means  constitute  a  contempt.  There  may  be  acts 
for  which  an  attorney  may  be  both  fined  for  contempt  and  disbarred; 
but  a  court  will  not  punish  by  disbarment  for  contempt  when  the 
act  has  not  been  committed  In  its  presence,  and  there  Is  another 
mode  of  punishment:  Note  to  State  v.  Kirke,  96  Am.  Dec.  343.  Even 
if  courts  have  power  to  disbar  an  attorney  for  offensive  language 
concerning  proceedings  in  court,  they  should  proceed  with  very 
great  caution,  and  decline  to  act  otherwise  than  by  Inflicting  punish- 
ment as  for  a  contempt,  except  in  very  aggravated  or  extraordinary 
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cases:  See  monographic  note  to  In  re  Phllbrook,  45  Am.  St.  Rep.  83, 
85.  A  criminal  contempt  is  an  act  in  disrespect  of  the  court  or  of 
its  process,  or  which  obstructs  the  administration  of  justice,  or  tends 
to  bring  the  court  into  disrepute:  Ex  parte  Robertson,  27  Tex.  App. 
628;  11  Am.  St.  Rep.  207.  There  are  decisions,  like  the  principal 
case,  which  go  very  far  toward  affirming  that  an  attorney  may  em- 
ploy very  extreme  language  of  and  concerring  a  judge  and  his  mo- 
tives and  rules  of  action  as  such,  provided  the  language  was  not 
used  in  court,  but  is  a  mere  expression  of  the  ill-feeling  and  ill  opin- 
ion of  one  man  toward  another.  But  even  if  such  language  used 
toward  a  court  or  judge  is  unjustifiable,  and  constitutes  a  contempt, 
such  as  may,  and  ought  to,  be  punished,  the  punishment  therefor 
can  never  properly  be  the  disbarment  of  the  offender,  unless  his  con- 
duct is  such  as  to  establish  his  unfitness  to  discharge  the  duties  of 
his  iij:-ofession:  Note  to  In  re  Philbrook,  45  Am.  St.  Rep.  86.  Protec- 
tion will  be  afforded  to  attorneys  against  a  wrongful  exercise  of  the 
power  of  disbarment,  and  the  supreme  court  will  interfere  where  a 
case  of  wrong  or  injustice  is  brought  to  its  attention:  Note  to  Peo- 
ple V.  MacCabe,  36  Am.  St.  Rep.  274.  An  attorney  disbarred  for  a 
contempt  has  a  right  of  appeal,  for  this  Is  not,  properly  speaking,  a 
punishment  for  contempt:  See  monographic  note  to  Clark  v.  People, 
12  Am.  Dec.  186,  on  the  power  to  punish  for  contempt. 

OBJECTIONS  FOR  WANT  OF  JURISDICTION,  if  it  exists,  may 
be  raised  by  answer,  or  at  any  subsequent  stage  of  the  proceedings: 
Godfrey  v.  Godfrey,  17  Ind.  6;  79  Am.  Dec.  448;  even  on  appeal: 
Green  v.  Crelghton,  10  Smedes  &  M.  159;  48  Am.  Dec.  742.  It  is  al- 
ways competent  to  inquire  into  the  jurisdiction  of  a  court,  for  on  this 
the  judgment  must  depend  for  its  validity:  Smitli  v.  Tupper,  4 
Smedes  &  M.  261;  43  Am.  Dec.  483. 
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TIME— MORTGAGES—FORECLOSURE- PUBLICATION  OF 
NOTICE  OF  SALE.— If  the  statute  requires  a  publication  of  notice 
of  sale,  upon  the  foreclosure  of  a  mortgage,  by  advertisement,  to  be 
made  "for  six  successive  weeks  at  least  once  in  each  week,"  the 
first  publication  must  be  made  at  least  forty-two  days  before  the  day 
of  sale,  and  there  must  be  at  least  six  publications,  one  of  them  be- 
ing in  each  of  the  six  weeks  between  the  first  publication  and  the 
day  of  sale.  If  there  are  but  six  publications,  all  exactly  a  week 
apart,  and  the  day  of  sale  Is  less  than  a  week  after  the  last  publica- 
tion, the  foreclosure  proceedings  are  void. 

DEFINITIONS.— THE  WORD  "FOR"  in  a  statute  requiring 
a  publication  of  notice  of  sale,  upon  the  foreclosure  of  a  mortgage,  by 
advertisement,  to  be  made  "for  six  successive  weeks  at  least  once  in 
each  week"  means  "throughout"  or  "during  the  continuance  of."  .  It 
is  obvious  that  a  notice  of  sale  has  not  been  published  "during  the 
continuance  of"  a  week  when  the  day  of  sale  follows  the  day  of  pub- 
lication at  an  interval  of  less  than  a  week. 

STATUTES— CURATIVE  LAWS,  WHEN  VALID.— Defects, 
such  as  those  in  a  deed  or  acknowledgment,  or  other  defects  which 
It  would  be  unjust  for  one  to  take  advantage  of,  may  be  cured  by 
retroactive  legislation,  for  the  reason  that  no  one  has  a  vested  right 
to  be  unjust  or  to  do  a  moral  wrong. 

STATUTES— CURATIVE  LAWS,  WHEN  VOID.— The  legisla- 
ture have  no  power  to  validate  void  foreclosure  proceedings  by 
retroactive  legislation   which  attempts  to  cure  defects  iu  failing 
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to  publish  the  notice  of  sale  for  the  full  period  prescribed  by 
statute,  as  this  invades  the  vested  right  which  the  mortgagor  haxJ  to 
insist  upon  the  full  statutory  notice  being  given,  and  in  which  there 
was  no  injustice.  The  tendency  of  recent  judicial  decision  Is  to  limit 
strictly  the  power  to  pass  curative  laws. 

PLEADING.—  A  GENERAL  PRAYER  for  such  relief  as  may 
be  just  and  equitable  warrants  the  court  in  granting  to  the  plaintiff 
such  relief  as  the  facts  upon  the  trial  justify. 

Action  by  Alexander  Finlayson  against  Peter  C.  Peterson. 
There  was  a  judgment  for  the  defendant,  and  the  plaintiflt'  ap- 
pealed. 

Bangs  &  risk  and  W.  H.  Standjsh,  for  the  appellant. 

J.  H.  Bosard,  for  the  respondent. 

587  COELISS,  J.  The  ultimate  problem  to  be  solved  in  this 
case  is  the  legality  of  certain  foreclosure  proceedings.  The  plain- 
tiff is  conceded  to  be  the  owner  in  fee  simple  of  the  premises  in 
question,  if  such  proceedings  are  void.  On  the  other  hand,  it  is 
■♦Iso  agreed  that  her  title  has  been  destroyed,  and  is  fully  vested  in 
^e  defendant,  if  those  proceedings  are  valid.  The  only  point 
Arged  against  their  legality  is,  that  the  first  notice  of  sale  was  not 
published  at  least  forty-two  days  before  the  day  of  sale.  There 
were  six  different  publications,  and  they  were  all  exactly  a  week 
Apart.  But  the  day  of  sale  was  less  than  a  week  after  the  last 
publication.  The  question  before  us,  then,  is  whether  tlie  stat- 
ute, as  it  stood  at  the  time  of  this  foreclosure,  required  that  full 
«ix  weeks  should  intervene  between  the  day  of  first  publication 
and  the  day  fixed  for  sale.  The  language  of  the  statute  is  that  the 
notice  must  be  given  "by  publishing  the  same  for  six  successive 
weeks  at  least  once  in  each  week."  The  word  "for,''  in  this  stat- 
ute, means  ^^^  ''throughout,"  or  ''during  the  continuance  of": 
3  Century  Dictionary,  2314,  definition  15  of  word  "for."  It  is 
obvious  that  a  notice  of  sale  has  not  been  published  during  the 
continuance  of  a  week,  when  the  day  of  sale  follows  the  day  of 
publication  at  an  interval  of  less  than  a  week.  Five  weeks  added 
to  this  fragment  of  a  week  will  not  constitute  six  weeks,  unless 
a  part  of  a  week — the  added  fragment — is  equal  to  a  whole  week. 
We  agree  with  counsel  for  plaintiff  that  the  statute  contains  two 
elements.  The  first  requires  a  publication  "for,"  or  "during  the 
continuance  of,"  six  weeks,  and  nothing  short  of  a  publication  for 
forty-two  days  will  satisfy  this  branch  of  the  act.  The  other  re- 
quires at  least  six  publications,  and  that  one  of  them  shall  be  in 
each  of  the  six  weeks  between  the  first  publication  and  the  day  of 
sale.  If  the  statute  had  declared  that  the  notice  should  be  pub- 
lished once  a  week  in  each  of  six  successive  weeks,  its  meaning 
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would  have  been  different.  But  it  does  not  so  declare.  Its  ex- 
plicit provision  is  that  the  notice  shall  be  published  for  six  suc- 
cessive weeks.  We  find  our  construction  in  harmony  with  the 
views  of  many  courts,  although  some  of  the  cases  cited  may  per- 
haps be  regarded  as  not  directly  in  point,  owing  to  a  difference  in 
the  language  of  some  of  the  statutes  interpreted:  Bacon  v.  Ken- 
nedy, 56  Mich.  329;  Wilson  v.  Northwestern  etc.  Ins.  Co.,  65  Fed. 
Eep.  38;  Boyd  v.  McFarlin,  58  Ga.  208;  Pratt  v.  Tinkcom,  21 
Minn.  142;  Ogden  v.  Walker,  59  Ind.  460;  Bunce  v.  Reed,  1(5 
Barb.  347,  350,  351;  Brod  v.  Heymann,  3  Abb.  Pr.,  N.  S.,  396; 
Eichardson  v.  Bates,  23  How.  Pr.  516;  Parsons  v.  Lanning,  27 
N.  J.  Eq.  70;  Early  v.  Doe,  16  How.  610;  In  re  North  White- 
hall Tp.,  47  Pa.  St.  156;  Security  Co.  v.  Arbuckle,  123  Ind.  518; 
Smith  V.  Eowles,  85  Ind.  265;  Market  Nat.  Bank  y.  Pacific  Nat. 
Bank,  89  N.  Y.  398.  See,  also,  Olcott  v.  Robinson,  20  Barb. 
148,  and  dissenting  opinion  in  Olcott  v.  Robinson,  21  N.  Y.  150; 
78  Am.  Dec.  126.  The  following  cases  are  more  or  less  in  defend- 
ant's favor:  Olcott  v.  Robinson,  21  N.  Y.  150;  78  Am.  Dec.  126; 
Wood  V.  Morehouse, 45  N.  Y.  368;  Sheldon  v.  Wright,  7  Barb.  39; 
De  Peyster  v.  Michael,  6  N.  Y.  467;  57  Am.  Dec.  470;  Chamber- 
lain V.  Dempsey,  13  Abb.  Pr.  421;  Pearson  v.  Bradley,  48  111.  250; 
State  V.  Yellow  ^^^  Jacket  Silver  Min.  Co.,  5  Nev.  415;  Dexter 
V.  Shepard,  117  Mass.  480. 

But  it  is  urged  that  an  act  passed  March  8,  1889  (Laws  1889, 
c.  38),  is  decisive  against  the  plaintiff.  That  act  declares:  **When- 
ever  in  any  act  or  statute  of  the  territory  of  Dakota  providing  for 
the  publishing  of  notices;  the  phrase  'successive  weeks*  is  used, 
the  term  'weeks'  shall  be  construed  to  mean  calendar  weeks,  and 
the  publication  upon  any  day  in  such  weeks  shall  be  sufficient 
publication  for  that  week,  provided,  that  at  least  five  days  shall 
intervene  between  such  publications,  and  all  publications  hereto- 
fore or  hereafter  made  in  accordance  with  the  provisions  of  this 
act  shall  be  deemed  legal  and  valid."  There  is  nothing  in  this 
statute  which  in  terms  relates  to  the  time  that  must  elapse  be- 
tween the  first  publication  and  the  day  of  sale.  It  might  be 
urged  with  much  force  that  that  act  was  passed  to  settle  a  some- 
what mooted  question — whether  each  successive  publication  must 
be  made  on  the  same  day  of  the  week — and  that  for  this  purpose, 
and  for  this  purpose  only,  it  declares  that  a  week  means  a  calendar 
wreck.  There  has  been  a  division  of  judicial  opinion  whether  the 
notice  should  be  published  on  the  same  day  in  each  week,  al- 
though the  weight  of  authority  is  against  the  necessity  of  pub- 
lishing the  notice  on  the  same  day  in  each  week:  Eonkendorf  v. 
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Taylor,  4  Pet.  349;  Wood  v.  Knapp,  100  N.  Y.  109;  Bachelor  v. 
Bachelor,  1  Mass.  256;  Eaunn  v.  Leach,  53  Minn.  84;  Savings  etc. 
Soc.  V.  Thompson,  32  Cal.  347;  Steinle  v.  Bell,  12  Abb.  Pr.,  N.  S., 
171.    Under  these  decisions,  it  perhaps  would  not  be  necessary 
to  publish  the  notice  in  every  calendar  week,  provided  there  was 
one  insertion  in  each  week  commencing  to  calculate  from  the  day 
of  the  first  publication.    If  a  notice  should  be  published  on  Fri- 
day, the  first  week  would  not  expire  until  the  next  Thursday,  and 
the  new  week  would  not  begin  until  the  next  Friday.    Hence  a 
Becond  publication  on  the  Wednesday  of  the  week  after  might  be 
in  time.    And  yet  in  such  a  case  there  would  be  a  gap  of  an  entire 
calendar  week  during  which  no  publication  would  be  made. 
Now,  this  ^®^  statute  prevents  this.      While  it  recognizes  the 
soundness  of  the  rule  supported  by  the  great  majority  of  the  eases, 
that  the  publication  need  not  be  made  on  the  same  day  in  each 
week,  it  yet  limits  that  rule  by  declaring  that,  for  the  purpose  of 
a  publication  once  a  week  in  each  week,  the  word  "week^'  means 
a  calendar  week.    The  result  is,  that  in  cases  governed  by  this 
act  there  must  be  one  publication  in  each  calendar  week,  no  mat- 
ter on  what  day  the  previous  publication  was  made.     There  is 
also  a  further  limitation  that  at  least  five  days  must  intervene 
between  every  two  publications.    There  is  much  force,  however, 
in  the  argument  that  it  was  the  purpose  of  the  legislature  to  de-- 
clare  by  this  act  that  a  publication  on  the  last  day  of  a  calendar, 
week  should  relate  back  to  the  beginning  of  that  week,  and  be  a 
publication  for  that  week,  as  effectually  as  though  the  notice  had 
been  published  on  the  first  day  thereof,  instead  of  on  the  last. 
But,  even  assuming  this  to  be  the  meaning  of  the  statute,  the  de- 
fendant cannot  avail  himself  of  its  provisions.    It  ovas  passed  four 
years  after  the  foreclosure  proceedings  in  question  were  consum- 
,  mated.     If  it  be  regarded  as  a  legislative  interpretation  of  the  ex- 
isting law,  it  can  have    no    conclusive    force.     Construction  of 
statutes  is  a  judicial,  and  not  a  legislative,  function.    In  cases  of 
doubt,  a  legislative  construction  is  given  some  weight.    But  no 
court  can  allow  the  lawmaking  power  to  alter  by  legislative  en- 
actment the  meaning  of  a  statute  so  as  to  affect  vested  rights.    In 
1885,  when  these  foreclosure  proceedings  were  had,  the  meaning 
of  the  statute  under  which  the  mortgagee  foreclosed  his  mort- 
gage was  plain,  and,  as  that  statute  required  that  the  first  publi- 
cation should  be  made  forty-two  days  before  the  day  fixed  for 
sale,  no  subsequent  law  could  affect  the  rights  of  the  mortgagor  to 
treat  the  foreclosure  as  void.    The  legislature  cannot,  by  the  de- 
vice of  construing  a  statute,  alter  its  meaning  so  as  to  affect  vest- 
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ed  rights.  But  this  statute  is  more  than  a  mere  declaration  of  the 
meaning  of  a  prior  law.  It,  in  terms,  provides  that  if  publication 
has  in  the  past  been  made  in  accordance  with  statute,  as  so  inter- 
preted, it  shall  be  valid.  In  other  words,  the  legislature  has  passed 
a  curative  law,  and  the  question  ^**^  is  whether  it  is  valid  as  such. 
We  think  not.  While  fully  recognizing  the  power  of  the  legisla- 
ture to  cure  defects  which  it  is  unjust  for  one  to  take  advantage 
of,  we  do  not  believe  that  this  case  falls  within  the  rule.  There 
is  no  injustice  in  the  mortgagor  insisting  that  the  full  statutory- 
notice  be  given.  The  law  threw  ^out  him  the  protection  of  full 
forty-two  days'  notice,  and  to  have  insisted  on  it  at  any  time  be- 
fore the  enactment  of  this  new  act  would  have  involved  no  in- 
justice to  the  purchaser.  The  latter  would  have  been  subro- 
gated to  the  rights  of  the  mortgagee,  and  the  mortgagor,  de- 
spite his  successful  assault  upon  the  sale,  must  have  paid  the 
mortgage  debt.  The  mortgage  would  still  have  been  a  lien  on  the 
property.  So  far  as  the  sale  might  have  resulted  in  a  surplus,  so 
that  subrogation  of  the  purchaser  to  the  rights  of  the  mortgagee 
would  not  afford  him  full  protection,  the  mortgagor  would  be 
obliged  to  refund  to  the  purchaser  such  surplus,  as  a  condition  of 
annulling  the  sale.  The  case  is  not  like  the  case  of  a  defective 
deed  or  a  defective  acknowledgment,  the  purchaser  having 
paid  full  value  for  the  property.  Nor  is  it  analogous  to  the  case 
of  a  contract  which  a  party  ought  in  conscience  to  perform,  al- 
though holding  in  his  "grasp  against  it  some  technical  defense,  as 
that  she  was  a  married  woman,  or  that  the  agreement  was  not  in 
writing.  In  these  cases,  the  court  answers  the  argument  that 
the  legislature  cannot  disturb  vested  rights  by  the  conclusive  re- 
ply that  no  one  has  a  vested  right  to  be  unjust,  or  to  do  a  moral 
wrong.  Mr.  Cooley  states  this  as  the  foundation  of  the  doctrine 
that  defects  may  be  cured  by  retroactive  legislation.  He  says: 
*'As  the  point  is  put  by  Chief  Justice  Parker,  of  Massachusetts,  a 
party  cannot  have  a  vested  right  to  do  wrong;  or,  as  stated  by  the 
supreme  court  of  N'ew  Jersey:  'Laws  curing  defects  which  M'ould 
otherwise  operate  to  frustrate  what  must  be  proved  to  be  the  de- 
sire of  the  party  affected  cannot  be  considered  as  taking  away  a 
vested  right.  Courts  do  not  regard  rights  as  vested,  contrary  to 
the  justice  and  equity  of  the  case' ":  Cooky's  Constitutional  Lim- 
itations, 2d  ed.,  marg.  p.  378,  top  p.  460.  We  have  carefully  ex- 
amined the  whole  law  on  this  subject  of  **^^  curative  legislation, 
and  we  have  been  unable  to  find  an  adjudication  which  has  taken 
a  position  so  extreme  as  we  would  be  compelled  to  take,  should 
we  allow  this  statute  to  have  a  retroactive  effect,  and  thus  validate 
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an  absolutely  void  sale;  it  not  being  abhorrent  to  natural  justice 
for  the  owner  of  the  property,  under  the  circumstances  of  this 
case,  to  insist  upon  his  strict  legal  rights.  We  do  not  lay  so  much 
stress  on  the  fact  that  the  foreclosure  sale  was  absolutely  void, 
for  we  think  that  even  when  a  proceeding  of  any  kind  is  void, 
with  the  exception  of  a  judicial  proceeding  void  for  want  of  juris- 
diction, it  is  nevertheless  within  the  power  of  the  legislature  to 
validate  such  proceeding  by  retroactive  legislation,  if  it  would 
be  grossly  unjust  for  the  person  against  whom  the  healing  law  is 
directed  to  insist  upon  his  purely  technical  rights,  destitute  of  all 
equity.  But  the  case  should  be  a  clear  one.  Nothing  short  of 
this  should  prompt  a  court  to  sustain  such  a  law.  All  jurists 
agree  that  this  power,  while  highly  beneficial  when  kept  within 
proper  limits,  is  liable  to  great  abuse;  and,  while  some  of  the 
cases  have  given  it  very  wide  scope,  yet  the  unmistakable  trend 
both  of  recent  judicial  decisions  and  of  recent  constitutional 
changes  is  in  the  direction  of  strictly  limiting  this  power. 

We  have  assumed  so  far,  in  the  course  of  this  opinion,  that  the 
failure  to  comply  with  the  statute  requiring  publication  for  six 
full  weeks  rendered  void  the  sale.  On  this  point  there  has  been 
no  contention  between  counsel,  and  both  authority  and  principle 
speak  only  one  voice  on  this  branch  of  the  case.  The  foreclosure 
was  void:  Pratt  v.  Tinkcom,  21  Minn.  142;  Parsons  v.  Lanning, 
27  N.  J.  Eq.  70;  Wade  on  Notice,  sec.  1105;  Bacon  v.  Kennedy, 
56  Mich.  329. 

WTiether  the  plaintiff  can  maintain  ejectment  against  the  de- 
fendant, or  must  resort  to  an  action  to  redeem  the  property,  on 
the  theory  that  the  defendant  is  a  mortgagee  in  possession,  we 
are  not  called  upon  to  decide  on  this  appeal.  The  questions  be- 
fore us  arise  upon  demurrer  to  the  complaint.  The  facts  set  forth 
in  the  complaint  entitle  the  plaintiff  to  some  kind  of  relief,  ^^^ 
and  the  general  prayer  for  such  relief  as  may  be  just  and  equita- 
ble will  warrant  the  court  in  granting  plaintiff  such  relief  as  the 
facts  upon  the  trial  will  show  he  is  entitled  to.  The  complaint 
seems,  however,  to  be  framed  on  the  theory  that  plaintiff  has  a 
right  to  maintain  ejectment;  and  if  the  fact  is,  as  set  forth  in 
the  pleading  that  defendant  forcibly  ejected  plaintiff  from  the 
land,  it  may  be  that  ejectment  will  lie.  On  that  point  we  express 
no  opinion. 

The  order  and  judgment  of  the  district  court  are  reversed,  and 
that  court  will  enter  an  order  overruling  the  demurrer  to  the 
complaint  on  such  terms  as  that  court  may  prescribe. 

All  concur. 
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TIME— NOTICE  TO  BE  GIVEN  FOR  CERTAIN  NUMBER  OF 
WEEKS,  SUCCESSIVELY.— In  some  of  the  states  a  notice  required 
to  be  published  for  a  given  number  of  weelis  successively  Is  sufficient 
If  it  is  published  once  in  each  weelc  for  that  number  of  weeics,  al- 
though the  number  of  days  from  the  first  publication  to  the  day  of 
sale  is  not  equal  to  the  number  of  days  in  thait  number  of  weelis;  but 
in  others  a  publication  for  a  certain  number  of  weeks  must  be  made 
for  as  many  days  before  the  day  of  sale  as  there  are  days  in  the 
number  of  weelis  required:  See  monographic  note  to  Hoffman  v, 
Anthony,  75  Am.  Dec.  708,  on  notice  of  sale,  what  is  proper  and  suf- 
ficient. Compare  Washington  v.  Bassett,  15  B.  I.  563;  2  Am.  St. 
Rep.  929. 

STATUTES— CURATIVE  LAWS— VESTED  RIGHTS.— Acts  cur- 
ing formal  defects  in  the  execution  or  aclinowledgment  of  deeds,  etc., 
have  been  frequently  decided  to  be  constitutional  and  valid:  Grim 
V.  Weissenberg  School  Dlst.,  57  Pa.  St.  433;  98  Am.  Dec.  237;  Gordon 
V.  San  Diego,  101  Cal.  522;  40  Am.  St.  Rep.  73;  but  the  legislature 
has  no  power,  by  a  subsequent  curative  statute,  to  remedy  a  juris- 
dictional defect,  or  one  which  goes  to  the  substance  of  a  vested  right: 
Maguiar  v.  Henry,  84  Ky.  1;  4  Am.  St  Rep.  182;  Conway  v.  Cable, 
37  III.  82;  87  Am.  Dec.  240.  A  void  judgment  cannot  be  cured  by  a 
subsequent  statute:  See  monographic  note  to  Goshen  ▼.  Stonlngton, 
10  Am.  Dec.  133,  on  retrospective  laws,  and  which  defines  "vested 
rights."  Compare  Gordon  r.  San  Diego,  101  Cal,  522,  40  Am.  St.  Rep. 
73,  upon  the  general  power  of  the  legislature  to  pass  curative  laws. 

PLEADING.— UNDER  THE  GENERAL  PRAYER  FOR  RELIEF 
•uch  relief  may  be  granted  as  the  facts  of  the  case  warrant:  David- 
son V.  Burke,  143  111.  139;  36  Am.  St.  Rep.  367;  Lancaster  Mills  v. 
Merchants'  Cotton-press  Co.,  89  Tenn.  1;  24  Am.  St  Rep.  686;  Strain 
r.  Babb.  80  S.  C.  842;  14  Am.  Bt  Rep.  906. 
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[179  Pennsylvania  State,  146.] 

FRAUD  —  CONCEALMENT  OP  MATERIAL  FACTS— AC- 
COUNTING.—If  a  member  of  a  partnership  operating  a  gas  well 
negotiates  a  sale  thereof  to  a  third  party  for  one-half  of  the  gross 
proceeds,  and  concealing  this  offer,  and  by  means  of  false  representa- 
tions made  by  himself  and  his  agent,  that  one-fourth  of  such  pro- 
ceeds is  the  best  price  obtainable,  secures  from  his  copartners  a  con- 
tract of  sale  at  the  latter  price  in  blanli,  and  then  Inserts  his  own  and 
his  agent's  name  and  immediately  resells  to  such  third  party  in  ac- 
cordance with  his  offer,  both  the  copartner  and  his  agent  are  liable 
to  account  to  the  other  members  of  the  partnership  for  the  profits  of 
the  latter  sale,  and  such  agent  having,  during  all  of  the  negotiations, 
represented  that  he  was  interested  as  one  of  the  members  of  the  firm, 
he  is  estopped  to  deny  that  he  is  one  of  the  partners  in  an  action  for 
an  accounting. 

FRAUD—CONCEALMENT  OF  MATERIAL  FACTS.— If  a 
party  linows  that  another  is  relying  upon  his  judgment  and  Ifnowl- 
edge  in  contracting  with  him,  although  no  confidential  relation  exists, 
and  he  does  not  state  material  facts  within  his  knowledge,  the  con- 
tract may  be  avoided.  Knowingly  to  permit  another  to  act  as  though 
the  action  was  confidential,  and  yet  not  state  material  facts,  is 
fraudulent. 

A.  L.  Weil,  S.  W.  Dana,  S.  D.  Long,  and  C.  M.  Thorp,  for  the 

appellants. 

J.  N^.  Martin,  D.  B.  Kurtz,  and  L.  T.  Kurtz,  for  the  appellees. 

i*»  DEAN,  J.  On  April  23,  1891,  through  negotiations  con- 
ducted by  E.  A.  McMillin,  he  and  William  Smith  took  by  as- 
signment from  Thomas  A.  Book,  nineteen  oil  and  gas  leases  in 
Lawrence  county.  The  written  assignment  was  to  Smith,  he  to 
hold  the  same  in  trust,  as  follows:  One-eleventh  of  three-fourths 
for  McMillin,  and  ten-elevenths  of  three-fourths  for  such  persons 
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as  should  contribute  toward  the  common  enterprise  and  the  cost 
of  drilling  two  wells  for  the  development  of  the  common  prop- 
erty for  oil.  Smith  resided  in  Pittsburg,  and  McMillin  in  New 
Castle,  the  last  named  not  far  from  the  territory  to  be  developed. 
It  was  alleged  by  plaintiffs  that  McMillin  got  his  brother,  J.  M. 
McMillin  of  New  Castle,  to  join  in  the  project.  Smith  induced 
a  number  of  his  friends  in  Pittsburg  to  join  as  contributors,  they 
to  share  in  the  profits  in  proportion  to  their  contributions.  From 
the  money  two  wells  were  drilled,  which  developed  as  good  gas 
producers,  but  no  oil  was  struck.  At  the  time  he  made  the  as- 
signment to  Smith,  Book  had  reserved  one-fourth  the  oil  or  gas 
to  be  developed,  which  was  afterward  ^^**  purchased  by  E.  A. 
McMillin,  plaintiffs  alleged,  for  himself  and  brother.  As  to  the 
three-fourths  in  name  of  Smith,  he  made  a  written  declaration 
that  he  held  the  same  in  trust  for  himself,  the  McMillins,  and  the 
other  contributors.  The  production  of  the  wells  indicated  tiio 
property  was  valuable  for  gas  purposes,  and  efforts  were  made 
by  the  parties  to  sell  it  at  a  profit.  A  committee  of  which  E.  A. 
McMillin  was  one  was  appointed  to  bring  the  property  to  notice 
of  purchasers  and  conduct  negotiations  for  a  sale.  Meetings 
were  held  in  Pittsburg,  two  of  them  at  least  attended  by  both  the 
McMillins,  and  others  by  E.  A.  McMillin  alone.  In  January, 
1893,  both  the  brothers  opened  negotiations  with  0.  C.  Eedic 
for  the  purpose  of  selling  the  property  to  him.  They  discovered 
from  him,  in  their  conversations,  that  the  salt  water  which  was 
obstructing  production  in  one  of  the  wells  could  be  shut  off  at  a 
small  expense,  and  this  would  add  largely  to  the  value  of  the 
property.  Full  examination  of  the  property  by  Eedic  resT>lted 
in  an  olfer  from  him  to  take  the  gas,  pipe  it  at  his  own  expense 
to  New  Castle,  sell  it  and  pay  to  the  owners  one-half  the  grosa 
proceeds  of  sales.  Immediately  after  securing  this  offer,  E.  A. 
McMillin,  on  January  17,  1893,  wrote  to  AV.  A.  Zahn,  one  of  his 
co-owners,  and  one  of  these  plaintiffs,  at  Pittsburg,  asking  him 
if  he  could  get  the  consent  of  the  contributors  to  take  one-fourth 
the  net  earnings,  and  pay  one-fourth  the  cost  of  drilling  new 
wells.  In  this  letter  he  concealed  from  his  co-owner,  Zahn, 
Eedic's  offer  of  one-half  the  gross  proceeds  of  sales.  Zahn  re- 
plied that  he  thought  he  could  get  such  consent.  E.  A.  then  went 
to  Pittsburg  with  a  contract  drawn,  naming  the  Pittsburg  par- 
ties as  the  assignors  and  the  two  McMillins  as  the  assignees.  In 
this  agreement,  it  was  set  forth  that  all  the  parties  were  asso- 
ciated together  as  owners  of  the  property,  and  it  was  stipulated 
the  McMillins  were  to  take  the  gas,  pipe  it  to  New  Castle,  and  pay 


Jan.  1897.]  Bbnnettt  v,  McMillin.  693^ 

one-fourth  the  net  proceeds  to  all  the  owners,  including  them- 
selves, they  to  retain  three-fourths.    The  Pittsburg  parties  were 
urged  to  immediately  execute  the  contract;  but  as  one  or  more  of 
them    desired  to  consult   counsel,  its    execution    was  deferred.. 
They  finally  prepared  another  draft  of  a  contract,  embodying:, 
substantially  the  same  terms,  with  the  name  of  the  purchasers-- 
left  blank.     This  was  executed  January  31,  1893.     As  to  this- 
contract  it  is  not  disputed  J.  M.  McMillin  ^^^  solicited  plain- 
tiffs to  affix  their  signatures.     No  disclosure  of  the  Kedic  offer 
•was  made  to  the  I'ittsburg  parties  when  they  signed.    After  sig- 
nature, the  McMillins  filled  in  the  blank  with  their  names  aa 
purchasers,  and  the  same  day  contracted  with  Eedic  according  tCK 
the  terms  of  his  proposition  already  noticed.    He  piped  the  gas 
to  New  Castle,  and  paid  the  McMillins  one-half  the  gross  pro- 
ceeds   of   sales.     About   a  year  afterward   plaintiffs    discovered' 
the  facts,  and  filed  this  bill  against  both  the  McMillins  for  an 
account,  averring  them  to  be  joint  owners  or  tenants  in  common 
with  them  of  the  leaseholds,  and  that  a  fraud  had  been  practiced 
upon  them  in  obtaining  the  contract  of  January  31,  1893.    The- 
defendants  made  answer,  denying  all  the  material  averments  ot 
plaintiffs'*  bill.    J.  M.  McMillin  especially  denied  having  any  in- 
terest in  common  with  plaintiffs  and  his  brother  prior  to  the 
execution  of  the  contract  of  January  31,  1893.    The  court  be- 
low, after  full  hearing,  dismissed  the  bill,  and  from  that  decree 
we  have  this  appeal  by  plaintiff's.    The  principal  errors  alleged 
aro  the  finding  of  fact  that  J.  M.  McMillin  was  not  interested  in 
the  original  project,  and  conclusions  of  the  court  that  he  was  not 
liable  to  account  on  the  facts,  even  if  his  interest  commenced  at: 
the  date  of  the  second  purchase. 

The  court  does  not  seem  to  question  that  on  the  evidence  the 
bill  could  have  been  maintained  if  filed  against  E.  A.  McMillin 
alone,  but,  being  against  the  brothers  jointly,  and  not  sustained 
as  to  J.  M.  McMillin,  it  must  be  dismissed.    The  learned  court 
below,  in  its  opinion,  speaks  as  follows: 

"There  are  two  main  questions  of  fact  upon  which  plaintiffs* 
claim  for  relief  must  ultimately  rest:  1.  That  J.  M.  McMillin 
had  an  interest  in  the  leases  mentioned  in  plaintiffs'  bill,  and 
v/ps  a  tenant  in  common  with  plaintiffs  in  said  leases  on  January 
31,  1893:  2.  Fraud,  actual  or  constructive,  on  the  part  of  the  de- 
fendants in  procuring  from  plaintiffs  the  contract  exhibit  *A.'  Tf 

either  of  these  grounds  fails,  the  case  must  fall An  ex- 

emination  of  the  whole  evidence  fails  to  show  the  relationship  of 
tenant  in  common  between  the  plaintiffs  and  J.  M.  McMillin. 
An.  St.  Rkp.,  Vol.  LVil.-  88 
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We  would  hesitate  to  find  such  a  relationship  from  the  evidence 
of  the  plaintiffs  if  it  was  not  contradicted.  Both  J.  M.  McMillin 
and  E.  A.  McMillin,  however,  positively  deny  such  relationship  in 
their  answer,  and  also  upon  the  stand  ^^^  as  witnesses,  and  their 
cross-examination  by  plaintiffs'  counsel  does  not  in  the  least 
weaken  their  evidence. 

"The  plaintiffs  also  contend  that,  even  if  J.  M.  McMillin  was 
not  a  cotenant,  he  occupied  such  a  fiduciary  relation  toward  them 
which  required  him  to  disclose  the  offer  which  Kedic  had  made 
prior  to  January  31,  1893,  and  which  offer  was  concluded  in  the 
contract  of  February  1,  1893.  They  urge  that  he  had  so  con- 
ducted himself  as  to  lead  the  plaintiffs  to  believe  he  was  acting 
with  them  and  for  them.  They  also  urge  that  he  misrepresented 
the  facts  by  stating  that  the  terms  of  the  contract  he  was  obtain- 
ing from  them  were  the  best  that  could  be  obtained  for  the  prop- 
erty. 

"We  have  already  found  that  J.  M.  McMillin  was  not  a  coten- 
ant with  the  plaintiffs  and  E.  A.  McMillin.  We  find  nothing  in 
the  evidence  which  should  have  induced  the  plaintiffs  to  believe 
that  he  was  a  cotenant,  or  that  he  was  acting  in  any  fiduciary 
capacity  for  them  or  with  them.  It  is  true  that  he  was  present  at 
two  meetings  of  the  parties  in  Pittsburg,  but  there  was  no  evi- 
dence to  show  that  he  took  any  part  in  the  proceedings,  or  acted 
other  than  as  a  spectator.  The  value  of  the  property  was  purely 
speculative,  and  the  plaintiffs  had  the  same  opportunity  to  form 
an  opinion  as  to  its  prospective  value  as  J.  M.  McMillin.  It  is 
true  Eedic  had  proposed  to  him  to  lease  the  premises  on  more 
favorable  terms  than  the  plaintiffs  were  to  get  by  their  contract, 
but  til  ere  was  no  such  fiduciary  relation  subsisting  between  J.  M. 
MclMillin  and  them  as  required  him  to  disclose  Eedic's  offer." 

Whether  a  tenant  in  common  or  merely  a  partner  in  a  project 
for  gain,  E.  A.  McMillin,  on  the  undisputed  facts,  by  reason  of  his 
confidential  relation  with  his  cocontributors  to  the  common  en- 
terprise, perpetrated  upon  them  a  palpable  fraud — not  a  con- 
structive fraud  merely,  but  an  actual  fraud.  If  the  brother  aided 
and  abetted  him  in  consummating  this  fraud  that  they  two 
might  reap  the  fruits  of  it,  and  they  have  succeeded,  they  are 
jointly  bound  to  make  restitution. 

On  sufficient  evidence,  the  court  below  has  found  that  J.  M. 
McMillin  had  no  interest  in  the  purchase  from  Book,  April  22, 
1801;  there  was  much  evidence  to  the  contrary,  but  the  error  is 
not  so  clearly  manifest  in  the  finding  as  to  move  us  to  disturb  it. 
Therefore,  we  assume  as  a  fact  his  property  interest  dated  ^'^^ 
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from  the  contract  of  January  31,  1893.  It  is  not  denied,  nor 
could  it  be,  in  the  face  of  the  evidence,  that  by  that  contract 
J.  M.  shares  in  the  fruits  of  the  fraud  to  which  E.  A.  was  an  ac- 
tive party,  and  for  which  he  is  answerable  in  an  account.  But 
did  J.  M.  by  his  declarations  and  conduct  aid  his  brother  in  pro- 
curing the  fraudulent  contract  so  as  to  render  him  accountable 
in  equity  to  these  plaintiffs?  The  learned  court  below  thinks 
not,  because  he  was  not  one  of  the  contributors  to  the  first  enter- 
prise, and  therefore  must  be  treated  as  a  stranger  dealing  at  arm's 
length  with  the  copartners  or  cotenants  of  his  brother.  This  is 
a  mistake,  for  that  one  fact  warrants  no  such  conclusion.  If  he 
had  been  a  member  of  the  first  association,  and  had  untruthfully 
represented  a  material  fact  to  his  associates  to  induce  them  to 
part  with  their  interests,  that  would  have  been  conclusive  against 
him,  because  of  the  legal  presumption  of  a  confidential  relation; 
but  if  there  was  not  presumptively  a  confidential  relation,  still, 
was  there  one  in  fact,  or  such  relation  as  warranted  them  in  rely- 
ing on  the  truthfulness  of  his  statements?  The  principle  con- 
trolling such  cases,  and  deducible  from  all  the  authorities,  is 
well  stated  by  Perry  on  Trusts,  volume  1,  page  179: 

''There  are  cases  where  a  party  must  not  be  silent  upon  a  ma- 
terial fact  within  his  knowledge,  although  he  stands  in  no  rela- 
tion of  trust  and  confidence If  a  party  knows  that  an- 
other is  relying  upon  his  judgment  and  knowledge  in  contracting 
with  him,  although  no  confidential  relation  exists,  anji  he  does 
not  state  material  facts  within  his  knowledge,  the  contract  will 
be  avoided;  for  knowingly  to  permit  another  to  act  as  thoagh  the 
action  was  confidential,  and  yet  not  state  material  facts,  is  fraud- 
ulent. It  is  said  that  a  party  in  such  circumstances  is  bound  to 
destroy  the  confidence  reposed  in  him,  or  to  state  all  the  facts  that 
Buch  confidence  demands.*' 

The  court's  twelfth  finding  of  fact  is,  that  at  the  time  the  con- 
tract was  entered  into,  J.  M.  represented  to  the  Pittsburg  parties 
the  terms  one-fourth  the  oil  as  embodied  in  the  contract  he  was 
soliciting  them  to  sign  were  the  best  that  could  be  got;  this  rep- 
resentation was  willfully  false;  he  admits  that  Redic  had  made  an 
ofFer  of  double  that  price,  which  had  been  accepted  by  him  and 
his  brother,  on  which  a  contract  had  been  framed,  which  he  had 
in  his  pocket  ready  to  be  signed  as  soon  as  the  '•***  Pittsburg  par- 
ties signed  the  contract  for  one-fourth.  In  whose  interest  was  he 
acting  when  this  falsehood  was  uttered?  It  is  argued  his  own 
expectant  interest  in  the  contract  with  the  Pittsburg  parties.  But 
he  was  also  dealing  as  the  agent  of  his  brother;  they  two  were  the 
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purchasers,  parties  of  the  second  part  to  the  contract  which  in- 
ured to  the  benefit  of  both;  he  was  there  to  conduct  the  negotia- 
tions and  close  the  contract  in  pursuance  of  his  brother's  letter  to 
Zahn  of  ten  days  previous,  which  did  not  hint  at  Eedic's  offer. 
There  can  be  no  severance  of  the  falsehood  by  imputing  one-half 
of  it  to  E.  A.,  who  held  a  legal  confidential  relation,  and  the  other 
half  to  J.  M.,  who,  if  representing  himself  alone,  did  not  hold  the 
same  relation.  By  taking  his  brother's  place,  and  representing 
him,  he  spoke  for  both,  and  put  himself  in  a  position  where  the 
brother's  cotenants  were  justified  in  relying  on  this  false  state- 
ment of  a  most  material  fact;  this  gave  him  a  vantage  ground, 
which  naturally  invited  confidence  in  his  statements,  and  he  must 
be  held  to  the  same  rule  of  conduct  as  E.  A.  would  have  been 
held  to,  had  he,  on  the  same  representation,  personally  solicited 
the  assent  of  his  copartners  to  a  sale  at  half  price.  "It  is  naught, 
it  is  naught,  saith  the  buyer;  but  when  he  is  gone  his  way  he 
boasteth  himself."  This  is  the  attitude  of  a  stranger  toward  the 
seller  whose  wares  he  depreciates,  and  the  one  the  court  below 
finds  J.  M.  to  have  held;  it  is  not  the  one  the  facts  put  him  in. 
To  hold  J.  M.  answerable  it  is  not  essential  that  another  case  ex- 
actly like  this  on  the  facts  should  have  been  decided  fraudu- 
lent; this  clearly  is  within  the  scope  of  established  principles, 
where'in  equity  a  party  dare  not  falsely  represent  a  material  fact. 
"Courts  have  never  laid  down  as  a  general  proposition  what 
[facts]  shall  constitute  fraud,  or  any  rule  beyond  which  they 
will  not  go,  lest  other  means  of  avoiding  equity  will  be  found": 
2  Parsons  on  Contracts,  769.  And  they  certainly  have  never 
held  that  where  a  party  aiding  in  a  fraud  has  not  theretofore  ac- 
quired a  fractional  interest  in  the  property  which  is  the  subject 
of  the  fraudulent  bargain,  he  cannot  be  called  to  an  accounting. 
But  if  he  had  no  direct  interest  of  his  own,  the  misrepresenta- 
tion went  still  further  than  as  a  representative  of  his  brother;  for 
the  very  agreement  he  had  asked  them  to  sign  says:  "Whereas 
the  said  parties  of  the  first  part  and  of  the  second  ^^^  part  are 
associated  together  as  owners  of  leases  for  oil  and  eras  purposes, 
on  one  thousand  acres  of  land  in  Shenango  and  Slippery  Rock 
toAvnship,  Lawrence  county,  ....  the  said  first  parties  owning 
one  hundred  and  twenty  shares,  and  the  said  second  parties  own- 
ing fifty-six  shares.  And  whereas  two  wells  have  been  drilled 
at  the  joint  expense  of  all  of  said  owners,  ....  and  whereas 
all  of  said  owners  are  desirous  of  having  said  gas  used  ....  so 
as  to  realize  a  profit."  True  this  was  not  the  agreement  signed 
three  days  thereafter,  but  it  was  one  E.  A.  McMillin  had,  acting 
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for  both,  asked  them  to  sign.  E.  A.  was  then  acting  for  J.  M. 
in  efforts  to  secure  a  contract  in  which  both  concurred,  and  which 
was  framed  with  a  view  to  accepting  the  Kedic  proposition,  and 
was  therefore  a  false  representation  by  both.  It  was  not  signed, 
only  because  the  Pittsburg  parties  desired  their  own  counsel  to 
frame  it.  The  one  adopted  by  the  two  brothers,  and  first  ex- 
hibited to  the  Pittsburg  parties,  contained  a  deliberate  declara- 
tion in  writing  that  J.  M.  McMillin  was  then  a  copartner.  This 
was  a  direct  invitation  to  the  copartners  to  deal  with  them  in 
securing  the  best  price.  The  conduct  of  J.  M.,  for  months  before 
and  during  all  the  negotiations,  seems  to  us  on  this  printed  testi- 
mony reconcilable  only  with  the  theory  that  he  was  interested 
in  the  leases  at  the  date  of  the  contract  with  the  Pittsburg  par- 
ties. Assuming,  however,  that  when  he  said  on  the  witness  stand 
he  was  not  interested  he  told  the  truth,  he  did  not  tell  the  truth 
to  the  confidants  and  partners  of  his  brother  when  he  contracted 
for  himself  and  his  brother  at  half  price  for  their  interests;  the 
law  cannot  undertake  to  draw  a  line  between  his  misrepresenta- 
tion as  agent  for  E.  A.  and  his  misrepresentation  in  his  own  inter- 
est as  a  stranger  to  the  original  association.  And  if  his  declara- 
tions and  conduct  misled,  as  they  plainly  did,  the  Pittsburg  par- 
ties, and  induced  them  to  believe  him  interested  with  them  in  a 
common  enterprise,  he  is  estopped  now  from  denying  the  truth 
of  the  representations.  On  both  grounds  the  bill  is  sustained  as 
against  him,  and  both  should  account  to  plaintiffs  as  prayed  for 
in  the  bill. 

As  to  the  remark  of  the  court,  that  when  the  contract  was  made 
the  value  of  the  property  was  purely  speculative,  and  all  parties 
had  the  same  opportunity  for  forming  an  opinion,  it  is  certainly 
an  error.  The  court  must  have  overlooked  the  fact  ^^^  that  J. 
M.  McMillin  had  in  his  pocket,  at  the  very  time  he  was  soliciting 
the  signatures  of  the  plaintiffs,  the  draft  of  the  proposed  agree- 
ment with  Redic,  which  was  to  be  signed  as  soon  as  the  Pitts- 
burg parties  had  executed  their  contract,  and  which  was  after- 
ward on  the  same  day  actually  executed  by  Eedic.  As  concerned 
the  McMillins,  there  was  nothing  speculative  in  their  estimate  of 
value;  they  knew  exactly  the  worth  of  the  property,  by  knowing 
what  they  were  to  get  for  it;  their  profit  depended  only  on  how 
low  they  could  beat  down  the  price  by  methods  which  some  deal- 
ers call  only  shrewd,  but  which  the  law  pronounces  fraudulent, 
and  holds  the  parties  to  a  strict  accountability. 

It  is  ordered  that  the  decree  of  the  common  pleas  be  reversed 
and  plaintiffs'  bill  be  reinstated,  and  further:  1.  That  the  said 
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E.  A.  McMilKn  and  J.  M.  McMillin  were  trustees  ex  maleficio  for 
all  the  owners  of  said  leaseholds  in  making  said  contract  with 
Oliver  C.  Eedic,  and  that  said  contract  and  all  the  rights  of  the 
first  parties  thereunder  are  the  property  of  all  the  present  owners 
of  said  leaseholds,  to  whom,  through  their  treasurer,  all  pay- 
ments under  the  same  should  be  made;  2.  That  the  said  E,  A. 
McMillin  and  J.  M.  McMillin  account  to  the  orators  for,  and  pay 
over  to  the  said  treasurer,  all  moneys  received  by  them  under 
said  contract  with  Oliver  C.  Redic;  3.  That  an  injunction  issue 
restraining  the  said  E.  A.  and  J.  M.  McMillin  from  selling,  as- 
signing, encumbering,  or  in  any  manner  disposing  of  said  last- 
mentioned  contract;  4.  That  an  injunction  issue  restraining  the 
Big  Meadow  Gas  Company  from  paying  any  further  sum  or  sums 
of  money  to  the  said  E.  A.  and  J.  M.  McMillin  under  said  last- 
mentioned  contract. 
It  is  further  ordered  that  defendants  pay  the  costs. 


PARTNERSHIP— LIABILITY  OF  ONE  HELD  OUT  AS  PART- 
NER.—One  not  in  fact  a  partner  cannot  be  made  liable  to  third  per- 
sons on  tlie  ground  of  having  been  held  out  as  a  partner,  except 
when  such  holding  out  Is  done  by  him  or  by  his  consent,  and  was. 
known  to  the  person  seeliing  to  avail  himself  of  it  at  the  time  the 
contract  was  made.  In  such  case,  the  liability  rests  on  the  principle 
of  equitable  estoppel:  Hahlo  v.  Mayer,  102  Mo.  93;  22  Am.  St.  Rep. 
753,  and  extended  note;  Webster  v.  Clarlj,  34  Fla.  637;  43  Am.  St. 
Rep.  217,  and  note. 

PARTNERSHIP— SUITS  TO  COMPEL  ACCOUNTING— DEAL- 
INGS BY  ONE  PARTNER  WITH  PARTNERSHIP  PROPERTY 
IN  FRAUD  OF  OTHER  PARTNERS.— One  partner  may  be  com- 
pelled to  account  to  his  copartners  for  profits  derived  from  clandes- 
tine dealing  with  third  parties  in  fraud,  or  to  the  disadvantage  of 
the  copartners:  Kilbourn  v.  Latta,  5  Macli.  304;  60  Am.  Rep.  373, 
and  note.  As  to  suits  between  partnere  to  compel  an  accounting  in 
general:  Gei-ard  v.  Bates,  124  111.  150;  7  Am.  St.  Rep.  350;  Crescent 
Ins.  Co.  V.  Bear,  23  Fla.  50;  11  Am.  St.  Rep.  331;  Gray  v.  Church,  84 
Ga.  125;  20  Am.  St.  Rep.  348. 

FRAUD— FALSE  REPRESENTATIONS  BY  ACTS  AND  BY  SUP- 
PRESSION OF  TRUTH.— Such  a  fraud  as  will  sustain  the  action 
for  false  representations  may  grow  out  of  actions  as  well  as  by 
words.  A  false  representation  may  consist  in  the  suppression  of  the 
truth  as  well  as  in  the  assertion  of  a  falsehood,  and  an  action  lies 
In  either  ease  if  the  intention  to  deceive  exists  and  is  the  cause  of 
the  suppression  or  assertion:  Exteuded  note  to  Oottrill  v.  Krum,  18 
Am.  St.  Rep.  556.  Suppre^sio  veri  vitiates  a  contract  equally  with 
suggestlo  falsi:  Beard  v.  Campbell,  2  A.  K.  Marsh.  125;  12  Am.  Dec. 
362.  and  note;  Pickering  v.  Day,  8  Houst.  474;  95  Am.  Dec.  291,  and 
note. 
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[179  Pennsylvania  State,  3c9.] 

NEGLIGENCE— ELECTRIC  STREET  RAILWAY— DEGREE 
OF  CARE  REQUIRED.- If  there  Is  an  invitation  or  permission  to 
passengers  to  ride  on  the  rear  platforms  of  electric  street-cars,  it  is 
the  duty  of  the  company  to  exercise  a  higher  degree  of  care  than 
usual  in  running  cars  at  points  where  there  is  danger  that  such  pas- 
sengers may  be  thrown  off,  and  there  must  be  a  corresponding  in- 
crease of  care  and  vigilance  on  the  part  of  the  passenger  who  volun- 
tarily assumes  such  a  position  of  danger. 

NEGLIGENCE— ELECTRIC  STREET-OARS.— If  a  passenger 
on  an  electric-car  at  night  is  unable  by  reason  of  its  crowded  condi- 
tion to  get  inside,  and,  at  the  request  and  invitation  of  the  conductor, 
talies  a  standing  position  on  the  rear  platform,  and  while  in  such 
position  the  electric  current  is  turned  off  and  the  car  allowed  to  run 
down  a  grade  at  the  rate  of  twenty  miles  an  hour,  when,  upon  strik- 
ing a  curve,  the  passenger  is  thrown  off  and  injured,  the  question  of 
negligence  on  the  part  of  the  company  and  of  contributory  negligence 
on  the  part  of  the  passenger  is  for  the  jury  when  it  appears  that  the 
passenger  was  familiar  with  the  locality  and  with  the  curve,  and 
that  it  was  the  custom  of  the  company  to  carry  passengers  on  the 
platform  of  its  cars. 

A.  W.  Duff  and  W.  P.  Wise,  for  the  appellant. 

W.  J.  Brennan,  for  the  appellee. 

^^  FELL,  J.  The  only  question  to  be  considered  is,  whether 
the  case  should  have  been  withdrawn  from  the  jury.  In  consid- 
ering this  we  must  assume  that  the  plaintiff  has  established  these 
facts:  Late  at  night  he  got  on  a  crowded  car  of  the  defendant 
company  to  go  to  his  home.  There  was  no  room  inside,-  and  he 
stood  with  a  number  of  other  passengers  on  the  rear  platform. 
His  position  on  the  platform  was  a  comparatively  safe  one,  as  he 
stood  between  the  controller  and  the  brake,  facing  forward,  with 
his  back  against  the  railing  of  the  platform.  After  riding  some 
distance  he  was  requested  by  the  conductor,  who  desired  to  use 
the  trolley  rope,  to  change  his  position.  He  then  attempted  to 
enter  the  car,  but  because  of  its  crowded  condition  was  unable 
to  do  so,  and  he  took  a  position  which  the  conductor  told  him  to 
take,  at  the  outer  edge  of  the  platform  near  the  step,  and  stood 
with  his  back  to  the  car  holding  with  his  right  hand  4o  the  iron 
railing  behind  him.  While  he  was  in  this  position,  the  electric 
current  was  turned  off,  causing  the  lights  to  be  extinguished, 
and  the  car  was  allowed  to  run  at  the  rate  of  fifteen  or  twenty 
miles  an  hour  down  a  grade  in  which  there  was  a  sharp  curve. 
When  the  car  struck  the  curve,  the  plaintiff's  hold  of  the  railing 
was  broken,  and  he  was  thrown  off.  It  was  the  habitual  custom 
of  the  company  to  carry  passengers  on  the  platform  of  its  cars. 
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and  the  plaintiff  was  there  with  the  consent  of  the  conductor, 
•and  was  unable  to  get  elsewhere  on  the  car.  The  plaintiff  was 
ia  mi  liar  with  the  locality,  and  knew  of  the  curve,  and  was  aware 
"Of  the  danger  of  his  position. 

The  use  of  electricity  as  a  motive  power  by  passenger  railway 
Kjompanies  has  created  new  conditions  from  which  new  duties  ***"* 
arise.    The  greater  speed  at  which  cars  are  moved  increases  the 
danger  to  passengers  and  to  persons  on  the  streets,  and  of  these 
■dangers  all  persons  must  take  notice.    When  there  is  an  invi ta- 
ction or  permission  to  passengers  to  ride  on  the  rear  platforms, 
it  is  the  duty  of  the  company  to  observe  a  higher  degree  of  care 
in  the  running  of  the  cars  at  points  where  there  is  danger  that 
:they  may  be  thrown  off,  and  there  should  be  a  corresponding  in- 
•crease  of  care  and  vigilance  upon  the  part  of  a  passenger  who 
voluntarily  assumes  such  a  position  of  danger.    In  this  case  it 
was  clearly  for  the  jury  to  say  whether  there  was  negligence  in 
Tunning  a  car  with  the  platform  crowded  with  passengers  at  a 
high  rate  of  speed  around  a  sharp  curve;  and  as  it  was  not,  un- 
der the  circumstances  disclosed  by  the  testimony,  negligence  per 
se  for  the  plaintiff  to  stand  on  the  platform,  the  question  of  the 
^exercise  of  due  care  by  him  in  a  position  which  he  knew  to  be 
^dangerous  was  also  for  the  jury.    These  questions  were  submitted 
in  a  charge  that  was  full  and  clear  and  eminently  fair  and  just  to 
both  parties.    The  learned  judge  pointed  out  to  the  jury  the  duty 
of  the  company  to  take  into  consideration  the  greater  risk  to 
passengers  who  by  its  invitation  occupied  the  platform  of  the 
'car,  and  told  them  in  substance  that  it  was  the  duty  of  the  plain- 
tiff to  go  inside  the  car  if  he  could  reasonably  do  so,  and  that  if 
he  chose  to  stand  on  the  platform  he  was  held  to  a  high  degree  of 
care  to  avoid  the  known  dangers  of  his  position,  and  that  he  took 
all  the  risks  of  the  position  which  were  reasonably  to  be  appre- 
iiended. 

The  judgment  is  affirmed. 

RAir.ROAD  COMPANIES  —  STREET  RAILWAYS  —  NEGLI- 
'GENCE— DgGREE  OF  CARE  REQUIRED.— Street  railway  com- 
panies are  common  carriers,  and,  as  such,  answerable  for  the  negli- 
gence of  their  servants,  upon  the  principles  of  the  common  law.  In 
providing  for  the  safety  of  passengers,  they  are  bound  to  exercise 
the  highest  degree  of  care  and  diligence  consistent  with  the  uuder- 
talving.  and  are  responsible  for  the  sliylilest  negligence  on  the  part 
of  their  employes:  Pray  v.  Omaha  Street  Ry.  Co.,  44  Neb,  167:  48 
Am,  St,  Rep.  717,  and  note,  A  street  railway  Is  bound  to  exercise 
ithe  utmost  skill,  diligence,  and  human  foresight  In  conveying  its 
-passengers,  and  Is  liable  for  slight  negligence:  Spellman  v.  Lincoln 
Bapld  Transit  Oc,  36  Neb.  890;  38  Am.  St  Rep.  753,  and  note. 
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RAILROAD  COMPANIES  —  STREET  RAILWAYS  —  NEGLI- 
GENCE—OVERCROWDED CARS.— It  is  negligence  on  the  part  of 
a  street  railway  company  to  carry  passengers  greatly  in  excess  of 
the  seating  capacity  of  its  cars,  and  permit  such  passengers  to  ride 
on  tlie  platforms  and  footboards  thereof,  so  as  to  expose  them  to 
danger:  Pray  v.  Omaha  Street  Ry.  Co.,  44  Neb.  167;  48  Am.  St.  Rep. 
717,  and  note.  See,  also,  Topeka  City  Ry.  Co.  v.  Higgs,  38  Kan.  375; 
5  Am.  St.  Rep.  754,  and  note. 

NEGLIGENCE— CONTRIBUTORY— WHEN  A  QUESTION  FOR 
THE  JURY.— When  considerable  doubt  exists  as  to  whether  or  not 
rlie  plalutitf  is  guilty  of  contributory  negligence,  that  question  should 
be  submitted  to  the  jury  for  its  determination:  People's  Bank  v. 
Morgolofski,  75  Md.  432;  32  Am.  St.  Rep.  403,  and  note;  Consolidated 
Traction  Co.  v,  Scott,  58  N,  J.  Eq.  682;  55  Am.  St.  Rep.  620,  and  note. 
If  fair-minded  men  might  reasonably  draw  different  conclusions 
from  the  facts  which  the  evidence  tends  to  prove,  the  question  of 
negligence  is  one  for  the  jury;  otherwise,  it  is  for  the  court:  Ryder 
V.  Klnsey,  62  Minn.  85;  64  Am.  St.  Rep.  623,  and  not& 
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[179  Pennsylvania  State,  371.] 

MINES  AND  MINING— OIL  AND  GAS.— Petroleum  oil  and 
natural  gas  are  minerals. 

LIFE  ESTATE— OIL  AND  GAS  LEASE.— A  tenant  for  life 
of  land  upon  which  there  has  never  been  any  oil  or  gas  operations 
previous  to  the  time  that  the  life  estate  accrued,  has  no  right  to 
operate  thereon  for  oil  or  gas  himself,  and  cannot  give  such  right  to 
another  by  lease.  If  such  right  is  attempted  to  be  given  by  lease, 
the  life  tenant  cannot  enforce  the  covenants  thereof. 

W.  H.  S.  and  F.  Thompson  and  A.  P.  Marshall,  for  the  appel- 
lant. 

E.  S.  Craig,  for  the  appellee. 

3^4  GllEEN,  J.  In  Stoughton's  Appeal,  88  Pa.  St.  198,  wo 
said  "Oil,  however,  is  a  mineral,  and,  being  a  mineral,  is  part  of 
the  realty:  Funk  v.  Ilaldeman,  53  Pa.  St.  229.  In  this  it  is  lilce 
coal  or  any  other  mineral  product  which  in  situ  forms  part  of 
the  land."  In  Gill  v.  Weston,  110  Pa.  St.  312,  we  said  of  petro- 
leum, "It  is  a  mineral  substance  obtained  from  the  earth  by  a 
process  of  mining,  and  lands  from  which  it  is  obtained  may 
with  propriety  be  called  mining  lands."  In  Westmoreland  Nat. 
Gas  Co.  V.  De  Witt,  130  Pa.  St.  235,  we  said:  "Gas,  it  is  true,  is 
a  mineral,  but  it  is  a  mineral  with  peculiar  attributes."  In  Blak- 
ley  V.  Marsball,  174  Pa.  St.  425,  a  lease  for  oil  and  eras  purposes 
was  made  by  lessors  who  were  tenants  for  life  and  also  as  trustee 
for  those  in  remainder.  The  leased  premises  proved  to  be  produc- 
tive. A  question  arose  upon  a  case  stated  as  to  the  interests  re- 
spectively of  the  life  tenants  and  those  in  remainder.     The  life 
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tenants  claimed  the  whole  of  the  oil,*  and  for  those  in  remainder 
the  same  claim  was  made.  The  court  below  appointed  a  trustee 
to  receive  all  the  oil  due  to  the  lessors,  and  to  invest  the  proceeds, 
and  pay  the  interest  annually  realized  therefrom  to  the  life  ten- 
ants during  their  joint  lives  and  the  life  of  the  survivor,  and,  at 
tho  death  of  the  latter,  to  pay  the  principal  to  the  '^''^  remain- 
dermen. This  court  sustained  the  court  below  and  said:  "As  was 
said  in  Stoughton's  Appeal,  88  Pa.  St.  198,  and  other  cases  in 
the  same  line,  oil  in  place  is  a  mineral,  and,  being  a  mineral,  is 
part  of  the  realty.  An  oil  lease  investing  the  lessee  with  the  right 
to  remove  all  the  oil  in  place  in  the  premises,  in  consideration  of 
his  giving  the  lessors  a  certain  per  centum  thereof,  is,  in  legal 
effect,  a  sale  of  a  portion  of  the  land,  and  the  proceeds  represents 
the  respective  interests  of  the  lessors  in  the  premises.  If  there 
be  life  tenants  and  remaindermen,  the  former  are  entitled  to  the 
enjoyment  of  the  fund  (interest  thereon)  during  life,  and  at  the 
death  of  the  survivor  the  corpus  of  the  fund  should  go  to  the 
remaindermen,"'  This  distribution  was  made  because  all  the  in- 
terests concurred  in  making  the  lease,  and  it  was  to  the  manifest 
interest  of  all  that  the  oil  should  be  taken  from  the  land,  lest  it 
should  be  drawn  away  by  other  wells  on  adjacent  premises.  In 
that  respect,  of  course,  there  is  a  difference  between  oil  and  gas, 
and  solid  minerals,  but  in  respect  of  the  interests  of  life  tenants, 
as  contrasted  with  those  in  remainder,  there  was  no  departure 
from  the  common-law  rule  that  tenants  for  life  only  may  not 
open  new  mines  or  take  minerals  from  the  premises,  except  in 
case  of  mines  opened  by  the  former  owner.  This  was  recogniz'^d 
in  Westmoreland  Coal  Go's  Appeal,  85  Pa.  St.  344,  where  we  held 
that  while  the  life  tenant's  right  to  work  previously  opened 
mines  was  undoubted,  there  was  no  right  in  a  life  tenant  of  sev- 
eral tracts  to  open  a  new  mine  on  one  of  the  tracts  upon  which 
no  previous  opening  had  taken  place.  Mercur,  J.,  said,  in  the 
opinion:  "Neither  tract  is  appendant  or  appurtenant  to  the  other. 
If  she  had  a  life  estate  in  the  distant  tract  only,  the  fallacy  of 
claiming  a  right  to  remove  the  coal  therefrom  would  be  most 
manifest.  The  unanswerable  reason  would  be  that  the  mine  on 
that  tract  had  never  been  opened," 

We  see  no  difference  between  the  present  case  and  those  cited, 
so  far  as  this  question  is  concerned.  The  plaintiff  was  but  a  ten- 
ant for  life  of  the  premises  in  question.  There  had  never  been 
any  oil  or  gas  operations  commenced  on  the  land  before  her  es- 
tate for  life  accrued.  She  had  no  right  therefore,  to  operate  for 
oil  or  gas  herself,  and  she  could  not  give  Buch  a  right  to  any  lessee 
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from  her.  Neither  the  original  lessee  nor  the  defendants,  his  as- . 
Bignees,  ever  held  any  such  right.  They  '*'^*  would  have  heen 
tiespassers  if  they  had  undertaken  to  exercise  such  a  right.  The 
lease  was  "for  the  sole  and  only  purpose  of  drilling  and  operating 
for  petroleum,  oil,  or  gas,"  and  "to. have  and  to  hold  the  said 
premises  for  the  said  purpose  only."  All  the  terms  and  condi- 
tions of  the  lease  relate  to  that  purpose  alone,  and  no  right  to  the; 
use  of  the  surface  for  any  other  purpose  is  conferred.  It  is  man- 
ifest, therefore,  that  as  no  interest  whatever  was  acquired  under 
the  lease,  the  lessees  are  under  no  obligation  to  pay  for  a  right  or 
privilege  which  they  never  obtained,  or  in  damages  for  not  per- 
forming an  illegal  covenant  therein.  We  think  the  judgment 
entered  by  the  court  below  was  entirely  right. 

It  seems  to  us,  however,  in  view  of  the  peculiar  character  of 
oil  and  gas  as  being  fugacious  in  their  nature,  and  liable  to  be^ 
diverted  by  operations  upon  other  adjoining  or  near-by  lands,  in 
order  to  preserve  the  interests  of  both  life  tenants  and  remain- 
dermen, it  would  be  well  for  the  legislature  to  make  spuch  enact- 
ments as  would  enable  the  owners  of  this  class  of  lands  to  secure 
to  themselves  the  benefits  of  such  minerals  as  these.  As  it  la 
now,  the  law  is  not  efficacious  to  that  end. 

Judgment  affirmed. 

MINES  AND  MINING— MINERALS— PETROLEUM  OIL  AND 
NATURAL  GAS.— Water,  petroleum  oil,  and  gas  are  generally  classr 
ed  by  themselves  as  minerals  possessing,  in  some  degree,  a  kindred 
nature:  People's  Gas  Co.  v.  Tyner,  131  Ind.  277;  31  Am.  St.  Rep. 
4SS.  Gas  is  a  mineral,  but  it  is  a  mineral  witli  peculiar  attributes 
which  require  the  application  of  precedents  arising  out  of  ordinary 
mineral  rights,  with  much  more  careful  consideration  of  the  prin- 
ciples involved  than  of  the  mere  decisions:  Westmoreland  etc.  Ga» 
Co.  v.  De  Witt,  130  Pa.  St.  235;  Williamson  v.  Jones,  39  W.  Va.  281. 
Petroleum  Is  a  mineral  substance  obtained  from  the  earth  by  a  pro- 
cess of  mining,  and  lands  from  which  it  Is  obtained  may  with  pro- 
priety be  called  mining  lands:  Gill  v.  Weston,  110  Pa,  St,  3C^;  Kler 
V.  Peterson,  41  Pa.  St.  357. 

ESTATES  FOR  LIFE— MINERALS— RIGHTS  OP  LIFE  TEN- 
ANT.— ^A  life  tenant  may  lawfully  mine,  sever,  and  convert  the  min- 
eral from  land  into  personalty,  if  the  mines  were  open  when  the  ten- 
ancy for  life  was  created:  Koeu  v.  Bartlett,  41  W.  Va.  559;  56  Am. 
St.  Rep.  884;  Lynn's  Appeal.  31  Pa.  St.  44;  72  Am.  Dec.  721,  and  note. 
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ARBITRATION—REVOCABLE  AGREEMENT.— If  an  agrees 
ment  to  arbitrate  does  not  provide  for  submitting  matters  in  dispute 
to  any  particular  person  or  tribunal  named,  but  to  one  or  more  per- 
sons to  be  eventually  chosen  by  the  parties,  it  is  revocable  by  either 
party. 

INSURANCE— OWNERSHIP— A  condition  In  a  fire  insurance 
policy  as  to  tlie  ownership  of  the  property  insured  Is  to  be  under- 
stood, not  in  its  technical  sense,  but  as  requiring  that  the  Insured 
shall  be  the  actual  and  substantial  owner. 

INSURANCE— OWNERSHIP.— If  a  fire  insurance  policy,  pro- 
viding that  the  interest  of  the  insured  in  the  property  shall  be  an 
•'unconditional  and  sole  ownership,"  is  issued  on  property  acquired 
by  the  insured  by  devise  "to  be  his  forever  for  his  own  proper  use," 
subject  only  to  a  restriction  of  alienation  until  he  attains  a  certain 
age,  having  yet  thirteen  years  to  run,  he  is  the  owner  of  the  prop- 
erty within  the  meaning  of  the  policy. 

WILLS— DEVISE  IN  FEE— CUTTING  DOWN.— If  there  is  a 
clear  gift  in  a  will  of  an  estate  in  fee,  such  estate  cannot  afterward 
be  cut  down  except  by  something  in  the  will  which  with  reasonable 
certainty  indicates  the  intention  of  the  testator  to  cut  it  down  or  to 
defeat  or  modify  it. 

S.  J.  Graham  and  W.  F.  McCook,  for  the  appellant. 

W.  Yost,  for  the  appellee. 

**^  McCOLLUM,  J.  The  refusal  of  the  insured  to  comply 
with  the  condition  in  the  policy  in  regard  to  the  appointment  of 
appraisers  to  ascertain  the  amount  of  the  loss  in  case  of  a  dis- 
agreement concerning  ^^*  it  does  not  constitute  a  good  defense 
to  this  action.  The  condition  was  nothing  more  than  an  agree- 
ment to  refer  to  three  appraisers,  to  be  appointed  at  a  future 
time,  to  determine  the  amount  of  the  loss  by  the  award  of  any 
two  of  them.  It  was  a  revocable  agreement,  and  the  insurance 
company  is  in  no  position  to  complain,  here  or  elsewhere,  of  the 
revocation  of  it.  It  has  not  shown  that  it  admitted  the  validity 
of  its  policy,  or  its  liability  under  it,  but,  on  the  contrary,  it  has, 
in  the  language  of  the  learned  judge  of  the  court  below,  "always 
denied  its  liability  on  ground  which,  if  sustained,  cut  up  the  con- 
tract by  the  roots."  The  foregoing  views  are  fully  warranted 
and  sustained  by  the  decision  of  this  court  in  Mentz  v.  Armenia 
etc.  Ins.  Co.,  79  Pa.  St.  478;  21  Am.  Rep.  80.  In  Commercial 
Union  Assur.  Co.  v.  Hocking,  115  Pa.  St.  407,  2  Am.  St,  Rep. 
562,  it  was  distinctly  held  in  an  opinion  by  Mr.  Justice  Clark 
that  where  an  agreement  to  arbitrate  does  not  provide  for  sub- 
mitting matters  in  dispute  to  any  particular  person  or  tribunal 
named,  but  to  one  or  more  persons  to  be  eventually  chosen  by 
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the  parties,  it  is  revocable  by  either  party.  Further  considera- 
tion of  this  branch  of  the  insurer's  contention  is  deemed  unnec- 
essary, because  the  cases  cited  furnish  a  sufficient  answer  to  it. 

Another  defense  to  the  action  is,  that  the  interest  of  the  in- 
sured in  the  property  destroyed  was  "other  than  unconditional 
and  sole  ownership,"  and  this  depends  on  the  construction  of  the 
will  by  which  he  acquired  title  to  it.  The  property  destroyed 
was  a  dwelling-house  included  in  the  devise  by  David  McKee 
of  his  homestead  to  John  D.  McKee,  "to  be  his  forever  for  his 
own  proper  use,"  subject  only  to  a  restriction  of  alienation  until 
he  attained  the  age  of  thirty  years,  which  in  his  case  was  for  the 
period  of  thirteen  years.  In  Jauretche  v.  Proctor,  48  Pa.  St.  466, 
Woodward,  C.  J.,  said:  "A  partial  restriction,  such  as  not  to  alien 
to  a  particular  person  or  for  a  limited  time,  may  be  supported, 
but  a  general  restraint  of  alienation,  when  annexed  to  an  absolute 
estate,  is  void,  upon  the  familiar  principle  that  conditions  re- 
pugnant to  the  estate  to  which  they  are  annexed  bind  not."  This 
is  in  accord  with  the  view  expressed  by  Tilghman,  C.  J.,  in  Mc- 
Williams  v.  Nisly,  2  Serg.  &  E.  507,  7  Am.  Dec.  654,  and  by  Coul- 
ter, J.,  in  McCullough  v.  Gilmore,  11  Pa.  St.  370.  It  is  said 
in  6  American  and  English  Encyclopedia  of  Law,  page  877,  note 
4,  that  ''the  weight  of  authority  seems  to  be  against  such  re- 
straints, however  limited  as  to  time."  The  ground  on  which  a 
partial  ^^^  restraint  of  alienation  is  supported  is,  that  it  is  not 
inconsistent  with  a  reasonable  enjoyment  of  the  fee:  McWilliams 
V.  Nisly,  2  Serg.  &  E.  507;  7  Am.  Dec.  G54;  Libby  v.  Clark,  11» 
U.  S.  250.  While  the  cases  on  this  point  are  conflicting,  the 
Pennsylvania  cases  we  have  cited  seem  to  sustain  a  partial  re- 
straint of  alienation.  But  we  may  assume  that  the  restriction 
in  question  is  valid  without  conceding  that  it  relieves  the  insurer 
from  liability  on  its  policy.  The  conditions  of  the  policy  are  to 
be  understood,  not  in  their  technical  sense,  but  as  requiring  that 
the  insured  be  the  actual  and  substantial  owner:  Beach  on  Insur- 
ance, sec.  405.  The  risk  was  not  affected  by  the  restriction.  It 
was  not  inconsistent  with  a  reasonable  enjoyment  of  the  estate 
devised,  and  the  insured  was  the  actual,  sole,  and  substantial  own- 
er of  the  property  destroyed.  For  the  reasons  above  stated,  the 
restriction  in  question  cannot  be  regarded  as  affording  a  defense 
to  the  action. 

It  is  contended,  however,  that  if  the  insured,  by  the  devise  to 
him  of  the  homestead,  acquired  an  estate  in  fee  simple,  it  was, 
by  another  provision  of  the  will,  defoasible  on  his  death  under 
thirty  years  of  age  without  issue.    The  provision  referred  to  is 
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preceded  by  the  devise  of  the  homestead,  by  gifts  of  annuities 
to  the  brothers,  sisters,  and  children  of  the  testator,  and  by  the 
appointment  of  executors.  It  is  as  follows:  "On  the  death  of  my 
heirs  herein  named  all  property  and  bank  stock  to  be  sold  and 
divided  among  all  the  heirs  should  my  grandson  John  D.  McKee 
die  before  he  is  thirty  without  leaving  any  heirs  his  estate  to  be 
divided  pro  rata  among  the  heirs."  We  have  quoted  it  entire 
and  as  it  was  written.  It  is  quite  clear  that  by  "my  heirs  herein 
named"  the  testator  meant  the  annuitants,  and  that  "all  the 
heirs"  included  J  ohn  D.  McKee.  It  is  also  obvious  that  "all  prop- 
erty and  bank  stocks"  did  not  include  the  homestead  previously 
devised  in  fee.  The  part  of  the  provision  which  relates  to  the  di- 
vision of  John  D.  McKee's  estate  may  be  fairly  referred  to  his 
fshare  of  the  proceeds  of  the  property  previously  directed  to  be 
sold.  It  may  be  possible  to  construe  it  as  including  the  home- 
stead, but  it  seems  to  us  that  this  is  not  the  reasonable  interpre- 
tation of  it.  "The  clearly  expressed  purpose  of  a  testator  is  not 
to  be  overborne  by  modifying  directions  that  are  ambiguous  and 
equivocal,  and  may  justify  either  of  two  opposite  interpretations. 
Such  directions  are  to  be  so  construed  as  to  support  the  testator's 
tilistinctly  announced  main  intention":  ^^^  Sheetz's  Appeal,  82 
Pa.  St.  213.  *  Where  there  is  a  clear  gift  in  a  will  it  cannot  after- 
ward be  cut  down,  except  by  something  which  with  reasonable 
certainty  indicates  the  intention  of  the  testator  to  cut  it  down*': 
H  Jarman  on  Wills,  443.  Applying  this  well-settled  rule  of  con- 
struction to  the  will  under  consideration,  we  hold  that  there  is 
nothing  in  it  which  clearly  indicates  that  it  was  the  intention  of 
the  testator  to  defeat  or  modify  his  devise  of  the  homestead. 
There  is  no  other  question  raised  by  the  specifications  which  re- 
quires discussion.  All  the  specifications  are  ovemiled. 
Judgment  affirmed. 

ARBITRATION— AGREEMENT  FOR— WHEN  REVOCABLE.— 
A  stipulation  for  arbitration  which  does  not  provide  for  submitting 
the  matters  In  dispute  to  a  particular  person,  or  to  any  particular 
tribunal,  but  to  one  or  more  persons  to  be  mutually  chosen,  is  revo- 
cable by  either  party,  and  will  not  oust  the  Jurisdiction  of  the  courts 
havinc:  cocnizance  of  the  subject  matter  of  the  controversy:  Home 
Fire  Ins.  Co.  etc.  v.  Kennedy.  47  Neb.  138;  53  Am.  St.  Rep.  521,  and 
note.  A  submission  to  arbitration  may  be  revolted  at  any  time  be- 
fore the  closing  of  the  proofs  and  the  final  submission  of  the  cau§e 
for  decision:  McKenaa  v.  Lyle,  155  Pa.  St.  599;  35  Am.  St.  Rep.  910, 
and  note. 

INSURANCE-FIRE— OWNERSHIP— "UNCONDITIONAL  AND 
SOLE"— WHAT  IS  SUFFICIENT.— A  person  In  whom  the  entire 
legal  title  is  vested  at  the  lime  an  Insurance  on  property  Is  effected 
Is  the  sole  and  unconditional  owner  thpreof  within  the  meaning  of 
the  policy,  notwithstanding  the  insured  had  made  a  lease  or  bill  of 
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sale  of  the  property,  reserving  title  until  the  full  payment  of  the 
consideration;  and  the  Insurer  has  no  standing  to  assert  that  the 
transaction  was  a  legal  fraud:  Burson  v.  Fire  Assn.,  136  Pa.  St.  267; 
20  Am.  St.  Rep.  919,  and  note;  Traders'  Ins.  Co.  v.  Pacaud,  150  111. 
245;  41  Am.  St.  Rep.  355,  and  note;  Johannes  v.  Standard  etc.  Office, 
70  Wis.  196;  5  Am.  St.  Rep.  159,  and  note.  Although  the  insured 
premises  have  been  convej'ed  to  the  insured  without  consideration, 
and  for  the  fraudulent  purpose  of  placing  them  beyond  the  reach  of 
the  grantor's  creditors,  this  is  not  any  defense  for  the  insurer  under 
a  policy  providing  that  it  shall  be  void  if  the  interest  of  the  insured 
in  the  premises  Is  other  than  unconditional  and  sole  ownership: 
Rochester  Loan  etc.  Co.  v.  Liberty  Ins.  Co.,  44  Neb.  537;  48  Am.  St. 
Rep.  745,  and  note. 

WILLS— DKVISE  IN  FEB— LIMITATION  OF— INTENTION  OF 
TESTATOR.— Where  a  testator  gives  his  wife  an  absolute  fee  by 
will,  with  express  power  to  consume  or  convey,  without  devising 
the  unconsumed  residue  himself,  but  desiring  his  wife  to  do  so  in 
a  certain  manner,  putting  his  request  in  strong  words,  ordinarily 
importing  command,  but  so  used  as  to  indicate  only  an  intent  to 
control  one  of  the  incidents  of  the  estate  already  devised,  such  re- 
quest will  not  change,  qualify,  or  reduce  the  estate  previously  given: 
Good  V.  Fichthorn,  144  Pa.  St.  287;  27  Am.  St.  Rep.  630,  and  note. 
When  a  clause  in  a  will  contains  a  limitation  on  a  devise  under  a 
certain  contingency,  and  such  contingency  never  has  occurred  nor 
ever  can,  the  clause  has  no  controlling  influence  in  the  construction 
to  be  put  upon  the  remainder  of  the  will:  Dukes  v.  Faulls,  37  S.  0. 
255;  34  Am.  St.  Kep.  745. 
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ARREST  WITHOUT  WARRANT.— While  an  arrest  on  an 
exigency,  when  reasonable  grounds  of  suspicion  exist,  may  be  made 
without  a  warrant,  yet  it  is  the  duty  of  the  person  or  oflBcer  maliing 
the  arrest  to  immediately  talce  the  accused  before  a  magistrate  for 
formal  accusation  and  hearing. 

MALICIOUS  PROSECUTION.— PROBABLE  CAUSE  for  an 
arrest  does  not  depend  on  the  state  of  the  case  In  point  of  fact,  but 
upon  the  reasonable  and  honest  belief  of  the  party  prosecuting.  What 
facts  and  circumstances  amount  to  probable  cause  Is  a  question  of 
law,  and  whether  they  exist  in  a  particular  case  is  a  question  of 
fact.  When  the  facts  are  in  controversy,  the  subject  must  be  sut)- 
mitted  to  the  jury  under  Instructions  as  to  what  facts  constitute 
probable  cause. 

]NL\LICIOUS  PROSECUTION— PROBABLE  CAUSE— FALSE 
IMPRISONMENT.— If  a  person,  upon  discovery  that  his  house  has 
been  robbed,  and  knowing  the  good  character  of  his  servant,  pro- 
cures an  officer,  who,  in  his  presence,  charges  such  servant  with  the 
theft,  and  arrests  him  without  a  warrant,  and  detains  him  at  the  re- 
quest of  the  owner  of  the  stolen  property  for  eight  days  for  the  pur- 
pose of  forcing  a  confession  of  guilt,  such  owner  Is  a  party  to  the  ar- 
rest and  detention,  and,  if  It  turns  out  to  be  Illegal  and  without 
probable  cause,  he  is  liable  for  false  Imprisonment  In  an  action  of 
malicious  prosecution. 

FALSE  IMPRISONMENT— EVIDENCE.— In  an  action  to  re- 
cover  for  false  Imprisonment,  a  conversation  between  the  plaintiff 
and  the  arresting  officer,  not  had  in  the  presence  of  the  defendant, 
concerning  the  matter  over  which  the  arrest  took  place,  \m  not  ad- 
missible In  evidence. 


608  BuRK  V.  HowLEY.  Penn. 

TRESPASS-^OINT  TORT  FEASORS.— Of  two  joint  trespass- 
ers the  party  Injured  may  sue  both  or  either,  and,  if  he  proceeds 
against  one,  that  one  cannot  relieve  himself  from  responsibility  by 
showing  that  the  other  participated  in  the  illegal  act. 

D.  F.  Patterson  and  E.  J.  Kent,  for  the  appellant. 

F.  Ammon  and  S.  A.  Ammon,  for  the  appellee. 

^'^  DEAN,  J.  On  the  night  of  Sunday,  November  11,  1894, 
the  dwelling-house  of  William  E.  Howley,  defendant,  was  en- 
tered, and  a  quantity  of  silverware  and  other  articles,  to  the 
value  of  eight  hundred  dollars,  stolen.  The  plaintiff,  Martha 
Burk,  a  colored  woman  thirty  years  of  age,  had  been  in  the  ser- 
vice of  Howley  for  about  one  week,  and  on  the  night  of  the  theft 
slept  in  the  house.  She  was  the  sole  occupant,  and  in  charge  of 
the  house.  Howley  had  just  been  married,  and  he  and  his  wife 
were  staying  with  his  mother,  who  lived  next  door.  The  prop- 
erty taken  had  been  kept  in  the  diningroom  on  the  first  floor  of 
the  Howley  house.  Martha,  on  rising  in  the  morning  about 
6  o'clock,  discovered  the  robbery,  and  at  once  gave  the  alarm  to 
Howley,  next  door;  he  immediately,  on  examination,  directed 
that  nothing  be  disturbed  until  be  brought  an  of&cer;  he  then 
left  and  soon  returned  with  officer  Kramer,  who,  in  presence  of 
Howley,  charged  Martha  with  the  theft;  she  protested  her  inno- 
cence, but  was  arrested  without  warrant,  taken  to  the  patrol  box 
a  short  distance  off,  and  from  there,  in  an  open  patrol  wagon,  to 
Oakland  police  station,  placed  in  a  cell,  where  she  was  kept  eight 
days  and  nights,  during  which  time  she  slept  on  a  wooden  bunk, 
without  blankets,  surrounded  by  such  vagabonds  and  criminals 
in  other  and  adjoining  cells  as  the  criminal  population  of  a  large 
city  daily  empties  into  a  police  station-house.  Slie  alleged  that 
by  this  rude  treatment  and  exposure  she  was  made  ill  and  con- 
tracted rheumatism,  which  disabled  her  from  service  for  that 
winter,  besides  subjecting  her  to  expense  for  medical  attendance. 
She  had.  so  far  as  appears,  always  borne  a  good  character,  and 
had  not  before  been  charged  with  any  crime  or  misdemeanor. 
The  theft,  and  her  arrest  for  it,  formed  the  subject  of  sensational 
items  for  the  newspapers  the  same  and  the  next  day.  She  then 
brought  this  action  to  recover  damages  for  false  imprisonment 
against  Howley,  officer  Whitehouse,  keeper  of  the  station,  and 
Eoger  O'Mara,  chief  of  police.  On  the  trial  in  the  court  below, 
it  was  shown  no  information  was  ever  made  or  warrant  lodged 
against  her;  in  the  absence  of  regular  proceedings  by  informa- 
tion *^^  either  before  or  after  her  arrest,  her  detention  for  eight 
days  was  wholly  illegal,  and  the  court  below  so  held.    There  was 
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no  evidence  connecting  chief  of  police  O'Mara  with  either  the  ar- 
rest or  imprisonment,  and,  as  to  him,  the  court  properly  directed 
a  verdict  for  defendant.  As  to  Howley,  the  court,  in  effect,  in- 
structed the  jury  the  arrest  under  the  circumstances  without  war- 
rant, and  her  detention  in  prison  without  lodging  informatioru 
against  her,  was  illegal,  and  those  guilty  of  it  were  answerable  irt^ 
damages;  and,  further,  that  if  Whitehousc,  even  though  not  con- 
cerned in  the  arrest,  detained  her  in  prison,  with  knowledge  that 
she  had  not  been  arrested  on  view  of  the  officer  in  commissioa- 
of  a  felony,  nor  by  warrant  on  information  made,  he  also  wa» 
answerable  to  her  in  damages  for  the  long  detention.  The  jury- 
rendered  a  verdict  for  plaintiff  against  both  defendants  for  eight: 
thousand  two  hundred  and  fifty  dollars.  On  motion  for  a  new- 
trial  heard  before  the  full  bench,  a  new  trial  as  to  Whitehouse- 
was  granted;  as  to  Howley,  an  order  was  made  that  if  plaintiff,  as-- 
to  him,  released  all  of  the  verdict  in  excess  of  three  thousand  dol- 
lars, the  motion  for  a  new  trial  be  overruled,  and  judgment  be- 
entered  on  the  verdict  for  that  amount;  otherwise  that  a  new  trial 
be  granted  to  him  also.  Plaintiff  filed  the  release,  and  judgment, 
was  accordingly  entered  against  Howley  for  the  reduced  amount^, 
and  we  now  have  this  appeal  by  him. 

The  appellant  prefers  nine  assignments  of  error,  all  except  thft- 
last  alleging  errors  of  law  in  the  charge  of  the  court.  The  first 
complaint  is  to  the  refusal  of  the  court  to  unqualifiedly  affirm  de- 
fendant's written  point,  as  follows:  "If  the  jury  believe  the  house- 
of  the  defendant,  W.  E.  Howley,  was  robbed,  and  he  made' known 
that  fact  to  the  police  authorities  of  the  city,  and  truthfully  stat- 
ed to  said  authorities  the  facts  tending  to  cast  suspicion  upon  the- 
plaintiff  as  the  thief,  but  that  he  made  no  information  charging:' 
her  with  the  offense,  nor  caused  a  warrant  to  be  issued  for  her  ar- 
rest, nor  had  any  part  in  making  or  directing  her  arrest  and  tm- 
priscnment,  the  verdict  of  the  jury  should  be  in  favor  of  the  de- 
fendant, W.  E.  Howley."  Answer:  "This  point  is  too  broad,  and 
cannot  therefore  be  affirmed.  It  is  not  necessary  to  a  conviction 
that  Howley  should  have  been  an  active  party  in  making  or  di- 
recting the  arrest  and  imprisonment  of  the  plaintiff.  If  the  ar- 
rest was  made  at  his  instance,  with  his  knowledge  and  consent, 
it  is  sufficient,  although  ^"^^  he  may  not  have  directed  the  officer 
to  arrest  her.  But  further,  even  if  the  arrest  was  without  his 
knowledge  and  consent,  yet,  if  he  was  a  party  to  continuing  her 
in  the  lock-up  in  the  hope  of  getting  a  confession  of  some  kind 
from  her,  he  then  became  a  party  to  the  illegal  imprisonment.*' 

To  a  proper  apprehension  of  the  scope  of  this  request,  and  the^ 
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significance  of  the  court's  answer,  the  facts  should  be  recalled. 
The  arrest  presumably  was  illegal,  the  detention  palpably  so. 
There  was  evidence  on  part  of  plaintiff  that  her  arrest  was  brought 
about  by  statements  of  Howley  to  the  officer.  Kramer,  the  offi- 
cer who  made  the  arrest,  thus  testifies:  "Q.  You  can  state  whether 
lie  [Howley]  said  anything  to  you  about  suspecting  her  of  having 
•committed  the  robbery.  A.  He  said  somebody  on  the  inside  of 
the  house  must  have  opened  it,  and  he  said  she  was  the  only  one 
■on  the  inside  of  the  house  that  he  knew  was  there."  This  wit- 
ness was  put  on  the  stand  by  defendant,  and  thereby  he  impliedly 
asked  the  court  and  jury  to  credit  his  testimony,  which  shows 
that  Howley  directed  suspicion  against  the  girl,  which  suspicion 
Jiad  no  other  foundation  than  that  some  one  inside  the  house 
must  have  opened  it,  and  she  was  the  only  one  inside.  He  does 
not  intimate  to  the  officer  the  girl's  previous  good  character, 
■which  he  had  satisfied  himself  of  when  he  employed  her  the  week 
"before,  and  which,  if  known  to  the  officer,  would  have  prompted 
him  to  caution.  Whether  these  facts  would  have  warranted  an 
information  of  belief  before  a  magistrate  that  she  was  guilty,  or 
whether  he  would  have  issued  thereon  a  warrant  for  her  arrest, 
or  whether,  on  hearing  these  facts,  they  would  have  justified  her 
-commitment  or  holding  to  bail,  were  not  the  questions  to  be  de- 
liermined.  The  question  was,  whether  Howley,  by  words  or  acts 
had  pointed  her  out  to  the  officer  brought  to  the  house  by  him 
as  the  thief?  Howley  called  the  officer  to  the  stand  to  testify 
he  had  so  pointed  her  out.  In  view  of  this  and  other  evidence 
to  the  same  effect,  the  court  refused  to  affirm  the  point,  and  ex- 
plained why;  it  was  too  broad,  in  view  of  defendant's  own  evi- 
-dence.  The  court  properly  said  in  answer  to  it:  "If  the  arrest 
^as  made  at  his  instance,  with  his  knowledge  and  consent,  it  is 
sufficient,  although  he  may  not  have  expressly  directed  the  offi- 
■cer  to  arrest  her."  But  further  it  would  have  been  manifest  er- 
ror to  have  affirmed  the  point,  and  to  have  directed  a  verdict  for 
•defendant,  ^^^  because  there  was  evidence  to  sustain  another 
ground  of  recovery.  The  plaintiff  had  been  illegally  imprisoned 
ior  eight  days.  Mrs.  Florence  Briggs,  a  highly  respectable  wom- 
an, in  whose  service  plaintiff  had  been  for  two  or  three  years,  and 
who  bad  known  her  for  ten  years,  testifies  that  Howley  called  on 
Tier  the  day  after  the  arrest,  and  after  Mrs.  Briggs  had  told  him 
of  the  plaintiff's  established  good  character,  and  that  the  charge 
of  dishonesty  against  her  was  incredible,  he  replied:  '*We  had  her 
locked  up,  and  we  will  keep  her  locked  up  until  she  does  confess. 
•  ...  I  don't  want  to  punish  the  girl,  I  just  want  to  find  my 
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eilverware.  1  won't  punish  her  if  she  will  just  tell  me  who  as- 
sisted her.  I  don't  believe  the  girl  herself  did  it,  but  she  had  an 
assistant.  All  I  want  is  for  her  to  admit  the  theft,"  There  was 
evidence  that  frequent  visits  were  made  to  the  station  by  Howley 
and  his  brother,  and  plaintiff  was  importuned  by  them  to  confess 
her  guilt,  which  she  persistently  denied,  and  that  at  last,  by  di- 
rection of  Howley,  she  was  released.  No  comment  is  needed  on 
€uch  conduct;  that  an  humble  citizen  who  has  always  borne  a 
good  character  can,  on  mere  suspicion,  at  the  instigation  of  a 
private  person,  be  arrested,  locked  up,  and  detained  in  a  station- 
house  with  its  disagreeable  surroundings  for  eight  days,  without 
information  or  warrant,  and  this  with  the  knowledge  of,  if  not 
with  the  connivance  of  two  officers  of  the  law,  suggests  its  own 
comment.  But  there  was  ample  evidence  to  show  she  was  de- 
tailed in  prison  by  request  of  Howley,  and  that  she  was  not  re- 
leased until  he  authorized  it.  His  purpose  was  to  extort  a  confes- 
eioii  of  guilt,  a  revival  in  a  somewhat  milder  form  of  the  rack  and 
thumbscrew  process  to  establish  crime,  and  just  as  flagrantly  un- 
lawful. The  court  was  bound  to  say  in  its  qualified  answer  to  the 
point,  as  it  did  say:  "Even  if  the  arrest  was  without  [Howley's] 
knowledge  and  consent,  yet  if  he  was  a  party  to  continuing  to 
keep  her  in  the  lock-up  in  the  hope  of  getting  a  confession  of 
gome  kind  from,  her,  he  then  became  a  party  to  the  illegal  im- 
priscnment."  The  point,  as  framed,  might  properly  have  been 
peremptorily  denied. 

The  assignments  of  error  from  second  to  eighth  inclusive  are 
mainly  to  the  charge  of  the  court  defining  the  authority  to  arrest 
for  a  felony,  on  reasonable  grounds  of  suspicion,  without  war- 
rant. The  court  distinctly  said  that  while  an  arrest,  on  an  exi- 
gency where  reasoiiable  grounds  of  suspicion  existed,  might  ^•''^ 
be  made,  it  was  the  duty  of  the  person  or  officer  making  the  ar- 
rest to  take  the  accused  before  a  magistrate  for  "formal  accusa- 
tion and  hearing;  that  the  exigency  which  prompted  the  arrest 
on  suspicion  could  not  justify  such  a  detention  as  this  without 
hearing.  In  this  there  was  no  error.  To  sustain,  however,  the 
charge  of  error  in  this  particular  appellant  cites  and  relies  on 
McCarthy  v.  DeArmit,  99  Pa.  St.  63.  That  case  is  undoubtedly 
the  law,  but  the  scope  of  the  decision  must,  to  a  great  extent,  be 
defined  by  the  facts  there  appearing.  It  was  an  arrest  made  by 
the  direction  of  Mayor  McCarthy  of  Pittsburg.  In  the  aggra- 
vated riots  of  1877,  many  persons,  more  than  twenty,  in  efforts 
to  suppress  the  riots  and  keep  the  peace  had  been  murdered  by 
the  lawless.    One  man,  called  "Pat,  the  avenger,"  was  seen  to 
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have  shot  two  of  the  state  troops,  and  was  accused  of  killing 
more.  Many  arrests  of  rioters  were  made,  but  "Pat"  could  not 
be  found;  a  reputable  citizen  informed  an  officer  that  the  real 
name  of  the  accused  person  was  DeArmit,  and  strongly  intimated 
he  lived  on  48th  street;  the  mayor,  on  investigation,  directed  his 
arrest  late  on  Saturday  night;  on  Monday  morning  he  was  taken 
before  a  judge  on  a  writ  of  habeas  corpus,  but  was  held  for  a 
further  hearing;  on  Monday  afternoon,  a  respectable  witness  in- 
formed the  mayor  he  had  seen  the  man  "Pat"  when  he  shot  the 
soldiers,  and  had  also  that  day  seen  DeArmit,  and  DeArmit  was 
not  the  same  man.  The  mayor  immediately  informed  the  dis- 
trict attorney  of  this,  and  DeArmit  was  discharged  by  the  judge 
before  \\^hom  the  writ  was  returnable.  DeArmit  brought  suit 
for  damages  against  the  mayor.  At  the  trial,  among  others,  this 
point  was  put  to  the  court  and  answered:  "The  testimony  of  de- 
fendant, if  believed,  does  not  disclose  any  ground  of  probable 
cause,  and  the  verdict  should  be  for  plainti£f.  Answer:  This  point 
is  affirmed."  This  was  generally  the  purport  of  the  instructions. 
The  verdict  was  for  plaintiff  in  the  sum  of  two  thousand  five 
hundred  dollars,  and  defendant  appealed  to  this  court.  The 
judgment  was  reversed,  Trunkey,  J.,  in  delivering  the  opinion, 
after  a  citation  of  most  of  the  authorities,  saying:  "Probable 
cause  does  not  depend  on  the  state  of  the  case  in  point  of  fact,  but 
upon  the  honest  and  reasonable  belief  of  the  party  prosecuting. 
....  What  facts  and  circumstances*  amount  to  probable  cause 
is  a  question  of  law.  Whether  they  exist  in  any  particular  case 
is  a  question  of  fact.  When  the  facts  are  in  controversy,  the  sub- 
ject must  be  submitted  ^'^^  to  the  jury,  in  which  event  it  is  the 
duty  of  the  court  to  instruct  them  what  facts  will  constitute 
probable  cause,  and  submit  to  them  only  the  question  of  such 
facts.  This  principle  is  well  settled.  If  all  the  evidence  is  in- 
sufficient to  establish  probable  cause,  the  court  shall  so  instruct 
the  jury."  Then,  after  adverting  to  the  facts  at  length,  this  is 
the  conclusion:  "By  law  the  mayor  is  the  chief  conserv^ator  of 
the  peace  of  Pittsburg.  Upon  the  verity  of  the  testimony  ad- 
duced by  the  defendants,  the  mayor  had  probable  cause  to  sus- 
pect that  the  plaintiff  had  committed  the  crime.  The  condition 
of  the  community  during  the  time  covered  by  the  testimony  was 
matei-ial  for  him  to  consider,  with  the  fact  that  citizens  appeared 
in  fear  and  evaded  the  inquiries  of  the  detective  officer.  Prob- 
ably they  feared  the  mob  or  the  murderer If  the  mayor 

had  good  reason  to  suspect,  it  was  his  duty  to  act,  to  the  end  that 
the  felon  should  not  escape." 
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The  charge  Before  us,  in  the  assignments  complained  of,  in 
substance,  instructs  the  jury  this  arrest  was  without  probable 
cause,  or  rather,  that  there  were  no  reasonable  grounds  of  sus- 
picion. Clearly,  there  are  no  facts  in  this  case  to  which  the  prin- 
ciple announced  in  McCarthy  v.  DeArmit,  99  Pa.  St.  63,  will  ap- 
ply. DeArmit,  in  a  time  of  turbulence,  destruction  of  property, 
and  murder,  was  pointed  out  to  the  mayor  as  one  who  had  de- 
liberately shot  two  men;  he  was  arrested  at  the  direction  of  the 
chief  executive  of  the  city,  who  was  doing  his  utmost  to  quell  the 
riots;  the  arrest  was  at  midnight  of  Saturday,  an  hour  when 
magistrates  are  not  accessible;  on  the  first  juridical  day  there- 
after, Monday,  in  the  morning,  he  was  brought  before  a  judge 
and  remanded;  on  the  afternoon  of  the  same  day,  he  was  dis- 
charged; his  apprehension  without  warrant  was  not,  under  the 
circumstances,  unreasonable,  neither  was  his  detention,  and  the 
court' below  was  reversed  for  peremptorily  instructing  the  jury 
that  the  arrest  was  illegal.  But  this  colored  girl  was  not  charged 
with  riot  and  murder  in  a  time  of  great  public  alarm,  and  sus- 
pected of  planning  an  escape.  When  Howley  started  and  an- 
nounced he  was  going  for  an  officer,  she  voluntarily  remained  in 
the  house.  He  could  almost  as  easily  have  procured  a  warrant 
and  put  it  in  the  hands  of  an  officer,  then  returned  with  him,  as 
return  with  the  officer  and  instigate  her  arrest  without  warrant. 
Bui  why  detain  her  in  a  cell  for  more  ^^^  than  a  week?  Ob- 
viously, because  there  were  no  reasonable  grounds  of  suspicion  on 
which  to  base  an  information.  His  whole  subsequent  conduct 
shows  that  the  imprisonment  was  prompted  for  the  purpose  of 
extorting  an  admission,  without  which  there  was  no  reasonable 
ground  to  suspect  guilt.  Clearly,  if  the  exigency  called  for  a 
sudden  arrest  without  warrant,  no  such  exigency  existed  for  the 
eight  days  following,  every  hour  of  which  was  an  illegal  deten- 
tion. 

The  ninth  assignment  is  to  ruling  out  part  of  the  testimony 
of  officer  Kramer,  a  witness  called  by  defendant.  Kramer  was 
not  a  party  to  the  suit;  if  he  had  been,  the  evidence  would  have 
been  admissible.  The  offer  was  to  prove  a  private  conversation  he 
had  with  plaintiff  immediately  before  her  arrest  as  to  the  appear- 
ance of  the  rooms,  but  not  in  presence  of  Howley.  What  she  said 
to  Kramer,  if  Howley  did  not  hear  it,  would  not  protect  him,  for 
Kramer  testified  positively  that  the  arrest  was  made  partly  at 
Howle/s  suggestion,  and  not  solely  on  his  own  responsibility. 
The  only  effect  the  testimony  could  have  had,  if  admitted,  would 
have  been  to  show  that  Kramer  ought  to  have  been  joined  in 
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the  suit  with  Howley.  Of  two  joint  trespassers,  the  plaintiflE 
could  sue  both  or  either;  and  if  she  proceeded  against  but  one, 
that  one  could  not  relieve  himself  from  responsibility  by  showing 
the  other  participated  in  the  illegal  act. 

As  the  constitutional  mandate  that  "the  people  shall  be  secure 
in  their  persons,  houses,  papers,  and  possessions  from  unreason- 
able searches  and  seizures"  is  still  in  force,  we  think  the  judgment 
should  be  aifirmed. 

It  is  atlirmed  accordingly. 


ARREST  WITHOUT  WARRANT— AUTHORITY  OF  OFFICER. 

The  authority  of  a  constable,  sheriff,  or  other  peace  officer  to  arrest 
without  process,  upon  reasonable  suspicion,  one  who  is  charged  with 
the  commission  of  a  felony,  and  to  retain  him  for  a  reasonable  time, 
until  a  warrant  can  be  procured  is  well  established:  Diers  v.  Mallon, 
46  Neb.  121;  50  Am.  St.  Rep.  598,  and  note.  A  peace  officer  has  the 
right,  without  a  warrant,  to  arrest  any  person  in  the  night,  when  he 
has  reasouable  ground  to  believe  that  such  person  has  committed  a 
felony:  People  v.  Kilvington,  104  Gal.  86;  43  Am.  St.  Rep.  73,  and 
note.  See  monographic  note  on  the  subject  of  arrest,  Hawkins  v. 
Commonwealth,  61  Am.  Dec.  151-164. 

MALICIOUS  PROSECUTION— ARREST  WITHOUT  WARRANT 
—PROBABLE  CAUSE— WHAT  IS.— Probable  cause  for  an  arrest  is 
a  reasonable  ground  of  suspicion,  supported  by  circumstances  suffi- 
ciently strong  in  themselves  to  warrant  a  cautious  man  in  believing 
the  accused  to  be  guilty:  Diers  v.  Mallon,  46  Neb.  121;  50  Am.  St. 
Rep.  598,  and  note. 

MALICIOUS  PROSECUTION— ARREST  WITHOUT  WARRANT 
—PROBABLE  CAUSE— WHEN  A  QUESTION  OF  FACT  AND 
WHEN  OF  LAW.— ^he  question  whether  an  officer  arresting  a  per- 
son without  a  warrant  had  reasonable  grounds  for  suspicion  that  he 
bad  committed  a  felony  is  one  of  law  for  the  court  where  the  facts 
are  undisputed:  People  v.  Kilvington,  104  Cal.  86;  43  Am.  St.  Rep. 
73,  and  note.  If,  however,  there  is  a  conflict  of  evidence  as  to  the 
probable  cause  I'or  prosecution,  the  contradicted  facts  sliould  be 
passed  upon  by  the  jury  before  the  court  can  determine  the  issue  of 
probable  cause,  but,  in  either  contingency,  the  question  is  still  one 
of  law  to  be  determined  by  the  court  from  the  facts  established  in 
the  case:  Ball  v.  Rawles,  93  Cal.  222;  27  Am.  St.  Rep.  174,  and  note; 
Barhight  v.  Tammany,  158  Pa.  St.  545;  38  Am.  St.  Rep.  853.  See, 
also,  Diers  v.  Mallon,  46  Neb.  121;  50  Am.  St.  Rep.  598,  and  note. 

FALSE  IMPRISONMENT— PROCURING  AN  ARREST  WITH- 
OUT PROBABLE  CAUSE— LIABILITY  FOR.— Falsely  accusing  a 
person  of  a  crime,  and  giving  the  officers  the  facts  upon  which  such 
accusation  is  based,  maliciously  and  without  probable  cause,  result- 
ing in  his  arrest  and  imprisonment  by  such  officers,  will  not  sustain 
an  action  for  false  imprisonment  against  the  Informant,  if  the  ar- 
rest was  not  based  upon  the  command  nor  direction,  and  the  offi- 
cers acted  upon  their  own  volition:  Rich  v.  Mclnerny,  103  Ala.  345; 
49  Am.  St.  Rep.  32,  and  note.  See,  also,  Boeger  v.  Dangenberg,  97 
Mo.  390;  10  Am.  St.  Rep.  322,  and  note.  The  arrest  need  not  be 
procured  through  malice  if  it  be  without  probable  cause,  and  the 
person  thus  causing  it  to  be  made  Is  liable  In  damages  to  the  person 
arrested:  Malinieml  v.  Groulund.  92  Mich.  222;  31  Am.  St.  Rep.  576» 
and  note. 
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FALSE  IMPRISONMENT— EVIDENCE.— In  an  action  for  false 
imprisonment,  it  Is  not  error  to  admit  evidence  that  the  oflScers,  when 
making  the  arrest,  said  that  the  defendant  had  accused  the  plaintiff 
of  stealing  a  ring,  especially  where  there  Is  evidence  tending  to- 
prove  that  the  arrest  was  made  at  the  command  and  procurement  ot 
the  defendant:  Kich  v.  Mclneruy,  103  Ala.  345;  49  Am,  St.  Rep.  32,. 
and  note.  See,  also,  Neall  v.  Hart,  115  Mass.  347;  2  Am.  St.  Rep» 
559;  Filer  v.  Smith,  96  Mich.  347;  35  Am.  St.  Rep.  603. 

JOINT  LIABILITY— JOINT  TORT  FEASORS— LIABILITY  OF. 
When  one  has  received  an  actionable  injury  at  the  hands  of  two  or 
more  wrongdoers,  all,  however  numerous,  are  jointly  and  severally^ 
liable  to  him  for  the  full  amount  of  damages  occasioned  by  such  in- 
jury, and  the  plaintiff  has  his  election  to  sue  all  jointly,  or  he  may 
bring  his  separate  action  against  each  or  any  of  them:  Wisconsin 
R.  R.  Co.  V.  Ross,  142  111.  9;  34  Am.  St.  Rep.  49,  and  note.  One  of 
several  wrongdoers  is  liable  to  the  full  amount  of  a  conversion  or 
misappropriation  in  which  he  has  participated:  Russell  v.  McOall, 
141  N.  Y.  437;  38  Am.  St.  Rep.  807,  and  note.  See,  also,  Vandiver  v^ 
Pollak,  107  Ala.  547;  54  Am.  St.  Rep.  118,  and  note. 


Packer  v.  Packer. 

[179  Pennsylvania  State,  580.] 

WILLS -CONFLICT  OF  LAWS.— An  olographic  paper,  pur- 
porting  to  be  the  will  of  a  married  woman,  but  invalid  at  the  time 
of  its  execution  for  want  of  witnesses,  is  not  rendered  valid  by  a  sub- 
sequent statute  dispensing  with  that  requirement. 

WILLS— CONFLICT  OF  LAWS.— The  validity  of  a  will  must 
be  determined  by  the  law  as  it  stood  at  the  time  of  the  executioa 
of  the  Avill,  and  not  at  the  time  of  the  death  of  the  testator. 

W.  H.  Sponsler,  for  the  appellant. 

A.  V.  D.  Watterson,  A.  B.  Reid,  and  H.  A.  Miller,  for  the  ap- 
pellee. 

«^*2  ST1^]R1{ETT,  C.  J.  This  issue  devisavit  vel  non  between 
the  plaintiffs,  claiming  as  devisees  of  Electa  Packer,  who  died  in 
October,  1890,  and  the  defendants,  heirs  at  law  of  said  deceased, 
presents  the  single  question  of  law  whether  an  olographic  paper, 
purporting  to  be  the  will  of  a  married  woman,  but  invalid  at  the 
time  of  its  execution  for  want  of  witnesses,  is  validated  by  the 
act  of  June  3,  1887,  dispensing  with  that  requirement.  As  was 
correctly  said  by  the  learned  trial  judge,  there  was  no  evidence- 
whatever  to  go  to  the  jury  on  the  question  whether  the  paper  was 
executed  in  the  presence  of  two  witnesses,  as  required  by  the  law, 
as  it  was  prior  to  the  passage  of  the  act  of  1887,  and  hence  the 
paper  in  question  had  to  stand  or  fall  under  the  provisions  of 
that  act. 

As  recognized  by  this  court,  from  Mullen  v.  McKelvy,  5  "Watts, 
399,  to  Camp  v.  Stark,  81*  Pa.  St.  235,  the  rule  relating  to  the 
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proper  execution  of  a  will  is,  that  it  "must  be  judged  of  by  the 
law  as  it  stood  at  the  time  of  its  execution,  and  not  at  the  time 
of  the  death  of  the  testator."  It  was  accordingly  held  in  Tay- 
lor V,  Mitchell,  57  Pa.  St.  209,  that  a  charitable  bequest  in  a  will 
attested  by  a  single  witness,  prior  to  the  act  of  April  26,  1855, 
was  good  at  the  death  of  the  testator  after  that  date,  although 
■that  act  required  two  subscribing  witnesses.  Speaking  for  the 
court  in  that  case,  Mr.  Justice  Sharswood  said:  "When  a  testator 
makes  a  will,  formally  executed  according  to  the  requirements 
of  the  laAv  existing  at  the  time  of  its  execution,  ^**^  it  would 
unjustly  disappoint  his  lawful  right  of  disposition  to  apply  to  it 
a  rule  subsequently  enacted  though  before  his  death.  While  it  is 
true  that  everyone  is  presumed  to  know  the  law,  the  maxim  in 
fact  is  inapplicable  to  such  case;  for  he  would  have  an  equal  right 
to  presume  that  no  new  law  would  affect  his  past  act,  and  rest 

isatisfied  in  security  on  that  presumption It  is  true  that 

'every  will  is  ambulatory  until  the  death  of  the  testator,  and  the 
disposition  made  by  it  does  not  actually  take  effect  until  then. 
General  words  apply  to  the  property  of  which  the  testator  dies 
possessed,  and  he  retains  the  power  of  revocation  as  long  as  he 
lives.  The  act  of  bequeathing  or  devising,  however,  takes  place 
■when  the  will  is  executed,  though  to  go  into  effect  at  a  future 
time." 

It  was  held  in  Mullock  v.  Souder,  6  Watts  &  S.  198,  that  sec- 
tion 10  of  the  act  of  April  8,  .1833,  which  provides  that  real  es- 
tate acquired  by  a  testator  after  the  date  of  his  "wall  shall  pass  by 
•a,  general  devise,  does  not  apply  to  a  will  made  prior  to  its  passage. 
In  Kurtz  v.  Saylor,  20  Pa.  St.  205,  it  was  decided  that  the  will 
of  a  married  woman,  invalid  for  want  of  authority  from  her 
husband  under  the  wills  act  of  1833,  was  not  validated  by  the 
act  of  1848,  passed  during  her  lifetime.  That  case  is  followed 
in  Gable  v.  Daub,  40  Pa.  St.  217.  In  Camp  v.  Stark,  81*  Pa.  St. 
t235,  the  principle  of  these  cases  was  applied  to  the  competency 
•of  witnesses  to  a  will;  and  it  was  there  held  that  a  witness  incom- 
rpetent  at  the  execution  of  a  will  was  not  made  competent  by  the 
<€nabling  act  of  1869.  This  is  now  the  well-settled  rule  as  to  the 
•competency  of  attesting  witnesses  in  this  country  as  well  as  in 
England:  29  Am.  &  Eng.  Ency.  of  Law,  238. 

Applying  these  principles  to  the  case  at  bar,  it  is  very  evident 
that  the  rulings  of  the  learned  trial  judge  were  substantially  in 
accordance  therewith;  and  there  appears  to  be  nothing  in  the 
Tecord  that  would  justify  a  reversal  of  the  judgment.  In  Lane's 
Appeal,  57  Conn.  182, 14  Am.  St.  Rep.  94,  substantially  the  same 
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question  was  decided,  in  same  way,  largely  on  the  authority  of 
Taylor  v.  Mitchell,  57  Pa.  St.  209.  Lawrence  v.  Hebbard,  1 
Bradf.  252,  and  Hamilton  v.  Flinn,  21  Tex.  713,  relied  on  by  the 
plaintiffs,  were  decided  upon  the  peculiar  wording  of  their  stat- 
utes. Neither  of  the  specifications  of  error  is  sustained. 
Judgment  affirmed. 

WILLS— VALIDITY -BY  WHAT  LAW  DETERMINED.— The 
validity  of  tlie  execution  of  a  will  is  to  he  determined  by  the  law  in 
force  at  the  time  of  its  execution,  and  not  by  the  law  in  force  at  the 
death  of  the  testator,  unless  the  later  law  is  clearly  retrospective: 
Lane's  Appeal,  57  Coun.  182;  14  Am.  St.  Rep.  94.  In  our  judgment, 
the  better  view  is  that  a  will  ought  to  be  regarded  as  taking  effect,  or 
rather  consummated,  at  the  death  of  the  testator,  and  not  before, 
and  therefore  as  valid  as  if  executed  and  attested  in  conformity  with 
the  laws  in  force  at  the  date  of  such  death,  though  not  in  conformity 
with  tlie  statutes  existing  when  it  was  in  fact  signed,  published, 
and  attested:  Note  to  Lane's  Appeal,  14  Am.  St.  Rep.  100.  See,  also, 
Elcock's  Will,  4  McCord,  39;  17  Am.  Dec.  703. 


Dock  v.  Dock. 

(180  Pennsylvania  State,  14.] 

EA'^IDENCE— PRODUCTION  OF  LETTERS  OH  PAPERS.— 
If  there  Is  an  issue,  either  direct  or  collateral,  on  the  forgery  of  pa- 
pers, courts  of  law  or  of  equity  may  compel  their  prediction  for  in- 
spection in  advance  of  trial. 

EVIDENCE.- PRODUCTION  OF  PRIVATE  WRITINGS  in 
which  another  has  an  interest  may  be  had  either  by  bill  of  discov- 
ery in  proper  cases  in  equity,  or  by  writ  of  subpoena  duces  -tecum  at 
law,  directed  to  the  i/crson  who  has  them  in  his  possession.  Courts 
of  law  may  also  make  an  order  for  the  inspection  of  writings  in  the 
possession  of  one  party  to  a  suit  in  favor  of  the  other.  Such  order 
may  also  be  obtained  by  a  defendant  on  a  special  case,  such  as  if 
there  is  reason  to  suspect  that  the  writing  is  forged,  and  he  wishes 
that  it  may  be  seen  by  himself  and  his  witnesses. 

EVIDENCE— PRODUCTION  OF  WRITINGS.— If  a  party  is 
entitled  to  the  production  and  inspection  of  a  Avritten  document  as 
being  applicable  to  his  case,  his  right  to  such  discovery  is  not  af- 
fected by  the  fact  that  the  same  document  is  evidence  for  the  other 
party's  case  also. 

LETTERS— PROPERTY  IN.— Letters  written  by  one  to  an- 
other are  the  latter's  property,  and  he  has  a  right,  not  only  to  have 
them  produced  in  litigation,  but  also  to  have  them  delivered  to  him 
as  the  true  owner  thereof. 

LETTERS— PROPERTY  IN.— A  writer  of  letters  has  a  special 
property  in  them  to  prevent  tiieir  publication  or  communication  to 
others,  or  their  use  for  any  illegal  purpose  by  the  party  wrongfully 
in  possession  of  them,  and  this  special  right  can  be  adequately  pro- 
tected only  in  a  court  of  equity,  which,  having  acquired  jurisdiction 
for  discovery,  may  go  on  and  order  the  letters  to  be  restored  to  their 
true  owner. 

Bill  in  equity  for  the  discovery  of  certain  letters  alleged  to  be 
forged,  for  the  return  of  certain  other  letters  alleged  to  be  stolen, 
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and  for  general  relief.    A  demurrer  to  the  bill  was  sustainecL 

Judgment  accordingly,  and  plaintiff  appealed. 

F.  C.  Brewster,  for  the  appellant. 

E.  0.  Moon  and  G.  W.  Harkins,  for  the  appellee. 

-*  MITCHELL,  J.  The  reasons  assigned  in  support  of  the 
demurrer  are  wholly  insufficient. 

The  remedy  at  law  is  neither  convenient  nor  adequate.  The 
bill  is  first  for  discovery  in  aid  of  a  defense  to  the  suit.  Under 
the  act  of  1798,  the  appellant  might  have  had  a  rule  to  produce 
at  the  trial  such  letters  and  alleged  copies  as  appellant  could 
specify  with  reasonable  precision  beforehand,  but  the  bill  avers 
that  she  had  in  fact  written  no  such  letters  as  appellee  charged, 
and  the  contents  of  the  alleged  copies  were  therefore  entirely 
unknown  to  her.  The  effect  of  deferring  the  production  of 
such  papers  until  the  trial  would  be  to  complicate  the  issue  in 
the  suit  by  a  collateral  issue  on  the  forgery  or  genuineness  of 
these  letters.  Such  a  double  issue  could  not  be  tried  before 
the  same  jury  without  putting  the  appellant  to  the  manifest  dis- 
advantage of  having  evidence  sprung  upon  her  which  she  could 
not  by  any  care  prepare  in  advance  to  meet.  Where  there  is  an 
issue  either  direct  or  collateral  on  the  forgery  of  papers,  it  is  the 
constant  pr^tice,  even  of  courts  of  laM',  to  compel  their  produc- 
tion for  inspection  in  advance  of  trial.  "The  production  of 
private  writings,  in  which  another  person  has  an  interest,  may 
be  had  either  by  a  bill  of  discovery  in  proper  cases,  or  in  trials 
at  law  by  a  writ  of  subpoena  duces  tecum,  directed  to  the  per- 
son who  has  them  in  his  possession.  The  courts  of  common  law 
may  also  make  an  order  for  the  inspection  of  writings  in  the  pos- 
session of  one  party  to  a  suit  in  favor  of  the  other Such 

order  may  also  be  obtained  by  the  defendant  on  a  special  case; 
such  as,  if  there  is  reason  to  suspect  that  the  document  is  forged, 
and  the  defendant  wishes  that  it  may  be  seen  by  himself  and  his 
witnesses":  Greenleaf  on  Evidence,  sec.  559;  and  see  Story's 
Equity  Pleading,  sec.  859.  And  the  fact  that  they  are  evidence 
*^  for  the  other  side  does  not  prevent.  "If  a  plaintiff  is  enti- 
tled to  the  production  of  a  deed  or  other  document  as  being  ap- 
plicable to  his  case,  his  right  to  such  discovery  will  not  be  affect- 
ed by  the  circumstance  that  the  same  document  is  evidence  of 
the  defendant's  case  also":  Bispham's  Equity,  sec.  561.  As  a 
mere  bill  of  discovery,  therefore,  the  bill  is  maintainable. 

But  the  bill  is  for  much  more  than  discovery.  It  is  for  sub- 
stantial relief.  It  charges  that  the  defendant  surreptitiously 
and  illegally  took  from  the  trunk  of  appellant's  son,  and  from 
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appellant's  own  bureau,  certain  letters  written  by  appellant  to 
her  son  and  by  her  son  to  her.  The  letters  written  by  the  son 
to  appellant  are  the  latter's  property,  and  she  has  a  right  not 
only  to  have  them  produced  but  delivered  up  to  her  as  the 
true  owner.  In  the  letters  written  by  her  to  her  son  she  has 
a  special  property  to  prevent  their  publication  or  communica- 
tion to  other  persons,  or  use  for  any  illegal  purpose  by  the 
party  wrongfully  in  possession  of  them.  The  special  right  in 
these  letters  is  one  that  can  only  be  adequately  protected  in 
equity,  and  the  court,  having  acquired  jurisdiction  for  any 
part  of  the  substantial  relief  sought,  will  go  on  and  administer 
full  relief  as  to  all  the  matters  in  the  bill,  both  the  letters  and 
the  alleged  copies:  Bispham's  Equity,  566. 

Decree  reversed,  demurrer  overruled,  and  defendant  ordered 
to  answer. 


EVIDENCE— PRODUCTION  OF  LETTERS,  PRIVATE  PAPERS^ 
ETC.— AVHEN  COURT  WILL  COMPEL.— It  is  said  that,  unless  for 
some  satisfactory  reason,  to  be  made  apparent  to  the  court,  each 
party  ought  to  be  required,  when  it  is  desired,  to  disclose  to  the 
other  any  boolvs,  papers,  and  documents  within  his  power  which  may 
contain  evidence  pertinent  to  the  issue  to  be  tried.  And  the  discre- 
tion vested  in  the  court  on  such  application  should  be  liberally  exer- 
cised to  enable  parties  to  properly  prepare  for  trial.  The  party  de- 
sirous of  a  discovery  must  show,  to  the  satisfaction  of  the  court  or 
offictT,  that  the  boo]<s  or  papers  which  he  seelis  to  have  produced 
contain  evidence  relating  to  the  merits  of  the  action:  Monographic 
note  to  Lester  v.  People,  41  Am.  St.  Rep.  388-396.  See,  also,  extended 
note  to  State  v.  Davis,  32  Am.  St.  Rep.  643-648. 

LETTERS— PROPERTY  RIGHTS  IN— SENDER  AND  RECEIV- 
ER.—There  are  necessarily  two  parties  to  a  letter,  and  both  have  in- 
terests in  it  which  the  law  recognizes  and  protects.  It  is  well  settled 
that  the  author  of  an  unpublished  manuscript  has,  independent  of 
any  question  of  copyright,  an  exclusive  property  therein,  until  he 
dedicates  it  to  the  public.  The  receiver  of  a  letter,  sent  without  res- 
ervation, has  the  exclusive  property  in  it  for  all  purposes  except  for 
publication,  aud  may  keep  or  destroy  it  as  he  sees  fit:  Extended 
note  to  Hoyt  v.  Mackenzie,  49  Am.  Dec.  180-184.  See,  also,  note  to 
Tabor  v.  Hoffman,  16  Am.  St.  Rep.  743.  The  receiver  of  a  letter, 
though  marked  "private"  and  "confidential,"  may  be  compelled  to 
produce  it  in  court  even  against  the  will  of  the  writer,  but  he  may 
be  required  to  give  security  against  publishing  It:  Note  to  Hoyt  T. 
Mackenzie,  49  Am.  Dec.  184. 
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Robertson  v,  Pennsylvania  Railroad  Company* 

[180  Pennsylvania  State,  43.] 

NEGLIGENCE-RAILROADS— BICYCLES— DUTY  TO  STOP, 
LOOK,  AND  LISTEN.— A  "bicycler's  stop"  by  circling  round  and 
round  on  his  bicycle  is  not  a  stop  within  the  meaning  of  the  rule  re- 
quiring persons  approaching  a  railway  crossing  to  stop,  looli,  and 
listen  before  attempting  to  cross  or  go  upon  the  track. 

NEGLIGENCE- RAILROADS— DUTY  OF  BICYCLIST  TO 
STOP,  LOOK,  AND  LISTEN.— A  bicyclist  approaching  a  railway 
tracli  at  a  public  crossing  where,  before  reaching  a  position  of  actual 
clanger,  there  is  a  space  of  seven  feet,  from  which  an  unobstructed 
view  up  and  down  the  track  may  be  had,  and  who  does  not  dis- 
mount, but  circles  on  his  wheel  round  and  round  at  a  distance  of 
from  five  to  ten  yards  from  the  track  waiting  for  a  freight  train  to 
pass,  and  then,  without  dismounting  and  in  attempting  to  cross  the 
track,  is  killed  by  a  train  approaching  from  an  opposite  direction. 
Is  guilty  of  contributory  negligence,  and  his  widow  cannot  recover 
damages  for  his  death. 

NEGLIGENCE- RAILROADS— DUTY  OF  BICYCLIST  TO 
STOP,  LOOK,  AND  LISTEN.-A  bicyclist,  when  approaching  a  rail- 
way crossing,  must  dismount,  or  at  least  bring  his  wheel  to  such  a 
stop  as  will  enable  him  to  look  up  and  down  the  track  and  listen  in 
the  manner  required  of  a  pedestrian. 

H.  Budd  and  B.  F.  Gilkeson,  for  the  appellant. 

D.  W.  Sellers,  for  the  appellee. 

4«  MITCHELL,  J.  The  facts  in  regard  to  the  decedent's 
negligence  are  not  disputed.  He  was  riding  a  bicycle,  and  when 
he  came  to  defendant's  road,  which  at  that  point  had  four  tracks, 
a  freight  train  was  passing,  for  which  he  had  to  wait.  He  did 
not  dismount,  but  made  what  the  appellant  calls  a  '^bicycler's 
stop"  by  circling  on  his  wheel  round  and  round  at  a  distance  of 
five  to  ten  yards  from  the  track,  and  when  the  freight  train  had 
passed  he  started  across  without  dismounting,  and  was  struck  by 
a  train  coming  in  the  opposite  direction  on  another  track. 
Passing  by  the  questions  raised  as  to  his  ability  to  see  the  com- 
ing train  from  other  points,  it  is  admitted  that  before  reaching 
a  position  of  actual  danger  there  was  a  space  of  not  less  than  sev- 
en feet  between  the  toolhouse  and  the  nearest  track,  from  which 
an  unobstructed  view  of  the  train  could  have  been  had.  It  was 
the  duty  of  the  deceased  to  stop  there  and  to  dismount  in  order 
to  make  his  stop  effective  for  the  purpose  of  looking  and  listen- 
ing. The  real  contention  of  the  appellant  is  embodied  in  the 
proposition  that  the  circling  round  and  round  constituted  a  legal 
as  well  as  a  "bicycler's  stop."  No  such  proposition  can  be  enter- 
tained for  a  moment.  In  so  circling  the  rider  must  to  some  ex- 
tent have  his  attention  fixed  on  his  wheel,  and  at  parts  of  the 
circle  must  have  his  back  to  the  track  which  he  is  professing  to 
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watch.  The  law  requires  a  full  stop,  not  only  for  the  sake  of 
time  and  opportunity  for  observation,  but  to  secure  undivided 
attention,  and  the  substantial  and  not  merely  perfunctory  per- 
formance of  the  duty  to  look  and  listen.  Riding  round  and 
round  in  large  or  small  circles,  waiting  for  a  chance  to  shoot 
across,  is  not  a  stop  at  all,  either  in  form  or  substance.  Consid- 
ering the  ease  of  dismounting  and  the  control  of  the  rider  over 
his  instrument,  a  bicycler  must  under  all  ordinary  circumstances 
be  treated  as  subject  to  the  same  rules  as  a  pedestrian.  We  da 
not  say  that  there  may  not  be  cases  of  accident  by  broken  gear- 
ing, or  steep  grade  or  other  casualty  which  will  require  a  modi- 
fication of  the  application  of  such  rules,  but  these  cases  will  be 
exceptional,  and  must  be  decided  on  their  own  facts  when  they 
arise.  The  *'^  general  rule  to  be  applied  requires  that  a  bicycler 
must  dismount,  or  at  least  bring  his  wheel  to  such  a  stop  as  will 
enable  him  to  look  up  and  down  the  track  and  listen,  in  the  man- 
ner required  of  a  pedestrian.  It  is  plain  that  the  deceased  in 
the  present  case  did  not  do  this,  and  that  his  failure  to  do  it  waa 
an  efficient  element  of  the  unfortunate  accident  by  which  he 
lost  his  life. 

Judgment  affirmed. 

RAILROAD  COMPANIES  —  NEGLIGENCE  —  PERSONS  AP- 
PROACHING RAILROAD  CROSSING— DUTY  TO  STOP  AND 
LISTEN— BICYCLISTS.— There  is  a  general  duty  resting  upon  all 
persons  when  approaching  a  railroad  track  to  exercise  ordinary  care 
and  due  diliffence  to  ascertain  whether  a  train  is  approaching;  and  If 
a  person,  before  attempting  to  cross,  and  being  in  full  possession  of 
his  senses,  fails  to  look  and  listen,  he  is  guilty  of  such  negligence  as 
will  preclude  his  recovery  for  an  injury  sustained  from  a  collision 
with  the  train:  Note  to  Schexnadrye  v.  Texas  etc.  Ry.  Co.,  49  Am.  St. 
Rop.  323.  A  railroad  track  is,  of  itself,  a  warning  of  danger,  and 
there  can  be  no  recovery  of  damages  for  death  resulting  to  one  who 
was  guilty  of  contributory  negligence  in  attempting  to  cross  a  rail- 
road track  directly  in  front  of  a  rapidly  approaching  train:  Vincent 
V.  Morgan's  etc.  Co.,  48  La.  Ann.  933;  55  Am.  St.  Rep.  287,  and  note; 
Atchison  etc.  R.  R,  Co.  v.  Hague,  54  Kan.  284;  45  Am.  St.  Rep.  278, 
and  note.  A  person  riding  a  bicycle  upon  a  highway  has.  by  the 
weight  of  authority,  been  treated  as  possessing  the  same  rights,  and 
as  subject  to  the  same  duties,  as  persons  using  other  vehicles:  Hol- 
land V.  Bartch,  120  Ind.  46;  10  Am.  St.  Rep.  307,  and  note;  Thompson 
V.  Dodge,  58  Minn.  555;  49  Am.  St.  Rep.  533,  and  note;  Mercer  v.  Cor- 
J)in.  I17Ind.  450;  10  Am.  St.  Rep.  76,  and  note;  contra,  State  v.  Yopp, 
97  N.  C.  477;  2  Am.  St.  Rep,  305.  If  an  accident  happens  to  a  bi- 
cycle rider  failing  to  observe  conditions  open  to  his  observation,  and 
M'hich  he  could  have  seen  had  he  looked,  he  Is  guilty  of  such  careless- 
uess  that  he  cannot  recover  for  the  Injuries  received:  Extended  note 
to  Riepe  v.  Elting,  48  Am,  St,  Rep,  378.  See  Ellis  v.  Lake  Shore 
etc,  R.  R.  Co.,  138  Pa.  St  506;  21  Am  St,  Rep,  914,  as  to  whether  a 
traveler  by  vehicle  on  a  hlgliway,  about  to  cross  a  railway  track,  Is 
bound  to  alight  In  order  to  look  and  listen  for  approaching  traina. 
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EXECUTIONS— LIABILITY  OF  OFFICER  FOR  DELAY.— 
An  execution  creditor,  who  places  liis  execution  In  the  hands  of  the 
sheriff  with  directions  to  malie  the  money  upon  it,  and  who  does  not 
countermand  or  modify  his  instructions  but  repeats  them  from  time 
to  time,  does  not  lose  his  lien  by  the  delay  of  the  sheriff  in  mailing 
the  sale. 

EXECUTIONS— DELAY  IN  MAKING  SALE— PRIORITY  BE- 
TWEEN CREDITORS.— If  a  judgment  creditor  places  his  execution 
in  the  hands  of  the  sheriff,  with  directions  to  make  the  money  upon 
it,  and  the  officer  delays  making  the  sale,  though  repeatedly  re- 
quested to  do  so,  and,  in  the  mean  time,  an  attachment  exe- 
cution in  favor  of  a  third  person  is  issued  against  the  debtor,  and, 
after  the  latter  has  made  an  assignment  for  the  benefit  of  creditors, 
the  attachment  execution  is  pursued  to  judgment,  and  an  execution 
thereunder  is  placed  in  the  hands  of  the  sheriff,  who  subsequently 
sells  the  property,  the  lien  of  the  first  execution  creditor  on  the  pro- 
ceeds of  the  sale  is  superior  to  that  of  the  second  execution  creditor 
or  the  general  creditors,  in  the  absence  of  a  claim  and  proof  of  fraud 
by  either  of  the  latter. 

EXECUTIONS— ASSIGNMENT  FOR  THE  BENEFIT  OF 
CREDITORS.— There  can  be  no  valid  levy  made  on  a  writ  of  execu- 
tion after  the  execution  debtor  has  made  an  assignment  for  the 
benefit  of  creditors. 

On  July  10,  1894,  T.  A.  Gillespie,  having  recovered  a  judg- 
ment against  A.  F.  Keating,  issued  an  execution  thereon  and 
placed  it  in  the  hands  of  the  sheriff,  with  directions  to  make  the 
money  on  it.  The  sheriff,  on  July  16,  1894,  levied  on  the  stock 
of  stationery  goods  belonging  to  Keating.  This  execution  was 
for  the  sum  of  eleven  hundred  and  seventeen  dollars  and  thirty- 
four  cents.  On  August  22,  1894,  Hoffman  Brothers  Company 
took  out  execution  for  seventeen  hundred  and  ninety-four  dol- 
lars and  six  cents  on  a  judgment  against  said  Keating  and  on 
the  same  day  the  sheriff  levied  this  execution  on  the  same  stock 
of  goods.  When  these  levies  were  made,  the  sheriff  left  the 
goods  levied  upon  in  the  hands  of  the  debtor,  who  continued  to 
carry  on  business  as  before,  making  occasional  payments  to 
the  sheriff  on  account  under  the  executions.  Prior  to  October 
24,  1894,  these  execution  creditors  had  repeatedly  from  time  to 
time  given  to  such  sheriff  notices,  both  verbal  and  in  writing, 
to  proceed  and  sell  the  goods.  On  December  3,  1894,  the  West- 
em  Electric  Company,  having  a  judgment  against  one  Livinf^- 
ston,  issued  an  execution  attachment,  which  was  served  on  said 
Keating  as  garnishee.  On  December  22,  1894,  said  Keating  vol- 
untarily assigned  his  property  to  his  brother  for  the  benefit  of 
his  creditors.  The  assignee  took  possession  of  the  stock  of  goods 
and  carried  on  the  business  as  before.    On  December  29,  1894, 
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the  AYestern  Electric  Company  procured  judgment  on  said  at- 
tachment against  Keating,  as  garnishee,  for  two  thousand  nine 
hundred  and  eighty-two  dollars  and  sixty-four  cents,  and  on 
December  31,  1894,  placed  an  execution  for  that  amount  in  the 
hands  of  the  sheriff,  who  served  it  the  same  day.  On  March 
S,  1895,  the  sheriff  sold  the  property,  and  realized  the  sum  of 
fifteen  hundred  and  ninety-seven  dollars  and  fifty  cents,  which 
ho  paid  into  court  for  distribution.  The  court  below  gave  judg- 
ment on  an  auditor's  report  deciding  that  the  lien  of  Gillespie 
and  of  Hoffman  Brothers  Company  on  the  fund  in  court  was  su- 
perior to  the  lien  of  the  Western  Electric  Company,  and  the  lat- 
ter appealed. 

A.  L.  Weil  and  C.  M.  Thorp,  for  the  appellant. 

E.  G.  Ferguson  and  J.  S.  Ferguson,  for  Gillespie,  appellee. 

F.  ■V\Tiitesell  and  W.  W.  Whitesell,  for  Hoffman  Brothers  Com- 
pany, appellee. 

^^*  McCOLLXJM,  J.  We  agree  with  the  learned  court  be- 
low that  the  sale  was  not  ^^^  made  on  the  Western  Electric 
Company's  writ.  The  auditor  did  not  find  that  it  was,  but  he 
said  "^presumably  it  was  advertised  on  all  the  writs.''  The  sher- 
iff's return  showed  a  sale  on  the  Gillespie  writ,  but  it  did  not 
show  a  sale  on  the  writ  of  the  Western  Electric  Company,  The 
evidence  on  this  point  was  that  the  sheriff  refused  to  sell  on  the 
latter  writ  without  a  bond  of  indemnity;  that  the  bond  was  fur- 
nished to  him,  and  that  before  the  sale  he  surrendered  it  to  the 
company.  The  fair  inference  from  this  evidence  is,  that  the 
company  abandoned  its  purpose  to  sell,  and  determined  to  rely 
on  its  levy.  It  offered  no  explanation  of  the  surrender  of  the 
bond,  nor  evidence  to  show  that  the  sale  was  made  on  its  writ. 
As  this  writ  was  issued  on  a  judgment  obtained  after  the  assign- 
ment for  the  benefit  of  creditors  was  made,  the  sheriff  was  justi- 
fied in  refusing  to  sell  upon  it  without  indemnity.  The  assign- 
ment, being  valid,  passed  the  title  to  the  property  to  the  as- 
signee subject  only  to  the  antecedent  liens.  If  there  were  no 
such  liens  upon  it,  a  seizure  and  sale  of  it  on  a  writ  issued  on  a 
subsequent  judgment  would  have  subjected  the  sheriff  to  a  lia- 
bility to  the  assignee  for  the  full  value  of  it.  We  think  that 
under  the  circumstances  the  supposition  of  the  auditor  that  the 
sale  was  on  all  the  writs  was  unwarranted.  On  this  point  Judge 
White  agreed  with  his  associates,  although  he  dissented  from  the 
decree  because  it  did  not  give  the  fund  to  the  assignee  for  the 
benefit  of  creditors.    It  may  also  be  stated  in  this  connection 
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that  they  agreed  with  him  and  the  auditor  that  if  the  liens  of  the 
prior  levies  were  lost  by  the  laches  of  the  sheriff  the  fund  should 
be  awarded  to  the  assignee.  Were  the  liens  so  lost?  Certainly 
not  as  against  the  defendant  in  the  judgment  at  whose  instance 
and  for  whose  accommodation  the  sale  of  the  property  was  post- 
poned. The  execution  creditors  had  no  part  in  the  postpone- 
ment, and  there  was  no  taint  of  actual  fraud  in  it.  It  was  the 
act  of  the  sheriff  based  on  the  solicitation  of  the  debtor,  and  in- 
tended to  enable  the  latter  to  pay  his  debts  without  a  judicial 
sale  of  his  property.  Prior  to  the  assignment,  the  execution 
creditors  might  have  complained  of  the  delay  and  possibly  have 
instituted  proceedings  to  put  an  end  to  it,  but  no  one  else  could. 
After  the  assignment  and  the  sale  of  the  property,  the  general 
creditors  were  in  a  position  to  claim  the  fund  upon  proof  that 
the  levies  were  collusive  and  fraudulent  as  to  them.  But  no 
156  general  creditor  could  acquire  priority  over  the  others  by  is- 
suing an  execution  and  levying  upon  the  property  after  a  valid 
assignment  for  the  benefit  of  all  the  creditors  had  been  made 
and  the  property  had  passed  under  the  control  of  the  assignee. 
This  is  precisely  what  the  Western  Electric  Company  seeks  to 
do.  Its  contention  is,  that  the  fund  realized  by  the  sale  belongs 
to  it  or  to  the  prior  execution  creditors,  and  its  effort  is  to  post- 
pone the  latter  for  its  exclusive  benefit.  No  general  creditor  as 
such  is  contesting  the  validity  of  the  levies  made  on  the  Gilles- 
pie and  Hoffman  writs  or  the  claims  of  the  plaintiff  in  them  to 
the  fund. 

The  evidence  is  clear  and  convincing  that  the  executions  is- 
sued before  the  assignment  were  delivered  to  the  sheriff  with 
directions  to  make  the  money  upon  them;  that  these  directions 
were  not  countermanded  or  modified  by  the  parties,  and  that 
they  were  repeated  more  than  once  by  the  plaintiff  in  the  first 
execution.  The  plaintiffs  in  the  executions  are  thus  exonerated 
from  responsibility  for  the  delay  in  making  the  sale,  and,  if  they 
lose  by  it,  their  loss  is  chargeable  to  the  sheriff's  disregard  of 
their  positive  instructions.  No  case  has  been  cited  which  can 
be  justly  likened  to  the  one  before  us,  or  which  furnishes  ft  clear 
warrant  or  precedent  for  the  decree  contended  for  on  this  appeal. 

In  Earle's  Appeal,  13  Pa.  St.  483,  the  court  found  from  the 
evidence  that  the  plaintiff  "did  not  put  his  execution  in  the 
hands  of  the  sheriff  with  a  bona  fide  intent  that  he  should  pro- 
ceed and  make  the  money  according  to  law."  In  Weir  v.  Hale,. 
3  Watts  &  S.  285,  it  was  the  arrangement  between  the  first  exe- 
cution creditor  and  the  defendant  which  was  adjudged  to  give 
the  subsequent  executions  priority.    These  cases  are  plainly  dis-. 
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tinguishable  in  their  facts  from  the  case  at  bar.  That  they  have 
not  been  considered  heretofore  as  overruling  M'Coy  v.  Reed,  5 
Watts,  302,  is  shown  by  McGinnis  v.  Prieson,  85  Pa.  St.  116,  in 
whicli  it  was  said  that  "an  execution  will  not  be  postponed  for 
the  officer's  default.  His  procrastination,  even  by  the  sufferance 
of  the  creditor,  is  not  fraudulent  per  se  and  postpones  only  when 
the  creditor  directs  him  not  to  proceed/'  In  the  case  now  under 
consideration,  the  auditor's  findings  of  fact  approved  by  the 
court  furnish  an  adequate  basis  for  the  decree  appealed  from, 
and  they  appear  to  be  well  sustained  by  the  evidence. 

The  Western  Electric  Company  is  not  in  the  position  of  an 
^^''  execution  creditor  having  a  levy  before  the  assignment.  It 
does  not  dispute  the  validity  of  the  assignment,  and  it  has  ac- 
quired by  its  levy  no  priority  over  the  other  creditors,  or  stand- 
ing to  contest  the  preceding  levies.  Whatever  rights  it  had  re- 
specting these  levies  were  those  of  a  general  creditor  and  exercis- 
able under  the  assignment.  In  Missimer  v.  Ebersole,  87  Pa.  St. 
109,  it  was  held  that  there  could  be  no  valid  levy  made  on  a  writ 
issued  after  the  assignment. 

The  specifications  of  error  are  overruled. 

Decree  affirmed  and  appeal  dismissed  at  the  costs  of  the  ap- 
pellant. 

EXECUTION— DELAY  IN  MAKING  THE  SALE— EFFECT  OF. 
A  lien  on  lana  existing  by  virtue  of  a  levy  under  execution  Is  not  lost 
by  delay  in  proceeding  to  sale  when  no  fraudulent  purpose  Is  shown 
on  the  part  of  the  execution  creditor.  The  lien  remains  In  force  until 
the  statute  of  limitations  has  barred  any  right  to  proceed  to  foreclose 
it:  Ludeman  v.  Hirth,  96  Mich.  17;  35  Am.  St.  Rep.  588.  and  note. 
Delfiv  in  selling  aftor  an  exeoiition  does  not  destroy  the  lien:  Locke 
V.  Coleman,  2  T.  B.  Mon.  12:  15  Am.  Dec.  118.  See,  also,  note  to 
Swcetser  v.  Matson,  46  Am.  St.  Rep.  916.  as  to  the  effect  of  a  dor- 
mant execution. 

EXECITTION— LIABILITY  OF  OFFICER  FOR  FAILURE  OR 
NEGI  ECT  TO  LEVY.— Reasonable  diligence  is  all  that  is  required 
of  a  sheriff  in  mailing  a  levy  under  execution.  What  is  reasonable 
diligence  depends  upon  the  particular  facts  in  connection  with  the 
duty:  Guiterroan  v.  Sharvey,  46  Minn.  18.S:  24  Am.  St.  Rep.  218,  and 
note.  See  the  monographic  note  to  People  v.  Palmer.  95  Am.  Dec. 
423-441,  on  the  diligence  and  celerity  required  of  sheriffs  In  serving 
executions  and  other  process,  and  their  liability  for  loss  resulting 
from  want  of  such  diligence. 

EXFCTTTTON- DELAY  IN  MAKING  SALE -PRIORITY  BE- 
TWEEN EXECIITFON  CRET>TTORS.-An  execution  Issued  in  good 
faith,  to  take  property  for  the  purposes  of  sale,  and  not  merely  to 
create  n  llpn.  will  not  be  postponed  simply  because  the  goods  were 
permitted  by  the  officer  to  be  sold  under  a  subsequent  execution- 
Miller  V.  Getz.  135  Pa.  St.  558:  20  Am.  St.  Rep.  887,  and  note.  When 
a  siieriff  has  two  executions  in  his  hands  asrainst  the  same  defend- 
ant, at  the  same  time,  he  is  bound  to  apply  anv  levy  he  makes, 
whether  of  goods  or  money,  to  tliat  writ  which  'first  came  Into  his 
hands,  giving  the  second  tlie  benefit  of  any  surplus  that  may  remain 
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after  satisfaction  of  the  first:  Rudy  v.  Commonwealth,  35  Pa.  St.  166; 
78  Am.  Dec.  330,  and  note;  Mitchell  v.  Anderson,  1  Hill,  69;  26  Am. 
Dec.  158;  Knox  v.  Webster,  18  Wis.  400;  86  Am.  Dec.  779,  and  note. 
But  an  execution  cieditor,  by  consenting  to  a  postponement  of  sale  un- 
der execution  to  allow  his  debtor  to  settle  with  his  creditors,  thereby 
loses  his  priority  of  lien  as  against  a  junior  execution,  levied  during 
sncli  postponement,  although  consent  to  such  postponement  is  grant- 
ed through  kindness,  without  intent  to  hinder  or  defraud  creditors: 
Sweetzer  v.  Matson,  153  111.  568;  46  Am.  St.  Rep.  911,  and  note. 


Olinoh  Valley  Coal  and  Iron  Company  v.  Willing. 

(180  Pennsylvania  State,  165.] 

CONTRACTS— PAROL  AGREEMENT  AS  TO  MANNER  OF 
PAYMENT— EVIDENCE.— The  existence  of  a  contemporaneous  pa- 
Tol  agreement  between  the  parties  under  the  influence  of  which  a 
•note  or  contract  has  been  signed,  which  is  violated  as  soon  as  it 
t&s  accomplished  its  purpose  in  securing  the  execution  of  the  paper, 
may  always  be  shown  when  the  enforcement  of  the  paper  is  at- 
tempted. 

CONTRACTS— PAROL  AGREEMENT  AS  TO  MANNER  OP 
PAYMENT— FRAUD.— It  is  a  fraud  to  secure  the  execution  of  a 
contract  by  representations  as  to  the  manner  in  which  payment  shall 
be  made,  differing  in  important  particulars  from  those  contained  in 
the  written  contract,  and,  after  the  contract  has  been  signed,  attempt 
to  compel  literal  compliance  with  its  terms,  regardless  of  the  con- 
temporaneous agreement  without  which  it  would  not  have  been 
«igned. 

CONTRACTS— PAROL  AGREEMENT  AS  TO  MANNER  OP 
PAYMENT— BREACH  OF  AS  DEFENSE.— In  an  action  on  notes 
given  to  secure  deferred  payments  on  lots  secured  by  trust  deeds 
thereon,  an  affidavit  of  defense  is  suflllcient  which  alleges  the  breach 
of  a  parol  agreement  executed  at  the  time  that  the  notes  were  made, 
providing  that  the  lots  were  to  be  at  once  reconveyed  to  a  trustee, 
who  should  hold  them  as  security  for  the  sums  due,  and  who  should 
exhaust  the  security  thus  furnished  before  the  payment  of  the  notes 
^should  be  required  of  the  malier. 

J.  B.  Henry,  for  the  appellant. 

J.  C.  Jones  and  L.  W.  Barringer,  for  the  appellee. 

166  WILLIAMS,  J.  The  plaintiff  was  the  seller  and  the  de- 
fendant was  the  buyer  of  certain  town  lots  in  the  village  of  Eich- 
lands,  Tazewell  county,  Virginia.  A  portion  of  the  purchase 
money  was  not  required  to  be  paid  at  the  date  of  the  sale,  but 
^as  deferred  and  made  payable,  one-half  in  one  year,  and  one- 
half  in  two  years  thereafter,  Notes  were  given  by  the  defendant 
for  these  deferred  payments,  which  were  under  seal  and  made 
payable  to  the  plaintiff  company  "or  its  assigns."  They  each 
-contained  a  recital  of  the  fact  that  the  payment  of  the  note  was 
secured  by  a  trust  deed  executed  by  the  defendant  and  wife  to 
Trank  M.  Dick  bearing  even  date  with  the  note.     The  last  of 
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these  notes  fell  due  in  May,  1892.  This  action  was  brought  in 
January,  1896,  and  copies  of  the  notes  with  their  recitals  were 
incorporated  into  the  plaintiff's  statement.  The  defendant  filed 
an  attidavit  of  defense  which  the  court  below  held  to  be  insuffi- 
cient, and  judgment  was  entered  against  the  defendant  for  this 
reason:  this  appeal  depends  on  the  correctness  of  this  ruling  of 
the  learned  judge.  It  will  be  noticed  that  the  affidavit  admits 
the  execution  of  the  notes  and  the  ultimate  liability  of  the  ^^"^ 
defendant  for  their  payment,  but  sets  up  a  contemporaneous 
parol  agreement  on  the  faith  of  which  the  notes  were  signed. 
This  agreement  is  alleged  to  be  that  the  lots  were  to  be  at  once 
reconveyed  to  a  trustee,  who  should  hold  them  as  a  security  for 
the  sums  due  upon  the  notes,  and  who  should  exhaust  the  secur- 
ity thus  furnished  before  the  payment  of  the  notes  should  be 
required  of  the  maker.  After  the  lots  had  been  sold  and  their 
proceeds  applied  upon  the  notes,  the  balance,  if  any  remaining 
due  upon  the  notes  after  such  application,  was  all  that  the  de- 
fendant was  to  be  called  upon  to  pay.  The  affidavit  further  al- 
leges that  the  trust  deed  conveying  the  lots  to  Mr.  Dick  to  hold 
as  security  for  the  notes,  and  authorizing  their  sale  by  him  if 
the  notes  were  not  paid  at  maturity,  was  duly  executed  and  deliv- 
ered; that  the  lots  are  still  held  by  the  trustee  under  the  arrange- 
ment stated,  and  that  before  resort  should  be  had  to  his  personal 
responsibility,  the  said  lots  should  be  sold  in  accordance  with 
the  agi'eement,  and  the  balance,  if  any  remaining  due,  should 
be  ascertained. 

This  affidavit  states  a  good  defense,  and  one  which  it  is  com- 
petent for  the  defendant  to  make.  It  was  a  mistake,  therefore, 
for  the  court  below  to  enter  judgment  against  the  defendant 
for  want  of  a  sufficient  affidavit  of  defense. 

The  existence  of  a  contemporaneous  parol  agreement  between 
the  parties  under  the  influence  of  which  a  note  or  contract  has 
been  signed,  which  is  violated  as  soon  as  it  has  accomplished  its 
purpose  in  securing  the  execution  of  the  paper,  may  alwaj^s  be 
shown  when  the  enforcement  of  the  paper  is  attempted.  It  is 
a  plain  fraud  to  secure  the  execution  of  an  instrument  by  repre- 
sentations as  to  the  manner  in  which  payment  shall  be  made, 
differing  in  important  particulars  from  those  contained  in  the 
paper,  and,  after  the  paper  has  been  signed,  attempt  to  compel 
literal  compliance  with  its  terms,  regardless  of  the  contempora- 
neous agreement  without  which  it  would  never  have  been  signed 
at  all.  Among  the  more  recent  cases  in  which  this  has  been 
distinctly  declared  are  Keough  v.  Leslie,  92  Pa.  St.  424;  Martin 
V.  Kline,  157  Pa.  St.  473;  Martin  v.  Fridenberg,  169  Pa.  St.  447. 
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These  cases  are  not  in  conflict  with  Clarke  v.  Allen,  132  Pa.  St. 
40,  and  Ziegler  v.  McFarland,  147  Pa.  St.  607,  for  in  these  cases 
the  agreement  set  up  was  wholly  inconsistent  with  the  terms  of 
the  note.  The  written  contract  and  the  alleged  parol  contract 
Bet  ^****  up  as  the  inducement  to  its  execution  were  so  inconsist- 
ent that  both  could  not  stand.  In  the  case  before  us,  this  is  not 
true.  The  note  is  left  in  full  force  by  the  averments  of  the  affi- 
davit of  defense  which  set  up  a  pledge  of  the  lots  for  the  balance 
due  upon  them  as  shown  by  the  notes.  The  notes  recited  this 
pledge  made  for  the  payment  of  the  money  due  upon  them. 
The  only  question  at  issue  between  the  parties  is  as  to  when  the 
pledge  was  to  be  enforced.  The  affidavit  alleges  it  was  to  be 
done  in  the  first  instance  and  before  recourse  should  be  had  to 
an  action  against  the  maker  of  the  notes.  If  this  was  so,  as  we 
must  assume  it  to  be  for  the  purposes  of  this  motion,  then  it  ia 
clear  that  this  action  is  prematurely  brought.  Upon  this  ques- 
tion the  defendant  must  be  permitted  to  go  to  the  jury.  If  he 
can  establish  the  agreement  he  alleges,  he  has  a  good  defense 
and  will  be  entitled  to  a  verdict  in  his  favor. 

The  judgment  is  reversed  and  the  record  remitted.    A  proce- 
dendo is  awarded. 


EVTrtli^NrE— PATrOL— WHEN  ADMISSIBLE  TO  VARY  TERMS 
OF  WRITTEN  CONTRACT.— A  written  agreement  may  be  added  to, 
modified,  explained  or  set  aside,  by  parol  evidence  of  an  oral  promise  or 
undertakinsc  material  to  the  subject  matter  of  the  contract,  made 
by  one  of  the  parties  at  the  time  of  the  execution  of  the  writing, 
and  which  Induced  the  other  party  to  put  his  name  thereto:  Cake 
v.  Pottsville  Bank,  116  Pa.  St.  264;  2  Am.  St.  Rep.  600,  and  note. 
See.  also,  note  to  Sullivan  v.  Lear,  11  Am.  St.  Rep.  .S94.  But  when  a 
written  contract  is  full,  complete,  and  perfect  on  Its  face,  in  the  ab- 
sence of  fraud  or  mistake,  it  cannot  be  shown  that  there  was  an  ad- 
ditional contemporaneous  agreement,  a  part  of  which  was  that  the 
whole  contract  was  not  to  be  reduced  to  writinsr:  Note  to  Appeal  of 
Cornwall  etc.  R.  R.  Co.,  11  Am.  St.  Rep.  894;  note  to  Bedell  v.  Wild- 
er. 36  Am.  St.  Rep.  875. 

FRAUD  — CONTRACTS  INDUCED  BY  REPRESENTATfONS 
NOT  TNTP:NDED  TO  BE  PERFORMED.— Ordinarily,  promises  to 
perform  acts  in  the  futiu-e.  althoucrh  made  by  one  party  as  a  repre- 
sentation to  induce  the  other  to  enter  into  the  contract,  will  not 
amount  to  legal  fvnud,  thouch  the  promises  are  subsequently  entirely 
brokon,  and  unfulfillod  without  excuse:  Chicago  etc.  Ry.  Co.  v.  Titter- 
Ington.  84  Tex.  218:  Rl  Am.  St.  Rep.  39.  and  note.  But  in  Lawrence 
V.  Gayetty,  78  Cal.  126,  12  Am.  St.  Rep.  29,  It  was  held  that  making 
a  promise  with  no  intention  at  the  time  of  performing  It  constitutes 
fraud  for  which  a  contract  may  be  rescinded.  See,  also,  note  to  Law- 
rence V.  Gayetty,  12  Am.  St.  Rep.  36.  To  avoid  a  contract,  the  false 
representations  must  be  the  very  svound  upon  whifh  the  transaction 
took  place:  Adams  v.Schiffer.  11  Colo.  15;  7  Am.  St.Rep.202,  and  note. 
See,  also,  note  to  Williams  v.  McFadfien.  11  Am.  St.  Rep.  350.  False 
representations  as  to  future  events  will  vitiate  a  contract  where  those 
events  depend  upon  the  aols  of  the  party  making  the  renresentations 
and  form  the  Inducement  for  tiie  contract:  PTenderson  v.  San  Antonio 
etc.  R.  R.  Co.,  17  Tex.  560;  67  Am.  Dec.  675. 
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[180  Pennsylvania  State,  168.] 

MECHANICS'  LIENS  BEING  PURELY  STATUTORY,  there 
is  no  intendment  in  tlieir  favor,  and  tliey  must  show  upon  their  face 
all  the  statutory  requisites  to  their  validity. 

MECHANICS'  LIENS  FOR  ALTERATIONS  AND  REPAIRS 
must  show  upon  their  face  the  class  to  which  they  belong. 

MECHANIC'S  LIEN--SUFFICIENCY  OF.— A  mechanic's  lien 
claim  which  shows  upon  its  face  by  apt  and  sufficient  words  that  it 
is  for  woi'Ii  or  materials  furnished  to  a  new  building  indicates  its 
class,  although  it  does  not  use  the  statutory  phrase  "erection  and 
construction,"  and  Is  sufficient. 

MECHANICS'  LIENS— SUFFICIENCY  OF— REMEDY  OF 
OWNER.— If  a  claim  for  a  mechanic's  lien  does  not  show  on  its  face 
to  what  class  it  belongs,  or  Avhether  it  is  for  the  construction  of  a 
new  building  or  the  alteration  and  repair  of  an  old  one,  the  claim 
is  insufficient,  and  the  remedy  of  the  owner  of  the  property  is  by 
demurrer  or  by  motion  to  strike  off. 

MECHANICS'  LIENS— SUP'FICIENCY  OF— REMEDY  OF 
OWNER.— If  a  claim  for  a  mechanic's  lien  does  not  use  the  statutory 
phrase  to  describe  a  class  of  such  liens,  nor  words  to  show  with  any 
approach  to  certainty  whether  it  is  for  the  construction  of  a  new 
building  or  the  alteration  or  repair  of  an  old  one,  the  owner  of  the 
property  is  entitled  to  have  it  strucli  off  on  motion. 

MECHANICS'  LIENS  —  SUBCONTRACTORS  —  LUMPING 
CHARGE.— A  claim  for  a  mechanic's  lien  filed  by  a  subcontractor, 
and  containing  only  a  lumping  charge,  is  insufficient,  and  may  be 
stricken  off  on  motion. 

D.  W.  Sellers  and  T.  H.  Thole,  for  the  appellant. 

T.  B.  Stork,  for  the  appellee. 

1^4  MITCHELL,  J.  The  act  of  1836  and  its  predecessors 
gave  a  lien  only  for  work  done  and  materials  furnished  "for  and 
about  the  erection  and  construction"  of  a  building,  and  this  was 
uniformly  understood  to  mean  a  new  building:  See  Hancock's 
Appeal,  115  Pa.  St,  1.  When,  therefore,  it  was  held  in  Kelly  v. 
Brown,  20  Pa.  St.  446,  that  the  lien  need  not  use  the  very  words 
of  the  statute,  but  that  any  equivalent  words  would  be  sufficient, 
no  confusion  was  created,  for  there  was  but  one  kind  of  lien  and 
one  kind  of  structure,  a  new  building,  to  which  it  could  attach. 
When,  however,  the  subsequent  acts  of  18G1  and  1868,  and  the 
general  act  of  1887  gave  a  new  lien  for  work  and  materials  "for 
or  about  the  repair,  alteration,  or  addition  to  any  house  or  other 
building,"  an  entirely  new  class  of  liens  was  introduced  and  the 
distinction  became  important.  "The  liens  thus  given  differ  ma- 
terially in  their  extent  and  qualities.  Those  in  the  first  class 
relate  to  the  commencement  of  the  building,  and  are  without 
limitation  as  to  amount;  those  in  the  second  class  date  from  the 
filing  of  the  claim,  and  are  not  allowed  for  debts  less  than  $50. 
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.  ,' .  .  tlie  liens  are  again  distinguished  by  preserving  those  in 
the  first  class,  if  filed  within  the  six  months,  and  denying  to 
debts  of  the  second  class  any  lien  if  the  property  is  conveyed  to 
a  purchaser  before  a  claim  is  filed":  Thomas  v.  Hinkle,  126  Pa. 
St.  478.  The  lien  in  that  case  was  filed  under  the  local  act  of 
1868  relating  to  Philadelphia,  and  was  against  a  "two-story  build- 
ing or  wing,  being  a  new  structure  or  building  ....  attached 
to  and  adjoining  a  three-story  stone  dwelling,"  etc.  The  de- 
fense was  made  by  a  terre-tenant  who  had  purchased  within  six 
months  of  the  time  the  work  was  done,  but  before  the  lien  was 
filed.  It  was  held  that  although  the  building  was  described  as 
new,  and  might  possibly  be  so  treated  under  the  act  of  1836,  yet 
as  it  was  clearly  an  addition  within  the  terms  ^'^^  of  the  act  of 
1868,  a  direction  to  the  jury  to  find  for  the  defendant  was  prop- 
er. The  same  result  was  reached  under  the  act  of  1887  in  Groez- 
inger  v.  Ostheim,  135  Pa.  St.  604. 

In  the  foregoing  cases,  the  questions  arose  upon  the  facts  as 
developed  at  trial  or  hearing  before  an  auditor.  In  Morrison 
V.  Henderson,  126  Pa.  St.  216,  however,  the  case  turned  on  the 
form  of  the  lien,  and  it  was  held  that  as  the  claim  was  filed  for 
erection  and  construction,  while  the  contract  attached  and  made 
part  of  it  showed  that  the  work  and  materials  were  for  an  altera- 
tion and  addition  to  an  old  building,  the  claim  was  contradic- 
tory, and  bad  on  its  face,  and  was  properly  struck  off  on  motion. 
It  was  there  said,  ''the  claim  is  not  filed  for  alteration  and  re- 
pair, but  for  erection  and  construction.  The  two  kinds  of  claims 
arise  under  different  acts  of  assembly,  and,  being  purely  statu- 
tory in  their  creation,  each  would  be  required  to  conform  to  the 
provisions  of  its  own  law,  even  if  the  difference  between  them 
was  merely  technical.  But  the  difference  is  substantial  in  sev- 
eral respects,  both  as  to  the  requirements  of  the  claim  and  its 
consequences,  and  it  is  therefore  important  that  it  should  be 
maintained." 

The  present  case  raises  the  question  for  the  first  time,  so  far 
as  we  are  aware,  whether  the  claim  must  specify  on  its  face  the 
class  to  which  it  belongs  as  being  for  original  construction,  or 
for  addition,  alteration,  or  repair.  As  already  shown,  the  dis- 
tinction is  substantial,  and  when  it  is  made  to  appear  that  the 
claim  is  filed  in  one  class  while  the  facts  put  it  in  the  other,  it 
has  uniformly  been  held  that  the  lien  is  incurably  defective. 
Being  altogether  statutory,  there  is  no  intendment  in  its  favor, 
and  it  should  show  upon  its  face  all  the  statutory  requisites  to 
its  validity.  So  far  as  regards  the  more  recently  authorized  lien 
for  alteration  and  repair,  we  are  clearly  of  opinion  that  it  must 
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state  on  its  face  the  class  to  which  it  belongs.  And  our  only 
reason  for  hesitation  in  holding  the  other  class  to  the  same  rule, 
is  the  indulgence  shown  in  this  respect  in  Kelly  v.  Brown,  20- 
Pa.  St.  446.  That  case,  however,  was  decided  when  there  was- 
only  one  class  of  lien  permitted,  and  the  decision  did  not  go  be- 
yond the  recognition  of  "equivalent  words''  used  in  place  of  the- 
statutory  phrase  "erection  and  construction."  The  principle 
of  that  case  need  not  be  departed  from.  A  claim  which  shows, 
by  apt  and  sufficient  words  that  it  is  for  work  or  materials  fur- 
nished ^'^^  to  a  new  building  will  indicate  its  class  although  it 
does  not  use  the  statutory  phrase,  and  the  indication  of  its  class^ 
is  the  essence  of  the  requirement.  But  that  indication  it  must 
give.  It  is  demanded  by  the  general  rule  governing  the  state- 
ment of  actions  depending  on  special  statutory  privileges,  and: 
has  become  necessary  by  the  fact  that  there  are  now  two  classes 
of  liens,  and  the  owner  of  property  is  entitled  to  know  under 
which  class  his  property  is  sought  to  be  burdened.  His  remedy 
against  defective  liens  is  by  demurrer  or  motion  to  strike  off,, 
and,  on  the  hearing  of  such  motion,  if  the  lien  is  not  self-sus- 
taining, it  must  be  struck  off:  Fahnestock  v.  Speer,  92  Pa.  St. 
146;  Klinefelter  v.  Baum,  172  Pa.  St.  652. 

The  claim  in  the  present  case  does  not  use  the  statutory 
phrase  to  describe  either  class  of  lien,  nor  are  there  equivalent 
words  by  which  it  can  be  told  with  any  approach  to  certainty 
whether  the  building,  to  which  the  boiler  was  furnished  was  a. 
new  erection  or  the  alteration  of  an  old  one.  The  facts  were, 
it  is  true,  developed  at  the  trial,  and,  if  the  defendant  had  plead- 
ed to  issue  without  raising  this  point,  he  would  have  been  held 
to  have  waived  it  and  to  be  bound  by  the  verdict:  Klinefelter  v. 
Baum,  172  Pa.  St.  652.  But  he  was  entitled  to  know  in  advance 
the  character  of  the  claim  and  to  have  its  validity  in  this  respect 
settled,  and  his  right  on  this  point  was  asserted  on  motion  in- 
due time.  The  rule  to  strike  off  the  lien  should  have  been  made 
absolute. 

But  the  claim  was  also  defective  and  should  have  been  struck 
off  for  another  reason.  It  is  filed  by  a  subcontractor  and  con- 
tains only  a  lumping  charge.  It  has  been  settled,  certainly 
since  Shields  v.  GaiTett,  5  Week.  Xot.  Cas.  130,  if  not  before,, 
that  such  a  claim  is  incurably  bad:  See  Lee  v.  Burke,  &&  Pa.  St. 
336;  McFarland  v.  Schultz,  168  Pa.  St.  634.  The  present  claim 
is  for  a  balance  due  for  a  "seventy-horse  power  Wharton-Harri- 
Bon  boiler,  with  feed-water  heater,  blow-off  tank,  and  Worthing- 
ton  duplex  pumps,'*  furnished  in  pursuance  of  a  contract  with 
Murphy,  the  general  contractor.     Eeference  is  made  in  the  claim 
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to  the  contract  and  the  bill  of  particulars,  and,  on  turning  to 
them,  we  find  four  distinct  items  specified  in  each  of  them,  viz., 
the  boiler,  a  "jSTo.  1  Style  A,  Cochrane  Feed-water  Heater,"  a  cast 
iron  blow-off  tank  of  a  specified  size,  and  "two  4^  sec.  X  2f  sec. 
X  4  sec.  Worthington  Duplex  Pumps,"  but  no  specification  of 
prices,  •'■'^'^  the  whole  being  included  in  one  sum.  It  was  said 
in  the  argument  without  contradiction  that  the  boiler  was  the 
only  part  of  the  whole  that  was  made  as  well  as  furnished  by  the 
plaintiffs,  and  that  the  other  parts  were  bought  by  them  from 
third  parties  to  complete  the  outfit.  Whether  this  be  so  or  not, 
it  is  clear  from  plaintiffs'  own  bill  of  particulars  that  the  prices 
could  have  been  itemized  at  least  as  to  these  four  parts,  and, 
where  that  is  the  case,  it  must  be  done. 

It  was  strenuously  urged  that  the  testimony  showed  that 
though  the  formal  contract  was  made  with  the  contractor,  yet 
the  real  agreement  was  with  the  owner,  through  the  president, 
Mr.  Ridgway.  But  even  if  such  a  defense  could  save  a  defect- 
ive claim  not  filed  on  the  alleged  contract  with  the  owner,  the 
evidence  does  not  come  up  to  that  point.  The  conversation 
with  Mr.  Eidgway  as  related  by  the  contractor  goes  only  to  the 
extent  that  the  latter  selected  the  Harrison  boiler  as  the  kind 
he  wanted  and  that  he  knew  the  price,  but  there  was  no  refer- 
ence to  the  other  parts,  the  feed-water  heater,  tanks,  and  pumps 
that  went  to  the  making  up  of  the  heat-producing  plant,  and  it 
is  the  absence  of  itemization  as  to  price  of  these  that  makes  the 
principal  defect  in  the  claim  as  filed. 

The  judgment  is  reversed,  the  rule  to  strike  off  the  claim  is 
reinstated  and  made  absolute. 

MECHANIC'S  LIEN  —  STATUTES  CREATING  —  CONSTRUC- 
TION OF.— A  statute'creating  a  right  to  a  mechanic's  lien  is  in  der- 
ogation of  the  common  law,  and  must  receive  a  strict  construction. 
It  must  not  be  applie  i  to  ca-es  which  do  not  fall  within  its  provi- 
sions. If  they  are  not  broad  enouah,  it  is  the  province  of  tlie  legisla- 
ture to  extend  them:  Williams  v.  Vanderbilt,  145  111.  238;  3G  Am.  St. 
Rep.  486,  and  note.  The  general  rule  seems  to  be  that  statutes  creat- 
ing mechanics'  liens  are  remedial  in  their  nature  and  should  be  given 
a  liberal  construction:  See  Dugan  Cut  Stone  Co.  v.  Gray,  114  Mo. 
497;  35  Am.  St.  Rep.  767,  and  note;  Vitas  v.  McDonough  Mfg.  Co.,  91 
Wis.  607;  51  Am.  St.  Rep.  925,  and  note;  Hill  v.  Alliance  Bldg.  Co.,  6 
S.  Dak.  160;  .55  Am.  St.  Rep.  819,  and  note.  But,  while  a  mechanic's 
lien  law  is  favored,  and  the  remedial  laws  for  its  enforcement  should 
be  liberally  construed,  they  should  not  be  so  construed  as  to  include 
persons  not  enumerated  in  the  statutes:  Thompson  v.  Baxter,  92 
Tenu.  305;  36  Am.  St.  Rep.  85. 

MECHANIC'S  LIEN— CLAIMS  FOR- SUFFICIENCY  OF.— Fail- 
ure to  file  a  statement  of  claim  in  accordance  with  the  statute  relat- 
ing to  mechanics'  liens  will  not  deprive  one  furnishing  material  to  be 
used  in  the  construction  of  a  house,  of  the  benefit  of  such  lien  when 
the  rights  of  bona  fide  purchasers   are   not    involved,  and    by  the 
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terms  of  the  statute  the  lien  attaches  upon  the  furnishing  of  materials 
for  a  structure  to  be  erected  on  laud  under  a  coiitract  with  the  own- 
er: Kirkwood  v.  Hoxie,  95  Mich.  62;  35  Am.  St.  Kep.  549,  and  note. 
A  mechanic's  lien  notice  is  sutBcient  if  it  describes  the  premises,  and 
states  the  amount  due,  to  whom,  from  whom,  and  for  what  it  is  due: 
Coburn  v.  Stephens,  137  Ind.  683;  45  Am.  St.  Kep.  218,  and  note; 
Hughes  V.  Torgerson,  96  Ala.  346;  38  Am.  St.  Rep.  105,  and  note.  A 
statement  in  a  notice  of  lien  incorporating  a  contract  to  furnish  mate- 
rials and  do  worlc  necessary  to  the  painting  of  a  building  in  accord- 
ance witJi  a  contract  between  the  landowner  and  the  principal  con- 
tractor, is  a  sufficient  statement  of  the  terms  of  the  contract  under 
which  the  lien  is  claimed:  Spears  v.  liawrenee,  10  Wash.  368;  45  Am. 
St.  Rep.  789,  and  note;  Fernandez  v.  Burleson,  110  Cal.  164;  52  Am. 
St.  Rep.  75,  and  note;  Maynard  v.  East,  13  Ind.  App.  432;  55  Am.  St. 
Rep.  238,  and  note. 

MECHANICS  LIEN— CLAIM  FOR— LUMPING  CHARGE.— A 
claim  for  a  mechanic's  lieu  containing  a  lumping  charge  in  which  are 
mingled  items  for  which  a  lien  is  given  with  items  for  which  no  lien 
is  given  is  insufficient  to  support  the  lien.  The  defect  cannot  be  cur- 
ed by  oral  evidence  by  means  of  which  the  items  subject  to  such 
lien  may  be  separated  from  tliose  not  subject  thereto:  Williams  v. 
Toledo  Coal  Co.,  25  Or.  426;  42  Am.  St.  Rep.  799.  See,  also.  Badger 
Lumber  Co.  v.  Holmes,  44  Neb.  244;  48  Am.  St.  Kep.  726. 


Laughlin  v.  Solomon. 

[180  Pennsylvania  State,  177.] 

EXECUTORS  AND  ADMINISTRATORS-SUIT  AGAINST 
FOREIGN  EXECUTOR.— In  Pennsylvania,  a  foreign  executor  with- 
in the  jurisdiction  of  the  courts  of  that  state  is  liable  to  suit  by  a 
resident  creditor  of  his  decedent,  and  such  suit  may  be  sustained 
unless  it  trenches  unduly  on  the  jurisdiction  of  another'  court  al- 
ready attached  or  would  expose  parties  subject  to  such  jurisdiction 
to  inequitable  burdens. 

Assumpsit  against  an  executor  on  notes  of  his  decedent.  The 
complaint  was  demurred  to  on  the  grounds  that  the  plaintiff  had 
no  jurisdiction  to  sue  for  or  recover  on  accounts  outside  the  juris- 
diction of  the  state  of  Pennsylvania,  and  that  the  defendant  was 
appointed  by  and  subject  to  the  courts  of  the  state  of  Delaware, 
and  there  was  no  averment  of  an  appointment  of  said  executor 
as  ancillary  administrator  in  the  state  of  Pennsylvania,  nor  any 
averment  of  any  right  to  administer  in  the  latter  state.  The 
lower  court  sustained  the  demurrer  and  plaintiff  appealed. 

T.  R.  Elcock  and  B.  Gilpin,  for  the  appellant. 

1^9  MITCHELL,  J.  The  general  rule  as  stated  in  the  text- 
books is  that  an  executor  can  only  sue  or  be  sued  in  his  own 
forum:  Am.  &  Eng.  Ency.  of  Law,  c.  14,  tit.  Conflict  of  Laws. 
But  in  Pennsylvania  the  rule  cannot  be  stated  so  broadly. 
Wher«»  any  party  invokes  the  assistance  of  a  court,  claiming  to 
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act  en  autre  droit,  he  must  show  such  a  right  as  will  be  recognized 
by  the  forum,  and,  as  an  executor  or  administrator's  right  to  act 
for  his  decedent  depends  on  his  representative  character  conferred 
by  letters  testamentary,  these  latter  cannot,  of  course,  give  au- 
thority beyond  the  jurisdiction  of  the  oiHcer  granting  them. 
Hence  the  deduction  is  plain  that  a  foreign  executor  cannot  sue 
in  another  tribunal  by  virtue  of  his  foreign  letters  alone.  But 
it  is  quite  another  step  to  say  that  he  cannot  be  sued  there. 

The  technical  ground  for  refusing  a  right  of  action  dependent 
solely  on  foreign  letters  testamentary  is,  that  it  would  be  giving 
extraterritorial  force  to  the  judgment  or  decree  of  a  foreign 
court  or  officer,  and  an  interference  with  the  jurisdiction  of  our 
own  courts.  But  the  more  practical  ground  is  that  of  public 
policy  to  prevent  assets  from  being  taken  out  of  the  state  to  the 
possible  injury  of  our  own  citizens,  creditors,  who  might  thus 
be  forced  to  go  to  a  foreign  tribunal  to  obtain  satisfaction  of  their 
claims.  This  is  the  ground  on  which  it  was  put  by  Chief  Justice 
Gibson  in  Mothland  v.  Wireman,  3  Penr.  &  W.  185,  23  Am.  Dec. 
71,  where  he  said  that  such  a  rule  was  "indispensable  to  the  pro- 
tection of  the  domestic  creditors."  And  that  this  is  the  ground 
on  which  the  rule  is  enforced  is  shown  by  the  cases  on  ancillary 
administration,  which  uniformly  hold  that  the  duty  of  the  an- 
cillary administrator  here  is  to  account  to  domestic  creditors, 
and,  after  they  are  satisfied,  to  pay  over  the  balance  to  the  pri- 
mary or  domiciliary  administrator:  Miller's  Estate,  3  Eawle,  318; 
24  Am.  Dec.  345;  Parker's  Appeal,  61  Pa.  St.  478;  Barry's  Ap- 
peal, 88  Pa.  St.  131.  Some  ^^^  cases  hold  that  the  ancillary 
admiuistrator  may  distribute  to  foreign  creditors  who  present 
their  claims  here,  or  where  there  are  no  foreign  creditors,  even  to 
legatees:  Dent's  Appeal,  22  Pa.  St.  514;  Del  Valle's  Appeal,  3 
Cent.  Eep.  163;  Welles'  Estate,  161  Pa.  St.  218.  But  these  do 
not  affect  the  general  principle  that,  after  domestic  claimants 
are  protected,  our  courts  will  recognize  the  representative  au- 
thority of  a  foreign  administrator  by  turning  over  to  him  any 
surplus  that  may  remain  in  this  jurisdiction. 

Pennsylvania  has  always  been  liberal  in  comity  to  other  states. 
By  the  act  of  1705  concerning  the  probate  of  wills  (2  Stats,  at 
Large,  c.  133,  pp.  195-197),  all  letters  of  administration  granted 
out  of  the  province,  being  produced  here  under  the  seals  of  the 
courts  or  officers  granting  them,  were  declared  as  sufficient  to 
enable  the  executors  or  administrators  to  bring  actions  in  any 
court  as  if  said  letters  had  been  granted  here;  and  no  person 
pro"\dng  a  will  or  taking  out  letters  of    administration  in  any 
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couDty  of  the  province  was  obliged  to  do  so  again  in  any  other 
county,  "wherever  such  testator's  or  intestate's  estates  may  be." 
Following  this  act  it  was  held  in  McCuUough  v.  Young,  1  Binn. 
6t3,  that  an  administration  granted  in  Maryland  would  enable 
the  administrator  to  sue  here,  and  this  was  followed  in  other 
cases  noticed  more  particularly  hereafter,  though  there  is  a  nota- 
ble absence  of  any  reference  to  the  statute,  and  the  decisions  are 
put  on  the  ground  of  comity  alone.  In  Brodie  v.  Bickley,  3 
Eawle,  431,  however,  the  statute  was  apparently  overlooked 
entirely,  Gibson,  C.  J.,  saying:  "The  authority  of  an  adminis- 
trator, under  letters  granted  in  a  sister  state,  to  meddle  with 
the  assets  here  is  an  anomaly,  produced  by  an  unexampled  spirit 
of  comity  in  the  courts  of  this  state  which  will  probably  be 
attended  with  perplexity  and  confusion."  The  act  of  March  15, 
1832,  changed  the  law,  and  withdrew  the  authority  of  parties 
acting  under  foreign  letters.  But  that  act  was  held  in  Moore 
V.  Fields,  42  Pa.  St.  467,  not  to  apply  to  a  suit  by  a  foreign  ad- 
ministrator for  assets  which  had  never  been  subject  to  adminis- 
tration in  this  state,  and  subsequent  statutes  have  exempted  cer- 
tain classes  of  property  from  the  prohibition  of  the  act  of  1832. 
The  course  of  decision  and  enactment  on  this  subject  is  reviewed 
by  oui-  brother  Dean  in  Shinn's  Estate,  166  Pa.  St.  121,  45  Am. 
St.  Kep.  656,  and  need  not  be  further  discussed  here.  It  is  re- 
ferred to  only  to  show  that  the  policy  of  the  state,  both  legisla- 
tive and  judicial,  has  not  ^**  been  to  enforce  the  common  rule 
as  to  foreign  administrators  in  all  its  breadth,  even  in  regard  to 
suits  by  them,  and  a  fortiori  in  regard  to  suits  against  them 
which  stand  on  a  different  footing.  As  to  these  the  ground  of 
the  objection  entirely  fails.  A  suit  by  a  Pennsylvania  creditor 
against  a  foreign  executor  within  this  jurisdiction  does  not  seek 
to  take  any  assets  away,  to  the  prejudice  of  domestic  claimants, 
but,  on  the  contrary,  enlarges  the  protection  given  by  this  sov- 
ereignty to  its  own  citizens.  Our  cases  accordingly  show  that 
such  actions  have  been  sustained,  within  the  limitations  required 
by  duD  regard  to  the  precedence  of  other  courts  as  to  matters 
within  their  jurisdiction,  and  the  rights  of  executors  and  others 
answerable  to  such  jurisdiction. 

In  Swearingen  v.  Pendleton,  4  Serg.  &  R.  389,  the  defendant, 
being  executor  in  Virginia  and  also  in  Pennsylvania,  was  held 
liable  here  for  assets  in  his  hands  without  regard  to  whether 
they  came  to  him  here  or  in  Virginia,  and  it  was  not  a  good 
defense  that  he  had  not  yet  accounted  in  Virginia.  In  Evans 
V.  Tatem,  9  Serg.  &  E.  252,  11  Am.  Dec.  717,  the  defendant. 
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being  administratrix  in  Pennsylvania,  was  sued  in  Tennessee  and 
decree  entered  against  her.  Suit  then  being  brought  here  on 
that  decree,  and  defendant  pleading  that,  as  administratrix  in 
Pennsylvania,  she  was  not  amenable  to  the  courts  of  Tennessee, 
judgment  was  given  against  her,  Tilghman,  C.  J.,  saying: 
"Wherever  he  [the  executor]  goes  he  carries  with  him  the  obliga- 
tion to  administer  the  assets,'^  and,  citing  Swearingen  v.  Pendle- 
ton, 4  Serg.  &  R.  389,  "it  was  held  that  a  suit  might  be  sustained 
in  Pennsylvania  against  an  executor  who  had  administered  (i.  e., 
taken  out  letters  testamentary)  in  Virginia;  so  that  tliis  point 
may  be  considered  as  settled/^  Bryan  v.  McGee,  2  Wash.  C.  C. 
337,  was  a  bill  by  a  creditor  of  decedent  to  charge  the  adminis- 
trator, who  demurred  on  the  ground  that  he  was  administrator 
by  letters  in  New  Jersey  and  could  only  be  held  to  account  there, 
but  the  court  said:  "Defendant,  having  property  in  his  hands  be- 
longing to  the  estate  of  Davis  Magee,  may,  in  equity,  be  called 
upon  for  that  property  in  any  place." 

In  Brodie  v.  Bickley,  2  Eawle,  431,  already  referred  to,  the 
reaction  began,  and  it  was  said  by  Gibson,  C.  J.,  that  the  admin- 
istrator's commission  (i.  e.  his  representative  capacity)  "extends 
only  to  assets  of  which  the  ordinary  had  jurisdiction;  ^^-  and 
it  constitutes  him  a  representative  of  the  intestate  no  farther 
than  as  regards  the  administration  of  those  particular  assets," 
out  he  adds  also;  "As  was  held  in  Dowdale's  case,  6  Rep.  46,  an 
administrator  may  be  sued  in  a  foreign  country;  because  the  ac- 
tion, being  transitory,  follows  his  person,  and  the  jury  may 
inquire  of  assets  in  his  hands  at  home  or  abroad.  But  the  judg- 
ment would  not  affect  any  assets  the  administration  of  which 
had  not  been  committed  to  him."  What,  however,  was  decided 
in  the  case  was,  that  an  administrator  was  not  chargeable  with 
assets  in  another  jurisdiction  never  within  his  control,  and  thero 
M^as  no  such  privity  as  would  support  an  action  of  debt  against  an 
administrator  here  on  a  judgment  against  a  foreign  administrator 
of  the  same  intestate. 

The  same  principle  was  again  enforced  in  Mothland  v.  Wire- 
man,  3  Penr.  &  W.  185,  23  Am.  Dec.  71.  Chief  Justice  Gibson 
again  asserted  the  merely  local  authority  of  an  administrator  and 
repeated  his  disapproval  of  the  extent  to  which  comity  had  been 
caiTied.  But  the  decision  went  only  to  the  extent  that  an  admin- 
istrator here  was  not  chargeable-  with  assets  in  the  hands  of  a  co- 
adrainistrator  in  Maryland,  which  had  never  been  within  his 
control.  The  second  paragraph  of  the  syllabus  is  incorrect  in 
stating  that  he  would  not  be  chargeable  if  he  had  obtained  pos- 
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Beefion  of  the  Maryland  assets,  for  although  Chief  Justice  Gibson 
in  the  opinion  says,  "granting  the  assets  to  have  actually  come  to 
his  hands,  I  am  unable  to  see  why  he  should  account  for  them 
here";  yet  this  was  arguendo  only,  and  there  was  no  such  fact 
in  the  case,  as  is  pointed  out  by  our  brother  Dean  in  Shinn's 
Estate,  166  Pa.  St.  121,  45  Am.  St.  Rep.  656,  already  cited.  The 
next  ease,  Magraw  v.  Irwin,  87  Pa.  St.  139,  was  regarded  by  the 
learned  court  below  as  having  overruled  Swearingen  v.  Pendle- 
ton, 4  Serg.  &  E.  389,  Evans  v.  Tatem,  9  Serg.  &  R.  252, 11  Am. 
Dec.  717,  and  the  cases  heretofore  cited,  and  it  ifl  plain  that  the 
opinion  leans,  as  does  Chief  Justice  Gibson's  in  Brodie  v,  Bick- 
ley,  2  Rawle,  431,  and  Mothland  v.  Wireman,  3  Penr.  &  W.  185, 
23  Am.  Dec.  7 1,  against  the  earlier  doctrine.  But  a  careful  con- 
sideration of  the  facts  shows  that,  notwithstanding  the  un- 
friendly attitude  of  the  opinion,  the  authority  of  those  cases  is  not 
overthrown.  Magraw,  a  citizen  of  Maryland,  died  there,  and 
letters  testamentary  were  granted  there  to  his  widow,  who  filed 
an  account  and  was  awarded  certain  stocks  and  bonds  of  Pennsyl- 
vania corporations,  as  legatee.  These  were  the  only  assets  ever 
in  Pennsylvania,  and  they  were  withdrawn  by  the  executrix  ^*** 
under  the  authority  of  the  acts  of  1836  and  1850.  Then  the 
executrix  died,  and  the  defendant  was  appointed  administrator 
cum  testamento  annexo,  and,  coming  into  Pennsylvania,  was 
sued  by  another  nonresident,  a  creditor  of  his  testator.  The 
opinion  of  this  court,  quoting  the  general  rule  that  no  action 
lies  by  or  against  an  executor  except  in  the  forum  of  his  letters 
testamentary,  admits  that  it  is  in  conflict  with  Swearingen  v. 
Pendleton,  4  Serg.  &  R.  389,  and  Evans  v.  Tatem,  9  Serg.  &  R. 
252,  11  Am.  Dec.  717,  and,  as  already  said,  indicates  an  un- 
friendly attitude  to  those  cases,  but  continues  by  a  discussion  of 
the  facts,  and  gives  the  reason  of  the  decision  as  follows:  "By 
a  regular  and  valid  decree  those  assets  were  taken  out  of  her 
[the  widow's]  hands  as  administratrix  and  given  to  her  as  leg- 
atee  It  therefore  follows  that  the  succeeding  adminis- 
trator, the  plaintiff  in  error,  cannot  be  chargeable  either  here  or 
elsewhere,  with  the  assets  thus  administered  and  distributed.'' 
The  decision,  therefore,  goes  no  further  than  the  principle  of 
Brodie  v.  Biekley,  2  Rawle,  431,  and  Mothland  v.  Wireman,  3 
Penr.  &  A¥.  185,  23  Am.  Dec.  71,  that  an  administrator  is  not 
charfrcable  with  assets  in  another  state  which  have  never  been 
within  his  control,  or,  to  express  it  with  special  reference  to  the 
facts  of  the  case,  that  a  defense  of  plene  administravit  is  good, 
although  the  administration  was  in  another  state  and  by  a  prior 
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executor.  That  principle  is  soimd  and  in  harmony  with  all  our 
cases. 

Notwithstanding  the  adverse  criticism  to  which  Swearingen 
V.  Pendleton,  4  Serg.  &  R.  389,  and  the  other  cases  have  been 
subjected,  we  regard  them  as  of  unshaken  authority,  and  it  must 
be  taken  as  the  rule  in  Pennsylvania  that  a  foreign  executor 
within  the  jurisdiction  of  our  courts  is  liable  to  suit  by  a  resident 
creditor  of  his  decedent,  and  such  suit  will  be  sustained  unless  it 
trenches  unduly  on  the  jurisdiction  of  another  court  already  at- 
tached, or  would  expose  parties  subject  to  such  jurisdiction  to 
inequitable  burdens.  The  subject  of  defenses  to  such  actions  we 
are  not  called  upon  at  present  to  discuss. 

It  follows  that  the  demurrer  should  have  been  overruled.  The 
docket  entries  show  that  an  affidavit  of  defense  was  filed,  but, 
as  it  is  not  before  us,  we  cannot  enter  a  final  judgment. 

Judgment  reversed  and  record  remitted  for  further  proceed- 
ings. 

EXECUTORS  AND  ADMINISTRATORS  — FOREIGN  — SUITS 
AGAINST.— The  general  rule,  sustained  by  the  weight  of  authority, 
Is  that  no  action  or  suit  can  be  maintained  either  by  or  against  an 
administrator  outside  the  state  of  his  appointment,  until  he  has  first 
taken  letters  in  the  foreign  jurisdiction:  Extended  note  to  Shinn's  Es- 
tate, 45  Am.  St.  Rep.  672;  also,  notes  to  Jaclison  v.  Johnson,  89  Am. 
Dec.  273.  If  foreign  executors  or  administrators  come  within  the 
jurisdictional  limits  of  a  state,  they  are  liable  to  be  sued  there  by 
creditors  or  to  be  brought  to  an  account  by  legatees  or  distributees: 
Extended  note  to  Alley  v.  Caspar!,  6  Am.  St.  Rep.  184;  McCuUy  v. 
€ooper,  114  Cal.  258;  55  Am.  St  Bep.  66,  and  note. 


Heron  v,  Phcenix  Mutual  Fire  Insuranob  Co. 

[180  Pennsylvania  State,  257.] 

INSURANCE— FIREWORKS,  CONDITION  AGAINST  KEEP- 
ING.—If  a  fire  insurance  policy  provides  that  it  shall  be  void,  "if 
the  hazard  be  Increased  by  any  means  within  the  control  or  knowl- 
edge of  the  insured  or  if  there  be  kept,  used,  or  allowed  on  the  above 
premises  fireworks,"  and  other  named  explosives,  the  temporary 
storing  of  an  assorted  lot  of  fireworks  on  the  Insured  premises, 
though  for  celebration  purposes,  with  the  knowledge  and  consent  of 
the  insured.  Is  such  a  breach  of  the  condition  of  the  policy  as  to  abso- 
lutely avoid  it  in  case  of  loss  arising  from  the  accidental  exjdoBlon 
of  such  fireworks. 

H.  H.  Gilkyson,  for  the  appellant. 

B  T.  Corn  well  and  G.  G.  Comwell,  for  the  appellee. 

«»»  STERRETT,  C.  J.     This  action  of  assumpsit,  brought  to 
recover  the  value  of  certain  household  goods,  etc.,  insured  by  de- 
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fendant  company  and  destroyed  by  fire  on  July  3,  1895,  involvea 
the  construction  of  certain  provisions  of  the  policy  in  suit. 

There  is  no  controversy  as  to  any  of  the  material  facts.  For 
the  purpose  of  celebrating  the  4th  of  July  of  that  year,  plain- 
tift  bought  a  lot  of  assorted  fireworks,  which  were  delivered  at 
his  residence  on  the  morning  of  the  3d,  and  were  shortly  after- 
ward, with  his  knowledge  and  approbation,  placed  in  the  parlor 
for  use  on  the  following  evening.  In  some  unexplained  way, 
they  took  fire  on  the  afternoon  of  the  same  day,  and  caused  the 
damages  for  which  this  suit  was  brought. 

The  defense  interposed  by  the  insurance  company  was,  that 
*****  placing  the  fireworks  in  plaintiff's  house,  with  his  knowl- 
edge and  consent,  and  permitting  them  to  remain  there,  was  a 
violation  of  the  following  clause  of  the  policy,  and  rendered  the 
latter  void:  "This  entire  policy,  unless  otherwise  provided  by 
agreement  indorsed  thereon  or  added  thereto,  shall  be  void 
....  if  the  hazard  be  increased  by  any  means  within  the  con- 
trol or  knowledge  of  the  insured,  ....  or  if  (any  usage  or  cus- 
tom of  trade  or  manufacture  to  the  contrary  notwithstanding) 
there  be  kept,  used,  or  allowed  on  the  above-described  premises, 
benzine,  benzole,  dynamite,  ether,  fireworks,  gasoline,  greek  fire, 
gunpowder  exceeding  twenty-five  pounds  in  quantity,  naphtha, 
nitroglycerine,  or  other  explosives,  phosphorus,  or  petroleum  or 
any  of  its  products  of  greater  inflammability  than  kerosene  oil 
of  the  United  States  standard  (which  last  may  be  used  for  lights 
and  kept  for  sale  according  to  law,  but  in  quantities  not  exceed- 
ing five  barrels,  provided  it  be  drawn  and  lamps  filled  by  day- 
light or  at  a  distance  not  less  than  ten  feet  from  artificial  light)." 

The  defendant's  contention  as  to  the  proper  construction  of 
the  above-quoted  clause  is  clearly  presented  in  its  requests  for 
charge  recited  in  the  first  three  specifications,  respectively. 
Each  of  these  requests  were  refused  by  the  learned  trial  judge, 
and  the  jury  was  instructed  to  find  for  the  plaintiff  the  amount 
of  the  loss  he  "sustained  by  reason  of  the  fire.*'  The  third  re- 
quest was  that,  "under  all  the  evidence  in  the  case,  the  verdict 
of  the  jury  must  be  for  the  defendant.'* 

We  have  never  gone  to  the  length  that  other  courts  have  in 
construing  away  express  provisions  or  stipulations  as  to  forfeit- 
ure. While  some  hold  that  it  is  permissible  to  use  the  articles 
prohibited  by  the  general  printed  clause,  provided  they  are  such 
as  naturally  pertain  to  the  stock  of  goods  or  property  described 
in  the  written  part  of  the  policy,  this  court  has  refused  to  go 
80  far.    In  Birmingham  Fire  Ins.  Co.  v.  Kroegher,  83  Pa.  St.  66, 
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24  Am.  Rep.  147,  where  petroleum  was  kept  for  sale  in  a  country 
store  in  violation  of  a  printed  clause  very  similar  to  that  above 
quoted,  this  court  said:  "If  the  question  were  whether  this  kind 
Ojt'  oil  was  an  article  of  merchandise  ordinarily  included  in  the 
stock  of  a  country  store,  or  if  it  were  only  an  inquiry  as  to  the 
increase  of  risk,  it  might  well  be  referred  to  the  jury.  But  it  is 
nothing  of  the  kind;  it  is  an  express  stipulation  that  petroleum 
or  its  ^^^  products  shall  not  be  kept  on  the  premises,  and,  if  it 
be  so  kept,  the  policy  is  void.  It  matters  not  that  it  was  part  of 
a  customary  stock  of  goods,  for  by  express  contract  it  was  ex- 
eluded.'^  This  case  was  followed  in  Lancaster  Fire  Ins.  Co.  v. 
Lenheim,  89  Pa.  St.  497,  33  Am.  Eep.  778,  and  must  be  accepted 
as  the  settled  construction  of  such  conditions.  In  the  first  of 
these  cases,  however — Birmingham  Fire  Ins.  Co.  v.  Kroegher, 
83  Pa.  St.  66,  24  Am.  Rep.  147 — a  qualification  was  suggested 
which  has  since  been  adopted,  and  which  the  learned  trial  judge 
in  this  case  sought  to  carry  to  a  length  not  warranted  by  any  of 
our  cases.  It  was  there  said  by  Mr.  Justice  Gordon:  "It  is  prob- 
able that  this  provision  would  not  apply  to  the  oil  used  in  light- 
ing the  premises,  for  such  a  use  has,  in  these  days,  become  a 
necessity  for  all  buildings  in  the  country  in  which  light  is  re- 
quired during  the  night.'*  This  suggested  distinction,  in  prin- 
ciple, has  since  been  adopted  in  Mears  v.  Humboldt  Fire  Ins.  Co., 
92  Pa.  St.  15,  37  Am.  Eep.  647,  Lancaster  Silver  Plate  Co.  v. 
National  Fire  Ins.  Co.,  170  Pa.  St.  151,  50  Am.  St.  Rep.  753,  and 
Lancaster  etc.  Ins.  Co.  v.  Manchester  Fire  Assur.  Co..  170  Pa.  St. 
166.  In  the  latter,  our  brother  Dean,  speaking  for  the  court, 
said:  "If  the  fact  were  that  the  use  were  a  necessary  one  in  con- 
ducting the  business,  then  it  must  be  presumed  the  intent  of  the 
parties  was  to  insure  the  subject  of  the  contract  as  it  then  was, 
and  as  it  would  continue  to  be  during  the  life  of  the  policy, 
noiMdthstanding  the  printed  condition,"  A  further  and  fuller 
discussion  of  this  subject  will  be  found  in  the  next  preceding 
ease — Lancaster  Silver  Plate  Co.  v.  National  Fire  Ins.  Co.,  170 
Pa.  St.  151;  50  Am.  St.  Rep.  753.  These  cases  rest  on  the 
necessary  and  contemplated  use  of  the  property,  and  cannot  be 
supported  on  any  other  ground.  They  furnish  no  warrant  for 
the  advanced  position  taken  by  the  plaintiff  in  this  case.  There 
is  no  ground  for  a  presumption  that  the  parties  here  contem- 
plated even  the  temporary  presence  of  fireworks  in  the  insured 
building  in  the  face  of  an  express  contract  to  the  contrary. 

If  the  policy  had  contained  only  the  clause  relating  to  in- 
creased **liazard"  above  quoted,  the  case  should  have  gone  to 
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the  jury,  hut  the  additional  prohibitory  clause  made  it  incum- 
bent on  the  court  to  withdraw  it  from  their  consideration  by 
affirmance  of  defendant's  third  point.    In  view  of  the  undis« 
puted  evidence  in  the  case,  it  was  error  not  to  do  so. 
Judgment  reversed. 

INSURANCE— FIRE— CONDITION  AGAINST  COMBUSTIBLBT 
AND  DANGEROUS  SUBSTANCES.— A  clause  in  a  policy  of  insur- 
ance prohibiting-  ilie  keepiuj^  or  use  of  inllammable  or  combustible 
materials,  is  a  part  cf  tlie  contract  of  insurance,  and  such  keeping  or 
use  will  avoid  tlie  policy  unless  tliey  were  incidental  to  tlie  business, 
adopted  from  necessity  or  custom,  and  recognized  by  tlie  insurer,  or 
tlie  combustibles  were  kept  in  small  quantities  for  a  special  and  not 
dangerous  purpose:  Note  to  Marll  v.  Connecticut  etc.  Ins,  Co.,  51  Am. 
St.  Rep.  107.  See,  also,  note  to  McKinney  v.  German  etc.  Ins.  Co., 
46  Am.  St.  Rep.  863.  and  Wheeler  T.  Trader's  Ins.  Co.,  62  N.  H.  450; 
13  Am.  St.  Rep.  582,  and  note. 
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[180  Pennsylvania  State,  o!5.] 

DEEDS— PRESUMPTION  OF  DELIVE.RY.— The  signing,  at- 
testation, and  acknowledgment  of  a  deed  by  the  grantor  and  the  re- 
cording of  it  raise  a  presumption  of  delivery,  which  cannot  be  over- 
come by  declarations  of  the  grantor  that  the  deed  was  not  delivered.. 

DEEDS  — SUBSEQUENT  POSSESSION  BY  VENDOR- 
TRUST— STATUTE  OF  LIMITATIONS.— The  possession  of  land  b^ 
a  vendor,  after  execution  and  delivery  of  a  deed  therefor,  is  in  trust 
for  the  vendee,  and  the  statute  of  limitations  does  not  be^in  to  run 
until  the  vendor  asserts  an  adverse  holding  by  some  unequivocal  act; 
brought  to  the  knowledge  of  the  vendee. 

PARENT  AND  CHILD— CONVEYANCES  BETWEEN— PRE- 
SUMPTION.— If  a  parent  purchases  land  in  the  name  of  his  son,  the 
purchase  is  deemed  prima  facie  an  advancement,  so  as  to  rebut  the 
presumption  of  a  resulting  trust  for  the  parent. 

PARENT  AND  CHILD— CONVEYANCES  BETWEEN— AD- 
VANCEMENT.—If  land  owned  by  a  partnership  is,  by  direction  of  a 
father,  convened  by  it  to  his  son  in  part  payment  of  a  debt  owing 
from  the  firm  to  the  father,  and  the  deed,  after  being  recorded,  is 
left  by  the  son  with  his  father  for  safekeeping,  the  firm  conti  Miing 
to  collect  part  of  the  rents  until  its  dissolution,  after  which  the  son 
collects  them  without  interference  or  question,  although  neither  the 
father  nor  the  son  has  ever  been  in  actual  possession  of  the  property, 
the  son  is  entitled  to  recover  the  property  as  against  a  tenant  of  his 
father's  executor,  especially  when  there  is  uncontradicted  evidenoe 
to  show  declarations  by  the  father  that  he  intended  to  give  the  prop- 
erty to  such  son,  and  that  after  the  execution  of  the  deed  he  declared 
that  he  had  provided  for  such  son  by  conveying  to  him  directly  the 
property  in  dispute,  together  with  other  property. 

P.  P.  Prichard,  B.  Gilpin,  and  J.  G.  Johnson,  for  the  appellant. 

G.  P.  Rich  and  H.  C.  Boyer,  for  the  appellee. 
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**•  GllEEN,  J.  The  plaintiff  held  a  deed  in  fee  simple  for 
the  property  in  ^^"^  question,  and  on  the  apparent  state  of  the 
title  he  had  a  right  to  recover,  unless  the  defendant  had  a  better 
title.  The  defendant  being  a  mere  tenant  in  possession,  the  de- 
fense was  really  made  by  her  lessors,  who  were  the  executors  of 
the  will  of  William  H.  Kern,  deceased.  The  plaintiff  was  a  son 
of  the  deceased,  and  the  title  set  up  by  the  executrix  was  an 
equitable  title  in  their  testator.  This  equitable  title  was  based 
upon  an  allegation  that  the  testator  had  furnished  the  consid- 
eration of  the  deed,  and  therefore  became  the  equitable  owner  by 
way  of  a  resulting  trust.  In  point  of  fact,  the  deed  was  taken  by 
the  firm  of  Hall  &  Kern,  for  bricks  furnished  by  them,  but  they 
were  so  heavily  indebted  to  William  H.  Kern  that  they  turned 
it  over  to  him  in  part  payment,  and  therefore  never  held  any 
title  themselves.  It  is  true  they  were  allowed  to  collect  the 
rents  for  several  years,  but  it  is  manifest  from  the  undisputed 
testimony  in  the  case  that  this  was  permitted  by  the  kind  indul- 
gence of  William  H.  Kern,  and  the  rents  were  not  received  by 
them  as  real  owners  of  the  equitable  title.  On  the  trial,  there- 
fore, the  real  question  in  controversy  was,  who  was  the  owner 
as  between  Walter  E.  Kern,  the  plaintiff,  and  William  H.  Kern, 
the  decedent.  The  learned  counsel  for  the  defendant  thus  states 
the  question  at  issue.  "The  plaintiff,  however,  relies  upon  an 
alleged  gift  to  him  of  the  equitable  title  to  this  property;  and 
the  sole  question  in  this  case  is,  whether  the  evidence  is  sufficient 
to  establish  such  a  gift.  The  defendant  contended  that  it  was 
not,  and  that  the  court  below  should  have  instructed  the  jury  to 
find  for  the  defendant.  The  plaintiff  contended  that  it  was  suf- 
ficient. This  is  the  only  question."  So  far  as  the  plaintiff  is 
concerned,  he  was  not  in  the  attitude  of  one  claiming  to  recover 
land  by  an  equitable  title  as  against  one  holding  the  legal  title, 
because  he  himself  held  the  legal  title,  and  it  was  the  defendant 
who  was  trying  to  deprive  him  of  that  title,  by  proving  an  ad- 
verse equitable  title  on  the  part  of  William  H.  Kern.  The  proof 
to  support  that  claim  was  entirely  in  parol,  and  consisted  of 
verbal  testimony  to  prove  facts  in  pais  essential  to  establish  an 
equitable,  as  against  a  legal,  title.  It  is  scarcely  correct,  there- 
fore, to  say  of  the  plaintiff's  claim  of  title  that  it  rests  alone  upon 
the  sufficiency  of  parol  proof  to  defeat  a  legal,  and  establish  an 
equitable,  title.  In  view  of  the  actual  state  of  the  testimony, 
which  was  substantially  undisputed,  the  ^^^  contest  may  be  re- 
garded as  a  controversy  between  two  adverse  claimants  to  an 
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equitable  title,  the  plaintiff  having  the  advantage  of  holding 
i^e  legal  title  by  an  unquestioned  deed  in  fee  simple. 

The  learned  court  below  submitted  the  question  arising  out 
of  the  parol  testimony  to  the  jury,  who  found  in  favor  of  the 
plaintiff,  and  the  defendant  claims  there  was  error  in  such  sub- 
mission, and  that  there  should  have  been  a  binding  instruction 
in  favor  of  the  defendant.  As  the  defendant's  testimony  to  de- 
feat the  plaintiff's  clear  legal  title  rested  entirely  in  parol,  it  must 
necessarily  have  been  adjudged  by  the  jury,  and,  as  the  plain- 
tiff's clear  legal  title  was  derived  from  a  deed  in  fee  simple,  the 
question  whether  his  claim  to  the  equitable  title,  in  so  far  as  it 
was  founded  upon  parol  testimony,  should  be  submitted  to  the 
jury,  was  scarcely  debatable.  We  are  quite  clearly  of  opinion 
that  the  case  in  this  aspect  was  necessarily  for  the  jury.  The 
learned  court  below  left  it  to  the  jury  in  this  way:  "Yon  will 
examine  all  of  the  testimony  carefully  and  reach  a  conclusion 
as  to  whether  or  not  William  II.  Kern  intended  to  give,  and  did 
give,  this  property  to  his  son  Walter.  If  he  did,  your  verdict 
will  be  for  the  plaintiff.  If  he  did  not,  your  verdict  will  be  for 
the  defendant." 

An  examination  of  the  testimony  shows  that  the  actual  facts 
of  the  transaction  were  testified  to  only  by  one  witness,  to  wit, 
Howard  11.  Kern,  a  brother  of  the  plaintiff,  and  a  son  of  the 
decedent,  William  H.  Kern.  It  is  upon  his  testimony  that  the 
case  for  the  defendant,  as  well  as  for  the  plaintiff,  turns.  He 
was  a  member  of  the  firm  of  Hall  &  Kern  who  furnished  the 
bricks  for  which  the  deed  was  given.  Kemembering  now  that 
the  question  was,  whether  William  H.  Kern  intended  to  give, 
and  did  give,  the  property  to  Walter  E.  Kern,  let  us  consider  his 
testimony  briefly. 

After  describing  his  firm  and  their  business,  he  was  asked: 
"Q.  And  how  did  the  title  come  to  be  conveyed  to  your  brother 
Walter,  if  you  know?  A.  We  were  always  obtaining  money 
from  William  H.  Kern,  and  very  frequently  in  taking  opera- 
tions it  was  necessary  for  us  to  take  either  a  mortgage  or  some 
property,  and,  not  being  able  to  handle  it  ourselves,  we  got  money 
from  William  H.  Kern,  and  paid  him  back  in  properties,  and  at 
his  request  the  property  was  put  in  the  nanie  of  Walter  E.  Kern. 
^^^  ....  Q.  At  the  present  I  am  asking  you  whether,  at  the 
time  this  title  was  placed  in  your  brother's  name,  your  father 
gave  any  reason  for  it  at  that  time,  or  what  was  said  upon  the  sub- 
ject? A.  He  wanted  to  give  the  property  to  Walter.  Q.  He 
said  so  at  that  time?  A.  Yes,  he  said  so.  Q.  Tell  us  what  he 
said.    A.  I  made  the  negotiation  with  him  as  I  did  others,  and 
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I  said,  Top,  when  we  take  this  house  we  can't  hold  it;  we  want 
money  right  along,  and  what  will  we  do  with  the  house?'  And 
he  says,  'Give  it  to  Walter,  and  if  you  want  any  money,  if  you 
have  to  have  it,  come  and  see  me.' " 

The  witness  then  testified  that  the  firm  had  the  deed  pre- 
pared and  title  made  to  Walter  K.  Kern.  Being  inquired  of  as 
to  a  subsequent  conversation  with  William  H.  Kern  in  regard 
to  the  property  of  the  latter,  he  said  he  had  such  a  conversation 
in  1891.  He  was  asked,  "Q.  You  mean  in  1891  you  had  a  con- 
versation with  him  on  the  subject  of  property  in  general  which 
he  placed  in  Walter's  name?  A.  In  general.  Q.  That  in- 
cluded this  property  as  well?  A.  Yes,  sir.  Q.  Will  you  tell 
us  what  that  conversation  was?  A.  In  1891  I  was  in  the  bank 
one  day,  and  I  §aid,  'Pop,  don't  you  think  you  had  better  get 
your  affairs  into  some  sort  of  shape?  Something  might  happen 
to  you.'  And  he  said,  'Yes,  I  do.'  He  says,  *I  have  made  a  will, 
my  son.'  J  said,  'Is  that  so?  Where  is  it?'  He  says,  'It  is 
around  at  Mr.  Gilpin's  office;  go  around  and  get  it  and  look  at 
it,  and  see  what  you  think  of  it.'  I  says,  'No;  I  don't  think  that 
is  altogether  right;  you  either  get  it  or  send  for  it,  and  I  will 
come  here.'  So  he  did,  and  I  looked  at  the  will  and  read  it 
over,  and  I  says,  'That  is  all  right;  where  do  Walter  and  myself 
come  in?'  He  said,  'Well,  now,  I  want  to  talk  about  that  mat- 
ter; here  are  a  list  of  properties  that  I  have  given  Walter.'  And 
he  had  a  list  there  with  a  lot  of  property  on  it  and  values  which 
he  had  set  on  each  property — ^what  he  considered  that  that 
property  was  worth.  Q.  Do  you  recollect  whether  this  prop- 
erty was  on  that  list  or  not?  A.  Yes,  sir.  Q.  This  property 
was  on  that  list?  A.  Yes,  and  he  had  them  figured  up  there, 
and  he  said,  'What  do  you  think  of  these  values?'  I  said,  'Oh, 
that  is  a  mere  matter  of  opinion;  of  course,  I  presume  they  are 
worth  that  if  you  can  find  anybody  to  give  it.'  'Now,'  he  said, 
'taking  tliat  into  consideration,  and  what  I  have  done  for  you, 
and  what  I  intend  to  do  for  ^^**  your  children.'  ....  He  said, 
'I  think  that  will  be  a  fair  distribution.*  He  gave  his  present 
wife  quite  a  number  of  properties,  and  we  talked  that  over,  and 
he  said  he  would  take  care  later  on  for  the  children,  which  he 
did."  "Q.  l^id  you  ever  have  any  conversation  with  your  father, 
prior  to  his  marriage  to  the  present  Mrs.  Kern,  on  the  subject  of 
this  property?  A.  He  talked  about  that  property,  and  other 
properties,  always  as  Walter's  property,  asking  how  they  were 
kept  up,  and  so  forth."  Speaking  of  another  conversation  with 
his  father  at  the  bank  when  his  father  announced  his  intention 
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to  marry  again,  he  testified  that  his  father  said,  "Now,  I  don't 
want  any  trouble  in  the  family,  son;  I  want  this  thing  to  be  all 
harmonious;  I  have  done  a  great  deal  for  AValter;  I  have  given 
him  certain  properties,'^  enumerating  them,  and  said,  "I  hava 
done  a  great  deal  for  you,  and  I  will  do  a  great  deal  more."  He 
said,  "1  want  this  thing  to  take  place,  and  I  want  it  to  be  satis- 
factory to  the  family."  Q.  Now  you  say  he  enumerated  them. 
Do  you  recall  whether  this  particular  property  was  in  them? 
A.  That  property  was  in;  yes,. sir,"  In  reply  to  another  ques- 
tion in  regard  to  the  deed  for  this  and  other  properties  he  said: 
"I  had  several  conversations,  but  the  last  one  was  on  the  6th  oi' 
March,  1893,  Just  prior  to  his  going  south,  in  which  he  told  me 
that  he  wanted  Walter — for  me  to  see  that  Walter  came  in  there 
and  took  his  deeds  away.  Q.  Said  what?  A.  You  see  that 
Walter  comes  in  and  takes  his  deeds  awaj.  He  said,  'You  see 
Walt,  and  tell  him  to  take  his  deeds  away.  I  told  him  two  or 
three  times,  and  he  didn't  do  it.'  .  .  .  .  Q.  Have  you  ftny  knowl- 
edge of  other  properties  that  were  purchased  by  your  father  and 
given  to  his  son  Walter?  A.  Yes;  I  know  them  all.  Q.  Can 
you  tell  us  about  how  many  j^roperties  there  were  altogether? 
A.  Probably  fifteen,  may  be  more.  I  can  run  them  all  of!  if 
you  want  them.  Q.  In  different  parts- of  the  city?  A.  Yes, 
sir.  Q.  Worth  about  how  much  in  the  whole,  in  round  num- 
bers? A.  Fifty  thousand  dollars."  In  reply  to  another  ques- 
tion he  said,  '"'At  that  time,  in  1891,  William  II.  Kern  6aid  that 
he  had  given  these  properties  to  Walter,  enumerating  them,  and 
it  was  with  a  view  of  having  Walter  provided  for,  and  he  was 
going  to  provide  for  my  children,  so  that  the  two  families  would 
not  clash.  He  said  'I  don't  want,  after  I  am  dead,  any  fighting 
or  quarreling  at  all;  I  want  everything  to  be  satisfactory  '**  and 
I  want  to  do  what  is  right  for  you  boys.'  "  In  answer  to  another 
question  as  to  a  conversation  with  his  father,  he  said,  "He  was 
going  on  a  trip  in  1891 — in  the  fall,  I  think  it  was,  in  the  fall  or 
the  summer,  the  late  summer — prior  to  going  I  happened  into  the 
bank,  and  father  told  me  that  Walter  had  been  there,  and  that 
he  had  given  him  the  deeds  for  the  properties  which  were  in  his 
name,  which  he  had  given  him,  and  that  Walter  had  returned 
them  to  him  for  safekeeping." 

The  merest  inspection  of  the  foregoing  testimony  shows  that 
if  it  was  believed,  and  that  was  for  the  jury,  it  tended  strongly 
to  prove  that  the  transaction  at  the  very  beginning  was  intended 
as  an  absolute  gift  of  the  property  to  Walter  K.  Kern,  in  fee  sim- 
ple, without  any  distinction  of  legal  and  equitable  titles.     The 
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witness  said  that  Hall  &  Kern  were  instructed  by  "William 
H.  Kem  to  have  the  deed  made  to  Walter  E.  Kern,  as 
he  wanted  to  give  it  to  him.  In  all  the  conversations  he 
constantly  spoke  of  having  given  it  to  Walter,  and,  in  dis- 
cussing the  division  he  had  made  of  his  property  as  between 
his  two  sons,  he  spoke  of  this  property  as  included  in  the 
list  of  those  he  had  given  to  Walter.  This  aspect  of  the  testi- 
mony materially  changes  the  character  of  the  question  at  issue. 
It  is  not  a  controversy  as  to  whether  the  plaintiff  was  seeking  to 
acquire  an  equitable  title,  either  as  against  the  legal  title  or  by 
the  force  of  parol  facts  which  would  suffice  to  create  an  equitable 
title,  but  whether  he  was  all  the  time  the  owner  of  the  whole 
title,  legal  and  equitable,  by  virtue  of  a  solemn  deed  therefor  duly 
executed  and  delivered.  The  deed  in  terms  conveyed  the  whole 
title;  it  was  recorded  almost  immediately,  thus  eliminating  all 
questions  of  delivery,  and  if  it  was  intended  as  a  complete  tians- 
fer  of  the  whole  title  it  was  efficacious  to  that  end  from  the  be- 
ginning. In  Ingles  v.  Ingles,  150  Pa.  St.  397,  it  was  held  that 
the  signing,  attestation,  and  acknowledgment  of  a  deed  by  the 
grantor  and  the  recording  of  it  raises  a  presumption  of  delivery 
which  cannot  be  overcome  by  declarations  of  the  grantor  that  the 
deed  was  not  delivered.  The  possession  of  real  estate  by  a  ven- 
dor, after  execution  and  delivery  of  a  deed  therefor,  is  in  trust 
for  the  vendee,  and  the  statute  of  limitations  will  not  begin  to 
run  until  the  vendor  asserts  an  adverse  holding  by  some  unequiv- 
ocal act  brought  to  the  knowledge  of  the  vendee:  See,  also,  Con- 
nor V.  Bell,  153  Pa.  St.  444.  Even,  therefore,  s^a  jf  William  H. 
Kern  had  been  the  former  owner,  and  had  made  the  deed  to  his 
son  himself  and  had  it  recorded,  and,  nevertheless,  had  remained 
in  possession,  he  would  have  been  a  trustee  for  his  son  so  far  as 
the  title  was  concerned.  In  Ingles  v.  Ingles,  150  Pa.  St.  397,  we 
said:  "This  well-established  rule  applies  with  special  force  be- 
tween a  father  and  his  son.  In  such  instances,  it  is  not  unusual 
for  the  vendee  to  leave  the  vendor  in  possession  for  an  indefinite 
period  or  even  for  life.  Such  transactions  are  often  arrange- 
ments to  suit  the  family  convenience.  The  possession  of  the  ven- 
dor is  the  possession  of  the  vendee." 

But  in  this  ease  William  II.  Kern  was  not  the  grantor  of  the 
title,  and  he  never  was  in  the  actual  possession  of  the  property. 
He  allowed  Hall  &  Kern  to  take  the  rents  for  several  years,  as 
he  was  constantly  lending  them  money.  When  they  ceased  busi- 
ness the  rents  were  paid  to  William  H.  Kern,  and  Walter  R. 
Kern  did  not  interfere.     But  he  certainly  did  not  lose  his  title 
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under  the  deed  by  so  doing.  We  discover  nothing  in  the  testi- 
moDy  inconsistent  with  the  avowed  purpose  of  William  H.  Kem 
to  make  an  absolute  gift  of  the  property  to  his  son,  Walter  R. 
Kern,  by  means  of  the  deed  of  1876,  from  the  former  owner.  On 
the  contrary,  the  great  weight  of  the  testimony  is  that  he  delib- 
erately intended  so  to  do,  and  to  embody  the  conveyance  as  a 
part  of  the  provision  he  wished  to  make,  and  did  make,  for  his 
son's  support.  It  would  have  been  serious  error  to  withdraw 
from  the  jury  the  question  of  intent  to  make  the  gift  to  his  son, 
and  it  was,  we  think,  quite  as  much  as  the  defendant  could  ex- 
pect to  have  it  so  submitted.  The  jury  having  found,  upon  tes- 
timony sufficient  for  that  purpose,  that  William  H.  Kern  did  in- 
tend to  give  the  property  to  his  son  Walter  R.  Kem,  and  caused 
a  deed  to  be  made  in  accordance  therewith,  the  court  below  and 
this  court  would  be  precluded  from  any  inference  that  the  deed 
conveyed  only  the  bare  legal  title,  leaving  the  equitable  title  still 
open  to  contest.  This  is  especially  the  case  where  the  transac- 
tion is  between  father  and  son.  In  Phillips  v.  Gregg,  10  Watts, 
158,  36  Am.  Dec.  158,  it  was  held  that,  if  a  parent  purchase  land 
in  the  name  of  his  son,  it  will  prima  facie  be  deemed  an  advance- 
ment, so  as  to  rebut  the  presumption  of  a  resulting  trust  for 
the  parent.  Rogers,  J.,  delivering  the  opinion  said:  "It  is  a  gen- 
eral rule  in  equity  that  when  a  man  buys  land  in  the  name  of  an- 
other, and  pays  the  consideration  money,  ^^^  the  land  will  gen- 
erally be  held  by  the  grantee  in  trust  for  the  person  who  so  paid 
the  purchase  money.  But  the  doctrine  must  be  taken  with  some 
exceptions,  which  are  not  inconsistent  with  the  general  principle. 
For  when  a  parent  purchases  in  the  name  of  the  son,  the  purchase 
will  be  deemed  prima  facie  an  advancement,  so  as  to  rebut  the 
presumption  of  a  resulting  trust  for  the  parent.  The  moral  ob- 
ligation of  a  parent  to  provide  for  his  children  is  the  foundation 
of  the  exception  or  rather  of  the  rebutter  of  the  presumption; 
sinr'e  it  is  not  only  natural,  but  reasonable,  to  presume  that  a  par- 
ent, by  purchasing  in  the  name  of  a  child,  means  a  benefit  to  the 
lat'ier,  in  discharge  of  the  moral  obligation,  and  also  as  a  token 
of  parental  affection."  In  view  of  the  whole  testimony  in  this 
case,  we  do  not  see  how  we  can  sustain  either  of  the  assignments 
of  error,  and  they  ar«  therefore  dismissed. 

Judgment  affirmed  and  appeal  dismissed  at  the  cost  of  the  de- 
fendant. 


DEEDS— PRESUMPTIONS  AS  TO     DELIVERY.— The     aeknowl- 

edgment  or  recording  of  a  deed  is  not  delivery,  but  only  evidence  of 
It;  and  such  evidence  is  merely  presumptive,  not  conclusive,  evidence 
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of  delivery.  But  in  some  jurisdictions,  the  recording  of  a  deed,  or 
having  it  recorded,  Is  regarded  as  equivalent  to  a  delivery  thereof,  or 
as  sufficient,  if  not  conclusive,  evidence  of  delivery.  At  least,  if  the 
deed  is  placed  on  record  with  the  intent  that  it  shall  pass  the  title  to 
the  grantee,  it  constitutes  a  good  delivery.  When  the  deed  is  re- 
corded with  such  intent,  especially  when  it  runs  from  a  parent  to 
bis  child,  actual  manual  delivery  and  formal  acceptance  are  not  es- 
sential to  the  validity  of  the  conveyance:  Monogi'aphic  note  to  Brown 
V.  Westerfield,  53  Am.  St.  Rep.  549,  on  what  is  a  delivery  of  a  deed. 

Adveese  possession— vendor  and  purohaser— con- 
tinued POSSESSION  OF  VENDOR  AFTER  DEED  DELIVER- 
ED.—Continued  use  and  occupation  by  grantor  of  land  is  not  evi- 
dence that  his  possession  is  adverse  to  his  grantee;  on  the  other 
hand,  his  pot^session  is  presumed  to  be  under  and  in  subordination  to 
the  legal  title  held  by  his  grantee,  for  he  is  estopped  by  his  deed  from 
claiming  that  his  holding  is  adverse:  Schwallbacli  v.  Chicago  etc. 
R.  R.  Co.,  69  Wis.  292;  2  Am.  St.  Rep.  740,  and  note;  Rowe  v.  Becli- 
«tt,  30  Ind.  154;  95  Am.  Dec.  676,  and  note.  See,  also,  Gilliam  v. 
Bird,  8  Ired.  280;  49  Am.  Dec.  379,  and  extended  note. 

ADVANCEMENT— WHEN  PRESUMED  IN  CONVEYANCES  BE- 
TWEEN PARENT  AND  CHILD.— A  purchase  of  land  by  a  father  in 
the  name  of  his  children  is  presumed  to  be  an  advancement  to  them 
iby  him,  and  the  equitable,  as  well  as  the  legal,  title  vests  In  them. 
And  the  fact  that  the  father  talses  possession,  maiies  improvements, 
and  receives  the  rents  and  profits  is  not  sufficient  to  show  that  an 
advancement  was  not  intended:  Bogy  v.  Roberts,  48  Arli.  17;  3  Am. 
St.  Rep.  211.  See,  also,  Allen  v.  De  Groodt,  98  Mo.  159;  14  Am.  St. 
Rep.  626.  Conveyances  of  land  by  parent  to  child  for  a  consideration 
named  therein  of  natural  love  and  affection,  or  for  a  nominal  valua- 
ble consideration,  are  presumptively  an  advancement:  Hattersley  v. 
Bissett,  51  N.  J.  Eq.  597;  40  Am.  St.  Rep.  532,  and  note.  A  purchase 
of  land  by  parent  In  the  name  of  a  child  Is  prima  facie  an  advance- 
ment, so  as  to  rebut  the  presumption  of  a  trust  resulting  for  the  par- 
ent: Smith  V.  Strahan,  16  Tex.  314;  67  Am.  Dec.  622,  and  note. 
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AUCTIONS— PUFFERS.- The  employment  of  puffers  by  own- 
ers selling  at  auction  with  a  view  to  raise  the  price  on  bona  fide  bid- 
ders is  a  fraud  upon  them,  and  such  sale  may  be  avoided  at  the  op- 
tion of  the  purchaser. 

AUCTIONS— SECRET  BIDS.— If  an  owner  of  property  adver- 
tises It  for  sale  at  public  auction,  upon  condition  that  the  highest 
Wdder  shall  be  the  purchaser,  and  that  the  property  shall  be  sold 
■witliout  reserve,  any  secret  bid  made  by  such  owner  Invalidates  the 
«ale  at  the  option  of  the  purchaser. 

AUCTIONS.— AN  AUCTIONEER  MAY  FAIRLY  AND  SE- 
CRETLY BID  for  a  third  person  who  employs  him,  but  not  for  the 
owner;  nor  can  such  owner  employ  a  third  person  to  secretly  bid  for 
him  as  against  a  bona  fide  bidder. 

AUCTIONS— FRAUD.— If  a  public  sale  at  auction  Is  tainted 
with  fraud,  a  bona  fide  purchaser  may  avoid  it,  although  the  prop- 
erty is  actually  worth  what  he  has  bid  for  It. 
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AUCTIONS  -FICTITIOUS  BIDDING-EVIDENCE.— In  an  ac- 
tion to  set  aside  a  public  auction  sale,  on  the  ground  of  fraud  by- 
secret  and  fictitious  bidding,  evidence  that  such  bidding  at  such  sales 
is  customary,  is  inadmissible. 

AUCTIONS— SECRET  BIDS.— If  an  auctioneer  conducting  a 
public  auction  sale  announces  on  behalf  of  the  owner  of  the  prop- 
erty sold,  that  it  is  to  be  sold  to  the  highest  bidder  Avithout  reserve, 
and  then  secretly  bids  for  one  of  the  owners,  the  sale  may  be  avoid- 
ed by  a  bona  lide  bidder  to  whom  the  property  is  knocked  down. 

Bill  in  equity  to  set  aside  a  public  auction  sale  of  land  for 
fraud,  fl.  W.  Jones  and  P.  A.  Jones,  brothers,  are  joint  owners 
of  a  certain  tract  of  land  and  buildings  thereon,  which  property 
they  exposed  for  sale  at  public  auction,  the  auctioneer,  at  the 
time  of  the  sale,  announcing  at  their  request  that  the  property 
would  be  sold  to  the  highest  bidder  without  reserve.  At  this  sale 
the  property  was  struck  off  to  John  A.  Flannery,  the  highest 
bona  iide  bidder,  for  the  sum  of  three  thousand  eight  hundred 
and  five  dollars,  of  which  he  paid  ten  per  centum,  and  signed  an 
agreement  containing  the  conditions  of  sale  as  to  the  future  pay- 
ment of  the  balance  of  the  purchase  money,  etc.  The  auctioneer 
was  secretly  instructed  to  bid  the  property  up  to  four  thousand 
dollars.  These  instructions  were  given  in  the  absence  of  his 
brother,  Percy  A.  Jones,  the  other  defendant,  just  before  the 
auctioneer  began  to  auction  the  sale.  The  auctioneer  mentioned 
specially  that  the  property  would  be  sold  without  reserve,  that 
it  was  no  sham  sale,  it  would  be  sold  to  the  highest  bidder  with- 
out reserve.  Both  Howard  and  Percy  Jones  were  present  during 
the  entire  bidding;  neither  one  of  them  personally  put  a  bid  upon 
the  property,  but  the  auctioneer,  the  uncle  of  Howard  Jones,  did 
the  bidding  for  said  Howard  Jones  without  the  knowledge  of 
those  attending  the  sale  or  the  bidders.  The  manner  in  which 
the  bidding  was  done  was  this:  The  auctioneer  started  the  sale  at 
three  thousand  four  hundred  dollars;  then  said  "three  thousand 
five  hundred  dollars,  thank  you,  sir;  three  thousand  six  hundred 
dollars,  thank  you,  sir;  three  thousand  seven  hundred  dollars, 
thank  you;  three  thousand  eight  hundred  dollars,"  and  then  stop- 
ped, and  John  A.  Flannery  called  out  in  a  tone  of  voice  loud 
enough  to  be  heard  by  all  the  bidders,  and  actually  heard  by  the 
defendants,  "I  will  give  you  five  dollars  more  for  it."  The  auc- 
tioneer used  this  language,  "Thank  you,  sir,"  as  if  he  had  actually 
received  these  different  bids,  with  the  intention  of  creating  the 
impression  in  the  minds  of  those  attending  the  sale  that  various 
parties  were  bidding,  whereas,  in  truth  and  in  fact,  the  only  per- 
son bidding  was  the  auctioneer  himself  bidding  secretly  for  How- 
ard W.  Jones,  the  owner.    I  find  the  stranger,  alleged  by  the  auc- 
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tioneer  to  have  made  one  bid,  was  a  myth.  When  the  bid  of  three 
thousand  eight  hundred  and  five  dollars  was  put  upon  the  prop- 
erty, the  auctioneer  and  both  the  defendants  and  their  wives  had 
a  consultation  among  themselves,  and  then  the  auctioneer  came 
back  and,  securing  no  further  bid,  knocked  the  property  down  to 
John  A.  Flannery,  the  plaintiff.  The  defendants  in  their  "an- 
swer" swear  that  the  instructions  given  by  Howard  W.  Jones  to 
the  auctioneer  were  to  bid  on  the  same  for  Jones  as  high  as  three 
thousand  eight  hundred  dollars,  and  to  knock  it  down  to  him  at 
that  figure,  should  that  be  the  highest  bid  for  the  same.  "At 
the  hearing,"  Howard  Jones  and  the  auctioneer  swear  that  the 
instructions  were  to  bid  it  up  to  four  thousand  dollars.  Percy 
Jones  did  not  go  upon  the  witness  stand.  These  instructions 
were  not  carried  out,  and  the  bidding  took  place  as  hereinbefore 
found.  I  find  that  these  instructions  were  not  given  in  good 
faith,  but  were  given  with  the  intention  of  running  up  the  prop- 
erty upon  other  bidders,  done  with  the  intention  of  puffing 
and  stimulating  bidders,  and  that  John  A.  Flannery,  by  this 
fraudulent  bidding,  was  induced  to  believe  that  bona  fide  bidders 
were  bidding,  and  was  induced  to  bid  more  for  the  property  than 
he  otherwise  would  have  done.  Immediately  upon  the  discovery 
of  this  fraud,  John  A.  Flannery  notified  the  defendants  to  re- 
turn to  him  the  down  money  paid,  also,  that  he  would  not  be 
bound  by  the  said  bid  or  by  the  articles  of  agreement  so  executed 
by  him,  but  would  regard  the  transaction  as  void.  The  defend- 
ants refused  to  pay  the  money  so  paid,  but  insisted  upon  the  per- 
formance of  the  agreement  according  to  the  terms  thereof.  On 
the  trial,  defendants  sought  to  prove  by  said  auctioneer  that  it 
was  a  custom  to  have  persons  selling  property  instruct  the  auc- 
tioneer to  put  in  bids  for  them.  This  evidence  was  rejected  by 
the  court. 

I.  Hiester  and  S.  M,  Meredith,  for  the  appellants. 

C.  H.  Euhl,  for  the  appellee. 

JJ4C  PER  CURIAM.  The  correctness  of  the  decree,  declaring 
the  sale  to  plaintiff  void  on  the  ground  of  fraud,  etc.,  is  so  amply 
vindicated  in  the  ^^'  opinion  of  the  learned  president  of  the 
common  pleas  that  discussion  of  the  question  presented  by  this 
appeal  is  unnecessary. 

The  offer  to  show  in  substance  that  puffing  or  fictitious  bidding 
at  public  sales  is  and  has  been  customary,  etc.,  was  rightly  re- 
jected. Such  a  fraud,  as  was  charged  and  established  by  ample 
proof  in  this  case,  cannot  be  legalized  by  custom.     The  findings 
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of  fact,  recited  in  the  second  specification,  are  fully  sustained  hy 
the  evidence  and  must  he  accepted  as  verity.  The  conclusion 
drawn  therefrom,  that  the  sale  in  question  was  void  and  should 
be  so  decreed,  necessarily  followed. 

On  the  facts  properly  found  and  for  reasons  given  hy  the  learn- 
ed trial  judge,  there  is  no  substantial  error  in  the  decree  or  the 
proceedings  leading  up  thereto. 

Decree  af&rmed  and  appeal  dismissed  at  appellants'  costs. 

THE  MATERIAL  PORTION  of  the  opinion  of  the  trial  court  was 
as  follows: 

"conclusions  op  law, 

"1.  The  employment  of  puffers  by  owners  to  bid  up  property  sell- 
ing at  auction,  with  a  view  to  raise  the  price  on  bona  fide  bidders,  is 
a  fraud  upon  them,  and  will  avoid  the  sale  at  the  option  of  the  pur- 
chaser. 

"2.  Where  an  owner  of  property  advertises  It  for  sale  at  public 
auction,  and  offers  it  upon  the  condition  that  the  highest  bidder  shall 
be  the  purchaser,  and  that  the  property  will  be  sold  'without  re- 
serve,* any  secret  bid  made  by  such  owner  will,  at  the  option  of  the 
purchaser,  iuTalidate  the  sale. 

"3.  An  auctioneer  may  fairly  and  secretly  bid  for  a  third  person 
who  employs  him,  but  not  for  the  OAvner. 

"4.  These  principles  apply  equally  to  a  case  where  all  the  owners 
are  guilty  of  such  fraud,  or  where  one  of  them  Is  guilty  of  the  fraud. 

"5.  Whether  the  property  was  actually  worth  in  the  market  the 
sum.  bid  for  it,  and  whether  or  not  the  buyer  got  the  value  of  his 
money,  does  not  remove  the  fraudulent  character  of  the  transaction. 

"In  support  of  the  rulings  made,  it  must  be  admitted  that  the  credi- 
bility of  witnesses  is  for  tlie  chancellor.  He  has  the  best  opportunity 
of  judging  tlieir  credibility  by  their  appearance  upon  the  stand,  their 
actions,  and  the  manner  in  which  they  testify,  and  in  this  way  I 
have  judged  of  the  credibility  of  the  witnesses.  The  manner  of  the 
defendant  and  the  uncle,  witnesses,  was  not  of  such  a  character  as  to 
nialve  a  chancellor  place  any  confidence  in  their  credibility.  Even  ad- 
mitting all  the  facts  set  forth  in  the  answer  of  the  defendants,  they 
were  guilty  of  legal  fraud,  such  as  will  vitiate  the  sale  at  the  option 
of  the  purchaser.  In  the  case  of  Rigg  v.  Schweitzer,  affirmed  in  170 
Pa.  St.  540,  wo  had  occasion  to  review  the  laAV  with  regard  to  fraud 
in  bidding,  and  the  autliorities  are  cited  therein.  I  specially  refer  to 
Yerlies  v.  Wilson,  81*  Pa.  St.  10,  where  it  was  held  that  the  employ- 
ment of  puffers  by  owners  to  bid  up  property  selling  at  auction,  with 
a  view  of  raising  the  price  on  bona  fide  bidders,  is  a  fraud  upon  them, 
and  will  avoid  the  sale  at  the  option  of  the  purchaser,  and,  in  the 
trial  of  such  questions  of  fraud,  every  circumstance  or  fact  from 
which  a  legal  inference  of  fraud  may  be  drawn  is  evidence;  that  a 
reservation  in  conditions  of  a  public  sale  to  the  owners  of  an  open  bid 
for  themselves  is  proper,  but  the  owner  having  made  a  secret  bid,  the 
sale  was  set  aside. 
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"The  case  of  Bexwell  v.  Christie,  Cowp.  395,  affirmed  by  our  su- 
preme court  in  Staines  v.  Shore,  16  Pa.  St.  200;  55  Am.  Dec.  492,  Pen- 
noclc's  Appeal,  14  Pa.  St.  44b;  53  Am.  Dec.  uGl,  is  so  pertinent  to  the 
subject  that  1  quote  from  it  as  follows:  'The  question  then  Is, 
wliether  the  owner  can  privately  employ  another  person  to  bid  for 
him.  The  basis  of  all  dealings  ought  to  be  good  faith;  for,  more  es- 
pecially in  these  transactions,  where  the  public  are  brought  together 
upon  a  confidence  that  the  articles  set  up  to  sale  will  be  disposed  of 
to  the  highest  real  bidder;  that  could  never  be  the  case  if  the  owner 
might  secretly  and  privately  enhance  the  price  by  a  person  employed 
for  that  purpose;  yet  triclcs  and  practices  of  that  kind  daily  increase, 
a.nd  glow  so  frequent  that  good  men  give  in  to  the  ways  of  the  bad 
and  dishonest  in  their  own  defense.  But  such  a  practice  was  never 
openly  avowed.  An  owner  of  goods  set  up  to  sale  at  an  auction  never 
yet  bid  in  the  room  for  himself.  If  such  a  practice  were  allowed,  no 
one  would  bid.  It  is  a  fraud  upon  the  sale  and  upon  the  public.  The 
disallowing  it  is  no  hardship  upon  the  owner.  For  if  he  is  unwilling 
his  goods  should  go  at  an  underprice,  he  may  order  them  to  be  set  up 
at  his  own  price  and  not  lower;  such  a  direction  would  be  fair;  or  he 
might  do  as  was  done  by  Lord  Ashburnham,  who  sold  a  large  estate 
by  auction;  he  had  inserted  in  the  conditions  of  siale  that  he  himself 
might  bid  once  in  the  course  of  thfj  sale,  and  he  bid  at  once  fifteen 
thousand  pounds  or  twenty  thousand  pounds.  Such  a  condition  is 
fair,  because  the  public  are  then  apprised,  and  linow  upon  what 
terms  they  bid.  In  Holland  it  is  the  practice  to  bid  downward.  The 
question  then  is.  Is  such  a  bidding  fair?  If  not,  it  is  no  argument  to 
say  it  is  a  frequent  custom.  Gaming,  stock  jobbing  and  swindling  are 
frequent.  But  the  law  forbids  them  all.  Suppose  there  was  an  agree- 
ment to  abate  so  much,  which  is  the  case  where  goods  are  sold  by 
one  person  in  the  trade  to  another;  they  abate  sometimes  ten  or  fif- 
teen per  cent.  Such  an  agreement  between  the  owner  and  bidder, 
at  a  sale  by  auction,  would  be  a  gross  fraud.  What  Is  the  nature  of 
a  sale  by  auction?  It  is,  that  the  goods  shall  go  to  the  highest  real 
bidder.  But  there  would  be  an  end  of  that  if  the  owner  might  private- 
ly bid  upon  his  own  goods.  There  is  no  contract  with  the  auctioneer. 
He  is  only  an  agent  between  the  buyer  and  seller.  He  may  fairly 
bid  for  a  third  person  who  employs  him,  but  not  for  the  owner.'  In 
Wheeler  v.  Collier,  1  Moody  &  M.,  Lord  Tenderden,  chief  justice, 
said:  'If  the  owner  of  an  estate  put  up  for  sale  by  auction  employ  a 
person  to  bid  for  him,  the  sale  is  void,  although  only  one  such  per- 
son be  employed,  and  although  he  is  only  to  bid  up  to  a  certain  sum; 
unless  it  is  announced  at  the  time  that  there  is  a  person  bidding  for 
the  owner.' 

"An  excellent  review  of  these  various  authorities  appears  in  the 
case  of  Towle  v.  Leavitt,  23  N.  H.  360,  55  Am.  Dec.  195,  wherein  the 
court  adopted  the  remarks  of  Chancellor  Kent  (2  Kent's  Commenta- 
ries, *539),  as  the  true  doctrine,  to-wit,  that  "in  sound  policy  no  per- 
son ought  in  any  case  to  be  employed  secretly  to  bid  for  the  owner 
against  a  bona  fide  bidder  at  a  public  auction.  It  is  a  fraud  in  law 
on  the  very  face  of  the  transaction,  and  the  owner's  interference  and 
right  to  bid  ought  to  be  intimated  iu  the  conditions  of  sale.' " 
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"In  support  of  all  these  findings,  and  especially  the  fifth,  I  cite 
Staines  v.  Shore,  16  Pa.  St.  200,  55  Am.  Dec.  492,  wherein  the  su- 
preme court  held  thai  it  made  no  difference  that  without  the  bids  of 
employed  puffers  the  property  would  go  for  less  than  its  value, 
and  commenting  upon  the  ruling  of  the  court  below,  said:  'The  ruling 
judge  instructed  the  jury  that  if  the  horse  was  actually  worth  the 
sum  to  be  paid  for  him,  the  buyer  got  the  value  of  his  money  and 
could  not  have  been  defrauded.  The  fallacy  of  the  principle  is  in  as- 
suming that  there  is  a  standard  of  value  independent  of  the  wishes 
and  wants  of  the  bidders,  and  that  every  man  is  willing  to  buy  by  it. 
....  A  man  is  defrauded  whenever  he  is  incited  by  artful  means 
to  bid  more  than  he  otherwise  would.  He  has  a  right  to  buy  at  an 
under  value,  where  the  necessities  of  the  owner  compel  him  to  sell; 
and  whenever  the  price  is  ever  so  little  enhanced  by  a  secret  contri- 
vance, he  Is  cheated.  A  sale  by  auction  presupposes  a  sacrifice,  or  at 
least  a  willingness  to  sell  for  what  can  be  had;  but  should  the  vendor 
stick  for  the  last  penny,  it  would  be  idle  to  set  the  property  up,  be- 
cause his  price  could  be  as  readily  obtained  at  private  sale If 

the  owner  proposes  to  sell  without  reservation  as  to  price,  let  him 
openly  reserve  a  right  to  bid.  For  no  fair  purpose  is  the  employ- 
ment of  a  puffer  necessary;  and  it  must  vitiate  every  sale  in  which 
recourse  is  had  to  it' 

"Rigg  V.  Schweitzer,  170  Pa.  St.  549,  does  not  rule  this  question 
against  the  plaintiff.  It  decided  that  one  of  four  executors,  under  the 
will,  interested  in  the  distribution  of  a  decedent's  estate,  had  a  right 
to  bid  and  buy  at  the  sale  held  by  all  of  the  executors,  subject  to  the 
power  of  disaflirmance  in  the  heirs  or  creditors.  It  was  not  the  case 
of  an  actual  owner  selling  his  own  real  estate.  The  parties  were  trus- 
tees. They  stood  in  no  relation  of  trust  or  confidence  to  the  bidders  at 
their  sale:  Hamilton's  Estate,  51  Pa.  St.  58.  In  the  present  case,  the 
parties  are  the  actual  owners,  and,  as  we  have  seen  from  the  above 
authorities,  if  the  owner  employs  a  person  to  bid  for  him  although  he 
is  only  to  bid  up  to  a  certain  sum  the  sale  is  void;  and  to  employ  one 
secretly  to  bid  for  the  owner  against  a  bona  fide  bidder  at  public  auc- 
tion is  fx'aud  in  law  on  the  very  face  of  the  transaction.  1  therefore 
find  that  under  the  facts  the  sale  was  void;  that  the  plaintiff  has 
sustained  his  bill,  and  is  entitled  to  the  equitable  relief  therein 
prayed  for." 

AUCTION-EMPLOYMENT  OF  PUFFERS  OR  BY-BIDDERS— 
EFFECT  UPON  SALE.— The  general  rule  prevailing  in  this  country 
is,  that  the  employment  of  puffers  by  the  vendor,  or  that  by-bidding^ 
in  any  form  at  an  auction  sale,  is  Illegal,  and  that  a  purchaser  at  such 
a  sale  need  not  complete  his  purchase  or  may,  within  a  reasonable 
time,  rescind  it  for  that  cause:  Extended  note  to  Thomas  v.  Kerr,  96 
Am.  Dec.  206;  Miller  v.  Baynard,  2  Houst,  559;  83  Am.  Dec.  168,  and 
note;  Peck  v.  List,  23  W.  Va.  338;  48  Am.  Rep.  398.  This  is  true 
whether  the  buyer  gets  the  worth  of  his  money  or  not:  Staines  v. 
Shore,  16  Pa.  St.  200;  55  Am.  Dec.  492,  and  note.  See,  also,  Curtis 
V.  Aspinwall,  314  Mass.  187:  19  Am,  Rep.  332. 

AUCTION- OWNER'S  RIGHT  TO  BID.— It  is  competent  for  seller 
at  a  public  sale  to  fix  minimum  price  or  to  reserve  to  himself  the 
right  to  bid  or  to  employ  another  to  bid  for  him,  but  he   must,   to 
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render  a  sale  under  sncb  circumstances  valid,  give  fair  no- 
tice of  that  fact,  so  that  no  one  will  be  misled  or  de- 
ceived: Miller  v.  Baynard,  2  Houst.  559;  83  Am,  Dec,  168. 
But  the  owner  has  no  right  to  bid  at  a  sale  of  his  property  at  auction, 
onless  such  right  is  publicly  reserved;  and  a  sale  at  which  the  owner 
secretly  becomes  a  bidder,  through  the  auctioneer,  with  design  of 
enhancing  the  price  of  the  property  sold,  is  fraudulent  and  void: 
Baham  v.  Bach,  13  La,  287;  33  Am.  Dec.  561,  and  note.  See,  also,  ex- 
tended note  to  Thomas  v.  Kerr,  96  Am.  Dec.  266. 

CUSTOM— ADMISSIBILITY  OF  IN  EVIDENCE.— A  usage  which 
is  not  according  to  law,  though  universal,  cannot  be  set  up  to  con- 
trol the  law:  Columbus  etc.  Coal  etc.  Co.  v.  Tucker,  480  Ohio  St. 
41;  29  Am.  St,  Rep.  528,  and  note;  Jackson  v.  Bank,  92  Tenn,  154;  36 
Am.  St.  Rep.  81,  and  note.  It  must  not  be  contrary  to  law  or  public 
policy:  Missouri  etc.  R.  R.  Co.  v.  Fagan,  72  Tex.  127;  13  Am.  St.  Rep. 
776.    See,  also,  note  to  Smith  v.  Clews,  11  Am.  St  Rep.  632. 


Stover  v,  Stoveb. 

[180  Pennsylvania  State,  425.] 

PARTNERSHIP  REAL  ESTATE— TENANTS  IN  COMMON. 
If  two  or  more  persons  who  are  partners  take  title  to  lands  as  coten- 
ants,  the  presumption  arising  from  the  deed  is  that  they  hold  as 
ootenants  in  equal  shares.  As  between  themselves,  the  deed  is  not 
conclusive,  and  they  hold  in  accordance  with  the  facts,  but,  as  to 
purchasers  and  creditors,  they  hold  in  accordance  with  the  recorded 
title. 

PARTNERSHIP  REAL  ESTATE  —  DISTRIBUTION  OF 
PROCEEDS— PRIORITIES.— Real  estate  purchased  with  partner- 
ship funds  and  for  partnership  purposes  generally  becomes  partner- 
ship assets,  but,  as  to  purchasers  and  creditors,  the  deed  reciting 
that  the  partners  take  title  to  the  lands  as  ootenants  controls,  and, 
in  a  distribution  of  the  proceeds  of  a  sale  of  the  lands  so  held,  the 
in-dividual  creditor  of  a  cotenant  has  priority  over  the  firm  claiming 
by  virtue  of  its  title,  and  in  contradiction  of  such  deed. 

PARTNERSHIP- REAL  ESTATE  PURCHASED  AS  OOTEN- 
ANTS—DISTRIBUTION  OF  PROCEEDS— PRIORITIES.— If  one  of 
two  partners  purchases  real  estate  with  partnership  assets,  tak- 
ing the  deed  thereto  to  the  partners  as  cotenants,  an  individual  judg- 
ment creditor  of  Ihe  other  partner  is  entitled  to  priority  in  a  distiibu- 
tion  of  the  proceeds  of  a  sale  of  the  lands  over  a  claim  of  the  first 
partner  for  a  balance  due  from  the  firm  in  a  final  accounting. 

E.  0.  Michener  and  H.  C.  Stover,  for  the  appellant. 

H.  Lear  and  E.  W.  Keeler,  for  the  appellee. 

42«  WILLIAMS,  J.  In  April,  1864,  the  plaintiff  and  defend- 
ant entered  into  a  verbal  contract  of  copartnership.  This  part- 
nership was  dissolved  '^^"^  in  April,  1879.  During  its  continu- 
ance, the  partners  purchased  several  parcels  of  real  estate  and 
took  title  thereto  as  tenants  in  common.  These  deeds  were  duly 
recorded  soon  after  the  lands  were  purchased.  In  1888,  the 
plaintiff  filed  a  bill  praying  for  an  account  of  the  partnership 
transactions  and  a  partition  of  the  land  so  held  by  the  partners 
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as  tenets  in  common.  The  defendant  did  not  deny  any  of  the 
allegations  of  the  bill,  except  that  which  charged  that  he  was 
indebted  to  the  firm.  The  account  was  taken,  and  a  balance  of 
over  four  thousand  dollars  was  found  due  from  the  defendant,  and, 
for  want  of  any  evidence  showing  how  the  real  estate  could  be  di- 
vided, a  sale  of  it  was  recommended  by  the  master,  and  made  un- 
der the  direction  of  the  court.  The  proceeds  of  this  sale  were 
referred  to  an  auditor  for  distribution.  The  rival  claimants  be- 
fore the  court  below  and  in  this  court  are  the  plaintiff  whose 
claim  rests  on  the  decree  showing  the  defendant  to  be  indebted 
to  the  firm  and  the  land  to  be  as  between  the  parties  partnership 
assets,  and  a  judgment  creditor  of  the  defendant  whose  judgment 
was  originally  entered  on  April  7,  1885,  but  was  not  revived  until 
April  10,  1891,  The  position  of  the  plaintiff  is,  that  if  it  be 
conceded  that  the  creditor  had  priority  over  him  by  virtue  of 
his  judgment  entered  in  1885,  yet  this  priority  was  lost  by  the 
failure  to  revive  within  five  years;  and  his  claim  under  the  decree 
of  February,  1892,  took  precedence  because  the  pendency  of  the 
cause  in  equity  resulting  in  that  decree  was  notice  of  the  plain- 
tiff's demands  as  a  lis  pendens.  The  judgment  creditor  replied 
that  this  pendency  of  the  lis  was  not  notice  because  it  was  not 
indexed  as  required  by  the  act  of  June  15,1871  (Pub.  Laws,  387); 
and  because  his  status  depended  not  upon  the  lien  of  his  judg- 
ment, but  upon  his  position  as  a  creditor  who  became  such  after 
the  recording  of  the  several  deeds  in  which  Isaac  S.  Stover  ap- 
peared as  a  tenant  in  common  with  Jacob  Stover,  the  plaintiff. 
The  learned  auditor  and  the  court  below  appear  to  have  sustained 
the  contention  of  the  creditor  on  both  grounds.  We  are  not 
ready  at  present  to  adopt  the  view  of  the  learned  court  as  to  the 
effect  of  the  act  of  1871.  It  is  not  necessary  to  the  decision  of 
this  case.  The  phraseology  of  the  act  is  somewhat  peculiar,  and 
we  prefer  to  consider  this  question  when  it  becomes  necessary  to 
do  so,  and  not  until  then. 

The  case  was  well  decided  upon  the  other  ground.  It  is  ■*** 
settled  that  when  two  or  more  persons  who  are  partners  take  title 
to  land  as  tenants  in  common,  the  presumption  arising  from  the 
deed  is,  that  they  hold  the  title  as  tenants  in  common  in  equal 
shares.  As  between  themselves,  the  deed  is  not  conclusive,  but 
they  hold  in  accordance  with  the  facts.  As  to  purchasers  and 
creditors,  they  hold  in  accordance  with  the  recorded  title:  Eb- 
bert's  Appeal,  70  Pa.  St.  79.  Taking  and  recording  a  deed  as 
tenants  in  common  gives  character  to  the  title  of  the  several 
holders  upon  which  the  public  may  safely  rely.     They  are  bound 
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to  take  notice  of  what  appears  upon  the  records,,  and  they  have 
a  right  to  act  upon  the  faith  of  what  they  find  there.  Between 
the  partners  themselves  the  records  cannot  mislead,  nor  can  they 
change  the  fact.  If  real  estate  is  purchased  with  partnership 
funds  and  for  partnership  purposes  the  general  rule  is  that  it  i» 
thereby  made  partnership  assets:  Meason  v.  Kaine,  63  Pa.  St. 
335;  Warriner  v.  Mitchell,  128  Pa.  St.  153;  Collner  v.  Greig,  137 
Pa.  St.  606;  21  Am.  St.  Kep.  899;  Hayes  v.  Treat,  178  Pa.  St. 
310.  But  it  is  equally  well  settled  that  as  to  purchasers  and 
creditors  the  deed  will  control:  Ebbert's  Appeal,  70  Pa.  St.  79; 
Appeal  of  Second  Nat.  Bank,  83  Pa.  St.  203;  Geddes'  Appeal,  84 
Pa.  St.  482;  for  the  parties  will  be  presumed  to  have  put  their 
title  on  record  in  accordance  with  the  fact,  and  those  who  deal 
with  them  have  a  right  to  act  upon  this  presumption.  When 
it  comes  to  a  question  of  distribution  of  the  proceeds  of  a  sale  of 
land  so  held,  the  individual  creditor  of  a  cotenant  will  have 
priority  over  the  firm,  claiming  by  virtue  of  its  title  and  in 
contradiction  of  the  deed.  The  plaintiff  in  this  case  is  responsi- 
ble for  the  manner  in  which  the  deed  was  taken  and  recorded. 
He  gave  his  brother  credit  thereby  as  half  owner  of  these  lands 
as  a  tenant  in  common,  and  as  to  one  who  acted  upon  his  assur- 
ance, and  extended  credit  to  him,  it  would  be  inequitable  now  to 
permit  the  plaintiff  to  deny  his  brother's  title.  It  is  not  as  be- 
tween him  and  the  creditor  a  question  of  lien  but  a  question  of 
good  conscience.  If  a  loss  must  be  suffered  by  one  of  them, 
upon  which  of  them  ought  it  to  fall?  Clearly  upon  that  one 
whose  conduct  has  made  the  loss  possible.  After  having  induc- 
ed the  appellant  to  trust  his  brother  by  representing  him  to  be 
a  half  owner  in  these  lands,  he  ought  to  be  held  estopped  from 
now  denying  his  brothei*'s  title,  or  asserting  it  to  '*^'*  be  less  than, 
or  different  from,  what  the  deed  represented  it  as  being. 

This  ground  of  decision  fully  justifies  the  decree  made  by  the 
court  below,  and  we  prefer  to  place  our  affirmance  of  that  decree 
upon  this  distinct  ground. 

The  assignments  of  error  are  overruled  and  the  decree  af- 
fu-med. 


PARTNEKSHIP— REAL  ESTATE- TENANTS  IN  CX)MMON— 
Prima  facie  the  ownership  of  lands  standing  In  the  name  of  the 
partners  is  vested  in  them  as  tenants  in  common.  This  presumption 
may  be  rebutted  by  evidence,  whether  parol  or  not.  that  in  the  in- 
tention of  the  parties  It  was  purchased  for,  and  used  as,  partnership 
property:  Goldthwaite  v.  .Tanney,  102  Ala.  4.S1;  48  Am.  St.  Rep.  56. 
and  extended  note  on  partnership  real  estate.  Tn  the  absence  of 
proof  of  its  purchase  with  partnership  funds  for  Arm  purposes,  realty 
gt&ndlng  In  the  names  of  several  persons  is  deemed  to  be  beld  by 


April,  1897.]     Haverford  Loan  etc.  Assn.  v.  Fire  Assn.    657 

them  as  joint  tenants  or  as  tenants  in  common:  Robinson  Banli  v. 
Miller,  153  111.  244;  46  Am.  St.  Kep.  883,  and  note.  And  if  property 
is  shown  to  belong  to  two  or  more  persons  as  coteuants,  their  respect- 
ive interests  will  be  presumed  to  be  equal:  Burton  v.  Kennedy,  63- 
Vt.  3r.O;  25  Am.  St.  Rep.  769. 

PARTNERSHIP  —  REAL  ESTATE  —  PRIORITY  BETWEEN 
CREDITORS  —  CONCLUSIVENESS  OF  RECORD  TITLE.  —  A& 
against  purchasers  and  lien  creditors  dealing  with  the  owners  of 
land  on  the  faith  of  a  recorded  title,  and  without  notice  that  it  is  dif- 
ferent from  what  it  appears  of  lecord,  parol  evidence  is  inadmissible- 
to  show  that  although  the  land  was  conveyed  to  the  grantees  as  in- 
dividuals, yet  it  was  held  by  them  as  partnership  property:  CoUner 
V.  Greig,  137  Pa.  St.  UOO;  21  Am.  St.  Rep.  899,  and  note.  Partners 
cannot  so  change  the  character  of  real  estate  originally  owned  by 
them  as  individuals,  and  not  in  any  way  derived  from  the  partner- 
ship, as  to  give  priority  to  fii-m  creditors  over  separate  creditors, 
simply  by  making  entries  in  their  books  and  treating  it  betweea 
themselves  as  partnership  property:  National  Union  Bank  v.  Na- 
tional Mechanic's  Bank,  80  Md.  371;  45  Am.  St.  Rep.  350,  and  note. 
See  monographic  note  to  Smith  v.  Smith,  43  Am.  St.  Rep.  364-380,  on 
partnership  creditors,  rights  and  remedies  of.  It  is  very  clear 
that  lionest  creditors,  who  are  led  to  give  credit  to  the  individual 
partners  on  the  apparent  state  of  the  title  in  them  individually, 
ought  not  to  be  met  afterward  by  a  change  of  the  facie  in  the  deed^ 
by  which  it  takes  a  partnership  aspect  contrary  to  its  terms:  Extend- 
ed note  to  Goldthwalte  v.  Janney,  48  Am.  St  Rep.  76. 


Haverford  Loan  and  Building  Association  v,  Firb 

Association. 

[180  Pennsylvania  State,  522.] 

SUBROGATION— COTENANCY.— If  one  tenant  removes  a 
mortgage  or  other  encumbrance  from  the  common  property,  he  is 
entitled  to  subrogation  to  such  lien  to  secure  contribution  from  his 
eotenants. 

SUBROGATION— MORTGAGE.— A  person  who  has  loanecT 
money  to  a  debtor  for  the  purpose  of  discharging  a  debt  may  be 
subrogated  by  the  debtor  to  the  creditor's  rights,  and  if  the  party 
who  has  agreed  to  advance  the  money  for  that  purpose  employs  it 
himself  in  paying  the  debt  and  discharging  the  encumbrance  on 
land  given  for  its  security,  he  is  not  to  be  regarded  as  a  volunteer. 
After  such  agreement  with  the  debtor,  he  is  not  a  stranger  in  rela- 
tion to  the  debt,  but  may,  in  equity,  be  entitled  to  the  benefit  of  the 
security,  which  he  has  satisfied  with  the  expectation  of  receiving  a 
new  mortgage  or  lien  ui>on  the  land  for  the  money  paid. 

SUBROGATION— MORTGAGES.— If  the  holder  of  a  Junior 
mortgage  discharges  the  lien  of  a  senior  encumbrance  upon  the 
property,  he  thereby  becomes  entitled  to  all  the  benefits  of  the  secur- 
ity represented  by  the  lien  so  discharged. 

SUBROGATION— M0RTGA(5ES.— If  money  has  been  loaned 
upon  a  defective  mortgage  for  the  purpose  of  discharging  a  prior 
valid  encumbrance,  and  has  actually  been  so  applied,  the  mortgagee 
may  be  subrogated  to  the  riglits  of  the  prior  encximbrancer  whom  he 
has  thus  satisfied,  tliere  beiiig  no  intervening  encumbrances. 

SUBROGATION— MORTGAGES— If  a  husband,  supposing 
that,  under  the  will  of  his  wife,  ho  is  the  sole  owner  of  land,  mort- 
Ajl  8».  Rep.,  Vol.  LVII.-42 
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jjages  It  to  a  third  person,  who.  also  supposing  tlie  mortgagor  to  be 
the  sole  owner,  applies  part  of  the  loan,  at  liis  request,  to  the  pay- 
ment of  a  prior  mortgage,  and  it  subsequently  transpires  that  such 
mortgagor  owns  only  an  undivided  fifth  of  the  land  as  tenant  in  com- 
mon, he  is  nevertheless  entitled  to  contribution  from  his  cotenants 
for  having  relieved  the  cojniaon  estate  of  an  encumbrance,  and,  upon 
Ills  death,  the  second  mortgagee  succeeds  to  his  rights  by  subroga- 
tion, if  no  other  interests  have  intervened,  and  in  a  suit  in  equity  by 
*uch  mortgagee  against  the  first  mortgagee  and  the  cotenants  for 
relief  he  is  entitled  to  have  the  satisfaction  of  the  first  mortgage 
■canceled,  and  such  mortgage  declared  a  lien  on  the  common  prop- 
erty for  his  use,  and  to  have  his  second  mortgage  declared  a  junior 
lien  upon  the  undivided  estate  of  his  mortgagor. 

W.  C.  Stoever  and  J.  G.  Johnson,  for  the  appellant. 

625  MITCHELL,  J.  Thomas  Dougherty,  supposing  that  un- 
der the  will  of  Frances  Dougherty  he  was  the  owner  of  the  entire 
premises,  mortgaged  them  to  the  appellant  for  two  thousand  two 
hundred  dollars,  and  the  appellant,  also  supposing  him  to  he  own- 
€r,  loaned  him  the  money,  but,  at  his  request,  applied  part  of  it 
to  the  payment  of  a  prior  mortgage  to  the  fire  association,  one  of 
defendants.  It  is  now  conceded  that  by  the  true  construction  of 
the  will  of  Frances  Dougherty,  Thomas  was  not  the  owner  of  the 
whole,  but  only  of  an  undivided  fifth  as  tenant  in  common  with 
his  four  children.  Under  these  circumstances,  it  is  entirely  clear 
that  Dougherty,  having  relieved  the  common  estate  of  an  encum- 
brance, was  entitled  to  contribution  from  his  cotenants,  and  might 
have  enforced  his  claim  by  subrogation  to  the  rights  of  the  mort- 
gagee under  the  discharged  mortgage.  It  is  also  laid  down  gen- 
erally in  the  text-books  that  he  acquired  a  lien  against  the  shares 
of  his  cotenants.  The  ^^^  most  accurate  and  painstaking  of  re- 
cent writers  states  the  rule  thus:  "If  one  tenant  removes  a  mort- 
gage, tax  lien,  or  other  encumbrance  upon  the  property,  he  may 
he  regarded  as  subrogated  to  such  lien  to  secure  contribution  from 
his  cotenants,  or  as  having  an  equitable  lien  upon  their  interest 
of  the  same  character  as  that  removed":  Jones  on  Eeal  Property 
and  Conveyancing,  sec.  1853.  See  also  4  Am.  &  Eng.  Ency.  of 
Law,  tit.  Joint  Tenants,  7.  As  to  the  existence  of  a  lien  by  the 
mere  force  of  the  claim  for  contribution  or  reimbursement  the 
law  of  this  state  is  not  so  clear.  Our  reports  are  rather  notably 
hare  of  authorities  on  the  subject.  No  Pennsylvania  cases  are 
cited  by  the  learned  counsel  for  appellant,  nor  have  I  been  able 
±0  find  any  exactly  in  point.  In  Huston  v.  Springer,  2  Eawle, 
97,  and  Gregg  v.  Patterson,  9  Watts  &  S.  197,  the  reasoning  of 
the  court  seems  to  tend  against  a  general  lien,  though  what  was 
•decided  in  the  former  was,  that  a  lien  for  repairs  could  not  be 
enforced  against  a  subsequent  purchaser  for  value  of  the  other 
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shares,  and  in  the  latter  case  it  was  held  that  a  tenant  in  common 
who  had  paid  the  whole  purchase  money  and  entered,  supposing 
his  title  to  be  in  severalty,  might  retain  exclusive  possession  un- 
til reimbursed  his  over  payment.  We  do  not  need,  however,  to 
decide  at  present  the  abstract  question  of  the  existence  of  a  lien 
or  its  precise  character  and  limits,  as  all  our  cases  agree  that  there 
is  the  right  of  contribution  and  that  it  is  enforceable  by  subro- 
gation. An  instructive  case  is  Watson's  Appeal,  90  Pa.  St.  426, 
where  two  tenants  in  common  made  a  mortgage  to  secure  certain 
bonds;  the  mortgagee  assigned  the  bonds  and  then  purchased  the 
interest  of  one  of  the  tenants,  in  the  land,  covenanting  to  hold 
him  harmless  from  the  bonds;  subsequently  the  mortgagee  reac- 
quired the  bonds,  assigned  them  again,  and  finally  paid  them.  It 
was  held  that  he  was  a  cotenant  of  the  other  mortgagor,  and  en- 
titled to  all  the  securities  and  remedies  given  by  the  mortgage, 
to  enforce  contribution  from  his  cotenant.  "On  the  conveyance 
by  Wonderly  of  his  interest  in  the  land  to  Nichols,  the  latter  be- 
came a  tenant  in  common  with  Potter The  covenant  of 

Nichols  obligated  him  to  protect  Wonderly  from  all  liability  on 
the  mortgage  and  bonds,  but  not  to  protect  or  relieve  Potter  ti.ere- 
from.  It  follows,  when  Nichols  paid  and  took  up  the  bonds  which 
he  and  Potter  were  jointly  obligated  to  pay,  he  thereby  acquired 
a  right  to  collect  ^^''  the  one-half  thereof  out  of  the  estate  of 
Potter.  He  was  not  driven  to  an  action  to  enforce  this  right; 
but  was  entitled  to  all  the  securities  and  all  the  remedies  given 
by  the  mortgage,"  citing  Wright  v.  Grover  etc.  Co.,  82  Pa.  St.  80, 
and  thereby  assimilating  the  rights  of  tenants  in  common  to  the 
rights  of  cosureties,  as  to  whom  it  was  said  in  the  last  case:  "An 
actual  assignment  is  unnecessary.  The  right  of  substitution  is 
tin  substantial  thing;  the  actual  substitution  is  unimportant. 
The  right  of  substitution  being  shown  and  the  surety  having  paid 
the  debt,  he  succeeds  by  operation  of  law  to  the  rights  of  the 
creditor." 

It  being  thus  clear  that  Dougherty  had  the  right  to  be  subro- 
gated to  the  mortgage  of  the  fire  association  to  the  extent  of  his 
claim  for  contribution  against  his  cotenants,  the  next  question, 
Did  the  appellant  succeed  to  his  right?  is  more  difficult,  but  the 
equity  is  so  strong  that,  in  the  absence  of  any  intervening  inter- 
ests, we  think  it  should  prevail.  Appellant  was  not  a  mere  vol- 
unteer. It  paid  at  the  request  of  Dougherty,  the  debtor.  If  it  had 
paid  with  its  own  money,  on  such  request,  there  could  have  been 
no  doubt  of  its  right  to  subrogation.  It  paid  with  money  which 
was  his,  but  which  became  his  only  by  virtue  of  a  loan  from  ap- 
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pellant  on  tlie  faith  of  the  security  he  offered,  which  was  his  in- 
terest in  the  land.  The  fact  that  such  interest  was  less  than  both 
parties  believed  should  not  in  equity  prevent  the  operation  of  the 
pledge  to  the  full  extent  of  such  interest  as  he  actually  had.  That 
this  is  giving  effect  to  the  intention  of  the  parties  does  not  ad- 
mit of  doubt,  nor  that  a  formal  subrogation  would  have  been 
made  had  it  been  supposed  to  be  needed.  No  one  is  injured. 
The  fire  association  has  received  its  money,  and  has  no  longer  any 
interest  in  the  mortgage,  and  the  other  defendants,  the  cotenants, 
are  merely  left  where  they  originally  were,  without  deriving  an 
unjust  advantage  from  an  accident. 

The  cases  relied  upon  by  the  referee  below  are  not  in  con- 
flict with  the  present  view.  In  Webster's  etc.  Appeal,  86  Pa.  St. 
409,  all  that  was  decided  was  that  the  judgment  confessed  to  se- 
cure one  creditor  against  a  liability  which  had  been  subsequently 
extinguished  could  not  be  assigned  as  an  existing  security  to  an- 
other creditor  for  a  different  debt,  to  the  prejudice  of  interven- 
ing judgments.  It  is  true  that  Woodward,  J.,  says  ^^^  that 
with  the  payment  of  the  first  note  "all  the  uses  of  the  judgment 
would  have  been  served,"  and  that  when  it  was  renewed  without 
Banker's  indorsement  the  judgment  given  to  secure  him  was 
dead,  but  this  was  said  with  reference  to  the  rights  of  other  cred- 
itors, for  Ifiter  in  the  same  paragraph  he  says:  "If  the  rights  of 
Adams  and  Baur  were  alone  involved,  there  would  be  no  objec- 
tion to  their  agreement  that  it  [the  judgment]  should  retain  or 
regain  its  original  ef&cacy."  In  McCleary's  Appeal,  20  Week. 
Not.  Cas.  547,  and  Campbell  v.  Foster  Home  Assn.,  163  Pa.  St. 
609,  43  Am.  St.  Kep.  818,  the  instruments  in  favor  of  which 
subrogation  was  sought  were  frauds  upon  the  debtor,  and  he  had 
had  no  part  in  the  satisfaction  of  the  prior  encumbrances.  Both 
cases  were  decided  on  the  principle  that  subrogation  is  not  de- 
creed in  favor  of  a  mere  volunteer.  In  the  present  case,  the  ap- 
pellant was  not  a  volunteer,  but  paid  the  first  mortgage  on  the 
express  direction  of  the  debtor,  and  with  the  intention  of  both 
parties  that  the  appellant  should  be  secured  by  the  land.  "A  per- 
son who  has  lent  money  to  a  debtor  for  the  purpose  of  discharg- 
ing a  debt  may  be  subrogated  by  the  debtor  to  the  creditor's 
rights,  and  if  the  party  who  has  agreed  to  advance  the  money  for 
the  purpose  employs  it  himself  in  paying  the  debt  and  discharg- 
ing the  encumbrance  on  land  given  for  its  security,  he  is  not 
to  be  regarded  as  a  volunteer.  He  is  not  after  such  an  agreement 
with  the  debtor  a  strnnger  in  relation  to  the  debt,  but  may  in 
equity  be  entitled  to  the  benefit  of  the  security  which  he  has  sat- 
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isfied  with  tlie  expectation  of  receiving  a  new  mortgage  or  lien 
upon  the  land  for  the  money  paid":  Dixon  on  Subrogation,  165. 
"When  the  holder  of  a  junior  mortgage  discharges  the  lien  of  a 
senior  encumbrance  upon  the  property,  he  thereby  becomes  en- 
titled to  all  the  benefits  of  the  security  represented  by  the  lien 
80  discharged":  Beach  on  Modern  Equity  Jurisprudence,  see. 
804.  "Wlien,  on  the  foreclosure  of  a  second  mortgage,  it  appears 
that  the  loan  by  the  second  mortgagee  was  made  on  an  agree- 
ment with  the  mortgagor  that  it  should  be  applied  to  extinguish 
the  first  mortgage,  and  that  part  of  the  loan  was  actually  so  ap- 
plied, the  second  mortgagee  is  entitled  to  a  decree  subrogating 
him  to  the  rights  of  the  first  mortgagee  on  payment  of  the  balance 
due  on  the  mortgage":  Beaeh  on  Modern  Equity  Jurisdiction, 
sec.  806.  **Where  money  has  been  loaned  upon  a  defective  mort- 
gage for  the  purpose  of  discharging  a  prior  valid  encumbrance, 
and  has  ^^^  actually  been  so  applied,  the  mortgagee  may  be  sub- 
rogated to  the  rights  of  the  prior  encumbrancer  whom  he  has  thus 
satisfied,  there  being  no  intervening  encumbrances":  Sheldon  on 
Subrogation,  sec.  8.  The  present  case  comes  clearly  within  these 
rules. 

Decree  reversed,  bill  reinstated,  and  it  is  now  ordered  and  de- 
creed that  the  satisfaction  of  the  mortgage  of  seventeen  hundred 
dollars,  now  reduced  to  sixteen  hundred  dollars,  to  the  Fire  Asso- 
ciation be  canceled,  and  that  the  said  mortgage  shall  be  held  a 
valid  lien  to  the  use  of  the  appellant  upon  the  whole  -premises, 
and  further  that  the  second  mortgage  of  two  thousand  two  hun- 
dred dollars  with  interest  be  a  valid  junior  lien  upon  the  undi- 
vided estate  of  Thomas  Dougherty  in  the  said  premises.  Costs 
to  be  paid  by  the  appellees  other  than  the  Fire  Association, 

COTENANCY— SUBROGATION— PAYMENT  OP  MORTGAGE 
BY  ONE  COTENANT— If  a  burden  exists  against  the  property 
of  two  or  more  persons,  wliether  tenants  in  severalty  or  in 
common,  which  one  of  them  discharges  for  the  purpose  of  protect- 
ing his  Interest,  he  is  In  equity  entitled,  for  the  purpose  of  indem- 
nity, to  be  subrogated  to  the  lien  or  claim  which  he  has  discharged, 
and  to  have  it  revived  and  enforced  by  declaring  it  to  be  still  ex- 
isting against  the  property,  and  directing  that  the  property,  or  so 
much  thereof  as  may  be  necessary,  be  sold  for  the  purpose  of  re- 
paying the  advancements:  Extended  note  to  Flack  v.  Gosnell,  35  Am. 
St.  Rep.  419;  Ramberg  v.  Wahlstrom,  140  III.  182;  33  Am.  St.  Rep. 
227,  and  note. 

MORTGAGES— SUBROGATION.— Mortgagees  discharging  a  pre- 
existing lien  on  the  mortgaged  premises  are  entitled  to  be  subrogated 
thereto,  if  they  acted  in  good  faith,  although  the  mortgage  proved 
to  be  void  for  want  of  capacity  on  the  part  of  the  mortgagors  to  exe- 
cute It:  Spaulding  v.  Harvey,  129  Ind.  106;  28  Am.  St.  Rep.  176,  and 
note.    See,  also,  note  lo  Baker  v.  Baker,  39  Am.  St.  Rep.  782. 
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MORTGAGES— SUBROGATION— EFFECT  OF  MISTAKE  OF 
LAW  OR  OF  FACT.— OtiC  who  lends  money  for  the  express  purpose 
of  taking  up  and  discharging  liens  upon  real  property,  and  who  dis- 
charges those  liens  at  the  request  of  the  debtor,  expecting  that  his 
securities  will  of  record  take  the  place  of  that  which  he  has  dis- 
charged, is  not  a  volunteer,  stranger,  nor  intermeddler,  and  there- 
fore, if  justice  requires  it,  may  be  subrogated  to  the  lien  thus  dis- 
cliarged  and  allowed  to  assert  it,  as  where  he  discharges  liens  in  the 
belief  tliat  none  otJier  exist  against  the  property,  and  afterward 
learns  of  liens  subordinate  to  those  discharged,  which  are  attempted 
to  l)e  asserted  against  him  as  having  priority  to  the  lien  taken  by 
him  r.pon  the  same  property  to  secure  his  advances.  Nor  will  the 
fact  that  the  lien  of  which  he  was  ignoi-ant  was  of  record  defeat  his 
claim  for  relief:  Emmert  v.  Thompson,  49  Minn.  386;  32  Am.  St.  Rep. 
5U0,  and  note.  See,  also,  Kleimann  v.  Gieselmann,  114  Mo.  437;  35 
Am.  St.  Rep.  761,  and  note.  If  one  not  an  intermeddler  or  volunteer 
causes  a  mortgage  to  be  satisfied  and  discharged  in  ignorance  of  the 
existence  of  a  judgment  lien,  under  circumstances  authorizing  an  in- 
ference of  a  mistalve  of  fact,  equity  will  presume  such  mistake  and 
give  the  party  who  made  it  the  benefit  of  the  equitable  right  of  sub- 
rogation, where  no  superior  equities  are  interfered  with:  Heisler  v. 
Aultman,  54  Minn.  454;  45  Am.  St.  Rep.  486,  and  note;  Stewart  T. 
Stewart,  90  Wis.  516;  48  Am.  St.  Rep.  949,  and  note. 


Lawall  v.  Gromast. 

[180  Pennsylvania  State,  '32.] 

ATTORNEY  AND  CLIENT- RELATIONSHIP  •  AND  EVI- 
DENCE TO  ESTABIJSH.— The  payment  of  a  fee  is  the  most  usual 
and  weighty  item  of  evidence  to  establish  the  relationship  of  client 
and  attorney,  but  it  is  by  no  means  indispensable.  The  essential 
feature  of  the  professional  relation  is  the  fact  of  employment  to  do 
something  in  the  client's  behalf.  There  must  be  an  agreement,  ex- 
press or  implied,  for  compensation,  but  whether  payment  is  made 
in  part  or  in  whole  by  retainer  in  advance  is  not  material,  nor  is 
it  even  indispensable  that  the  compensation  should  be  assumed  by 
the  client,  but,  ordinarily,  it  is  so  from  the  nature  of  the  employment, 
whieli,  in  the  vast  majority  of  cases,  involves  the  guarding  or  en- 
forcement of  the  client's  interest  against  an  adverse  one  and  is, 
therefore,  exclusive. 

ATTORNEY  AND  CLIENT.— ADVERSE  INTERESTS,  to  be 
amicably  adjusted,  may  be  represented  by  the  same  counsel,  though 
the  cases  in  which  this  may  be  done  are  exceptional  and  never  en- 
tirely free  from  danger  of  conflicting  duties.  Thus,  the  same  at- 
torney may  represent  botli  borrower  and  lender,  upon  mortgage  or 
similar  security,  upon  a  mutual  understanding  between  the  parties, 
although  the  former  only  is  expected  to  pay  the  fees. 

A'rrORNEY  AND  CLIENT— EVIDENCE  OF  RELATION- 
SHIP.—The  fact  that  the  attorney  for  a  mortgagor  also  acts  for  the 
mortgagee  in  ke€])ing  the  mortgage  and  placing  it  on  record  and  in 
agreeing  to  searcli  tlie  title  and  record  in  reference  to  liens  is  suffi- 
cient to  establish  the  relationship  of  rttorney  and  client  between 
them. 

ATl-ORNEY  AND  CLIENT  —  LIABILITY  FOR  NEGLI- 
GENCE.—If  the  attorney  for  a  mortgagor  who  pays  the  fees,  under- 
takes, on  behalf  of  the  mortgagee,  to  see  that  the  mortgage  is  a  first 
lien  on  the  property,  he  is  bound  to  perform  that  duty  with  ordinary 
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and  reasonable  skill  and  care  in  his  profession,  and  is  liable  for  neg- 
ligence  in  that  respect. 

ATaORNEy  AND  CLIENT  —  LIABILITY  FOB  NEGLI- 
GENCE.— If  an  attorney  for  a  mortgagee  is  guilty  of  negligence  in. 
examining  the  title  to  ascertain  that  the  mortgage  is  a  first  lien  on. 
the  property,  as  he  has  agreed  to  do,  the  mortgagee,  without  waiting; 
for  tiie  mortgage  to  be  foreclosed,  is  entitled  to  at  once  recover  from 
such  attorney  the  difference  between  the  value  of  the  security  con- 
tracted for  and  that  actually  received.  The  cause  of  action  is  the 
breach  of  duty,  not  the  damages,  which  are  only  an  incident. 

ATTORNEY  AND  CLIENT— EVIDENCE  OF  NEGLIGENCE; 
—DECLARATIONS.— In  an  action  by  a  mortgagee  against  an  attor- 
|ney  to  recover  for  the  latter's  negligence,  declarations  made  by  thfr 
mortgagor  are  not  admissible  in -evidence,  in  the  absence  of  proof 
of  fraud  and  collusion  between  him  and  such  attorney. 

AGENCY— EVIDENCE     OF— Although     agency     cannot     be 

proved  by  declarations  of  an  alleged  agent,  yet  he  is  a  competent 

.  witness  to  prove  the  agency,  and  his  testimony  cannot  be  restricted 

to  the  mere  words  used  by  the  principal,  but  is  admissible  generally 

on  the  whole  subject. 

Trespass  against  the  defendant  to  recover  damages  caused  hj 
his  negligence  as  an  attorney  at  law.  In  1894,  0.  T.  Eoberts  wa» 
the  owner  of  certain  property  on  which  he  desired  to  borrow  one 
thousand  dollars.  Plaintiff  was  willing  to  loan  that  sum  npon 
the  property  as  a  first  mortgage  or  lien,  and  employed  the  de- 
fendant, who  was  also  Eoberts'  attorney,  to  examine  the  title, 
draw  the  mortgage,  and  place  it  as  a  first  lien  upon  the  property. 
Defendant  then  falsely  or  negligently  informed  the  plaintiff  that 
said  mortgage  would  be  a  first  lien  upon  the  propgrty,  and,  rely- 
ing upon  such  representation,  plaintiff  paid  said  money  to  Rob- 
erts, who  paid  the  said  attorney  his  fees  for  the  whole  transac- 
tion. Plaintiff  discovered  in  August,  1895,  for  the  first  time,  that 
the  lien  of  said  mortgage  was  not  the  first  but  a  third  lien  upon 
said  property.  Plaintiff  then  brought  this  action,  suffered  a 
compulsory  nonsuit,  and  appealed. 

J.  S.  Biery  and  W.  H.  Glace,  for  the  appellant. 

M.  C.  Hennrnger  and  M.  C.  L.  Kline,-  for  the  appellee. 

^s''  MITCHELL,  J.  At  the  close  of  the  plaintiff's  testimony 
defendant  moved  for  a  nonsuit  on  three  grounds:  1.  There  was 
no  evidence  of  the  relation  of  attorney  and  client;  2.  There  was 
no  evidence  of  negligence,  fraud,  or  collusion;  and  3.  There  was 
no  evidence  of  any  damages  sustained  by  the  plaintiff.  The  court 
entered  a  nonsuit,  and  in  refusing  to  take  it  off  dwelt  principally 
upon  the  failure  to  establish  the  relation  of  attorney  and  client 
between  the  parties,  but  we  must,  of  course,  assume  that  all  three 
of  the  grounds  were  considered. 

The  payment  of  a  fee  is  the  most  usual  and  weighty  item  of 
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*^  evidence  to  establish  the  relationship  of  client  and  attorney, 
but  it  is  by  no  means  indispensable.  The  essential  feature  of  the 
professional  relation  is  the  fact  of  employment  to  do  something 
in  the  client's  behalf.  There  must  be  an  agreement,  express  or 
implied,  for  compensation,  but  whether  payment  is  made  in  part 
or  in  whole  by  retainer  in  advance  is  not  material.  Nor  is  it 
even  indispensable  that  the  compensation  should  be  assumed  by 
the  client.  Ordinarily,  it  is  so  from  the  nature  of  the  employ- 
ment which  in  the  vast  majority  of  cases  involves  the  guarding 
or  enforcement  of  the  client's  interest  against  an  adverse  one, 
and  is  therefore  exclusive.  But  even  adverse  interests,  if  to  be 
amicably  adjusted,  may  be  represented  by  the  same  counsel, 
though  the  cases  in  which  this  can  be  done  are  exceptional  and 
never  entirely  free  from  danger  of  conflicting  duties.  In  mat- 
ters of  the  present  kind,  it  is  not  uncommon,  in  many  places, 
including  some  at  least  of  the  counties  of  this  state,  for  the  same 
counsel  to  represent  both  borrower  and  lender,  upon  mortgage 
or  similar  security,  although  the  former  only  is  expected  to  pa;' 
the  fees.  In  Scholes  v.  Brook,  63  L.  T.,  N.  S.,  837,  plaintiflE  had 
invested  money  on  mortgage  relying  on  the  opinion  of  "valuers," 
and,  the  property  proving  inadequate,  she  sued  the  valuers  for 
negligence.  Komer,  J.,  said:  "No  doubt  in  this  case,  as  is  com- 
mon, the  costs  of  Brook  and  Dansfield's  valuation  were  intended 
to  be  paid  by  .the  mortgagor,  just  as  the  costs  of  the  solicitors 
employed  by  the  mortgagee  were  expected  to  be  paid  by  the  mort- 
gagor in  the  sense  that  they  would  be  paid  out  of  the  money  ad- 
vanced; but  that  does  not  determine  the  relation  between  the  par- 
ties. I  am  satisfied  on  the  evidence  that,  as  between  Brook  and 
Dansfield  on  the  one  hand  and  the  plaintiff  on  the  other,  it  was 
understood  by  both  that  Brook  and  Dansfield  were  advising  the 
plaintiff,  and  that  the  plaintiff  was  going  to  act  in  her  capacity 
as  mortgagee,  on  the  footing  and  faith  of  their  valuation  and  of 

their  being  her  advisors It  was  contemplated,  accordmg 

to  what,  as  I  said  before,  was  a  usual  custom,  that  the  costs  of  the 
valuation,  if  the  proposed  loan  was  effected,  should  be  borne  ulti- 
mately by  the  mortgagor;  but  to  my  mind  it  is  clear  that  Brook 
and  Dansfield  were  asked  to  make  the  valuation,  to  their  knowl- 
edge as  valuers,  on  behalf  of  the  mortgagee,  not  the  mortgagor." 
On  appeal  this  was  affirmed  by  the  lords  justices:  Scholes  v. 
Brook,  64  L.  T.,  ^^o  j^  g^  674,  go  jn  Wittenbrock  v.  Parker, 
102  Cal.  93,  41  Am.  St.  Eep.  172,  the  custom  was  recognized,  it 
being  said:  "The  burden  cast  upon  the  mortgagor  of  paying  for 
the  services  of  the  attorney  selected  by  Bithell  [the  mortgagee] 
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to  guard  his  interests  was  simply  a  condition  of  the  loan,  and  did 
not  alter  the  status  of  such  attorney  or  diminish  the  duty  or 
responsibility  which  he  owed  to  his  employer." 

In  the  present  case,  it  is  undeniable  that  the  defendant  was 
acting  for  Eoberts,  the  borrower,  from  whom  he  received  his 
compensation,  and  to  whom  alone,  upon  the  manifest  understand- 
ing of  all  parties,  he  M^as  to  look  for  it.  But  that  fact  does  not 
of  itself  prevent  the  relation  of  attorney  and  client  between  plain- 
tiff and  defendant,  if  such  was  the  mutual  understanding.  There 
was  no  evidence  of  custom  in  tliat  respect,  and  the  court  below 
might  not  be  able  to  say  as  matter  of  law,  certainly  we  cannot, 
that  such  was  in  fact  the  custom.  But,  outside  of  the  existence 
of  any  general  rule,  there  was  evidence  from  which  the  jury  might 
have  inferred  that  such  was  the  understanding  of  these  parties 
in  this  particular  case. 

The  defendant  unquestionably  acted  to  some  extent  for  and 
in  behalf  of  the  plaintiff.  After  the  money  was  paid  over,  he 
kept  the  mortgage  which  was  then  the  property  of  plaintiff,  and 
he  put  it  on  record.  In  so  doing  he  was  clearly  acting  for  plain- 
tiff, and  if  he  had  negligently  delayed  recording  until  a  subse- 
quent judgment  or  other  encumbrance  slipped  in  ahead  of  it, 
there  can  be  no  question  that  he  would  have  been  liable  for  the 
negligent  performance  even  of  a  duty  voluntarily  assumed.  But 
there  was  evidence  that  he  did  more  for  plaintiff  than  put  the 
mortgage  on  record.  Lawall  testified  that  he  told  defendant  "to 
search  the  title  and  the  records  in  reference  to  liens,"  and  that 
*Tie  said  he  would,"  and  more  to  the  same  effect.  The  presump- 
tion is,  that  this  was  done  in  behalf  of  plaintiff.  To  Eoberts, 
the  borrower,  the  priority  of  other  encumbrances  was  of  no  con- 
cern with  regard  to  this  loan,  except  as  bearing  on  plaintiff's  will- 
ingness to  advance  the  money,  but  to  plaintiff  it  was  a  material 
fact  as  part  of  the  inducement  or  consideration  for  risking  the 
investment.' 

We  are  of  opinion,  therefore,  that  there  was  sufficient  evidence 
to  submit  to  the  jury  on  the  existence  of  the  relation  of  attorney 
and  client  in  the  case. 

'*'***  But  the  nonsuit  was  also  erroneous  for  another  reason.  In- 
dependent of  the  relation  of  attorney  and  client,  there  was  evi- 
dence, already  noticed,  that  defendant  undertook  certain  duties 
for  the  plaintiff.  The  learned  judge  rightly  says  that  collusion 
or  fraud  could  not  be  found  on  the  evidence  in  the  case,  but 
this  docs  not  exclude  liability  arising  from  negligence.  The 
principle  settled  in  Coggs  v.  Barnard,  1  Ld.  Kaym.  909, 1  Smith's 
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Lead.  Cas.  Eq.  199,  that  one  who  undertakes  to  do,  even  without 
reward,  is  responsible  for  misfeasance,  though  not  for  nonfeas- 
ance, has  been  generally  adopted.  If,  therefore,  defendant, 
knowing  that  plaintiff  was  relying  on  him  in  his  professional 
capacity  to  see  that  her  mortgage  was  the  first  lien,  although 
Koberts  was  to  pay  the  fees,  undertook  to  perform  that  duty,  he 
was  bound  to  do  it  with  ordinary  and  reasonable  skill  and  care  in 
his  profession,  and  would  be  liable  for  negligence  in  that  respect. 

The  argument  for  the  third  ground  of  nonsuit,  that  it  has  not 
yet  been  shown  that  plaintiff  has  suffered  any  damage,  would  not 
be  without  force  if  the  question  were  new,  inasmuch  as  she  took 
the  mortgage  as  security  only,  and  the  mortgagor  when  called 
upon  may  pay  the  debt,  or  the  mortgage  being  sued  out  the  prop- 
erty may  bring  enough  to  cover  it.  But  the  law  is  settled  the 
other  way.  Plaintiff  is  entitled  to  the  security  she  contracted 
for,  and  may  recover  the  difference  in  value  between  that  and 
what  she  actually  got.  The  cause  of  action  is  the  breach  of  duty, 
not  the  damages,  which  are  only  an  incident.  Miller  v.  Wilson, 
24  Pa.  St.  114,  was  very  similar  to  the  present  case.  The  plain- 
tiff had  judgments  which  were  a  lien  on  certain  real  estate,  and 
agreed  with  a  purchaser  of  the  latter  to  accept  his  bond  secured 
by  mortgage  on  the  land.  Defendant  was  employed  as  attorney 
to  carry  out  the  agreement,  and  in  that  capacity  satisfied  plain- 
tiff's judgments,  but  neglected  to  have  the  mortgage  recorded 
until  other  judgments  were  entered  aliead  of  it.  In  meeting  the 
point  now  made.  Chief  Justice  Black  said:  "The  argument  is, 
that  plaintiff  has  not  as  yet  suffered  any  actual  loss  from  the  de- 
fendant's violation  of  duty;  and  that  she  can  recover  from  Miller 
[defendant]  only  in  case  Carson  [mortgagor]  make  default;  be- 
cause the  mortgage  being  but  a  security  for  the  bond,  there  is 
nothing  due  on  the  former  until  the  condition  of  the  latter  is 
broken.  But  we  hold  it  for  clear  law  that  defendant  ....  sub- 
jected himself  to  an  immediate  '•**^  action,  in  which,  the  plain- 
tiff may  recover  compensation  for  all  she  has  lost,  and  all  she 
is  likely  to  lose  through  his  misconduct." 

The  cases  have  usually  arisen  on  the  statute  of  limitations,  and 
it  has  been  uniformly  held  that  the  right  of  action  is  complete 
so  that  the  statute  begins  to  run  from  the  breach,  although  the 
damage  may  not  be  known  or  may  not  in  fact  occur  until  after- 
ward. In  Moore  v.  Juvenal,  92  Pa.  St.  484,  it  is  said  by  the  pres- 
ent chief  justice:  "Where  the  declaration  alleges  a  breach  of 
duty  and  a  special  consequential  damage,  the  Breach  of  duty  and 
not  the  consequential  damage  is  the  cause  of  action,  and  the  stat- 
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ate  runs  from  the  date  of  the  former,  and  not  from  the  time  the 
Bpecial  damage  is  revealed  or  becomes  definite":  See,  also,  Lilly 
V.  Boyd,  72  Ga.  83;  citing  our  own  case  of  Khines  v.  Evans,  66 
Pa.  St.  192;  5  Am.  Eep.  364. 

On  the  question  of  damages,  the  plaintiff's  case  was  weak.  The 
statement  avers  that  the  property  is  ''not  worth  more  than  twelve 
hundred  dollars."  The  witness  Yeager  thought  it  would  be 
"cheap  at  ten  or  twelve  hundred  dollars,"  and  Dr.  Fegley,  the 
owner  of  the  first  and  second  liens,  testified  that  the  property 
had  "rather  increased  during  the  last  two  years.'*  That  is  about 
all  there  is  on  the  subject.  But,  although  it  is  meager,  we  can- 
not say  that  it  is  not  enough  to  go  to  the  jury.  If  they  should 
find  the  security  worthless,  and  the  court,  in  view  of  the  fact  that 
the  verdict  must  necessarily  be  based  largely  on  opinion  on  that 
point,  should  have  any  doubt  on  the  subject,  its  powers  are  suffi- 
cient to  prevent  injustice  to  the  defendant.  In  Green  v.  Dixon, 
1  Jur.  137,  a  similar  action  against  an  attorney  for  taking  an  in- 
sufficient security,  Lord  Abinger  having  indicated  his  opinion 
that  plaintiff  had  made  out  a  cause  of  action,  a  verdict  was  ren- 
dered for  plaintiff  for  the  amount  advanced,  he  undertaking  to 
convey  the  security  taken  to  anyone  appointed  by  the  defendant. 
The  equity  powers  of  courts  even  in  suits  at  law  in  Pennsylvania 
are  ample  to  protect  the  defendant  in  the  same  or  equivalent  man- 
ner. 

The  offer  contained  in  the  third  assignment  was  clearly  incom- 
petent. There  was  no  evidence,  as  the  learned  judge  said,  of 
collusion  or  fraud,  and  nothing  to  make  the  declarations  of  Eob- 
erts  evidence  against  defendant. 

The  fourth  assignment,  however,  must  be  sustained.  The  '^'*^ 
authority  of  Edgar  Lawall  from  his  sister  to  pay  over  the  money 
was  a  fact  to  which  he  could  testify.  Though  agency  cannot  be 
proved  by  declarations  of  the  alleged  agent,  yet  he  is  a  compe- 
tent witness  to  prove  it,  and  his  testimony  cannot  be  restricted 
to  the  mere  words  used  by  the  principal,  but  is  admissible  gene- 
rally on  the  whole  subject. 

Judgment  reversed  and  procedendo  awarded. 

ATTOENEY  ANT*  CLIENT- WHEN  RELATIONSHIP  EXISTS— 
ADVERSE  INTERESTS.— It  is  a  sreneral  rule  that,  unless  with  the 
free  and  intelllirent  consent  of  his  principal,  given  after  full  knowl- 
edfire  of  all  the  facts  and  circumstances,  the  ajrent  cannot,  in  the 
same  transaction,  act  both  for  the  principal  and  the  adverse  party: 
Extended  nore  to  Polter's  Appeal,  7  Am.  St.  Rep.  280;  Wildberper  v. 
Hartford  Fire  Ins.  Co..  72  Miss.  338;  48  Am.  St.  Rep.  558;  Wasse! 
V.  Reardon,  11  Ark.  705:  54  Am.  Dec.  245.  So.  In  the  latter  case, 
where  the  plaintiff's  attorney,  employed  to  collect  a  note,  was  ap- 
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pointed  by  the  defendant  with  full  knowledge  of  the  fact,  his  at- 
torney In  fact  to  confess  judgment  on  said  note,  It  was  held  that  the 
trxercise  of  that  power  by  the  attoi-iiey  was  consistent  with  fair  deal- 
ing. But  in  Wittenbrock  v.  Parker,  102  Cal.  93,  41  Am.  St.  Rep. 
172,  it  was  held  that  the  fact  that  he  who  selects  an  attorney  to 
make  an  examination  of  title  for  the  purpose  of  a  contemplated  loan, 
requires  the  bonower  to  furnish  an  abstract  of  title,  and  to  pay  the 
Attorney  for  his  services  does  not  constitute  him  the  attorney  of  the 
borrower,  nor  make  him  any  the  less  the  attorney  of  the  lender  by 
whom  he  was  selected. 

ATTORNEY  AND  CLIENT— ATTORNEY'S  LIABILITY  FOR 
NEGLIGENCE.— Attorneys  are  held  to  the  same  rule  of  liability  for 
want  of  professional  skill  and  diligence  in  pi'actice,  and  for  erro- 
neous or  negligent  advice  to  those  who  employ  them,  as  are  physi- 
cians, surgeons,  and  others  who  hold  themselves  out  to  the  world  as 
possessing  skill  and  qualifications  In  their  respective  trades  and 
proffssions:  Citizens'  Loan  Fund  etc.  Assn.  v.  Friedley,  123  Ind.  143; 
IS  Am.  St.  Rep.  320,  and  note.  An  attorney  Is  liable  for  gross  ig- 
norance or  gross  negligence  in  the  performance  of  his  professional 
duties:  Pennington  v.  Yell,  11  Ark.  212;  52  Am.  Dec,  2G2.  See, 
also,  note  to  Babbitt  v.  Bumpus,  16  Am.  St.  Rep.  592.  But  it  must 
not  be  understood  that  an  attorney  is  liable  for  every  mistake  that 
may  occur  in  practice,  or  that  he  may  be  held  responsible  to  his 
client  for  every  error  of  judgment  In  the  conduct  of  his  client's 
cause.  Instead  of  that  the  rule  is,  that  if  he  acts  with  a  proper 
degree  of  skill,  and  with  reasonable  care,  and  to  the  best  of  his 
knowledge,  he  will  not  be  held  responsible;  Extended  note  to  Pea- 
body  Building  etc.  Assn.  v.  Houseman,  33  Am.  Rep.  762. 

AGENCY— EVIDENCE  TO  PROVE.— Agency  cannot  be  shown  by 
the  statements  "of  the  supposed  agent:  MuUauphy  Sav.  Bank  v. 
Schott,  135  111.  655;  25  Am.  St.  Rep.  401,  and  note;  Pepper  v.  Cairns, 
133  Pa.  St.  114;  19  Am.  St.  Rep.  625,  and  note;  Omaha  etc.  Co.  r. 
Tabor,  13  Colo.  41;  16  Am.  St.  Rep.  185,  and  note. 
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[180  Pennsylvania  State,  644.] 

EVIDENCE— DEATH— PRESUMPTION.— A  presumption  of 
^eath  Is  raised  by  the  absence  of  a  person  from  his  domicile  unheard 
of  for  seven  years.  Absence  in  this  connection  means  that  a  person 
is  not  at  the  place  of  his  domicile,  and  that  his  actual  residence  Is 
unknown.    Removal  alone  is  not  enough. 

EVIDENCE— PRESUMPTION  OF  DEATH.— If  a  person  re- 
moves  from  his  domicile  to  establish  a  home  for  himself  in  another 
state  or  country,  at  a  place  well  known,  this  is  a  change  of  residence 
only,  and  absence  from  the  former  domicile  does  not  raise  a  pre- 
sumption of  death.  If  alive  at  his  last  domicile  when  last  heard 
from,  the  presumption  is  that  life  continues. 

W.  S.  Htilslander  and  A.  A.  Vosberg,  for  the  appellant, 

J.  F.  Scragg  and  Gr.  W.  Beale,  for  the  appellee. 

^**  WILLIAMS,  J.  This  was  an  issue  devisavit  vel  non. 
The  contestants  denied  the  validity  of  the  will,  alleging  that 
Eachel  Francis,  the  testator,  was  a  single  woman  when  it  was 
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made  in  1884,  and  that  it  was  revoked  by  her  subsequent  mar- 
riage in  1886.  She  had  been  married  to  Thomas  Watkins  in 
1870,  who,  prior  to  1876,  had  left  his  home  in  Scranton  and 
gone  with  a  colony  to  settle  in  Patagonia.  The  colony  was  estab- 
lished. Watkins,  as  a  member  of  it,  was  heard  from  in  1876. 
He  was  at  that  time  residing  with  the  other  colonists  and  engaged 
in  labor  with  them.  Since  that  time  he  has  not  been  heard  from, 
and  the  contestants  invoke  the  presumption  of  his  death;  and  it 
is  upon  this  presumption  that  the  contestants  rely  to  establish  the 
fact  that  the  testatrix  was  single  at  the  date  of  her  will  in  1884. 
Do  the  foregoing  facts  raise  the  presumption  of  the  death  of 
Watkins?  A  presumption  of  death  is  raised  by  the  absence  of 
a  person  from  his  domicile  unheard  of  for  seven  years.  Absence, 
in  this  connection,  means  that  a  person  is  not  at  the  place  of  hia 
domicile,  and  that  his  actual  residence  is  unknown.  It  is  for 
*^"*''  this  reason  that  his  existence  is  doubtful,  and  that  after 
seven  years  of  such  absence  his  death  is  presumed.  But  removal 
alone  is  not  enough.  The  further  fact  that  he  has  disappeared 
from  his  domicile  and  from  the  knowledge  of  those  with  whom 
he  would  naturally  communicate,  so  that  his  whereabouts  have 
been  unknown  for  seven  years  or  upward,  is  necessary  in  order 
to  raise  the  presumption.  But  where  a  person  removes  from 
his  domicile  in  this  state  to  establish  a  home  for  himself  in  an- 
other state  or  country,  at  a  place  well  known,  this  is  a  change 
of  residence,  and  absence  from  the  last  domicile  is  that  upon 
which  the  presumption  must  be  built.  If  alive  when  last  heard 
from  at  his  new  domicile,  the  presumption  is,  that  life  continues: 
1  Am.  &  Eng.  Ency.  of  Law,  37.  See,  also,  Whiteside's  Appeal, 
23  Pa.  St.  114;  Holmes  v.  Johnson,  43  Pa.  St.  159.  The  learned 
judge  of  the  court  below  instructed  the  jury  correctly  upon  this 
subject.  The  jury  found  in  favor  of  the  proponent  upon  both 
the  questions  submitted  to  them.  This  was  done  under  proper 
instructions,  and  we  see  no  reason  whatever  for  disturbing  the 
verdict.  The  assignments  of  error  are  not  sustained. 
The  judgment  is  affirmed. 

EVIDENCE-PRESUMPTION  OF  DEATH— WHEN  ARISES.— A 
person  who  suddenly  and  mysteriously  disappeers,  and  Is  not  seen 
nor  heard  of,  or  known  to  be  living,  for  seven  years  thereafter,  is 
prestimed  to  be  dead;  but  the  presumption  of  death  does  not  arise 
until  the  expiration  of  that  time,  unless  it  is  shown  that,  in  the 
menn  time,  he  has  come  in  contact  with  some  specific  peril  of  such 
nature  as  to  quicken  the  operation  of  time:  Mutual  Benefit  Go's  Pe- 
tition, 174  Pa.  St.  1;  52  Am.  St.  Rep.  814,  and  note.  This  presump- 
tion does  not  arise  witb  reference  to  children  incapable,  by  reason  of 
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their  tender  years,  of  "absenting"  themselves  from  the  state,  or  of 
«)ncealing  themselves  within  it:  Manley  v.  Pattlson,  73  Miss.  417; 
65  Am.  St.  Rep.  543,  and  note.  Presumption  of  death  arises  from 
the  ab8enc<e  of  a  person  from  his  domicile  without  being  heard  from 
for  seren  years:  Bordln  t.  Bardln,  4  8.  Dak.  805;  4a  Am.  8t.  Sep. 
701. 
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George  v,  American  Ginning  Company. 

[46  South  Carolina,  1.] 

CORPORATIONS— PROCESS— SERVICE  OF  ON  OFFICER 
OF  CORPORATION.— If  an  officer  of  a  corporation,  acting  as  attor- 
ney in  fact  for  a  third  person  to  sue  such  corporation,  commences 
such  action  by  suing  out  an  attachment  against  such  corporation 
for  his  principal,  he  becomes,  pro  hac  vice,  such  principal,  and  ser- 
vice of  process  upon  him  as  an  officer  of  the  corporation  is  in  fact 
service  upon  the  plaintiff  in  the  action. 

CORPORATIONS— OFFICER  AS  LITIGANT  AGAINST  HIS 
CORPORATION.- If  an  officer  of  a  corporation  undertakes,  as  at- 
torney in  fact  for  a  third  person,  to  begin  an  action  against  it,  he 
necessarily  abandons,  for  the  time  and  occasion  at  least,  his  position 
as  an  officer  or  agent  of  the  corporation. 

CORPORATIONS— SERVICE  OF  PROCESS  UPON.— An  offi- 
cer or  agent  of  a  foreign  corporation  cannot  commence  an  action 
against  such  corporation  by  serving  himself  with  the  process  or  sum- 
mons necessary  to  commence  such  action. 

Elliott  &  Elliott,  for  the  appellant. 

T.  Talbird,  for  the  appellee. 

*  McIVER,  C.  J.  These  two  cases  were  heard  together,  but 
while  the  principles  upon  which  they"  depend  are  similar,  the 
facts  are  not  identical  in  the  two  cases,  and  hence  it  will  be  more 
convenient  to  consider  them  separately. 

In  the  first-named  case,  the  plaintiff,  who  resides  in  the  city 
of  New  York,  by  a  formally  executed  power  constituted  William 
C.  Brown,  a  resident  of  this  state,  her  attorney  in  fact  to  com- 
mence this  action,  and  to  take  all  necessary  steps  to  obtain  a 
waiTant  of  attachment  against  the  property  of  the  defendant 
company,  which  is  a  foreign  corporation,  doing  business  in  the 
town  of  Beaufort,  South  Carolina.  In  pursuance  of  this  power, 
the  said  W.  C.  Brown,  on  the  30th  day  of  July,  1895,  procured  a 
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summons  and  complaint  to  be  issued  in  the  name  of  the  plain- 
tiff against  the  defendant  company,  on  a  certain  note  alleged  to 
have  been  executed  by  the  defendant  company  in  favor  of  the 
plaintiff;  and  on  the  same  day  sued  out  a  warrant  of  attachment, 
which  was  levied  upon  the  property  of  the  defendant  company, 
upon  the  ground  that  it  was  a  foreign  corporation,  the  power  of 
attorney  having  been  filed  before  the  warrant  of  attachment  wajj 
issued.  The  sheriff  returned  that  he  had  ''served  on  the  above- 
named,  the  American  Ginning  Company,  the  summons  and  com- 
plaint in  the  action,  by  delivering  copies  thereof  to  W.  C. 
Brown,  treasurer,  personally,  and  leaving  the  same  with  him." 
On  the  11th  of  September,  1895,  Messrs.  Elliott  &  Elliott,  sign- 
ing themselves  "defendant's  attorneys  for  the  purposes  of  this 
motion  only,"  served  a  notice  on  Mr.  Talbird,  as  plaintiff's  attor- 
ney, in  which  it  was  expressly  stated  that  they  appeared  only  for 
the  purposes  of  this  motion;  that  they  would  move  before  his 
honor.  Judge  Buchanan,  at  a  specified  time  and  place,  "to  set 
aside  the  service  of  the  summons  and  complaint  in  this  action 
upon  ^  the  grounds:  1.  Because  the  atfidavit  upon  which  the  at- 
tachment was  issued  was  sworn  to  before  the  plaintiff's  attorney^ 
and  the  justification  of  the  sureties  on  the  undertaking  was 
made  before  him;  2.  That  the  service  of  the  summons  was  ir- 
regular, in  that  it  was  made  on  the  attorney  in  fact  of  the  plain- 
tiff, who  acted  for  plaintiff  in  procuring  the  issue  of  the  writ  of 
attachment  as  manager  of  the  defendant  corporation."  It  was 
admitted  at  the  hearing  of  this  motion  "that  William  C.  Brown, 
upon  whom  the  summons  and  complaint  were  served,  was  the 
same  William  C.  Brown  who  was  the  attorney  in  fact  of  the  plain- 
tiff/' The  motion  was  refused  by  Judge  Buchanan,  and  he,  on 
the  same  day,  rendered  judgment  by  default  against  the  defend- 
ant company. 

From  this  judgment,  as  well  as  from  the  refusal  of  the  motion 
to  set  aside  the  service  of  the  summons  and  complaint  and  ta 
discharge  the  attachment,  defendant  appeals  upon  the  following 
grounds:  "Because  the  service  of  the  summons  upon  William 
C.  Brown,  as  an  officer  of  the  defendant  corporation,  he  being  at 
the  same  time  the  attorney  in  fact  of  the  plaintiff  for  the  com- 
mencement and  prosecution  of  the  action,  was  not  a  sufficient 
service  of  the  summons  upon  the  corporation." 

If,  as  distinctly  appears  in  the  "case,"  William  C.  Brown  was 
acting  as  attorney  in  fact  of  the  plaintiff,  in  commencing  this 
action  and  suing  out  the  warrant  of  attachment,  he  was  pro  hac 
vice  the  plaintiff,  and,  therefore,  the  service  upon  him  was  practi- 
cally the  same  m  if  the  papers  had  been  served  upon  the  plain- 
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tiff  in  her  own  proper  person;  for,  under  the  express  terms  of 
the  power  of  attorney  set  out  in  the  "case/'  he,  in  commencing 
this  action,  was  acting  in  the  "name,  place,  and  stead"  of  the 
plaintiff,  and  for  her,  and  in  her  name,  he  signed,  sealed,  ac- 
knowledged, and  delivered  "any  and  all  necessary  instruments,, 
undertakings,  and  other  writings,"  for  the  purpose  of  attaching 
the  property  of  the  defendant  company.  The  fact  that  he  was 
the  treasurer  of  the  defendant  corporation,  cannot  affect  the 
question,  for  when  he  undertook,  as  the  ■*  attorney  in  fact,  of 
the  plaintiff,  to  commence  this  action,  he  necessarily  abandoned,, 
for  the  time  and  occasion  at  least,  his  position  as  an  officer  or 
agent  of  the  defendant  company,  for  the  two  positions  then  be- 
came  entirely  inconsistent  and  incompatible,  involving  different 
and  conflicting  rights  and  duties. 

The  question  then  resolves  itself  into  an  inquiry  whether  a 
person  can  legally  commence  an  action  against  a  foreign  corpo- 
ration, of  which  he  happens  to  be  an  officer  or  agent,  by  serving 
himself  with  the  process  or  summons  necessary  to  commence 
such  action.  So  far  as  we  are  informed,  there  is  no  authority 
in  this  state  upon  the  point;  and  we  do  not  think  any  is  needed 
to  show  that  such  a  proposition,  so  utterly  at  variance  with  any 
proper  conception  of  the  due  and  orderly  administration  of  jus- 
tice, cannot  for  a  moment  be  entertained.  To  concede  such  » 
proposition  would  open  the  door  to  the  grossest  fraud,  which 
would  be  a  reproach  to  the  administration  of  justice.  Of  course,^ 
we  do  not  mean  to  intimate  that  any  fraud  was  intended  in  this 
particular  case;  but  we  cannot  assent -to  a  proposition  which,  if 
established,  would  afford  such  an  easy  mode  of  perpetrating 
frauds.  Counsel  for  appellant  has,  however,  cited  us  to  twO' 
eases  from  other  states  which  seem  to  support  fully  the  view 
which  we  have  adopted:  Buck  v.  Ashuelot  Mfg.  Co.,  4  Allen, 
357;  Rehm  v.  German  etc.  Sav.  Inst.,  125  Ind.  135. 

"We  think,  therefore,  that  the  circuit  judge  erred  in  refusing 
the  motion  to  set  aside  the  service  of  the  summons  and  complaint 
in  this  action,  and,  consequently,  that  he  erred  in  refusing  to 
vacate  the  attachment,  as  well  as  in  rendering  judgment  for  the 
plaintiff. 

In  the  second  case  above  stated,  the  plaintiff,  W.  C.  Brown, 
undertook  to  commence  an  action  against  the  defendant  com- 
pany to  recover  the  amount  due  on  two  notes  which  he  claimed 
to  hold  against  said  company,  by  having  himself,  as  treasurer  of 
said  company,  personally  served  with  copies  of  the  summons  and 
complaint,  and  on  the  same  day  procviring  **  a  warrant  of  at- 
tachment to  be  issued,  which  was  levied  upon  the  property  of 
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eaid  company.  A  similar  notice  of  motion  was  made  in  a  simi- 
lar manner  to  set  aside  the  service  of  the  summons  and  com- 
plaint, and  to  vacate  the  attachment.  Judge  Buchanan  granted 
an  order  refusing  to  set  aside  the  service  and  complaint,  but 
granted  the  motion  to  discharge  the  attachment,  and  on  the  same 
day  rendered  judgment  by  default  in  favor  of  the  plaintiff 
against  the  defendant. 

From  this  judgment,  as  well  as  from  so  much  of  the  order  as 
refused  the  motion  to  set  aside  the  service  of  the  summons  and 
■complaint,  defendant  appeals,  upon  the  ground  that  the  service 
upon  said  Brown,  as  an  officer  of  the  defendant  corporation,  he 
being  the  plaintiff  in  the  action,  was  not  a  sufficient  service  up- 
on said  corporation. 

It  does  not  appear  from  the  "case,''  as  prepared  for  argument 
here,  upon  what  ground  the  circuit  judge  granted  the  motion 
to  vacate  the  attachment,  and,  at  the  same  time,  refused  the  mo- 
tion to  set  aside  the  service  of  the  summons  and  complaint;  but 
as  there  is  no  appeal  from  so  much  of  the  order  as  vacated  the 
attachment,  we  need  not  consider  that  matter  further.  For  the 
reasons  given  in  considering  the  appeal  in  the  first  case,  we  think 
that  the  circuit  judge  erred  in  refusing  the  motion  to  set  aside 
the  service  of  the  summons  and  complaint  in  this  case;  and,  that 
being  so,  it  follows  that  he  erred  in  rendering  judgment  against 
a  party  who  had  not  been  properly  made  a  party  by  legal  service 
of  a  summons. 

The  judgment  of  this  court  is,  that  in  the  ease  first  above  stat- 
ed, the  order  of  the  circuit  judge  refusing  the  motion  to  set 
aside  the  service  of  the  summons  and  complaint,  and  to  vacate 
the  attachment  and  rendering  judgment  therein,  be  reversed; 
and  in  the  second  case  above  stated,  the  judgment  of  this  court 
is,  that  so  much  of  the  order  of  the  circuit  judge  as  refused  the 
motion  to  set  aside  the  service  of  the  summons  and  complaint,  as 
well  as  the  judgment  rendered  in  the  second  case,  be  reversed. 


CORPORATIONS  -  SERVICE  OF  PROCESS  IN  ACTIONS 
AGAINST— AGENTS  REPRESENTING  ADVERSE  INTERESTS.— 
Being  served  with  summons  implies  that  the  defendant  has  been 
served  with  summons  in  the  manner  directed  by  law.  In  every  partic- 
ular, requiring  him  to  appear  in  the  court  of  the  county  where  judg- 
ment is  taken:  White  v.  Johnson,  27  Or.  282;  50  Am.  St.  Rep.  726.  A 
judgment  by  default,  where  defendant  was  not  served,  or  did  not  ap- 
pear, is  erroneous,  the  proceedings  being  coram  non  .iudiee:  Ditch  v. 
Edwards.  1  Scam.  127;  2(5  Am.  Dec.  414;  Shaefer  v.  Gates,  2  B.  Mon. 
453;  88  Am.  Dec.  104.  See  extended  note  to  White  v.  Johnson.  .50 
Am.  St.  Rep.  737-742.  Corporations  being  artificial  persons,  statutes 
have  provided  that  process  shall  be  served  upon  them  through  their 
agents,  and.  in  order  to  bind  a  corporation,  the  service  must  be  upon 
the  identical  agent  provided  by  a  statute:  Great  West  Min.  Go.  v. 
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Woodmas  etc.  Min.  Co.,  12  Colo.  46;  13  Am,  St.  Rep,  204,  and  note;  Al- 
-drlch  V,  Anchor  Coal  etc.  Co.,  24  Or,  32;  41  Am.  St,  Eep.  831,  and 
note;  First  Nat,  Bank  v.  Huntington  Distilling  Co,,  41  W.  Va,  530; 
^  Am.  St.  Rep.  878.  But  it  is  an  undisputed  rule  of  law  that  unless 
with  the  free  and  intelligent  consent  of  his  principal,  given  after  full 
knowledge  of  all  the  facts  and  circumstances,  the  agent  cannot,  in 
the  sajne  transaction,  act  for  both  the  principal  and  the  adverse 
party:  Extended  note  to  Potter's  Appeal,  7  Am.  St,  Rep.  280;  Boston 
V,  Simmons,  150  Mass.  461;  15  Am,  St,  Rep.  230.  So,  it  is  not  a 
suflicient  service  of  a  writ  against  a  corporation  to  serve  the  same 
upon  the  plaintiff  as  president  of  the  corporation;  and  a  default, 
which  has  been  entered  in  an  action  in  which  a  writ  was  thus  served 
will  be  stricken  off  by  the  court,  of  its  own  motion,  whenever  the 
facts  are  brought  to  its  attention :  Buck  v.  Ashuelot  Mfg.  Co.,  4  Allen, 
357. 


Clarke  v.  Clarke. 

[46  South  Carolina,  230.] 

WILLS,— EVIDENCE  AS  TO  THE  INTENTION  of  a  testa- 
tor separate  and  apart  from  that  conveyed  by  the  language  used  in 
the  will  is  not  admissible  for  the  purpose  of  interpreting  the  will. 

WILLS— INTERPRETATION— CONVERSION  OF  REALTY 
INTO  PERSONALTY,— If  a  testator  uses  such  words  as  "invest" 
and  "pay  over"  in  his  will,  thus  conveying  the  idea  that  his  entire 
estate,  both  real  and  personal,  is  to  be  distributed  as  personalty  his 
■executor  is  authorized  to  convert  the  real  estate  into  personalty, 
though  no  such  direct  authority  is  contained  In  the  will. 

WILLS  —  INTERPRETATION  —  "DEVISE."  —  Although  the 
technical  meaning  of  the  term  "devise"  in  a  will  is  usually  to  pass 
realty  as  realty,  jet  this  technical  meaning  is  not  allowed  to  prevail 
when  such  use  of  the  word  is  negatived  by  other  words  in, the  will 
clearly  indicating  a  different  and  contrary  intention. 

W.  H,  Lyles,  for  the  appellant. 

Vemer  &  Weston  and  Bachman  &  Youmans,  for  the  appellee. 

236  POPE,  J.  On  the  twenty-ninth  day  of  June,  1895,  the 
plaintiff  above  named  commenced  his  action  in  the  court  of 
common  pleas  for  Kichland  county  against  the  defendant,  where- 
in he  prayed  the  judgment  of  the  court,  for  its  direction  to  him 
in  regard  to  the  true  construction  of  the  last  will  and  testament, 
and  codicil  thereto,  of  his  deceased  wife,  Mrs,  Julia  H.  Clarke, 
especially  the  fifth  clause  ^^^  thereof,  and  as  to  his  powers  and 
duties  as  said  executor  and  trustee  under  said  will,  and  for  such 
other  relief  as  is  consistent  with  his  case  as  made.  The  answer 
of  the  defendant,  who  was  an  infant  of  tender  years,  by  her 
guardian  ad  litem,  duly  appointed  by  the  court  of  common  pleas 
for  Eichland  county,  in  effect  submitted  her  rights  to  the  pro- 
tection of  the  court.  The  facts  of  the  case  are  about  as  follows: 
Henry  P.  Clarke,  the  plaintiff,  while  domiciled  in  the  state  of 
South  Carolina,  intermarried  with  Julia  Hurd,  in  the  state  of 
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New  York,  in  the  year  1886,  and  the  married  couple  immediate- 
ly returned  to  the  state  of  South  Carolina,  which  before  the  mar- 
riage had  been  adopted  as  the  domicile  of  the  husband,  and  that 
state  became  the  domicile  of  the  marriage.  In  1891  a  daughter, 
the  defendant,  Nancy  B.  Clarke,  was  born.  In  1893  another 
daughter,  Julia  Clarke,  was  born.  In  1894  the  wife,  Julia  H. 
Clarke,  died.  In  May,  1894,  the  daughter,  Julia  Clarke,  died. 
For  some  years  after  the  said  marriage  the  plaintiff  and  his  wife 
lived  on  their  plantation  near  Eastover,  in  Richland  county,  in 
this  state,  and  during  their  residence  at  this  place,  and  while  on 
a  visit  to  relatives  at  the  north,  the  wife,  Mrs.  Julia  H.  Clarke, 
.made  the  following  will: 

'%  Julia  H.  Clarke,  wife  of  Henry  P.  Clarke,  residing  near 
Eastover,  in  Eichland  county,  state  of  South  Carolina,  being  of 
sound  and  disposing  mind  and  memory,  do  make  and  ordain 
this  my  last  will  and  testament,  and  hereby  revoke  all  other  wills 
by  me  at  any  time  heretofore  made:  First.  I  direct  that  all  my 
just  debts  and  my  funeral  expenses  shall  be  fully  paid  by  my 
executor  hereinafter  named.  Second.  I  direct  that  a  portion 
of  my  estate,  sufficient  to  produce  $1,000  annually,  shall  be  safe- 
ly invested  by  my  executor,  and  the  said  $1,000  be  paid  annually 
to  my  father,  S.  H.  Hurd,  now  in  New  York  city,  in  quarterly 
payments,  during  his  natural  life.  Third.  I  give  and  bequeath 
to  Mrs.  Laura  Sherwood,  of  Bridgeport,  Conn.,  the  sum  of  $10,- 
000.  Fourth.  I  give  and  bequeath  to  Miss  Agnes  C.  Patterson, 
of  said  Bridgeport,  the  sum  of  ^37  $5^000.  Fifth.  The  rest, 
residue  and  remainder  of  my  estate,  real  and  personal,  of  what- 
soever description  and  wherever  situated,  I  give,  devise,  and  be- 
queath as  follows:  One-half  thereof  to  my  husband,  Henry  P. 
Clarke,  and  one-half  thereof  to  my  said  husband  in  trust  for  my 
daughter,  Nancy,  until  she  becomes  twenty-five  years  of  age,  and 
them  to  pay  over  the  whole  sum  to  her;  but,  if  she  shall  marry 
before  that  age,  with  the  consent  and  approval  of  her  father,  or, 
in  case  of  his  death,  with  the  consent  and  approval  of  her  then 
guardian,  then  I  direct  that  one-half  of  her  share  shall  be  paid 
to  her  upon  her  marriage,  and  the  other  half  when  she  becomes 
twenty-five.  In  case  I  shall  leave  surviving  me  one  or  more 
children  besides  my  dauo^hter,  Nancy,  then  I  direct  that  the  said 
rest,  residue,  and  remainder  of  my  estate  shall  be  divided  equally 
among  my  said  husband  and  all  of  my  children,  share  and  share 
alike,  my  husband  and  my  children  sharing  per  capita,  and  the 
shares  of  my  said  children  to  be  held  in  trust  as  above  provided 
in  the  case  of  Nancy  as  beinsr  the  only  one.  And  I  give,  devise, 
and  bequeath  the  said  rest,  residue,  and  remainder  as  aforesaid 
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to  each,  and  to  their  heirs  and  each  of  them  forevei.  I  consti- 
tute and  appoint  my  said  husband,  Henry  P.  Clarke,  to  be  ex- 
ecutor and  trustee  of  this  my  will,  and  direct  that  no  bond  be 
required  of  him  under  either  appointment/* 

On  the  eleventh  day  of  November,  1893,  at  her  residence  near 
the  city  of  Columbia,  in  Eichland  county,  and  state  of  South 
Carolina,  the  said  Mrs.  Julia  H.  Clarke  made  a  codicil  to  her 
said  last  will  and  testament,  wherein  she  fully  ratified  and  con- 
firmed said  last  will  and  testament,  except  that  she  revoked  the 
third  item  or  clause  thereof,  anji  in  lieu  of  the  provision  therein 
contained  in  favor  of  Mrs.  Laura  Sherwood,  of  Bridgeport,  Con- 
necticut, directed  her  executor  to  safely  invest  such  portion  of 
her  estate  as  would  yield  $500  per  annum,  and  pay  the  said  $500 
annually,  in  quarterly  payments,  to  the  said  Mrs.  Laura  Sher- 
wood during  her  natural  life.  And  she  also  provided  that  such 
parts  ^^**  of  her  estate  as  had  been  invested  by  her  executor  to 
yield  the  annual  payment  of  $1,000  to  her 'father,  S.  H.  Hurd, 
and  of  $500  to  Mrs.  Laura  Sherwood,  after  the  death  of  each 
one  respectively,  should  revert  to  her  estate,  and  be  disposed  of 
as  under  the  fifth  item  'or  clause  of  her  said  last  will  and  testa- 
ment. 

The  will  and  codicil  were  duly  established  in  the  court  of  pro- 
bate for  Eichland  county,  in  the  state  of  South  Carolina.  The 
plaintiff  qualified  as  the  executor.  All  of  the  personal  estate  of 
the  testatrix  in  the  state  of  South  Carolina  was  $825.  Her  real 
estate  in  the  latter  state  was  valued  at  about  $20,000.  Her 
debts  amounted  to  about  $30,000.  The  amount  necessary  to  be 
invested  to  raise  the  annual  sums  to  the  said  S.  H.  Hurd  and 
the  said  Mrs.  Laura  Sherwood  was  about  $22,000,  and  to  pay 
the  legacy  of  Miss  Agnes  C«  Patterson  was  $5,000,  making  an 
aggregate  of  about  $57,000.  But  the  testatrix  was  entitled  to 
the  one-sixth  part  of  the  estate  of  her  grandfather,  the  late  P.  T. 
Barnum,  of  Bridgeport,  Connecticut,  consisting  of  real  and  per- 
sonal estate,  in  a  part  of  which  the  widow  of  the  late  P.  T.  Bar- 
num had  a  life  estate.  The  estate  of  the  late  P.  T.  Barnum 
was  located  in  three  states — Connecticut,  New  York,  and  Kansas. 
Under  the  statute  law  of  Kansas,  whatever  lands  descended  to 
the  infant,  Julia  Clarke,  through  her  mother,  the  testatrix,  on 
her  death  vested  in  her  father,  the  plaintiff.  Under  the  stat- 
utes of  New  York,  such  share  descended  to  the  father  for  his 
life,  with  remainder  to  the  infant  defendant,  Nancy  B.  Clarke. 
While  in  Connecticut  such  estate  of  the  infant,  Julia  Clarke, 
would  vest  absolutely  in  the  defendant,  Nancy  B.  Clarke.  While 
to  the  contrary,  if,  under  the  provisions  of  the  will  of  Mri.  Julia 
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H.  Clarke,  deceased,  her  whole  estate  in  the  states  of  South  Car- 
olina, Connecticut,  Kansas,  and  New  York,  the  rest,  residue,  and 
remainder  of  testatrix's  estate,  after  the  payment  of  debts  and 
legacies,  would  devolve  in  equal  portions  upon  the  plaintiff, 
Henry  P.  Clarke,  and  the  defendant,  Nancy  B.  Clarke — for,  of 
course,  the  state  of  South  Carolina  being  ^^^  the  state  of  domi- 
cile of  both  Mrs.  Julia  H.  Clarke,  the  testatrix,  as  well  as  that 
of  her  infant  deceased  daughter,  Julia  Clarke,  the  personal  estate 
of  said  infant  daughter,  Julia  Clarke,  would  be  equally  divided 
between  her  father,  the  plaintiff,  and  the  defendant,  her  sister. 
The  plaintiff  filling  both  the  office  of  executor  and  that  of  trus- 
tee for  his  infant  daughter,  the  defendant,  was  naturally 
strongly  moved  by  the  responsibility  thus  devolved  upon  him, 
and  a  little  more  than  a  year  after  his  wife's  death  exhibited  his 
complaint  in  the  court  of  common  pleas  for  Eichland  county, 
in  this  state,  which  was  the  court  of  the  domicile  of  all  parties, 
•wherein  he  seeks  the  aid  of  that  court  in  the  proper  discharge 
of  the  duties  of  his  two  offices  of  executor  and  trustee.  The 
hearing  came  on  before  Judge  D.  A.  Townsend  upon  the  plead- 
ings and  some  testimony.  The  first  question  submitted  to  the 
judge  was  the  competency  of  certain  testimony  offered  by  the 
plaintiff;  the  testimony  objected  to  was  that  of  the  plaintiff  him- 
self, which  was:  "Mrs.  Clarke's  intention  was  to  convert  what 
she  would  receive  under  the  will  [the  will  of  her  grandfather, 
P.  T.  Barnum] ,  into  money  and  invest  it  in  South  Carolina.  Her 
reasons  for  this  were,  that  in  the  north  and  west  she  would  have 
to  have  her  property,  if  there,  managed  by  agents,  and  would 
receive  a  less  rate  of  interest  than  that  which  ruled  in  the  south. 
In  the  south  she  would  save  expenses  and  commissions  of  agents, 
and  could  manage  jor  supervise  th^  management  personally,  be- 
sides receiving  higher  rates  of  interest.  In  the  event  of  any  of 
the  beneficiaries  under  the  will  dying  intestate,  Mrs.  Clarke  be- 
lieved that  the  property  of  such  beneficiary  would  be  distributa- 
ble under  the  South  Carolina  laws  for  the  distribution  of  intes- 
tate estates."  The  circuit  judge  rnkd  that  this  testimony  was 
admissible.  Such  ruling  is  excepted  to,  and  forms  part  of  the 
appeal  here  taken. 

The  circuit  judge  made  his  decree,  which  will  be  reported. 
The  defendant  appeals,  also,  from  that  decree.  All  ^*^  the  ex- 
ceptions will  be  reported.  Was  the  circuit  judge  in  error  in  ad- 
mitting the  testimony  excepted  to? 

The  object  of  this  testimony  was  to  show  that  Mrs.  Clarke  had 
a  certain  intention  guiding  and  controlling  her  in  framing  the 
disposition  of  her  property  by  this  will.     We  have  always  under- 
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stood  the  rule  of  law,  as  enforced  by  the  courts  of  this  state,  reg- 
ulating the  competency  of  testimony  of  this  character  to  be  that 
anything  that  will  show  the  surroundings  of  a  testator — his  fam- 
ily, their  names,  age,  or  sex,  his  property,  its  name,  value,  or 
character,  his  use  of  words,  if  in  any  way  peculiar,  or  to  explaini 
any  ambiguous  expressions  occurring  in  the  will — is  admissible. 
We  have  never  known  that  testimony  as  to  an  intention,  separate 
and  apart  from  that  conveyed  by  the  language  used  in  the  wiH^ 
could  be  held  competent.  As  was  well  said  by  the  late  Chancel- 
lor Job  Johnstone,  in  Eosborough  v.  Hemphill,  5  Kich.  Eq.  107: 
"It  is  conceived  that  if  the  effect  or  purpose  of  parol  evidence  is- 
to  introduce  into  a  will  matter  which  it  does  not  contain,  so  as- 
to  constitute  it  a  part  of  the  will;  to  give  to  the  will,  in  itself 
considered,  operative  elements,  language,  or  provisions  which 
were  not  in  it  before,  then  such  evidence  is,  incompetent  in  a 
court  whose  sole  function  is  to  construe  wills Such  evi- 
dence is  very  different  from  that  which  is  offered  for  the  purpose 
of  afl'ording  a  light  by  which  what  is  in  the  will  may  be  read,  un- 
derstood, and  applied,  which  is  always  proper."  It  seems  to  us- 
that  so  much  of  the  testimony  offered  which  relates  to  the  pur- 
pose in  life  of  Mrs.  Clarke  in  withdrawing  her  property  from  the 
north  and  west  and  locating  the  same  in  South  Carolina  is  in- 
competent, because  there  are  no  words  manifesting  any  such  pur- 
pose, as  written  in  her  will  itself;  it  would  be,  in  effect,  adding 
to  the  will  to  allow  such  testimony,  and  all  will  admit  that  this 
cannot  be  done  in  this  way.  And  we  are  equally  clear  as  to  the 
last  part  of  this  testimony,  relating  to  what  the  testator  thought 
would  occur  if  any  one  of  the  beneficiaries  should  die  intestate 
before  a  final  distribution  of  her  bounty  could  be  made,  for  there 
^*^  occurs  no  language  in  the  will  that  points  to  any  such  con- 
tingency. This  would  certainly  be  adding  a  new  provision  te 
the  Avill.  These  exceptions  must  be  sustained,  but  in  so  doing 
we  do  not  help  the  appellant  very  materially,  for  the  circuit 
judge  distinctly  states  in  his  decree  that  he  does  not  base  his 
decision  upon  this  testimony,  although  he  admitted  it  as  com- 
petent; and  now  we  approach  the  true  battleground. 

The  second,  third,  fourth,  and  fifth  grounds  raise  the  issue 
that  the  provisions  of  the  will  as  written,  when  properly  con- 
strued, develop  the  concliTsion  that  the  testatrix  intended  that 
her  real  property,  wheresoever  situated,  and  of  whatsoever  de- 
scription, should  become  personalty.  That  such  result  obtains 
from  the  language  used  in  wills  when  properly  construed,  in 
some  cases,  must  be  admitted.  The  courts  of  the  mother  coun- 
try so  hold.     The  courts  of  this  country — ^both  federal  and  state 
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—60  hold.  In  what  cases  will  such  a  conclusion  be  proper? 
We  answer,  in  all  those  cases  where  the  provisions  of  the  will  it- 
self manifest  that  such  was  the  testator's  intention,  if  such  in- 
tention be  legal.  This  intent  of  the  testator,  when  manifested 
by  the  language  used  in  the  will,  must  be,  if  legal,  carried  into 
execution,  for  equity  looks  at  the  intent  rather  than  the  form, 
and  one  of  its  maxims  is,  that  equity  treats  that  as  done  which, 
in  good  conscience,  ought  to  be  done — so  declares,  in  substance, 
Mr.  Pomeroy,  in  volume  1,  page  413,  of  his  work  on  Equity  Ju- 
risprudence. We  do  not  hold  that  a  direction  by  the  testator 
jthat  his  lands  be  sold  should  appear  in  the  will  in  order  that 
realty  shall  become  personalty,  and  we  do  not  know  that  we  can 
more  clearly  express  our  views  on  this  phase  of  the  question  than 
by  quoting  the  language  of  Mr.  Justice  F.  H.  Wardlaw,  used  in 
announcing  the  opinion  of  this  court  in  the  case  of  Farmer  v. 
Spell,  11  Rich.  Eq.  547,  648,  which  was  as  follows:  "Equitable 
conversion  of  realty  into  personalty  is  effected,  in  strictness,  only 
where  a  sale  of  the  land  is  ordered,  and  disposition  of  the  pro- 
ceeds is  made;  *^*  but  if  the  intention  to  dispose  of  the  subject 
as  personalty  can  be  ascertained  from  the  face  of  the  will,  it  may 
not  be  indispensable  that  a  sale  should  be  explicitly  directed  as 
a  means  of  conversion*^  (italics  ours).  "Chancellor  Dargan  says, 
with  sufiicient  precision,  in  Perry  v.  Logan,  5  Eich.  Eq.  202: 
*Wlierever  it  is  apparent  from  the  words  of  the  will  that  the  tes- 
tator meant  that  his  real  estate  in  that  form  should  not  pass  into 
the  possession  of  the  objects  of  his  testamentary  bounty,  but 
should  be  converted  into  money,  and  as  money  come  to  those 
for  whom  he  designs  the  benefaction,  this  will  be  considered  in 
equity  as  a  bequest  of  personalty.  Under  such  circumstances, 
it  will  be  treated  in  all  respects  as  if  the  conversion  had  been 
made  by  the  testator  in  his  lifetime.*  So,  too,  cases  might  be 
within  the  principle  of  conversion  as  to  some  incidents,  when  no 
alteration  of  the  form  of  the  estate  was  contemplated."  We 
might  multiply  at  great  length  quotations  from  other  cases  to 
the  same  effect,  but  we  have  always  felt  when  our  own  state  de- 
cisions recognize  fully  a  principle  of  law  as  applied  to  our  own  af- 
fairs, that  should  be  sufficient.  Now,  let  us  turn  to  the  circum- 
fttances  of  this  particular  case.  It  is  established  that  South  Caro- 
lina was  the  domicile  of  this  testatrix,  and  that  her  husband  and 
two  children  surviving  her,  as  the  objects  of  her  bounty,  were  al- 
so domiciled  there;  that  her  last  will  fully  discloses  that  each  of 
the  three  was  to  be  made  equal,  one  with  the  other,  in  the  dis- 
tribution of  her  estate.  The  testatrix  must  be  presumed  to  have 
known  that,  under  the  laws  of  this  state,  it  was  in  her  power. 
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by  a  last  will,  to  divide  her  whole  estate,  real  and  personal,  as 
6he  might  elect  to  do;  and  further,  that,  under  our  laws,  in  the 
event  of  the  death  of  either  husband  or  child,  or  children,  the 
estate  of  the  one  so  dying  intestate  would  be  shared  equally  by 
the  two  survivors,  whether  the  estate  was  realty  or  personalty. 
But  it  must  also  be  assumed  that  she  knew  the  laws  regulating 
intestate  estates  in  the  states  of  Connecticut,  Kansas,  and  New 
Y'ork,  where  some  of  her  estate,  real  and  personal,  was  located. 
Further,  it  must  be  ^^^  assumed  that  the  testatrix  knew  of  the 
extent  of  her  estate  wherever  located,  for  the  will  of  her  grand- 
father, P.  T.  Barnum,  disclosed  the  same  and  her  interest  there- 
in. We  do  not  think  that  the  fact  of  her  indebtedness  to  others 
and  her  legacies  to  others,  aggregating  $65,000,  while  her  per- 
gonal estate  in  South  Carolina  was  only  $825,  operates  to  any 
extent  to  work  the  conversion  of  her  realty  into  personalty,  so 
far  as  the  provisions  of  her  will  touching  these  matters  is  con- 
cerned. 

How  are  we  to  regard  the  provisions  of  the  fifth  item  or  clause 
of  the  will?  Do  these  provisions  evince  an  intention  of  the  tes- 
tatrix to  convert  her  realty  into  personalty?  When  the  lan- 
guage at  the  beginning  of  this  item  is  considered,  it  will  be  seen 
that  she  masses,  so  to  speak,  her  realty  and  personalty,  in  the 
terms  "the  rest,  residue,  and  remainder  of  my  estate,"  that  is, 
all  that  should  be  left  after  the  payment  of  her  debts  and  lega- 
cies; and  this  "rest,  residue,  and  remainder"  she  gives,  devises, 
and  bequeaths  equally  to  her  husband,  for  himself,  and  to  him 
in  trust  for  her  daughter,  Nancy,  if  she  should  be  the  only  child 
left  by  her;  but  in  the  event  there  is  another  child,  then  she  gives, 
devises,  and  bequeaths  one-third  of  such  rest,  residue,  and  re- 
mainder to  her  husband,  absolutely,  for  himself,  and  the  other 
two-thirds  to  him,  in  trust,  one-third  for  Nancy  and  one-third 
for  Julia.  The  use  by  the  testatrix  of  the  term  "devise"  is  of 
some  signification,  for  usually  such  a  term  occurs  in  the  testa- 
mentary disposition  of  an  estate  in  realty,  as  such;  and  if  there 
were  no  other  words  in  the  text  of  this  will,  negativing  this  idea 
of  the  use  of  the  word  "devise"  being  intended  to  convey  her 
realty,  as  such,  to  these  beneficiaries,  this  would  end  the  matter. 
HoAvever,  the  use  of  a  word  of  a  technical  significance  in  a  will 
is  not  allowed,  of  itself,  to  fasten  down  the  intent  of  a  testatrix, 
if  other  words,  phrases,  expressions,  and  sentences  or  provisions 
of  her  will  show  that  her  use  of  this  technical  word  was  not  in- 
tended by  her  to  do  more  than  to  show  that  she  meant  her  realty 
to  pass,  commingled  with  the  personalty,  *'*^  under  the  terms 
the  rest,  residue,  and  remainder  of  her  estate,  to  these  three  ben- 
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eficiaries.  It  has  been  decided  in  this  state,  in  the  two  eases, 
Moore  v.  Davidson,  22  S.  C.  94,  and  Jaudon  v.  Dueker,  27  S.  C. 
295,  that  when  a  testator  used  the  words  "the  rest^  residue,  and 
remainder  of  his  estate,  he  considered  the  estate  as  a  whole,  with- 
out regard  to  nice  distinciion  between  the  realty  and  personalty 
of  which  it  was  composed.     This  he  had  the  right  to  do." 

In  the  case  at  bar,  it  will  be  observed  that  no  positive  direction 
is  included  in  the  will  for  a  sale  of  any  of  the  lands  belonging 
to  testatrix  for  the  payment  of  debts,  legacies,  or  for  distribution. 
The  absence  of  such  direction  explicitly  need  occasion  no  diffi- 
culty in  this  case,  for  the  executor  was  directed  by  the  terms  of 
the  will  to  pay  the  debts  and  legacies,  and  this  he  could  only  do  by 
an  application  of  the  property  of  his  testatrix,  when  sold,  to  those 
purposes,  and  in  the  execution  of  this  power,  after  the  personal 
property  of  his  testatrix  was  had,  the  lands  could  be  sold;  for  it 
must  be  remembered,  it  is  only  "the  rest,  residue,  and  remainder 
of  realty  and  personalty,"  after  the  payments  of  debts  and  lega- 
cies, that  is  given  to  the  beneficiaries  provided  in  the  fifth  item 
of  the  will.  Of  course,  in  the  absence  of  explicit  authority  in  the 
will  to  the  executor  to  make  sales  of  property  to  pay  debts  and 
legacies,  such  executor  would  have  to  apply  to  the  court  for  such 
leave  for  those  purposes.  What  else  is  there  in  this  will  that 
will  aid  us  in  reaching  the  intention  of  the  testatrix?  It  will 
be  seen  in  the  fifth  item  or  clause  that  the  testatrix,  when  she 
comes  to  speak  of  the  duty  of  the  plaintiff  as  to  the  one-half  of 
the  rest,  residue,  and  remainder  of  her  whole  estate,  real  and 
personal,  he  shall  receive  in  trust  for  his  infant  daughter,  Nancy 
B.  Clarke,  declares  that  "he  shall  hold  such  one-half  until  she, 
Nancy,  becomes  twenty-five  years  of  age,  and  then  to  pay  the 
•whole  sum  over  to  her;  but  if  she  shall  marry  before  that  age, 
with  the  consent  and  approval  of  her  father,  or,  in  case  of  his 
death,  with  the  consent  and  approval  of  her  then  guardian,  then 
I  direct  that  one-half  of  *'*^  her  share  shall  be  paid  to  her  upon 
her  marriage,  and  the  other  half  when  she  becomes  twenty-five.'* 
Around  these  words  revolve  this  contention.  What  was  Mrs. 
Clarke's  intention,  as  herein  expressed,  as  to  how  she  meant  any 
share  in  her  realty  should  be  held  by  Nancy  and  Julia  through 
their  trustee?  Was  it  to  be  as  realty  or  personalty?  Certainly 
the  trustee  was  to  hold  two-thirds  of  the  estate,  which  he  receiv- 
ed for  his  two  daughters,  for  them.  The  will  does  not  say  he 
shall  "turn  over,"  but  shall  "pay  over."  What  does  "pay  over'* 
mean,  when  connected  with  the  words  "the  whole  sum,"  in  the 
one  instance,  and  one-half  of  her  share  on  her  marriage,  and  the 
other  one-half  of  her  share  on  attaining  the  age  of  twenty-five 
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years?  Surely  it  must  mean  that  the  sum  of  money  from  the 
cominingled  "rest,  residue,  and  remainder  of  her  whole  estate, 
real  and  personal,"  when  the  same  shall  be  converted  into  money, 
sliall  be  paid.  If  it  be  so,  will  not  equity  construe  that  Mrs. 
Clarke,  by  the  language  used  by  her  in  her  last  will,  has  directed 
that  her  realty  be  converted  into  money,  and  paid  two-thirda 
thereof  to  the  plaintiff  as  trustee  for  his  two  daughters,  and  hav- 
ing so  directed  in  her  said  last  will  and  testament,  the  court  of 
equity,  in  the  promotion  of  right,  will  now  consider  as  done  what 
ought  to  be  done?  We  think  this  is  the  true  intention  of  this 
testatrix. 

The  exceptions  above  enumerated  to  the  decree  must  be  over- 
ruled. 

It  is  the  judgment  of  this  court,  that  the  judgment  of  the  cir- 
cuit court  be  affirmed. 


WILLS-EXTRINSTC  EVIDENCE  TO  SHOW  INTENTION.— Ex- 
trinsic evidence  is  admissible  to  explain  what  a  testator  has  written, 
but  not  to  sliow  what  he  intended  to  write.  A  court  cannot  malse  a 
new  devise  for  him,  but  the  one  he  made  himself  must  be  given  ef- 
fect in  the  light  of  surrounding  circumstances.  But,  in  searching 
for  the  intention  of  the  testator,  it  must  be  borne  in  mind  that  the 
Intention  sought  for  is  not  that  which  existed  in  the  mind  of  the  tes- 
tator, but  that  which  is  expressed  by  the  language  of  the  will:  Ex- 
tended note  to  Chappell  v.  Missionary  Society  etc.,  50  Am.  St.  Rep. 
281;  Schlottman  v.  Hoffman,  73  Miss.  188;  55  Am.  St.  Rep.  527,  and 
note;  Bingel  v.  Volz,  142  111.  214;  34  Am.  St.  Rep.  64. 

WILLS— DOCTRINE  OF  EQUITABLE  CONVERSION— WHEN 
APPLIED. — A  mere  power  contained  in  a  will  to  sell  real' estate  does 
not  operate  as  a  conversion  of  it  into  personalty,  but,  when  it 
plainly  appears  from  the  will  that  it  was  the  testator's  intention  that 
this  power  should  be  exercised,  and  that  effect  cannot  be  given  to 
material  provisions  without  its  exercise,  an  equitable  conversion  of 
the  property  is  as  efYeotually  accomplished  by  the  will  as  if  it  con- 
tained a  positive  direction  to  sell:  Fahnestock  v.  Fahnestock,  152  Pa. 
St.  56;  34  Am.  St.  Rep.  623,  and  note.  See,  also,  Ducker  v.  Burnham, 
146  111.  9;  37  Am.  St.  Rep.  135;  extended  note  to  Ford  v.  Ford,  5  Am. 
St.  Rep.  141-147. 

WILLS— INTERPRETATION  — USE  OF  WORDS  HAVING  A 
TECHNICAL  MEANING.— Where  a  testator  employs  words  and 
phrnses  to  express  his  intention  in  the  disposition  of  his  property  by 
will  that  have  a  well-known  legal  or  technical  meaning,  he  must  be 
deemed  to  have  used  them  in  such  sense  in  defining  and  limiting  the 
estate  disposed  of,  unless  he  shall,  in  some  appropriate  way,  to  some 
extent  to  be  seen  in  tlie  will,  have  qualified  or  used  them  in  a  differ- 
ent sense:  Leathers  v.  Gray,  101  N.  C.  162;  9  Am.  St.  Rep.  30.  Re- 
pugnant words,  in  wliatever  portion  of  a  will  they  occur,  which  con- 
travene the  evident  general  purpose  and  intention  of  the  testator  as 
clearly  expressed,  may  be  rejected  or  transposed,  or  limited  and  con- 
trolled by  other  and  prior  provisions,  and  by  the  general  purpose  and 
Intent  thus  clearly  manifested:  Dickison  v.  Dickis-on,  138  111.  541;  32 
Am.  St.  Rep.  163;  Scott  v.  Nvlson,  3  Port.  452;  29  Am.  Dec.  266;  Sima 
V.  Conger,  39  Miss.  231;  77  Am.  Dec.  671. 
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Smythb  V,  Irick. 

[46  South  Cabolima,  299.] 

WILDS— ATTESTATION— If  a  will  Is  duly  executed,  and 
contains,  in  tlie  appropriate  place,  the  names  of  tlie  three  persons 
selected  by  the  testatrix  as  witnesses  thereto,  the  fact  that  the  name 
of  one  of  such  witnesses  was  not  written  with  her  own  hand,  but 
with  the  hand  of  another,  at  her  request,  and  in  her  presence,  and 
in  the  presence  of  the  other  witnesses,  and  the  testatrix,  does  not 
vitiate  her  attestation  nor  render  the  will  void. 

A.  M.  Lee,  for  the  appellant. 

W.  M.  Fitch,  J.  W.  Magrath,  and  S.  Dibble,  for  the  appellee. 

*^^  MclVEE,  C.  J.  The  only  question  in  this  ease  is  wheth- 
er the  will  of  Ellen  A.  Crawford,  oi!ered  for  probate  in  due  form 
of  law,  was  duly  attested.  The  facts  in  the  case  are,  in  the  main, 
undisputed,  and  are  sufficiently  set  forth  in  the  decree  of  the 
judge  of  probate,  in  which  he  held  that  the  will  was  duly  attest- 
ed, and  admitted  the  will  to  probate.  From  this  decree  the  par- 
ties who,  it  seems,  would  have  been  entitled  to  the  estate  in  case 
there  was  no  will,  appealed  to  the  court  of  common  pleas,  and 
the  appeal  was  heard  by  his  honor,  Judge  Buchanan,  who  ren- 
dered judgment  reversing  the  decree  of  the  judge  of  probate, 
ftnd  from  that  judgment  J.  Adger  Smythe,  named  as  executor  in 
the  will,  appeals  to  this  court  upon  the  several  grounds  set  out  in 
the  record,  which,  with  the  judgment  of  Judge  Buchanan, 
ehould  be  incorporated  in  the  report  of  this  case. 

312  rpjjg  Qj^iy  question  in  the  case  is,  whether  the  fact  that 
one  of  the  persons  whose  names  appear  as  subscribing  witnesses 
to  the  will  did  not,  in  fact,  write  her  own  name,  but  requested 
her  daughter,  one  of  the  other  subscribing  witnesses,  to  write  it 
for  her,  rendered  the  attestation  by  that  witness  void  and  of  no 
effect.  The  undisputed  fact  is,  that  E.  S.  Forsythe,  whose  name 
appears  as  one  of  the  subscribing  witnesses  to  the  will,  appeared 
before  the  judge  of  probate  on  the  fourth  day  of  February,  1893, 
when  the  will  was  offered,  by  the  executor,  for  probate  in  com- 
mon form,  and  subscribed  her  name  to  the  usual  affidavit  in  such 
cases,  in  which,  amongst  other  things,  the  deponent  stated  '■'that 
fihe  was  present  and  did  see  the  said  instrument  of  writing  duly 
executed  by  the  said  Ellen  Ann  Crawford,  ....  and  that  K.  S. 
Forsythe  (the  deponent)  and  M.  G.  Forsythe  and  S.  "W.  Forsythe, 
in  the  presence  of  each  other  and  of  the  said  Ellen  Ann  Craw- 
ford, and  at  her  request,  signed  their  names  as  witnesses  to  the 
due  execution  of  the  same."  For  while  one  of  the  grounds  of  ap- 
peal from  the  decree  of  the  judge  of  probate  imputes  error  to 
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him  "in  considering  any  proof  or  evidence  offered  at  the  proof 
of  the  will  in  common  form,"  it  appears  from  the  "case"  that 
when  the  testimony  as  to  this  matter  was  offered,  no  objection 
was  interposed;  and,  indeed,  as  we  understand  the  decree  of  the 
judge  of  probate,  he  does  not  base  his  conclusion  upon  the  fact 
that  the  witness,  R.  E.  Forsythe,  made  the  affidavit  above  re- 
ferred to,  but  merely  states  that  fact  as  a  part  of  the  history  of 
the  case.  On  the  contrary,  his  conclusion  is  based  upon  the 
conceded  facts  that  the  name  of  R.  E.  Forsythe,  as  one  of  the 
subscribing  witnesses  to  the  will,  was  written  by  her  daughter, 
in  her  presence  and  at  her  request,  in  the  presence  and  at  the 
suggestion  of  the  testatrix,  which  he  held  was  a  sufficient  signing 
by  the  said  R.  E.  Forsythe.  In  this  conclusion  we  fully  concur. 
There  can  be  no  question  that  a  will  may  be  duly  attested  by  a 
witness  who,  being  unable  to  write  his  name,  makes  his  mark. 
This  is  held  even  in  England:  Harrison  v.  Harrison,  8  Ves.  185, 
and  ^**  Addy  v,  Greix,  8  Ves.  504,  which  cases  have  been  recog- 
nixed  in  this  state  several  times;  Adams  v.  Chaplin,  1  Hill  (S. 
C),  266;  Ray  v.  Hill,  3  Strob.  303;  49  Am.  Dec.  647.  Indeed, 
this  proposition  does  not  seem  to  be  contested  by  counsel  in  this 
case.  But  they  contend  that,  in  order  to  give  efficiency  to  an 
attestation  by  a  marksman,  the  witness  must  do  some  manual 
or  physical  act,  tending  to  show  his  participation  in  such  attesta- 
tion— as,  for  example,  touching  the  end  of  the  penstock  or  pen- 
holder, while  another  guides  the  pen,  in  making  the  mark.  It 
seems  to  us,  that  attributing  to  this  useless  ceremony  of  the  wit- 
ness touching  with  his  finger  the  end  of  the  penholder  while 
another  guides  the  pen,  the  efficiency  claimed  for  it,  would  be 
investing  a  useless  form  with  much  more  importance  than  it  de- 
serves. What  possible  security  this  empty  ceremony  will  afford 
ngainst  fraud,  it  is  impossible  to  conceive;  for  the  essential  fact, 
as  it  is  claimed,  of  the  touching  of  the  end  of  the  penholder, 
must,  necessarily,  be  proved  by  parol  evidence,  in  order  to  show 
the  participation  of  the  marksman  witness  in  the  act  of  signing; 
and  why  may  not  the  fact  that  the  name  of  the  witness  was  writ- 
ten by  another,  in  his  presence,  and  at  his  request,  be  proved  by 
the  same  kind  of  evidence?  The  one  affords  the  same,  if  not 
better,  protection  against  fraud  than  the  other.  The  testimony 
in  this  case  leaves  no  doubt  of  the  fact  that  the  names  of  the 
three  persons  selected  by  the  testatrix  as  witnesses  of  her  will 
all  appear  on  that  paper  in  the  appropriate  place;  and  the  fact 
that  the  name  of  one  of  those  witnesses  was  not  written  with  her 
cwn  hand,  but  with  the  hand  of  another,  at  her  request  and  in 
her  presence,  seems  to  us  quite  as  good  an  attestation  as  if  the 
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mark  of  such  witness  had  been  made  by  another,  she  going 
through  the  useless  ceremony  of  touching  the  end  of  the  pen- 
holder with  her  finger  while  the  other  guided  the  pen  in  maldng 
the  mark. 

If  the  name  of  a  person  is  signed  to  a  note,  receipt,  or  deed  by 
another,  in  his  presence  and  at  his  request,  the  law  would  regard 
it  as  the  act  of  the  person  whose  name  is  thus  ^*-''  signed.  Why? 
because,  though  the  physical  act  of  signing  is  done  by  another, 
yet  such  act  having  been  done  in  the  presence  and  at  the  request 
of  the  person  whose  name  is  there  written,  it  is  regarded  as  his 
■act,  qui  facit  per  alium  facit  per  se.  While  one  partner  cannot 
bind  his  copartners  ordinarily  by  deed,  yet  if  he  signs  the  name 
oi  the  copartnership  to  a  deed  in  the  presence  of  his  copartners, 
and  with  their  assent,  they  are  bound:  Stroman  v.  Yarn,  19  S.  C. 
307.  Analogy,  therefore,  would  lead  us  to  the  same  conclusion 
as  reasoning  from  the  nature  of  the  case  has  done. 

There  being  no  direct  authority  in  this  state,  so  far  as  we  are 
informed,  upon  the  precise  point  which  we  are  called  upon  to 
■decide,  we  naturally  seek  for  light  from  the  authorities  elsewhere. 
But  those  authorities  seem  to  be  conflicting,  and  we  must  follow 
those  which  appear  to  us  to  be  based  upon  the  better  reasoning. 
Some  of  the  cases  which  have  been  cited  attach  great,  and,  as  we 
think,  undue,  importance  to  the  participation  by  the  witness  in 
the  mere  physical  act  of  signing  or  making  the  mark,  while  other 
cases,  with  good  reason,  as  we  think,  attach  but  little  importance 
to  that  circumstance.  In  Jesse  v.  Parker,  6  Graft.  57,  52  Am. 
Dec.  102,  one  of  the  attesting  witnesses  wrote  the  names  of  the 
other  two  witnesses,  in  their  presence  and  at  their  request,  and 
the  court  held  the  attestation  good.  The  court,  in  delivering  its 
opinion,  after  saying  that  it  had  been  settled  that  a  witness  may 
attest  a  will  by  making  his  mark,  proceeded  as  follows:  "The  va- 
lidity of  such  an  attestation  depends  upon  the  signing  of  the 
Tiame  of  the  witness,  by  his  authority  and  in  his  presence,  and 
not  iipon  the  fact  of  his  making  a  mark  or  doing  some  manual 
act  in  connection  with  the  signature.  The  making  of  a  mark 
would  furnish  little,  if  any,  means  of  verifying  the  signature; 
and  the  doing  of  some  mAnual  act  in  connection  with  the  signa- 
ture would  furnish  no  additional  safeguard,  appearing  on  the 
body  of  the  instrument,  against  those  frauds  which  it  was  the 
object  of  the  statute  (29  Car.  2)  to  prevent." 

»i5  rpj^e  case  of  Upchuroh  v.  TJpchurch,  16  B.  Mon.  102,  is  to 
the  same  effect.  So,  also,  in  the  case  of  Lord  v.  Lord,  58  N. 
H.  7,  42  Am.  Rep.  565,  in  which  we  find  this  language:  "One 
object  of  the  statute  (which  the  court  had  previously  said,  *iB 
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copied  substantially  from  that  of  29  Car.  2')  in  requiring  an  at- 
testation of  a  will,  is  to  insure  identity  and  to  prevent  the  fraud- 
ulent substitution  of  another  document.  Another  object  is  to 
surround  the  testator  with  witnesses  to  judge  of  his  capacity:  2 
Greenleaf  on  Evidence,  sec.  691;  Upchurch  v.  Upchurch,  16  B. 
Mon.  102.  And  all  those  purposes  are  as  readily  attained  in  the 
case  where  the  name  of  the  attesting  witness  is  written  by  the 
agent  at  the  request  of  the  principal,  as  where  the  latter  makes 
his  mark  or  holds  a  pen  guided  by  another  hand."  The  same 
doctrine  was  held  in  a  comparatively  recent  case  in  New  York, 
In  re  Strong's  Will,  16  N.  Y.  Supp.  104,  2  Con.  Surr.  (N.  Y.) 
■074,  decided  in  1891,  where  the  cases  of  Jesse  v.  Parker,  6  Graft. 
■57,  52  Am.  Dec.  102,  and  Upchurch  v.  Upchurch,  16  B.  Mon. 
102,  were  recognized  and  followed.  It  is  contended,  however, 
that  the  doctrine  laid  down  in  the  cases  above  cited  only  applies 
where  the  witness,  whose  name  is  written  by  another,  is  unable 
to  write,  and  does  not  apply  to  the  present  case,  where  the  testi- 
mony shows  that  the  witness  was  able  to  write.  We  can  see  no 
reason  whatever  for  such  a  limitation  of  the  doctrine,  especially 
where  it  appears  that  the  witness  was  at  the  time  temporarily  in- 
capacitated from  writing.  Indeed,  in  the  case  last  cited  (In  re 
Strong's  Will,  16  N.  Y.  Supp.  104,  2  Con.  Surr.  (N.  Y.)  574), 
the  doctrine  was  applied  where  the  witness  was  only  temporar- 
ily incapacitated  from  writing  "by  reason  of  a  felon  on  her 
hand."  In  a  California  case  (In  re  Guilfoyle's  Will,  96  Cal.  598), 
which  we  find  reported  in  22  L,  R.  Ann.  370,  with  full  and  in- 
structive notes,  we  find  the  following  language,  which  is  very 
pertinent  and  to  the  point:  "Persons  who  know  how  to  write 
may  become  physically  incapable  of  writing  their  names  by  rea- 
son of  rheumatism,  paralysis  of  the  hands,  and  other  causes,  be- 
sides general  physical  debility,  though  of  sound  mind,  and  it 
seems  unreasonable  that  the  legislature  intended  to  exclude  ®*® 
all  such  persons  from  the  privilege  of  subscribing  a  will  or  other 
instrument  by  a  mark.  The  language  of  the  code  is,  Vhen  the 
person  cannot  write.'  This  fairly  includes  all  persons  who  are 
unable  to  write  from  any  cause,  even  though  they  know  how  to 
write.'* 

In  this  case,  the  judge  of  probate  finds,  as  a  matter  of  fact 
(and  there  is  no  exception  to  this  finding),  "that  Mrs.  Forsythe 
was  aged  and  very  nervous,  and  wrote  with  such  difficulty  that 
her  almost  universal  custom  was  to  have  her  daughter,  Miss  For- 
sythe, sign  all  papers  for  her,  and  to  do  all  her  writing,  and  for 
this  reason,  and  in  accordance  with  this  habit,  she  requested  her 
daughter  to  sign  her  name  to  the  will  as  a  witness  on  this  occa- 
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sion."  Accordingly,  the  daughter  did  sign  her  name,  in  her 
presence,  and  in  the  presence  of  the  testatrix  and  the  other  sub- 
scribing witness,  Mrs.  Porsythe,  as  the  testimony  shows,  leaning 
over  her  at  the  time,  and  thus,  practically,  participating  in  the 
physical  act  of  signing,  if  that  were  necessary.  The  fact  that 
Mrs.  Forsythe  was  able  to  sign  her  own  name  to  the  affidavit 
which  she  made  for  proof  of  the  will  in  common  form  cannot  af- 
fect the  question,  for  the  obvious  reason  that  such  affidavit  was 
made  about  eight  years  after  the  execution  of  the  will,  long  after 
she  had  been  relieved  from  the  causes  which  produced  the  ex- 
treme nervousness  from  which  she  was  suffering  at  the  time  the 
will  was  executed.  The  circuit  judge  seems  to  have  fallen  into  an 
error  in  supposing  that  the  cases  upon  which  we  rely  were  based 
upon  statutes  differing  from  ours.  An  examination  of  those 
cases  will  show  that  the  statutes  there  considered  were  substan- 
tially the  same  as  ours,  so  far  as  the  question  here  involved  is  con- 
cerned. So,  too,  his  remark  as  to  signing  by  proxy  is  mislead- 
ing, for  that  implies  that  the  agent  or  proxy  signs  in  the  absence 
of  the  principal;  while  here  the  conceded  fact  is,  that  the  name 
of  Mrs.  Forsythe  was  written  by  her  daughter  in  her  presence 
and  at  her  request. 

The  judgment  of  this  court  is,  that  the  judgment  of  the  •*'' 
circuit  court  be  reversed,  and  that  the  decree  of  the  judge  of  pro- 
bate be  affirmed. 


WILLS— ATTESTA'nON  — SIGNING  BY  ATTESTING  WIT- 
NESSES.—A  sisrnaturv?  by  a  witness  to  a  will,  who  does  not  write  his 
name,  make  his  mark  thereon,  or  touch  the  pen  !n  the  hands  of  the 
other  subscribing  witness  who  signs  his  name  for  him  In  his  presence 
and  at  his  request,  and  in  the  presence  and  at  the  request  of  the  tes- 
tator. Is  not  sufficient  to  attest  a  will  devising  real  estate:  McFar- 
land  V.  Bush,  94  Tenn.  538;  45  Am.  St.  Rep.  760;  Simmons  v.  Leon- 
.ird.  91  Tenn.  183;  30  Am.  St.  Rep.  875,  and  note.  See  contra,  Jesse 
r.  Parker,  6  Gratt.  57;  52  Am.  Dec.  102. 


South  Carolina  Steamboat  Company  v.  "Wilmtno* 
TON,  Columbia  &  Augusta  Railroad  Company. 

[4fi  SoTJTH  Carolina,  827.] 

NUISANCE— REMEDY  FOR.— In  general,  the  remedy  for  a 
nuisance  on  a  highway  is  by  Indictment.  If,  however,  by  such  a 
nuisance  a  party  suffer  special  damage,  an  action  In  his  favor  lies. 
A  damage,  to  be  special,  within  the  meaning  of  the  rule,  must  re- 
sult directly  from  the  nuisance,  and  not  as  a  secondary  consequence 
thereof,  and  must  dilTer  in  kind,  and  not  merely  in  extent  or  degree, 
from  that  which  the  general  public  sustains. 
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NUISANCE  IN  OBSTRUCTING  NA AMICABLE  STREAM— 
SPECIAL  DAMAGE  J'ROM  TO  PLAINTIFP\  WHEN  NOT 
SHOWN.— A  complaint  alleging  that  the  plaintifl:  has,  for  a  number 
of  j'ears,  been  carrying  on  the  business  of  common  carrier,  and,  as 
such,  running  a  line  of  steamers  on  a  designated  navigable  river  of 
the  state  and  between  various  points  thereon,  and  that  he  in  such 
business  has  built  and  maintained  a  number  of  steamers  used  cxclu- 
sivelj'  therein,  and  iias  built  up  a  large  and  valuable  business,  and 
tliat  the  defendant  has  erected  and  maintained  a  bridge  which  ob- 
structs the  free  use  of  the  river  by  plaintiff  and  others  similarly  situ- 
ated, does  not  show  any  such  special  and  peculiar  damage  to  the 
plaintiff'  as  entitles  him  to  maintain  a  private  action  for  such  obstruc- 
tion, nor  does  the  additional  allegation  that  the  defendant  had  prom- 
ised to  keep  the  channel  in  the  Eiver  open  by  opening  a  draw  in  the 
bridge,  and  thereby  permitting  free  navigation  at  particular  times, 
entitle  the  plaintiff  to  maintain  the  action. 

The  plaintiff  by  its  complaint  alleged  that  it  and  the  defend- 
ant were  both  corporations;  that  the  plaintiff  had,  for  a  number 
of  years,  carried  on  business  as  a  common  carrier  by  running  a 
line  of  steamers  upon  the  Pee  Dee  river  for  the  purpose  of  trans- 
porting passengers  and  merchandise;  that  it  had  built  up  a  large 
and  valuable  business  of  great  importance  to  it,  and  that  it  was 
of  great  importance  to  it  that  the  navigation  of  the  river  by  its 
steamers  should  not  be  interrupted;  that  such  river  was  a  naviga- 
ble stream;  that  the  defendant  was  also  a  common  carrier,  but  was 
engaged  in  the  business  of  operating  a  railroad;  that  such  railroad 
crossed  the  Pee  Dee  river;  that  to  enable  it  to  cross,  the  defend- 
ant had  erected  and  maintained  a  bridge,  and  had  placed  therein 
a  draw,  which  could  be  opened  from  time  to  time  for  t^ie  passage 
of  steamers;  that  the  defendant  in  1893  undertook  to  make  cer- 
tain repairs  to  its  bridge  in  doing  which  it  was  found  necessary 
either  to  close  the  draw  of  the  bridge  or  else  to  leave  it  open  so 
that  passage  could  be  made  through  the  bridge  on  certain  days; 
that  before  entering  upon  the  repairs  the  defendant  notified 
plaintiff  that  it  would  arrange  to  open  such  draw,  and  thereby  re- 
move all  obstructions  to  navigation  on  the  regular  days  used  by 
the  plaintiff'  for  passing  up  and  doAvn  the  river;  that  relying  upon 
this  assurance,  the  plaintiff  allowed  its  boat  then  above  the  bridge 
to  come  down  the  river;  that  upon  the  return  of  such  boat  loaded 
with  freight  for  points  above  the  bridge  on  the  regular  day,  the 
plaintiff  found  the  draw  closed,  and  that,  in  violation  of  the  de- 
fendant's promise  and  of  the  laws  of  the  state,  the  bridge  was  un- 
lawfully and  illegally  kept  closed  by  the  defendant  from  the  14th 
of  September  to  the  12th  of  October,  1892;  that  thereby  plaintiff 
was  prevented  from  making  its  trips  upon  schedule  time,  that  its 
business  was  broken  in  upon  and  seriously  injured;  that  during 
the  time  that  the  bridge  was  so  closed  the  defendant  continued 
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its  use  of  the  same  for  the  passage  of  teams,  and  thereby  was  en- 
abled to  transfer  to  itself  a  large  portion  of  the  business  of  the 
plaintifP;  and  finally  that  the  plaintiff,  by  reason  of  these  wrong- 
ful acts  of  the  defeiidant,  had  been  damaged  to  the  sum  of  five 
thousand  dollars.  The  defendant  demurred  to  the  complaint 
on  the  ground  that  the  allegations  therein  did  not  show  any  di- 
rect damage  to  plaintiff  that  was  special  to  it  and  not  common  to 
•the  public,  and  that  it  appeared  from  the  complaint  that  the  ob- 
struction was  temporary  and  only  for  the  purpose  of  making  nec- 
-cssary  repairs.  The  demurrer  was  overruled,  the  cause  tried, 
and  a  verdict  obtained  in  favor  of  the  plaintiff  for  the  sum  of 
three  thousand  dollars.     The  defendant  appealed. 

W.  J.  Montgomery,  J.  T.  Barron,  C.  A.  Woods,  and  Johnson  & 
Johnson,  for  the  appellants. 

Smythe  &  Lee  and  Sellers  &  Sellers,  contra. 

332  McIVER,  C.  J.  The  plaintiff  brings  this  action  to  re- 
cover damages,  alleged  to  have  been  sustained  by  it  by  reason  of 
the  obstruction,  by  the  defendant  company,  ^^^  of  the  naviga- 
tion of  the  Pee  Dee  Eiver,  alleged  to  be  a  navigable  stream.  In- 
asmuch as  the  primal,  and,  as  we  think,  controlling,  question, 
arises  upon  a  demurrer  to  the  complaint  upon  the  ground  that 
it  does  not  state  facts  sufficient  to  constitute  a  cause  of  action,  it 
^vill  be  necessary  for  the  reporter  to  embody  in  his  report  of  the 
•case  a  copy  of  the  complaint  which  is  set  out  in  the  "case." 

The  first  specification  of  deficiency  in  the  complaint  is  thus 
stated:  "The  complaint  does  not  allege  any  special  or  particu- 
lar and  direct  injury  to  the  plaintiff  from  the  alleged  obstruction 
to  navigation  on  the  Pee  Dee  river  for  which  an  action  will 
lie."  The  Pee  Dee  river,  being  a  navigable  stream  is  a 
public  highway.  The  constitution  of  1868,  which  was  of  force 
ia.t  the  time  the  alleged  cause  of  action  in  this  case  arose,  and 
at  the  time  the  action  was  commenced,  and  at  the  time  it 
was  tried  in  the  circuit  court,  in  section  40,  of  article  1,  express- 
ly declares:  "All  navigable  waters  shall  forever  remain  public 
highways";  and  the  same  declaration  is  repeated  in  section  1  of 
article  6.  The  same  declaration  is  made  in  the  present  constitu- 
tion, in  section  28  of  article  1,  and  again  in  section  1  of  article 
14.  There  can  be  no  doubt  that  an  obstruction  of  any  highway 
is  a  public  nuisance,  which,  ordinarily,  can  only  be  redressed  by 
indictment.  As  is  said  by  Harper,  J.,  in  delivering  the  opinion 
-of  the  court,  in  the  leading  case  of  Carey  v.  Brooks,  1  Hill  (S. 
C)  367:   "In  general,  the  remedy  for  a  nuisance  on  a  highway 
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is  by  indictment;  and  the  case  put  (Coke  on  Littleton,  56),  where 
that  is  said  to  be  the  proper  remedy,  is  like  the  present:  *If  a 
ditch  he  made  over  thwart  the  highway,  so  that  he  cannot  go/ 
In  Bacon's  Abridgment,  title  Nuisance,  D,  it  is  said  that  com- 
mon nuisances  against  the  public  are  only  punishable  by  indict- 
ment. 'But  if,  by  such  nuisances,  the  party  suffer  a  particular 
damage,  as  if,  by  stopping  up  a  highway  with  logs,  etc.,  his 
horse  throws  him,  by  which  he  is  wounded  or  hurt,  an  action 
lies.*  It  is  added  however,  'but  if  a  highway  is  stopped  that  a 
man  is  delayed  in  his  journey  a  little  while,  and,  by  reason  there- 
of, he  is  damnified  ^'"^^  or  some  important  affair  neglected,  this 
is  not  such  special  damage  for  which  an  action  on  the  case  will 
lie;  but  a  particular  damage  to  maintain  this  action  ought  to  be 
direct  and  not  consequential — as,  for  instance,  the  loss  of  his 
horse  or  some  corporal  hurt  in  falling  into  a  trench  on  the  high- 
v/ay,'  etc.,  referring  to  Garth.  194.'*  And  Harper,  J.,  adds: 
"This  seems  to  be  the  settled  law,  founded  on  the  inconvenience 
of  allowing  a  separate  action  to  every  individual  who  suffers  an 
inconvenience  common  to  many."  These  remarks  of  that  dis- 
tinguished Jurist  were  made  in  a  case  where  the  plaintiff  had  a 
raft  of  timber  floating  in  the  water  above  the  obstruction  com- 
plained of,  which  he  had  contracted  under  a  penalty,  to  deliver 
by  a  certain  day  in  Hamburgh,  and  the  plaintiff  had  employed 
hands  to  clear  out  the  channel  of  the  stream,  at  an  expense  of 
one  hundred  and  twenty-five  dollars,  and  had  been  delayed  in  de- 
livering the  timber  about  one  month  by  reason  of  the  act  of  the 
defendant  in  obstructing  the  stream;  and  yet  it  was  held  that 
the  plaintiff  could  not  recover,  because  the  damage  complained 
of  was  not  such  as  would  justify  the  maintenance  of  a  civil  ac- 
tion. That  case  (Carey  v.  Brooks,  1  Hill  (S.  C.)  367),  was  dis- 
tinctly recognized  and  followed  in  the  comparatively  recent  case 
of  Steamboat  Co.  v.  Eailroad  Co.,  30  S.  C.  539,  14  Am.  St.  Rep. 
923,  where  it  was  said  that  the  true  rule  on  the  subject  is:  "That 
the  injury  must  be  particular — as  several  of  the  cases  express  it, 
^special  or  peculiar' — must  result  directly  from  the  obstruction, 
and  not  as  a  secondary  consequence  thereof,  and  must  differ  in 
kind,  and  not  merely  in  extent  or  degree,  from  that  which  the 
general  public  sustains."  A  good  illustration  of  this  exception 
to  the  general  rule  may  be  found  in  the  case  of  Crouch  v.  Charles- 
ton etc.  Ry.  Co.,  21  S.  C.  495,  where  a  steamer,  the  "Silver  Star," 
in  attempting  to  pass  through  the  draw  of  a  bridge,  erected  by 
the  railway  company  across  a  navigable  stream,  of  insufficient 
width,  struck  against  the  timbers  of  the  bridge  and  was  injured. 
This  being  the  rule,  the  next  inquiry  is,  whether  there  is  any 
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allegation  in  this  complaint  which  brings  this  case  ^^^  within  the 
exception  to  the  general  rule,  that  the  only  remedy  for  a  nui- 
sance in  obstructing  a  public  highway  is  by  indictment,  and  not 
by  civil  action.  We  do  not  think  there  is  any  such  allegation. 
There  is  no  allegation  of  any  special  or  particular  damages  pe- 
culiar to  the  plaintiff  and  differing  in  kind  from  that  to  which 
all  others,  in  common  with  the  plaintiff,  were  exposed.  All  oth- 
ers, in  common  with  the  plaintiff,  had  a  legal  right  to  navigat(> 
this  river,  and  any  obstruction  of  that  right  violated  their  rights 
in  the  same  way  as  the  rights  of  plaintiff  are  alleged  to  have  been 
violated.  Even  granting  that  the  rights  of  plaintiff  are  al- 
leged to  have  been  violated  to  a  greater  degree  than  those 
of  the  general  public,  by  reason  of  interference  with  the  regular 
Bchedules  which  the  plaintiff  had  established,  and  by  reason  of 
plaintiff  being  prevented  from  complying  with  its  engagements 
to  receive  and  deliver  freight  at  points  on  the  river  above  the 
obstruction,  all  other  persons  who  chose  to  navigate  that  river 
•were  exposed  to  the  very  same  kind  of  injury;  and  there  is  no 
allegation  in  the  complaint  that  the  plaintiff  was  the  only  per- 
son or  corporation  engaged  in  navigating  that  river,  even  if  such 
an  allegation  would  be  of  any  avail;  for  the  law  secured  to  every 
person  tbe  right  to  the  free  navigation  of  that  river  whenever 
he  chose  to  exercise  such  right.  If  the  fact  that  the  plaintiff,  in 
Care3'*v.  Brooks,  1  llill  (S.  C.)  367,  was  subject  to  a  penalty  foi- 
not  delivering  his  timber  according  to  his  contract,  did  not  bring 
that  case  within  the  exception  to  the  rule,  it  seems  to  us  impossi- 
ble to  find  anything  in  the  complaint  which  would  bring  this 
case  within  such  exception. 

Great  stress  is  laid  upon  the  allegations  contained  in  the  tenth 
paragraph  of  the  complaint  as  to  the  arrangement  there  set  forth 
between  plaintiff  and  defendant,  whereby,  as  alleged,  the  de- 
fendant agreed  to  leave  open  the  draw  in  the  bridge  on  the  day 
of  the  regular  trips  of  the  boats  of  the  plaintiff  company,  and  the 
alleged  violation  of  that  promise  or  arrangement  by  the  defend- 
ant company.  But,  in  the  first  place,  the  present  "^^^  action  is 
not  the  proper  mode  of  obtaining  redress  for  the  breach  of  a  con- 
tract, and,  in  the  second  place,  and  what  is  more  to  the  point,  the 
damages  resulting  from  the  breach  of  such  contract  would  not 
result  directly  from  the  obstruction  complained  of,  and,  there- 
fore, would  not  bring  this  case  within  the  exception  to  the  gen- 
eral rule.  Assuming  all  the  allegations  of  the  complaint  to  be 
true,  as  we  must  do  under  the  demurrer,  we  do  not  think  that 
the  plaintiff  has  stated  such  facts  as  are  necessary  to  the  mainte- 
nance of  a  civil  action  for  damages  sustained  by  the  obstruction 
of  a  public  highway.    It  follows,  therefore,  that  the  circuit  judge 
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erred  in  overruling  the  demurrer.  This  heing  decisive  of  tho 
case,  all  of  the  other  questions  presented  become  merely  Bpecula- 
tive,  and  hence  need  not  be  considered. 

The  judgment  of  this  court  is,  that  the  judgment  of  the  cir- 
cuit court  overruling  the  demurrer  be  reversed. 

THE  CHIEF  JUSTICE  DISSENTED  upon  the  ground  that  the 
violation  of  the  defendant's  promise  alleged  in  the  complaint  created 
a  cause  of  action  in  favor  of  the  plaintiff,  and  that  therefore  the  de- 
murrer of  the  defendant  was  properly  overruled. 


NUISANCE— PUBLIC— PRIVATE  ACTION  FOR  DAMAGES  ON 
ACCOUNT  OF.— A  private  action  for  a  public  nuisance  Is  maintain- 
able by  one  who  suffers  therefrom  some  particular  loss  or  damage  be- 
yond that  suffered  by  him  in  common  with  all  others  affected  by  the 
nuisance.  Interference  with  a  common  right  does  not,  of  itself,  afford 
a  cause  of  action  by  an  individual,  but  special  or  particular  damage 
consequent  on  the  interference  does:  Knowles  v.  Pennsylvania  R.  R. 
Co.,  175  Pa.  St.  623;  52  Am,  St.  Rep.  860.  See  extended  note  to  Mis- 
sissippi Mills  Co.  V.  Smith,  30  Am.  St.  Rep.  554,  and  Wylie  v.  Elwood, 
134  111.  281;  23  Am.  St.  Rep.  673. 

NUISANCE— PRIVATE  ACTION  FOR— SPECIAL  DAMAGES-- 
WHAT  CONSTITUTES.— One  having  a  contract  to  haul  a  large 
amount  of  dirt  from  one  side  of  a  railroad  to  another  sustains  special 
damages  from  the  unauthorized  obstruction  of  a  highway  by  the  rail- 
road company,  if,  by  reason  of  such  obstruction,  his  most  convenient 
way  for  hauling  the  dirt  is  bloclved,  and  his  work  retarded  and  his 
profits  very  much  lessened  by  being  thus  compelled  to  haul  the  dirt 
over  a  longer  route:  Knowles  v.  Pennsylvania  R.  R.  Co.,  175  Pa.  St. 
623;  52  Am.  St.  Rep.  860,  and  note.  One  cannot  maintain  an  action 
for  obstructing  a  public  street,  when  his  only  special  damage  is,  that 
In  driving  to  and  from  his  garden  he  Is  compelled  to  take  a  more  in- 
convenient and  circuitous  route:  Zettel  v.  West  Bend,  79  Wis.  316;  24 
Am.  St.  Rep.  715;  Steamboat  Co.  v.  Railroad  Co.,  30  S.  C.  539;  14  Am, 
St.  Rep.  923. 

Navigrable  Waters,  Remedies  for  Obstruction  of.* 
Indictment  or  Information. — An  unlawful  obstruction  placed  In  a 
navigable  stream  is  a  common  or  public  nuisance,  and  is  always 
remediable  by  indictment  against  the  party  or  parties  who  have 
caused  the  obstruction  to  be  placed  in  the  stream:  County  of  Yolo  v, 
Sacramento,  36  Cal.  193;  Walker  v.  Shepardson,  2  Wis.  384;  60  Am. 
Dec,  423;  People  v.  Vanderbilt,  26  N.  Y.  287;  Commonwealth  v. 
Church,  1  Pa.  St.  105;  44  Am.  Dec.  112;  Dugan  v.  Bridge  Co.,  27  Pa. 
St.  303;  67  Am.  Dec.  464;  Alleglieny  v.  Zimmerman,  95  Pa.  St.  287;  40 
Am.  Rep.  649;  Sigler  v.  State,  7  Baxt,  493;  Veazie  v.  Dwinel,  50 
Me.  479;  Gerrish  v.  Brown,  51  Me.  256;  81  Am,  Dec.  569;  Davis  v. 
Winslow,  51  Me,  264;  81  Am.  Dec.  573;  Rex  v,  Russell,  6  Barn.  &  C. 
56;  Rex  r.  Ward,  4  Ad.  &  E.  384;  Rex  v.  Grofivenor,  2  Stark.  571; 
Rex  V,  Tindall,  6  Ad.  &  E.  143;  Regina  v.  Betts,  16  Q.  B.  1022;  Regina 
V.  Randall,  Car.  &  M.  496;  Steamboat  Co.  v.  Railroad  Oo.,  80  S.  O.  539; 
14  Am.  St.  Rep.  923.    Whether  an  obstruction  to  a  navigable  stream 

♦reference  to  monographic  kote. 
Navigable  waters,  remedies  to  vindicate  right  to  use  of:  Davis  T.  WinBlov,  81  Am. 
Deo.  686,  687. 


694    Steamboat  Co.  v.  Wilmington  etc.  R.  R.  Co.  [S.  Carolina, 

Is  a  public  nuisance  or  not  Is  a  question  which  can  only  be  deter- 
mined by  indictment,  or  by  a  bill  in  equity,  to  be  prosecuted  in 
either  case  at  the  instance  of  the  public  authorities:  Dugan  v.  Bridge 
Co.,  27  Pa.  St.  303;  67  Am.  Dec.  464.  "The  authorities,  ancient  and 
modern,  are  all  consistent  and  point  in  one  direction.  Highways, 
whether  on  land  or  water,  are  designed  for  the  accommodation  of  the 
public  for  travel  or  transportation,  and  any  unauthorized  or  unrea- 
sonable obstruction  thereof  is  a  public  nuisance  in  judgment  of  law. 
They  cannot  be  made  the  receptacles  of  waste  materials,  filth,  or 
trash,  nor  the  depositories  of  valuable  property  even,  so  as  to  ob- 
struct their  use  as  public  highways.  All  such  obstructions,  in  the 
eye  of  the  law,  are  deemed  unreasonable.  If,  therefore,  any  person 
obstruct  a  stream,  which  is  by  law  a  public  highway,  by  casting 
tlieroin  waste  material,  filth,  or  trash,  or  by  depositing  material  of 
anj'  description,  except  as  connected  with  tlie  reasonable  use  of  such 
stream  as  a  highway,  or  by  direct  authority  of  law,  he  does  it  at  his 
peril;  it  is  a  public  nuisance,  for  which  he  would  be  liable  to  an  in- 
dictment and  to  an  action  at  law  by  any  individual  who  should  be 
especially  damaged  thereby":  Veazie  v.  Dwinel,  50  Me.  479-490. 

In  cases  where  the  remedy  by  indictment  appears  to  be  inadequate, 
that  is  to  say,  if  there  appears  to  be  imminent  danger  of  irreparable 
mischief  to  the  public  right  of  navigation  before  the  tardiness  of  the 
law  can  afford  relief,  equity  may  interpose  and  abate  the  nuisance 
upon  a  bill  for  an  injunction  filed  by  the  attorney  general:  Yolo 
Ck)unty  v.  Sacramento  County,  36  Cal.  193;  Rowe  v.  Granite  Bridge 
Corp.,  21  Pick.  344;  Mayor  etc.  v.  Alexandria  Canal  Co.,  12  Pet.  91; 
Attorney  General  v.  Boston  Wharf  Co.,  12  Gray,  553;  Attorney  Gen- 
eral V.  Cohees  Co.,  6  Paige,  133;  29  Am.  Dec.  755;  Attorney  General 
V.  Jamaica  Pond  Aqueduct  Co.,  133  Mass.  361;  Attorney  General  v. 
New  Jersey  R.  R.  Co.,  3  N.  J.  Eq.  136;  Thompson  v.  Pattei'son  etc. 
R.  R.,  9  N.  J.  Eq.  526;  Allen  v.  Board  of  Chosen  Freeholders,  13 
N.  J.  Eq.  68;  Attorney  General  v.  Delaware  etc.  R.  R.  Co.,  27  N.  J. 
Eq.  1;  Attorney  General  v.  Delaware  etc.  R.  R.  Co.,  27  N.  J. 
Eq.  631.  The  above  cases  show  that  this  is  the  proper  remedy 
when  the  rights  of  the  public  are  threatened  by  the  erection 
of  a  bridge  in  such  manner  as  to  totally  or  unnecessarily  obstruct 
navigation,  and  the  same  rule  applies  to  the  erection  of  wharves  or 
other  structures  unnecessarily  interfering  with  the  right  to  use  a  river 
as  a  highway.  In  such  an  action  to  remove  an  erection  in  a  river  on 
the  ground  that  it  is  an  injury  to  the  public  interests  or  the  common 
right  of  navigation,  it  must  clearly  appear  that  a  nuisance  in  fact  ex- 
ists: Attorney  General  v.  Delaware  etc.  R.  R.  Co.,  27  N.  J.  Eq.  1;  Har- 
lem etc.  R.  R.  Co.  V.  Paschall,  5  Del.  Ch.  435.  The  attorney  general 
has  the  right,  when  the  property  of  the  state  or  the  interests  of  the 
public  are  directly  affected,  to  file  an  information  at  law  or  a  bill  ia 
equity  for  their  protection,  without  a  relator:  Attorney  General  v. 
Delaware  etc.  R.  R.  Co.,  27  N.  J.  Eq.  631.  Thus  any  unauthorized 
obstruction  or  interference  with  navigable  streams  by  a  private  in- 
dividual is  a  public  nuisance,  which  may  be  enjoined  upon  applica- 
tion of  the  attorney  general  in  the  name  of  the  people  of  the  state: 
People  V.  Gold  Run  etc.  Co.,  66  Cal.  138;  56  Am.  Rep.  80.  When  such 
nuisance   causes   t)oth   a   public   and   a   private  injury,  a    suit   in 
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equity  may  be  brought  by  Information  and  bill:  Attorney  General  T» 
Lonsdale,  L.  R.  7  Eq.  377;  Attorney  General  v.  Forbes,  2  Mylne  &  CL 
123. 

Injunction  by  Private  Party.— -In  cases  of  public  nuisance  by  ob- 
structing a  navigable  stream,  a  bill  in  equity,  asliing  relief  by  way 
of  prevention,  can  be  maintained  by  a  private  person  only  on  the 
ground  of  real  or  apprehended  special  damage,  peculiar  to  himself,^ 
and  distinct  from  that  done  to  the  public  at  large:  Allen  v.  Board  of 
Chosen  Freeholders,  13  N.  J.  Eq.  68.  But  a  private  person  may  apply 
to  a  court  of  chancery  on  his  own  behalf  alone  to  prevent  or  remove 
an  obstruction  to  a  navigable  river  which  is  specially  and  immedi- 
ately injurious  to  him,  although  it  is  a  public  nuisance  and  affects  the 
public  as  such:  Worlis  v.  Junction  E.  R.,  5  McLean,  425;  Wallser  v^ 
Allen,  72  Ala.  456;  Mayor  v.  Alexandria  Canal  Co.,  12  Pet.  91;  Musser 
V.  Hershey,42  Iowa,  356;  People  v.  St.  Louis,  5  Gilm.  351;  48  Am.  Dec.^ 
339;  Mississippi  etc.  R.  R.  Oo.  v.  Ward,  2  Black,  485;  State  v.  Wheel- 
ing etc.  Bridge  Co.,  13  How.  518;  Potter  v.  Menasha,  30  Wis.  492; 
Woodruff  V.  North  Bloomfield  etc.  Min.  Co.,  8  Saw.  628.  It  Is  nec- 
essary for  the  plaintiff  in  such  a  bill  to  show  that  he  has  sustained 
and  is  still  sustaining  individual  injury  by  the  nuisance:  Mississippi 
etc.  R.  R.  Co.  V.  Ward,  2  Black,  485.  And  an  obstruction  will  not  be 
enjoined  at  the  suit  of  a  private  person  unless  it  clearly  appears  that 
the  threatened  structure  will  constitute  a  nuisance  per  se:  St.  Louis 
V.  Kuapp,  2  McCrary,  516.  Equity  will  interfere  by  Injunction  to 
prevent  threatened  injury,  when  acts  which  create  a  public  nuisance 
are  about  to  be  committed,  causing  also  an  inevitable  private  and 
special  injury  to  the  complainant,  and  the  bill  for  such  relief  indi- 
cates how  special  injury  will  be  accomplished  from  the  erection  of  a 
public  nuisance,  as  well  as  shows  that  special  damages  will  be  sus- 
tained by  the  complainant,  where  it  charges  that  the  defendant  is- 
placing  obstructions  in  the  bed  of  a  navigable  river  in  front  of  the 
c-omplainant's  lots  and  dock,  thereby  blocking  up  and  obstructing  the 
channel  of  the  stream:  Walker  v.  Shepardson,  2  Wis.  384;  60  Am. 
Dec.  423.  A  private  person  owning  a  tannery,  flourmill,  sawmill, 
stores,  and  warehouses,  a  wharf,  and  waterfront  upon  a  navigable 
river  and  stock  in  a  plank  road  leading  from  a  town  to  the  waterfront 
from  which  trade  is  carried  on  with  other  ports  by  means  of  vessels,. 
and  in  which  he  participates,  may  enjoin  a  railway  company  from, 
obstructing  the  navigation  of  the  bay  into  wliich  that  river  empties^ 
when  such  obstruction  will  materially  injure  trade:  Works  v.  June- 
tion  R.  R.,  5  McLean,  425.  The  landings  and  warehouses  of  an  in- 
dividual on  the  banks  of  a  navigable  river  used  in  connection  there- 
with are  such  private  property  as  may  be  irreparably  injured  by  the 
destruction  of  such  navigability  by  building  a  bridge  across  the  river. 
Hence,  such  individual  may  maintain  suit  for  an  injunction  to  re- 
strain the  erection  of  such  bridge:  Hickok  v.  Hine,  23  Ohio  St.  523; 
13  Am.  Rep.  255.  If  persons  without  authority  undertake  the  bulldr 
Ing  of  a  bridge  or  drive  piles  in  the  bed  of  the  stream,  thus  perma- 
nently interfering  with  and  depriving  another  of  the  lawful  use  and 
enjoyment  of  his  property,  and  create  what,  In  strict  legal  sense» 
would  be  deemed  to  be  a  public  nuisance,  the  party  thus  suffering  dir 
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rect  and  special  damage,  Is  entitled  to  have  sucli  erection  enjoined: 
Potter  V.  Meuasha,  30  Wis.  492-494.  Tlie  same  rule  applies  to  any 
sort  of  obstruction  placed  in  a  navigable  stream  with  the  effect  last 
noted  above:  People  v.  St.  Louis,  5  Gilm.  351;  48  Am.  Dec.  339;  Mus- 
ser  V.  Hershey,  42  Iowa,  35G.  The  driving  of  piles  into  the  bed  of  a 
river  extending  a  wharf  so  as  to  occupy  three  feet  of  a  breadth  of 
about  sixty  feet  available  for  navigation  may  worli  such  special  pri- 
vate injury  as  to  be  subject  to  injunction:  Attorney  General  v.  Terry, 
L.  R.  9  Ch.  App.  423.  Miners  discharging  their  waste  earth  and 
other  debris  into  a  stream  whence  it  flows  into  the  main  river,  where 
the  debris  becomes  mingled  into  one  indistinguishable  mass,  passes 
on,  and  is  deposited  along  the  course  of  the  river  in  the  valley  below, 
burying  valuable  lands,  obstructing  navigation,  and  creating  a  pub- 
lic and  private  nuisance,  may  be  enjoined  by  an  individual  specially 
Injured  thereby:  Woodruff  v.  North  Bloomfield  etc.  Min.  Co.,  8  Saw. 
628.  The  driving  of  piles,  building  wharves,  or  bridges,  or  other  ob- 
struction in  a  navigable  river  must  be  of  such  nature  as  to  materially 
obstruct  navigation  and  create  a  purpresture,  or  a  public  and  private 
nuisance,  as  well  as  inflict  substantial  special  damage  upon  an  indi- 
vidual before  he  is  entitled  to  an  injunction  to  prevent  or  abate  it: 
Harlan  etc.  Co.  v.  Paschall,  5  Del.  Ch.  435;  Allen  v.  Board  of  Chosen 
Freeholders,  13  N.  J.  Eq.  68;  Mississippi  etc.  E.  R.  Co.  v.  Ward,  2 
Black,  485. 

If  an  erection  placed  in  a  navigable  river  obstructs  it,  and  causes 
or  will  cause  private  and  special  damage  to  each  of  several  persons, 
they  have  a  common  right  to  prevent  its  erection,  and  may  join  as 
complainants  in  a  bill  in  equity  for  that  purpose,  or  to  abate  it  after 
it  is  erected:  Barnes  v.  Racine,  4  Wis.  454;  Grant  v.  Schmidt,  22 
Minn.  1. 

Private  Action  for  Damages.— The  obstruction  of  a  navigable  river 
Is  a  public  nuisance,  and  the  general  rule  is,  that  individuals  are  not 
entitled  to  private  redress  against  a  public  nuisance.  The  private 
injury  is  merged  in  the  common  nuisance  and  injury  to  all  citizens, 
and  the  right  is  to  be  >indicated  and  the  wx-ong  punished  by  a  public 
prcsecution,  and  not  by  a  multiplicity  of  suits  in  favor  of  private  per- 
sons; but  an  individual  who  has  sustained  any  particular,  special, 
and  direct  injury  over  and  above  that  sustained  by  the  public  gener- 
ally as  the  direct  result  of  such  obstruction  may  also  sustain  a  civil 
action  to  recover  damages:  Steamboat  Co.  v.  Railroad  Co.,  30  S.  C. 
539;  14  Am.  St.  Rep.  923;  South  Caroliua  R.  R.  Co.  v.  Moore,  28  Ga. 
398;  73  Am.  Dec.  778;  Brown  v.  Chadbourne,  31  Me.  9;  50  Am.  Dec. 
641;  Veazie  v.  Dwinel,  50  Me.  479;  Thunder  Bay  Booming  Co.  v. 
Speechly,  31  Mich.  33G;  18  Am.  Rep.  184;  Watts  v.  Tittabawassee 
Boom  Co.,  52  Mich  203:  Gifford  v.  McArthur,  55  Mich.  535;  St.  Louis 
etc.  Ry.  V.  Meese,  44  Ark.  414;  Heerman  v.  Beef  Slough  etc.  Co.,  8 
Biss.  334;  Dugan  v.  Bridge  Co.,  27  Pa.  St.  303;  67  Am.  Dec.  464;  Shaw 
V.  Crawford,  10  Johns.  236.  It  is  only  when  an  individual  sustains  a 
special  injury,  differing  in  kind,  and  not  merely  in  degree  or  extent, 
from  that  sustained  by  the  general  public,  that  he  may  recover  dam- 
ages In  a  private  suit:  Swanson  v.  Mississippi  etc.  River  Boom  Co.,  42 
Minn.  532.  And  in  an  action  by  a  private  individual  to  recover  dam- 
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ages  for  obstructing  a  navigable  stream,  he  must  not  only  allege,  but 
must  also  prove,  a  special  and  peculiar  damage  to  his  property,  dif- 
fering in  kind  from  that  sustained  by  the  general  public  and  result- 
ing directly  from  the  obstruction  complained  of:    Steamboat  Co.  v. 
Railroad  Co.,  30  S.  C.  iJ39;  14  Am.  St.  Kep.  923;  Dutton  v.  Strong,  1 
Bl.acli,  23;  Memphis  etc.  R.  R.  Co.  v.  Hicks,  5  Sneed,  42G;  Hall  v.  Kit- 
son,  4  Chand.  20;  P.aker  v.  Boston,  12  Pick.  184;  22  Am.  Dec.  421; 
Powers  V.  Irish,  23  Mich.  429.  But  it  is  not  indispensable  to  a  recov- 
ery that  the  injury  shall  be  proved  precisely  as  laid.  Thus,  where  the 
verdict  Avas  based  upon  the  expenses  incurred  by  a  boat  in  making  a 
trip,  rendered  fruitless  by  the  obstruction,  and  the  declaration  based 
the  damages  upon  the  fact  that  the  boat  company  were,  by  reason  of 
the  obstruction,  deprived  of  the  profits  Avhich  they  would  otherwise 
have  made  by  the  use  of  such  boat  in  the  carrying  trade  along  the 
stream,  it  was  held  that  such  variance  could  not  affect  the  verdict: 
Memphis  etc.  R.  R.  Co.  v.  Hicks,  5  Sneed,  426.    A  complaint  showing 
that  obstructions,  describing  them  and  their  effect,  have  been  placed 
by  defendant  in  a  public  navigable  river,  and  alleging  that  plaintiff, 
"for  many  years  last  past,  and  during  all  the  time  hereinafter  men- 
tioned, has  been  the  owner  of  a  large  sawmill  on  said  river,"  that 
the  said  "obstructions  in  said  stream  are  especially  injurious  to  plain- 
tiff, and  that  the  only  way  in  which  it  can  carry  on  its  business  at 
its  said  mill  is  by  floating  logs  down  said  stream  to  furnish  stock  for 
running  the  same,  that  the  logs  of  plaintiff  are  continually  delayed 
by  said  obstructions,  and  its  mill  is  frequently  compelled  to  be  idle 
for  want  of  logs  at  times  when  it  could  readily  have  a  full  stock  of 
logs  in  its  pond  adjacent  to  said  mill  were  they  not  kept  back  by  said 
acts  of  the  defendant,  and,  that  by  reason  of  said  wrongful  acts  of 
defendant  and  the  maintenance  of  said  obstructions  by  hipa  in  said 
stream,  plaintiff  has  been  damaged  in  a  certain  amount,"  naming  it, 
states  facts  showing  injuries  to  plaintiff  peculiar  to  itself  for  which 
it  maj'  recover  damages:  A.  C.  Conn  Co.  v.  Little  Suamico  Lumber 
etc.  Co.,  ri5  Wis.  580.     A  complaint  which  alleges  that  defendant 
has  placed  obstructions  in  a  river  navigable  in  fact  in  front  of  plain- 
tiff's lot  and  dock,  thereby  blocking  up  and  obstructing  the  channel 
of  the  stream,  shows  special  damage  to  plaintiff,  distinct  from  the 
public  injury,  and  also  indicates  the  manner  in  which  the  injury 
to  plaintiff  is  accomplished:  Walker  v.  Sbepardson,  2  Wis.  384;  60 
Am.  Dec.  423.     If,  by  the  charter  of  a  railroad  company,  it  is  au- 
thorized to  build  a  bridge  over  a  navigable  stream,  with  the  proviso 
that  the  navigation  of  the  stream  shall  not  thereby  be  obstructed,  a 
tem.porary  obstruction,  such  as  the  necessary  framework  and  scaf- 
folding used  in  the  erection  of  the  bridge,  is  an  obstruction  within 
the  meaning  of  the  charter,  for  which  the  company  is  liable  to  any 
one  especially  damaged  thereby:  Memphis  etc.  R.  R.  Co.  v.  Hicks,  5 
Sneed,  426.    A  boom  company  is  liable  in  damages  for  needlessly  or 
willfully  obstructing  a  navigable  stream  to  the  hindrance  and  conse- 
quent special  injuiy  of  a  person  driving  his  own  logs:  Watts  y. 
Tittabawassee  Boom  Co.,  52  Mich.  203;  Shaw  v.  Crawford,  10  Johns. 
236.    An  action  lies  at  the  suit  of  anyone  especially  injured  by  the 
needless  obstructing  a  navigable  stream  by  keeping  logs  therein 
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longer  than  Is  necessary  to  float  them:  Gifford  v.  McArthur,  55  Mich. 
535.  If  a  millowner  above  easts  his  slabs,  edgings,  and  other  waste 
into  a  navigable  stream  to  siulj  or  float,  without  direction  or  control, 
and  such  action  injuriously  aflects  tlie  use  of  the  stream  by  occu- 
pants below,  the  latter  can  maintain  a  private  suit  therefor:  Veazie 
V.  Dwinel,  50  Me.  479;  Dwiuel  v.  Veazie,  44  Me.  167;  69  Am.  Dec.  94; 
Gerrish  v.  Brown,  51  Me.  256;  86  Am.  Dec.  569.  The  owner  of  land 
bordering  on  a  stream,  whether  navigable  or  not,  may  maintain  an 
action  against  a  town  laying  out  a  highway  and  bridge  across  the 
stream,  to  recover  any  special  damage  caused  to  his  land  by  the 
bridge  being  so  built,  or  subsequently  altered,  as  to  obstruct  the 
course  of  the  stream  more  than  it  otherwise  would  be  obstructed: 
Lawrence  v.  Fairhaven,  5  Gray,  110.  The  owner  of  a  wharf  upon  a 
tidewater  creek  cannot  maintain  an  action  for  an  illegal  obstruction 
to  the  creek,  this  being  a  common  darnage  to  all  who  use  it,  but  for  an 
obstruction  adjoining  his  wharf,  which  prevents  vessels  from  lying  at 
it  in  the  accustomed  manner,  he  can  maintain  an  action,  as  this  is  a 
damage  particular  and  peculiar  to  himself:  Brayton  v.  Fall  River, 
113  Mass.  218;  18  Am.  Rep.  470;  French  v.  Connecticut  River  etc. 
Co.,  145  Mass.  201.  In  Enos  v.  Hamilton,  27  Wis.  256,  the  plaintifiC 
had  a  tannery  in  the  village  of  New  London,  in  Wisconsin,  on  the 
Wolf  river,  and  procured  the  bark  necessary  to  carry  on  his  business 
at  a  point  on  said  river  about  sixty  miles  above  said  village,  and 
this  was  the  only  place  where  he  could  obtain  such  bark.  Said  river 
between  the  points  mentioned  was  a  navigable  stream,  and  the  de- 
fendant obstructed  that  part  of  the  river  so  that  plaintiff  could  not 
obtain  such  bark,  and  his  business  was  injured.  It  was  held  that 
plaintiff  had  thus  sustained  peculiar  and  special  damage,  for  which 
he  could  maintain  a  private  action.  An  owner  of  a  vessel  or  naviga- 
tor of  a  navigable  stream,  whose  vessel  Is  detained  or  lost  by  the 
erection  of  a  bridge,  dam.  or  other  structure  in  such  stream,  whether 
by  authority  or  not,  in  such  manner  as  to  obstruct  navigation,  suf- 
fers such  special  damage  as  will  entitle  him  to  recover,  provided  he 
is  free  from  fault  himself,  and,  although  such  obstruction  is  a  public 
nuisance,  he  can  recover  in  a  private  action  upon  proof  of  special  in- 
jury and  damage:  South  Carolina  R.  R.  Co.  v.  Moore,  28  Ga.  398;  78 
Am.  Dec.  778;  Porter  v.  Allen,  8  Ind,  1;  65  Am.  Dec.  750;  Hogg  v. 
Zauesville  Canal  etc.  Co.,  5  Ohio,  410;  Columbus  Ins.  Co.  v.  Peoria 
Bridge  Co.,  6  McLean,  70:  Jolly  v.  Terre  Haute  Draw  Bridge  Co.,  6 
McLean,  237;  Little  Rock  etc.  R.  R.  Co.  v.  Brooks,  39  Ark.  403; 
43  Am.  Rep.  277;  Plumer  v.  Alexander,  12  Pa.  St.  81;  Dudley  v.  Ken- 
nedey,  63  Me.  465;  Philadelphia  v.  Collins,  68  Pa.  St.  100;  Powers  v. 
Irish,  23  Mich.  429.  If  the  vessel  is  merely  detained  by  the  obstruc- 
tion, the  measure  of  damages  is  the  value  of  the  time  while  the  ves- 
sel is  detained:  South  Carolina  R.  R.  Co.  v.  Moore,  28  Ga.  398;  7a 
Am.  Dec.  778;  but  if  the  vessel  Is  injured  or  lost  by  reason  of  such 
obstruction  without  fault  on  the  part  of  the  navigator,  the  measure 
of  recovery  is  the  value  of  the  injui-y.  or  of  the  vessel  and  such  part 
ot  the  cargo  as  is  lost:  Porter  v.  Allen,  8  Ind.  1;  65  Am.  Dec.  750; 
Hogg  v.  Zanesville  Canal  etc.  Co.,  5  Ohio,  410;  Jolly  v.  Terre  Hautft 
Draw  Bridge  Co.,  0  McLean,  236. 
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Certainly,  the  decisions  in  some  of  the  cases  cited  in  this  para- 
graph are  not  reconcilable  with  that  in  the  principal  case,  In  so  far 
as  it  holds  that  carriers  engaged  in  pursuing  their  business  by 
vessels  upon  navigable  streams  are  not  entitled  to  maintain  aa 
action  to  recover  damages  resulting  to  them  from  unlawful  obstruc- 
tions placed  therein.  Their  case  presents  one  of  unusual  hardship, 
from  the  fact  that  the  damages  resulting  to  them  must  ordinarily  be 
greater  in  amount  than  those  suffered  by  other  persons  interested  ia 
the  use  and  navigability  of  the  stream.  There  can,  in  our  judg- 
ment, however,  be  no  doubt  that  the  decision  in  the  principal  case 
is  correct,  and  that  it  could  not  have  been  otherwise  without  deny- 
ing the  general  principle,  conceded,  so  far  as  we  are  aware,  by  all 
tlie  authorities,  that  one  cannot  recover  in  a  private  action  damages 
resulting  to  him  from  a  public  nuisance,  unless  his  Injury  was  differ- 
ent in  liind  from  that  suffered  by  the  public  generally.  The  same 
question  was  recently  presented  to  the  supreme  court  of  Washing- 
ton in  the  case  of  Jones  v.  St,  Paul  etc.  Ry.  Co.,  16  Wash.  25.  The 
complaint  alleged  that  the  defendant,  in  constructing  its  bridge 
across  the  Snohomish  river,  so  placed  its  piers  that  float  wood 
brought  down  by  a  freshet  lodged  against  them,  and  thereby  entirely 
prevented  the  navigation  of  the  river;  that  by  reason  thereof  the 
plai)itiff,  who  was  the  owner  of  a  steamboat  navigating  the  river, 
had  been  unable  to  talie  his  boat  down  the  river,  and  was  compelled 
to  keep  it  tied  up  for  the  period  of  twelve  days,  whereby  he  suffered 
damages  in  the  sum  of  one  thousand  dollars.  The  complaint  was  de- 
murred to,  and,  the  demurrer  being  overruled  by  the  trial  court,  judg- 
ment was  subsequently  entered  against  the  defendant,  from  which 
it  appealed.  On  this  appeal  the  judgment  of  the  trial  court  was  re- 
versed, the  appellate  court  saying:  "If  the  defendant  was  charged 
with  having  done  anything  that  was  unlawful,  it  was  that  it  had  ob- 
structed the  navigation  of  the  river.  That  the  obstruction  of  a  navi- 
gable river  or  any  other  highway,  when  unlawful,  constitutes  a  pub- 
lic nuisance  is  beyond  question.  To  this  effect  are  all  the  cases. 
Tliat  the  general  rule  is  that  a  public  nuisance  must  be  proceeded 
against  in  the  name  of  the  public  by  indictment  or  information  is 
conceded.  It  is  also  conceded  that  for  a  public  nuisance  an  action 
will  not  lie  at  the  instance  of  a  private  party,  unless  he  is  specially 
Injured  thereby.  If  the  injury  which  he  suffers  therefrom  is  that 
which  is  common  to  the  entire  public,  he  cannot  maintain  an  actioa 
therefor."  As  against  the  claim  by  the  respondent  that  the  allega- 
tions of  his  complaint  showed  that  he  had  been  specially  damaged, 
the  court  answered  that  the  damage  was  by  reason  of  his  inability 
to  navigate  the  river,  that  the  entire  public  was  as  completely  de- 
prived of  that  right  as  was  the  plaintiff.  Therefore,  the  damage 
which  he  suffered  was  the  same  as  that  suffered  by  the  general  pub- 
lic, and  that  the  fact  that  his  steamboat  was  so  situated  that  the  in- 
jury flowing  from  the  prevention  of  navigation  was  different  from 
that  which  others  might  have  suffered  did  not  malie  the  injury  spe- 
cial to  him.  That  "the  difference  in  the  degree  of  the  injury  is  not 
that  which  determines  whether  or  not  it  is  special.  Damages  are 
special  only  when  of  a  different  nature  from  those  suffered  by  the 


700     Steamboat  Co.  v.  Wilmington  etc.  R.  R.  Co.  [S.  Carolina, 

general  public.  This  being  so,  tlie  complaint  failed  to  allege  facta 
€ufllcient  to  sliow  that  the  plaintiff  was  specially  damaged  by  the 
obstruction.  It  is  true  he  was  prevented  from  going  up  and  dowa 
the  river  with  his  steamboat,  but  such  was  the  effect  of  the  obstruc- 
tion upon  everyone  desiring  to  navigate  the  stream,  and  his  injury 
is  in  common  with  that  of  every  such  person,  though  its  degree,  ow- 
ing to  the  peculiar  business  in  which  he  was  engaged,  might  have 
been  different." 

It  is  the  duty  of  owners  of  a  bridge  across  a  navigable  stream  to 
use  reasonable  diligence  to  prevent  such  accumulations  of  drifts 
about  the  bridge  piers  as  may  endanger  navigation.  If  they  fail  to 
exercise  such  diligence,  they  are  liable  for  special  damages  resulting 
to  vessels  navigating  the  river  and  free  from  negligence  in  their 
management:  St.  Loiiis  etc.  Ry.  v.  Meese,  44  Ark.  414. 

Under  the  rule  that  the  special  damage  for  which  a  private  action 
will  lie  must  be  different  in  kind  from  that  sustained  by  the  com- 
munity at  large,  it  has  been  held  that  no  action  lies  for  damages 
for  the  obstruction  of  a  navigable  stream  by  bridging  it  so  that  the 
owner  of  land  and  a  wharf  above  the  bridge  is  prevented  from 
reaching  the  wharf  from  the  sea  in  vessels,  although  his  wharf  is  the 
only  one  above  the  bridge  used  for  business  pui-poses,  and  he  is 
compelled  to  abandon  the  use  of  the  wharf  and  transport  his  goods 
by  land:  Black  well  v.  Old  Colony  II.  R.  Co.,  122  Mass.  1.  The  court 
said:  ''The  act  of  the  defendant  for  which  the  plaintiff  seeks  com- 
pensation is  the  building  of  a  bridge  across  a  navigable  stream  and 
arm  of  the  sea.  The  direct  injury  alleged  is  to  the  navigation  of 
the  stream,  to  which  the  plaintiff  is  entitled  only  in  common  with 
the  whole  public,  and  the  remedy  for  that  injury  is  by  indictment 
and  not  by  private  action.  The  fact  that  the  plaintiff  alone  navi- 
gates the  stream,  or  has  a  wharf  thereon  at  which  he  carries  on  bus- 
iness, only  shows  that  the  present  consequential  damage  to  him 
may  be  greater  in  degree  than  to  others,  but  does  not  show  that  the 
injury  is  different  in  kind,  or  that  other  riparian  proprietors  and  the 
rest  of  the  public  may  not,  whenever  they  use  the  stream,  suffer  the 
same  way.  The  case  has  no  analogy  to  those  in  which  an  obstruction 
in  a  navigable  stream  sets  back  the  water  upon  plaintiff's  land,  or, 
being  against  the  front  of  his  land,  entirely  cuts  off  his  access  to 
the  stream,  and  thereby  causes  a  direct  and  peculiar  injury  to  his 
estate":  Blackwell  v.  Old  Colony  R.  R,  Co.,  122  Mass.  1.  The  owner 
of  a  dock  and  wharf,  who  dredges  out  a  channel  from  his  dock  over 
flats  belonging  to  other  persons,  and  lying  between  high  and  low 
water  mark,  cannot  recover  damages  from  a  city  for  an  injury  to 
the  channel  by  the  discharge  of  sewage  from  a  common  sewer, 
whereby  the  channel  is  partly  filled  and  the  owner  of  the  dock  put 
to  additional  expense  in  getting  vessels  to  his  wharf.  "If  the  filling 
up  of  the  channel  by  which  the  access  to  the  wharf  was  rendered 
more  difficult  or  expensive,  and  the  wharf  less  valuable,  could  be 
the  subject  of  prosecution  in  any  form,  the  injury  did  not  differ  in 
kind  from  that  suffered  by  othel*  persons  owning  lands  bounding  on 
the  harbor  or  navigating  over  the  flats,  and  the  remedy  must  be 
sought  by  indictment  for  an  injury  to  the  public  right  of  navigation, 
and  not  by  private  suit:  Breed  v.  Lynn,  126  Mass.  367.    But  if  sew- 
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ers  constructed  by  a  city  cause  a  navigable  stream  to  be  filled  up>^ 
directly  in  front  of  and  adjoining  plaintiff's  wharf,  so  that  his  ves- 
sels cannot  lie  at  the  wharf  on  account  of  the  diminished  depth  of 
the  water,  it  has  been  held  that  the  injury  was  different  in  liind, 
and  not  merely  in  degree,  from  that  sustained  by  the  general  public, 
and  that  the  plaintiff  was  entitled  to  recover  damages  in  a  private 
suit:  Brayton  v.  Fall  River,  113  Mass.  218;  18  Am.  Rep.  470;  Hasliell 
V.  New  Bedford,  108  Mass,  208;  Franklin  Wharf  Co.  v.  Portland, 
67  Me.  46;  24  Am.  Rep.  1.  The  Massachusetts  supreme  court  malies 
this  distinction,  that  whenever  the  obstruction  immediately  adjoins 
or  is  against  the  front  of  plaintiff's  premises,  it  is  to  him  a  private 
nuisance,  for  which  he  may  maintain  an  action  for  damages,  or 
which  may  be  restrained  by  injunction,  but,  when  It  is  at  a  distance 
from  his  land,  and  the  only  injury  he  sustains  consists  of  incon- 
venience or  loss  of  access  thereto,  without  direct  or  clearly  defined 
damage,  other  than  the  general  depreciation  In  the  value  of  prop- 
erty common  in  a  greater  or  less  degree  to  all  the  riparian  owners 
similarly  situated,  and  preventable  by  abatement  of  the  nuisance,  a 
private  owner  cannot  maintain  a  private  action  to  recover  damages: 
Brayton  v.  Fall  River,  113  Mass.  218;  18  Am.  Rep.  470;  Haskell  v. 
New  Bedford,  108  Mass.  208;  Blackwell  v.  Old  CJolony  R.  R.  Co.,  122 
Mass.  1;  Harvard  College  v.  Stearnes,  15  Gray,  1;  Breed  v.  Lynn,  12ft 
Mass.  367. 

The  right  of  navigation  is  a  public  and  not  a  private  right,  and  a  ri- 
parian owner  cannot  maintain  an  action  to  recover  for  an  unlawful 
obstruction  which  prevents  his  use  of  this  public  right.  To  entitle 
him  to  maintain  a  private  action,  the  obstruction  must  constitute  an 
Invasion  or  violation  of  some  private  right,  as  distinguished  from  the 
public  right  of  navigation:  Swanson  v.  Mississippi  etc..  Boom  Co.,^ 
42  Minn.  532.  A  person  cannot,  by  the  use  of  a  navigable  dock,  gain 
such  right  of  way  as  will  enable  him  to  recover  damages  for  obstruct- 
ing it  by  building  a  railroad  across  it:  Thayer  v.  New  Bedford  B.  B. 
Co.,  125  Mass.  253. 
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INSURANCE-CONSTRUCTION  OF  CONTRACT— LIMITA- 
TIONS ON  TIME  FOR  BRINGING  ACTION.— A  condition  in  a  fire 
insurance  policy  requiring  an  action  for  a  loss  thereunder  to  be 
brought  within  twelve  months  next  after  the  fire  must  be  construed 
in  connection  with  other  conditions  providing  that  the  loss  shall  not 
become  payable  until  sixty  days  after  notice  and  proof  of  loss,  and 
that  no  suit  shall  be  maintained  on  the  policy  until  after  full  com- 
pliance by  the  insured  with  all  of  Its  requirements.  Under  such  a 
policy,  the  insured  has  a  right  to  bring  suit  to  recover  for  a  loss  at 
any  time  within  twelve  months  after  the  accrual  of  the  right  of  ac- 
tion, regardless  of  the  time  of  the  fire  and  loss. 

INSURANCE— LIMITATION  OF  TIME  FOR  BRINGING 
SUIT.— A  contract  of  fire  Insurance,  stipulating  as  to  the  time  within 
which  suit  may  be  brouuht  after  loss,  is  not  affected  by  a  subsequent 
statute  relating  to  the  time  for  commencing  actions  on  policies  of 
insurance. 
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Shepherd  Brothers,  for  the  appellant. 

J.  W.  Thurmond,  for  the  appellee. 

*»2  JO^^ES,  J.  On  the  sixth  day  of  April,  1891,  the  defend- 
ant company  issued  to  the  plaintiff,  Mrs.  Sample,  a  fire  insurance 
policy  on  her  dwelling-house  in  Edgefield  county.  The  policy 
contained  a  provision  that  "no  suit  or  action  on  this  policy,  for 
the  recovery  of  any  claim,  shall  be  sustainable  in  any  court  of  law 
or  equity,  until  after  full  compliance  by  the  insured  with  all  the 
foregoing  requirements,  nor  unless  commenced  within  twelve 
months  next  after  the  fire.'*  The  requirements  to  be  complied 
with  included  the  tiling  of  proofs  of  loss  within  sixty  days  after 
the  fire.  The  policy  also  provided  that  "the  loss  shall  not  become 
payable  until  sixty  days  after  the  notice,  ascertainment,  estimate, 
and  satisfactory  proof  of  the  loss  herein  required,  have  been  re- 
ceived by  this  company,  including  an  award  by  appraisers  when 
appraisal  has  been  required.''  The  property  insured  was  destroy- 
ed by  fire  on  the  twenty-third  day  of  April,  1891.  Due  proof  of 
loss  was  received  by  the  company  on  the  fourteenth  day  of  June, 
1891.  "On  Monday  after  the  third  Sabbath  in  August,'*  follow- 
ing, the  adjuster  of  the  defendant  company  offered  to  pay  the 
plaintiff  ten  or  fifteen  dollars  in  settlement  of  her  claim  under 
the  policy,  which  she  declined,  wherefore  the  adjuster  "refused 
to  pay  the  loss."  Suit  on  the  policy  was  commenced  July  5,  1892, 
more  than  twelve  months  after  the  fire,  but  within  twelve  months 
after  the  accrual  of  the  right  of  action  under  the  policy.  This 
cause  was  first  tried  at  Edgefield,  before  Judge  Hudson  and  a 
jury,  November,  1893,  and  he  directed  a  verdict  in  favor  of  the 
defendant  company,  ruling  that  the  action  could  not  be  main- 
tained, the  plaintiff  having  admitted  at  the  trial  "that  it  was 
stipulated  in  the  policy  that  no  liability  should  attach  to  the  in- 
surance company  under  its  policy,  so  issued  unless  action  was 
brought  within  *^^  twelve  months  after  the  date  of  the  fire,  and 
that  the  fire  occurred  in  April,  1891,  and  the  action  was  com- 
menced on  the  5th  of  July,  1892."  On  appeal,  this  court  or- 
dered a  new  trial,  holding  that  the  circuit  court  erred  in  direct- 
ing a  verdict.  The  cause  came  on  again  for  trial  March,  1895, 
and  resulted  in  a  verdict  for  the  plaintiff  for  three  hundred  and 
six  dollars  and  eighty  cents,  for  which  judgment  was  duly  en- 
tered. At  the  close  of  the  testimony  in  behalf  of  the  plaintiff, 
the  defendant's  counsel  moved  for  a  nonsuit,  on  the  ground  "that 
the  suit  was  not  brought  within  twelve  months  next  after  the 
fire."  The  motion  for  nonsuit  was  overruled,  and  defendant 
now  excepts  thereto. 
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The  presiding  judge  charged  the  jury:  "That  all  the  condi- 
tions of  the  policy  must  be  considered  together  as  one  contract, 
and  that  one  jear  does  not  mean  one  year  from  the  fire,  but  one 
year  (twelve  months)  from  the  time  that  plaintiff  had  the  right 
to  bring  this  action."  Defendant  excepts  to  the  charge  as  error. 
The  jjresiding  judge  further  charged  tlie  jury,  "that  even  if  the 
insurance  company  had  the  right  to  stand  upon  that  limitation 
[and  that  if  ]  strictly  considered,  it  meant  one  year  from  the  date 
of  the  lire,  yet  if  an  adjuster  was  sent  down,  who  entered  into  ne- 
gotiations with  the  plaintiff  looking  to  a  settlement  of  that  loss, 
long  after  that  time,  to  wit,  some  time  the  latter  part  of  August, 
then  it  amounts  to  waiver,  by  conduct  of  the  right  of  the  insur- 
ance company  to  stand  strictly  upon  its  contract,"  to  which 
charge  the  defendant  excepts. 

The  decisive  point  of  the  controversy  in  this  case  is,  whether 
the  twelve  months*  limitation  for  suit,  under  the  policy,  com- 
mences to  run  from  the  lime  of  the  fire  or  at  the  expiration  of 
sixty  days  after  the  filing  of  the  proof  of  loss.  On  this  point  there 
is  great  conflict  of  authorities,  and  an  attempt  to  reconcile  them 
is  hopeless.  After  very  careful  examination  and  consideration 
of  the  question,  in  the  light  of  the  many  decided  cases  from  the 
courts  bearing  thereon,  this  court  concurs  with  the  circuit  court 
in  its  construction  of  the  policy  of  insurance,  *^*  and  holds  that 
the  action,  having  been  begun  within  twelve  months  from  the 
<»xpiration  of  the  sixty  days  after  the  filing  of  the  proofs  of  loss 
with  the  company,  is  sustainable  as  within  the  time  contemplated 
by  the  parties  to  the  contract.  Standing  alone,  the  stipulation 
that  "suit  shall  not  be  sustainable  unless  commenced  within 
twelve  months  next  after  the  fire,"  is  clear,  definite,  and  unam- 
biguous, but  it  is  coupled  with  the  further  provision  that  suit 
should  not  be  sustainable  "until  after  full  compliance  with  all 
the  foregoing  requirements."  These  requirements  are  numer- 
ous, and,  when  technical  compliance  is  insisted  upon  by  the  com- 
])any,  considerable  time  may  be  consumed  in  meeting  them. 
Then  there  is  the  further  stipulation  that  "the  loss  shall  not  be- 
come payable  until  sixty  days  after  the  notice,  ascertainment, 
estimate,  and  satisfactory  proofs  of  the  loss  herein  required  have 
been  received  by  this  company,  including  an  award  by  appraisers 
when  appraisal  has  been  required.  By  this  provision  the  com- 
pany is  exempt  from  suit  for  sixty  days  in  any  event,  and  for  as 
much  longer  time  as  may  be  required  to  make  satisfactory  proof 
of  loss  and  secure  an  award  from  appraisers  if  required.  No 
award  was  required  in  this  case,  but,  under  the  policy,  it  may 
have  been.    Time  would  necessarily  be  consumed  in  securing  the 
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apiDointment,  action,  and  award  of  appraisers.  Proofs  of  loss 
may  be  delivered  to  the  company  within  the  sixty  days  required 
by  the  policy,  but  there  may  be  delay  in  making  the  proofs  con- 
form strictly  with  the  many  requirements  of  the  policy,  and  the 
proofs  may  not  be  satisfactory  to  the  company  until  after  much 
correspondence  and  amendment.  Plans  and  specifications,  in  the 
case  of  a  building  destroyed,  must  be  furnished,  if  required.  The 
insured,  if  required,  must  furnish  a  certificate  of  the  magistrate 
or  notary  public  living  nearest  the  place  of  the  fire,  stating  that 
he  has  examined  the  circumstances,  and  believes  the  insured 
has  honestly  sustained  loss  to  the  amount  that  such  magistrate 
or  notary  public  shall  certify.  It  is  quite  possible,  without  fault 
of  the  insured,  and  when  the  doctrines  '^^^  of  waiver  and  estop- 
pel cannot  be  invoked  against  the  insurer  in  an  honest  eifort  to 
make  satisfactory  proofs  of  an  honest  loss,  that  twelve  months 
may  expire  before  full  compliance  by  the  insured  with  all  the  re- 
quirements of  the  policy.  Under  an  iron-bound  rule  of  con- 
struction, that  suit  on  such  a  policy  must  be  brought  within 
twelve  months  after  the  fire,  the  claim  might  be  barred  before  it 
accrued.  Such  a  construction,  therefore,  leads  to  absurdity. 
There  is  inconsistency  between  the  clause  of  the  policy  compel- 
ling the  insured  to  sue  within  a  given  time,  and  the  clauses  ex- 
empting the  insurer  from  suit  for  an  indefinite  period  within 
that  time.  Ordinarily,  the  right  to  sue  within  a  certain  time 
means  that  the  right  may  be  asserted  on  any  day  of  that  time. 
Both  parties  must  have  intended  that  the  insured  should  have  a 
reasonable  time  in  which  to  assert  his  right  after  the  accrual  of 
his  right,  and  that  time  was  fixed  at  twelve  months.  If  the  ques- 
tion had  arisen  under  a  statute  of  limitation,  the  rule  undoubt- 
edly would  be,  that  the  time  commenced  to  run  on  the  accrual 
of  the  cause  of  action.  It  seems  that  it  is  not  an  unreasonable 
construction  to  say  that  the  parties  of  this  contract,  by  the  spec- 
ial limitation  therein  agreed  upon,  meant  to  allow  the  stipulated 
time  after  the  accrual  of  the  right  of  action.  It  is  a  well-settled 
rule  of  construction  of  contracts  of  insurance  that  their  provi- 
sions should  be  strictly  construed  against  the  insurer,  and  liber- 
ally construed  in  favor  of  the  insured.  In  Kratzenstine  v.  West- 
ern Assur.  Co.,  116  N.  Y.  54,  the  court  said:  "Where  an 
insurance  contract  is  so  drawn  that  it  is  manifestly  ambiguous, 
BO  that  reasonable  and  intelligent  men,  on  reading  it,  would  hon- 
estly differ  as  to  its  meaning,  the  doubt  should  be  resolved 
against  the  company,  because  it  prepared  and  executed  the  agree- 
ment, and  is  responsible  for  the  language  used  and  the  uncer- 
tainty thereby  created."    ^Mr.  Justice  Harlan,  in  Moular  v.  Amer- 
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ican  etc.  Ins.  Co.,  Ill  U.  S.  335,  said:  "The  doubt  as  to  the  in- 
tention of  the  parties  must,  according  to  the  settled  doctrines  of 
the  law  of  insurance,  recognized  in  all  adjudged  cases,  be  resolved 
against  the  ^^^  party  whose  language  it  becomes  necessary  to 
interpret."  Unquestionably,  it  is  true  that  ''reasonable  and  in- 
telligent men"  not  only  may  differ,  but  have  differed,  as  to  the 
true  construction  of  such  a  policy.  Numerous  and  learned 
courts,  construing  such  a  policy,  have  held  that  the  limitation 
commences  to  run  from  the  time  of  the  fire:  See  Virginia  Fire 
etc.  Ins.  Co.  v.  Wells,  83  Va.  736;  Hart  v.  Citizens'  Ins.  Co.,  86 
Wis.  77;  39  Am.  St.  Eep.  877;  Johnson  v.  Humboldt  Ins.  Co., 
91  111.  92;  33  Am.  Eep.  47;  Chamber  v.  Atlas  Ins.  Co.,  51  Conn. 
17;  50  Am.  Eep.  1;  Tasker  v.  Kenton  Ins.  Co.,  58  N.  H.  469; 
Farmers'  etc.  Ins.  Co.  v.  Barr,  94  Pa.  St.  345;  also.  Universal  etc. 
Ins.  Co.  V.  Weiss,  106  Pa.  St.  20;  Hocking  v.  Howard  Ins.  Co., 
130  Pa.  St.  170;  King  v.  Watertown  etc.  Ins.  Co.,  47  Hun,  1; 
Schroder  v.  Keystone  Ins.  Co.,  2  Phila.  286;  Travelers*  Ins.  Co. 
V.  California  Ins.  Co.,  1  N.  Dak.  151;  Bradley  v.  Phoenix  Ins. 
Co.,  28  Mo.  App.  14;  Glass  v.  Walker,  66  Mo.  32;  McElroy  v. 
Continental" Ins.  Co.,  48  Kan.  200;  also.  State  Ins.  Co.  v.  Stof- 
fels,  48  Kan.  205;  State  Ins.  Co.  v.  Meesman,  2  Wash.  459;  26 
Am.  St.  Eep.  870;  FuUam  v.  New  York  Union  Ins.  Co.,  7  Gray, 
61;  G6  Am.  Dec.  462.  This  is  a  formidable  array  of  authorities 
supporting  appellant's  contention.  But,  on  the  other  hand,  sup- 
porting the  view  of  this  court,  there  is  equal,  if  not  greater  au- 
thority. Indeed,  the  court,  in  Bradley  v.  Phoenix  Ins".  Co.,  28 
Mo.  App.  16,  following  Glass  v.  Walker,  6G  Mo.  32,  and  in  Trav- 
elers' Ins.  Co.  V.  California  Ins.  Co.,  1  N".  Dak.  151,  cases  greatly 
relied  upon  by  appellant,  concedes  that  the  weight  of  authority 
is  in  support  of  the  view  announced  by  this  court.  In  Travelers' 
Ins.  Co.  V.  California  Ins.  Co.,  1  N.  Dak.  151,  the  court  said:  "It 
is  undoubtedly  true  that  a  majority  of  the  adjudications  so  in- 
terpret these  limitations  as  to  allow  the  full  time  to  sue  after  the 
right  of  action  has  accrued,  although  more  than  the  limited  time 
has  elapsed  since  the  loss  occurred."  Wood  on  Insurance,  sec- 
tion 4G9,  states  as  follows:  "When  a  policy  stipulates  that  no  ac- 
tion shall  be  brought  unless  commenced  within  a  certain  time 
after  loss  or  damage  shall  accrue,  and  there  is  a  provision  in  the 
policy  that  the  company  will  pay  in  thirty,  sixty,  ninety,  or  any 
other  number  of  days  after  proofs  of  loss  have  been  received,  the 
limitation  does  not  *®''  attach  until  after  the  period  in  which 
the  company  has  in  which  to  pay  the  loss  has  expired."  In  May 
on  Insurance,  section  479,  it  is  stated  that  "generally  the  limita- 
tion will  be  cnustrupd  to  run  from  the  time  when  the  loss  be- 

AM.  ST.  Rkp.,  Vol.  LVII.-45 


706  Sample  v.  London  etc.  Fire  Ins.  Co.     [S.  Carolina, 

conies  due  and  payable  rather  than  from  the  time  when  the  loss 

actually  occurs Where  the  loss  is  not  payable  until  sixty 

days  after  proof  of  loss,  and  no  action  can  be  begun  until  an 
award  Jias  fixed  the  amount  of  the  damages,  nor  after  six  months 
from  the  loss,  the  limitation  of  suit  does  not  begin  to  run  from 
loss,  but  from  the  time  the  right  of  action  accrued":  See,  also. 
Bacon  on  Benefit  Societies,  446.  So  that  the  text-writers  sustain 
our  view.  A  distinction  is  attempted  to  be  made  in  some  cases 
to  the  effect  that  if  the  policy  provides  that  suit  must  be  com- 
menced within  twelve  months  "after  the  fire,"  the  time  begins 
to  run  from  the  time  of  the  fire;  whereas,  if  the  policy  provides 
that  the  suit  must  be  commenced  within  twelve  months  "after 
the  loss  occurs"  or  "after  the  loss  or  damage  accrues,"  the  time 
begins  to  run  from  the  accrual  of  the  right  of  action.  But  this 
distinction  does  not  seem  to  be  a  sound  one,  since  the  loss  or 
damage  insured  against  by  a  fire  insurance  policy  must  occur  or 
accrue,  if  at  all,  at  the  time  of  the  fire.  The  loss  or  damage  must 
necessarily  precede  the  proofs  of  loss.  So  far  as  we  have  ascer- 
tained, the  federal  courts  hold  the  rule  of  construction  to  be  as 
herein  announced:  See  Spare  v.  Home  Mut.  Ins.  Co.,  9  Saw.  145; 
17  Fed.  Kep.  568;  Yette  v.  Clinton  Fire  Ins.  Co.,  30  Fed.  Eep. 
€68:  Friezen  v.  Allemania  Fire  Ins.  Co.,  30  Fed.  Rep.  352;  Steele 
V.  Phoenix  Ins.  Co.,  51  Fed.  Rep.  715,  overruling  47  Fed.  Rep. 
863.  The  following  cases  from  state  courts  support  the  same 
view:  Murdock  v. Franklin  Ins.  Co.,  33  W.Va.  407;  also,Barber  v. 
Fire  etc.  Ins.  Co.,  16  W.  Va.  658;  37  Am.  Rep.  800;  Ellis  v.  Coun- 
cil Bluffs  Ins.  Co.,  64  Iowa,  507;  also,  Eggleston  v.  Council  Bluffs 
Ins.  Co.,  65  Iowa,  308;  Miller  v.  Hartford  Fire  Ins.  Co.,  70  Iowa, 
704;  Quinn  v.  Capital  Ins.  Co.,  71  Iowa,  615;  Matt  v.  Iowa  Mut. 
Aid  Assn.,  81  Iowa,  135;  25  Am.  St.  Rep.  483;  Mayor  v.  Hamil- 
ton etc.  Ins.  Co.,  39  N.  Y.  45;  100  Am.  Dec.  400;  Hay  v.  Starr 
Fire  Ins.  Co.,  77  N.  Y.  235;  33  Am.  Rep.  607;  Steen  v.  Niagara 
Fire  Ins.  Co.,  89  N.  Y.  315;  42  Am.  Rep.  297;  Chandler  v.  St. 
Paul  etc.  Ins.  Co.,  21  Minn.  85;  18  Am.  Rep.  385;  Sun  Ins.  Co. 
V.  Jones,  54  Ark.  376;  Case  v.  Sun  ^^^  Ins.  Co.,  83  Cal.  473; 
Fireman's  Fund  Ins.  Co.  v.  Buckstaff,  38  Neb.  150;  41  Am.  St. 
Rep.  727;  German  Ins.  Co.  v.  Fairbank,  32  Neb.  750;  29  Am.  St. 
Eep.  459;  Hong  Sling  v.  Royal  Ins.  Co.,  8  Utah,  135.  Constru- 
iu<r,  therefore,  the  policy  as  a  whole,  and  placing  on  clauses  cap- 
able of  two  constructions  the  interpretation  most  favorable  to 
the  insured,  we  are  constrained  to  hold  that  the  parties  to  this 
contract  of  insurance  contemplated  that  the  insured  should  have 
twelve  months  in  which  to  sue  after  the  accrual  of  the  right  of 
action.  The  action  was  brought  in  time,  and  there  was  no  error  in 
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the  refusal  of  the  motion  for  nonsuit,  and  in  the  charge  of  the 

circuit  judge  on  this  point. 

Having  reached  this  conclusion,  it  is  unnecessary  to  consider 
whether  there  was  error  in  the  charge  of  the  trial  judge  in  the 
matter  of  waiver,  since,  if  the  action  was  brought  in  time  under 
the  terms  of  the  policy,  there  was  no  need  and  no  room  for  the 
application  of  the  doctrine  of  waiver;  and,  if  there  was  any  error 
in  the  charge  on  this  point,  it  was  entirely  harmless. 

Nor  need  we  pass  upon  the  question  raised  by  respondent  to 
sustain  the  judgment  below,  viz.,  that  the  act  entitled  "An  act  re- 
lating to  the  time  for  commencing  actions  on  policies  of  insur- 
ance in  this  state,"  approved  Decemljer  16,  1891,  allows  six  years 
in  which  to  bring  actions  on  policies,  notwithstanding  stipula- 
tions therein  to  the  contrary.  It  will  be  noted  that  the  contract 
of  insurance  under  consideration  was  made  April,  1891,  and  the 
loss  thereunder  was  sustained  April,  1891,  before  the  passage  of 
this  act.  At  the  time  when  this  contract  was  made,  it  was  un- 
questionably lawful  for  the  parties  to  stipulate  when  suits  should 
be  brought:  Wood  on  Insurance,  sec.  460;  May  on  Insurance,  sec. 
478;  Eiddlesbarger  v.  Hartford  Ins.  Co.,  7  Wall.  386. 

The  judgment  of  the  circuit  court  is  affirmed. 

INSURANCE  —  CONSTRUCTION  OF  CONTRACT  —  LIMITA- 
TIONS AS  TO  TIME  OF  BRINGING  ACTIONS  UPON.— When  an 
Insurance  policy  requires  notice  and  proof  of  loss  to  be  furnished 
within  thirty  days,  and  action  to  be  commenced  within  six  -months 
af  or  the  loss,  and  provides  that  the  company  will  pay  the  loss  with- 
in ninety  days  after  notice  and  proofs  of  loss  have  been  received  at 
the  company's  home  office,  the  statute  of  limitations  begins  to  run 
against  the  cause  of  action  only  from  the  expiration  of  the  ninety 
days,  and  the  suit  may  be  commenced  at  any  time  within  six  months 
therefrom:  German  Ins.  Co.  v.  P'airbank,  32  Neb.  750;  29  Am.  St. 
Rep.  459;  Fireman's  Fund  Ins.  Co.  v.  Buciistafif,  38  Neb.  150;  41  Am. 
St.  Rep.  727,  and  note.  For  the  holding  that  the  limitation  begins 
at  the  date  of  the  fire  and  not  when  the  liability  is  fixed,  see  Hart  v. 
Citizens'  Ins.  Co.,  86  Wis.  77;  .39  Am.  St.  Rep.  877;  State  Ins.  Co.  v. 
Meesman,  2  Wash.  4,59;  26  Am.  St.  Rep.  870,  and  note. 

STATUTES  —  RETROSPECTIVE- INTERPRETATION.— A  fun- 
damental canon  of  construction  is.  that  a  statute  shall  always  be 
interpreted  so  as  to  operate  prospectively  and  not  retrospectively, 
unless  the  language  is  so  clear  as  to  preclude  all  question  as  to  the 
Intent  of  the  legislature:  Lane's  Appeal.  57  Conn.  182;  14  Am.  St 
Rep.  94,  and  note;  Richardson  v.  Cook,  37  Vt.  599;  88  Am.  Dec.  622; 
Williams  v.  Johnson,  30  Md.  500;  96  Am.  Dec.  613;  note  to  Kennebec 
Purchase  ▼.  Laboree,  11  Am.  Dec.  98. 
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Lowe  v.  Salt  Lake  City, 

[13  Utah,  91.] 

REAL  PROPERTY— SAFETY  OF  PREMISES  —  NEGLI- 
GENCE—LIABILITY  OF  OWNER.— The  owner  or  occupant  of 
premises  is  liable  in  damages  to  persons  coming  thereon,  using  due 
care,  at  his  invitation  or  inducement,  express  or  implied,  on  business 
to  be  transacted  with,  or  permitted  by,  him,  for  an  injury  caused  by 
the  unsafe  condition  of  such  premises,  known  to  him,  and  not  to 
them,  and  which,  through  negligence,  he  suffered  to  exist  without 
notice  to  them. 

REAL  PROPERTY  —  SAFETY  OF  PREMISES  —  NEGLI- 
GENCE—DUTY  AND  LIABILITY  OF  CITY  AS  OWNER.— If  a  city 
rents  a  portion  of  its  city  hall  to  the  legislature,  for  legislative  pur- 
I>oses,  and  a  legislator,  being  rightfully  on  the  premises  and  without 
knowledge  of  their  dangerous  condition,  attempts  to  cross  the  baclc 
yard  of  the  city  hall,  iji  a  dark  night,  for  the  purpose  of  urinating,  but 
strays  from  the  path  leading  from  the  hall  to  an  outhouse,  and  is  in- 
jured by  falling  into  an  unprotected  hatchway,  the  city,  knowing  the 
dangerous  condition  of  the  premises,  and  not  having  given  notice 
thereof.  Is  liable  for  the  injury,  because  of  its  negligence  in  failing 
to  have  the  yard  lighted,  and  in  leaving  the  hatchway  unguarded. 

REAL  PROPERTY— SAFETY  OF  PREMISES— CONTRIBU- 
TORY NEGLIGENCE  —  RECOVERY  NOTWITHSTANDING 
TECHNICAL  TRESPASS.— If  a  person  who  has  been  injured, 
through  the  negligence  of  an  owner  or  occupant,  while  committing  a 
trespass,  shows  that  he  did  not  know  that  he  was  trespassing,  or 
that  the  trespass  was  purely  technical,  and  only  such  as  he  might 
reasonably  suppose  the  owner  or  occupant  would  permit  without 
objection,  such  trespass  will  not  prevent  a  recovery.  It  may  be  a 
circumstance  tending  to  show  a  want  of  proper  care,  but  is  not,  of 
itself,  sufficient  to  convict  the  injured  party  of  contributory  negli- 
gence. 

TRIAL-PRACTICE  AS  TO  NONSUIT,  AND  ALLOWANCE 
THEREOF.— Upon  a  motion  for  a  nonsuit,  it  Is  the  duty  of  the 
eourt  to  assume  as  true  all  facts  which  could  be  properly  found  by  a 
Jury  from  the  evidence,  and  to  give  tlie  plaintiff  the  benefit  of  every 
fair  and  legitimate  inference  and  Intendment  which  can  arise  from 
the  evidence;  and,  unless  it  appears,  after  this  is  done,  that  the  plain- 
tiff has  failed  to  prove  his  case,  a  nonsuit  should  not  be  granted. 
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NEGLIGENCE— WHEN  A  QUESTION  OF  LAW,  AND 
WHEN  OF  FACT.— Before  the  question  of  negligence  becomes  one 
of  law  for  the  court,  the  facts  shown  by  the  evidence  must  be  such 
that  all  reasonable  men  must  draw  the  same  conclusions  from  them. 
If  the  facts  proved  are  such  that  reasonable  men  may  fairly  differ 
as  to  whether  or  not  there  was  negligence,  the  question  is  one  for 
the  jury  to  consider. 

INSTRUCTIONS-REQUISITE  OP  EXCEPTION  AVAIL- 
ABLE  ON  APPEAL.— An  exception  to  a  charge  given  by  the  court 
to  the  jury  is  unavailing  on  appeal,  where  any  portion  of  the  charge 
is  correct,  unless  the  exception  is  strictly  confined  to  the  objection- 
able matter,  and  the  judge's  attention  called  thereto,  at  the  time  of 
the  delivery  of  the  charge,  so  as  to  afford  him  an  opportunity  to 
make  a  correction. 

Action  by  William  Lowe  against  Salt  Lake  City  for  damages 
sustained  by  reason  of  plaintiff's  falling  into  a  hatchway  while 
crossing  the  back  yard  of  the  city  hall  at  night.  There  was  a 
judgment  .for  the  plaintiff,  and  the  defendant  appealed. 

E.  D.  Hoge  and  W.  G.  Van  Home,  for  the  appellant. 

Miner  &  Hiles,  for  the  respondent. 

®4  BARTCH,  J.  This  action  was  brought  to  recover  dam- 
ages for  personal  injuries  alleged  to  have  been  sustained  by  the 
plaintiff  because  of  the  negligence  of  the  defendant.  It  is  ad- 
mitted in  the  record  that  the  defendant  rented  a  portion  of  the 
<jity  hall  to  the  legislature,  as  a  legislative  chamber,  for  the  pur- 
pose of  holding  its  session  in  1889  therein,  and  received  rent 
ior  the  same,  and  that  the  legislature  was  rightfully  there.  The 
material  facts  shown  by  the  evidence  are,  in  substance,  that  the 
defendant  was  the  owner  and  occupant  of  the  premises  in  ques- 
tion, at  the  time  in  question;  that  the  plaintiff  was  a  member  of 
the  legislature,  and  was  rightfully  on  the  premises,  ^'^  attend- 
ing a  session  thereof,  on  the  night  of  the  10th  of  March,  1890, 
when  the  accident  happened;  that  there  was  an  outhouse  in  the 
rear  of  the  premises,  back  of  the  city  jail;  that  said  outhouse,  at 
the  time  of  the  accident,  was  in  a  very  filthy  condition,  unfit  for 
use,  and  was  locked  up,  and  the  key  kept  in  some  office  in  said 
tall,  but  the  plaintiff  did  not  look  for  it;  that  plank  steps  led 
from  the  hallway  of  the  city  hall  building  to  the  ground  in  the 
jail  yard;  that  there  was  a  light  in  the  hallway,  but  none  in  the 
jail  yard,  although  it  was  the  duty  of  the  city  jailer  to  light  one 
on  the  northwest  corner  of  the  jail,  and,  because  of  his  failure 
to  do  so,  it  was  dark  in  said  yard;  that  the  hatchway  was  ten  to 
fourteen  feet  west  of  said  steps,  was  connected  with  the  build- 
ing, was  about  five  feet  deep,  four  feet  wide,  and  extended  south 
from  the  main  building  about  twelve  feet,  having  cap-stones  on 
lop  of  the  edges,  which  were  on  a  level  with  the  ground,  and  was 
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entirely  unprotected  by  railing,  cover,  or  otherwise;  that  on  the 
niglit  in  question  it  was  dark,  and  the  plaintiff  had  occasion  to  go 
into  said  yard  to  urinate;  that  he  went  out  by  said  steps,  turned 
west,  fell  into  said  hatchway,  and  was  seriously  injured.  There 
is  no  evidence  to  show  that  the  defendant  notified  the  plaintiff 
of  the  existence  of  the  hatchway,  or  that  the  plaintiff  knew  of  its 
existence  before  the  accident.  The  jury  returned  a  verdict  in 
favor  of  the  plaintiff  in  the  sum  of  five  hundred  dollars.  A  mo- 
tion for  a  new  trial  having  been  overruled,  and  judgment  on  the 
verdict  entered,  the  defendant  appealed  from  both  the  order 
overruling  its  motion  for  a  new  trial  and  from  the  judgment. 

Counsel  for  the  appellant,  in  their  brief,  concede  that  the  re- 
epondent  had  the  right  to  pass  from  the  city  hall  building  into 
the  rear  yard,  but  limit  said  right  to  a  path  leading  from  the  hall 
to  the  outhouse,  and  insist  that  when  he  turned  away  from  the 
path  he  became  a  trespasser  ^®  and  therefore  could  not  recover. 
There  is,  however,  nothing  in  the  pleadings  or  evidence  which 
shows  such  a  limitation  of  the  respondent's  right  to  use  said 
yard.  It  is  admitted  that  the  legislature  was  rightfully  holding 
its  sessions  in  the  building,  having  rented  it  for  that  purpose 
from  the  defendant,  and  the  respondent  was  a  member  of  the 
legislature,  and  in  the  performance  of  his  public  duties,  at  the 
time  of  the  accident.  The  yard  was  appurtenant  to  the  hall,  and 
in  the  absence  of  any  restrictions,  the  members  of  the  legisla- 
ture had  a  right  to  make  a  proper  use  thereof;  and,  from  the  cir- 
cumstances surrounding  this  case,  we  cannot  say  that  the  re- 
spondent was  attempting  to  make  an  unlawful  use  of  it,  and  was 
a  trespasser.  Nor  can  we  say  that  he  was  at  the  time  of  the  acci- 
dent where  he  had  no  legal  right  to  be,  as  is  contended  by  coun- 
sel. The  authorities  cited  in  support  of  this  contention  are  not 
applicable  to  the  facts  and  circumstances  of  this  case.  "We  think 
that  the  leaving  of  the  hatchway  in  an  unguarded  and  unpro- 
tected condition  by  the  defendant,  as  shown  by  the  evidence,  and 
the  failure  to  have  any  light  in  the  yard  by  which  its  condition 
could  be  seen,  was  such  negligence  as  rendered  it  liable  for  any 
injury  which  was  caused  thereby.  "While  the  owner  or  occupant 
of  premises  is  not  an  insurer  of  them  against  accidents  from  their 
condition,  still,  so  far  as  he  is  able  to  do  so  by  the  exercise  of 
ordinary  care  and  vigilance,  he  is  bound  to  keep  them  in  such  a 
condition  that  persons  who  are  rightfully  using  them  will  not 
be  injured  by  any  insecuritv  or  insufficiency  for  the  purnose  to 
which  they  are  put.  If  such  owner  or  occupant  fails  in  his  duty 
in  these  regards,  he  becomes  a  wrongdoer  and  as  such  will  be  lia- 
ble for  any  injury  which  results  as  a  natural  consequence  from 
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his  misconduct,  and  which  might  reasonably  have  been  antici- 
pated as  likely  to  occur  as  a  natural  and  probable  result  thereof: 
2  Shearman  and  Kedheld  on  I^egligence,  sec.  702;  *''  Eyder  v^ 
Kinsey,  62  Minn.  85;  54  Am.  St.  Kep.  623;  Ransier  v.  Minne* 
apolis  etc.  Ry.  Co.,  32  Minn,  331;  Mullen  v.  St.  John,  57  N.  Y, 
56?;  15  Am.  Eep.  530.  So  the  law  is  well  settled  that  the  owner 
or  occupant  of  premises  is  liable  in  damages  to  persons  coming 
thereon,  using  due  care,  at  his  invitation  or  inducement,  expresa 
or  implied,  on  business  to  be  transacted  with  or  permitted  by 
him,  for  an  injury  caused  by  the  unsafe  condition  of  such  prem- 
ises, known  to  him,  and  not  to  them,  and  which,  through  negli- 
gence, he  suffered  to  exist  without  notice  to  them:  Bennett  v. 
Railroad  Co.,  102  U.  S.  577;  Carleton  v.  Franconia  etc.  Steel  Co., 
99  Mass.  216;  Davis  v.  Central  Congregational  Soc.,129  Mass.  367; 
37  Am.  Rep.  368;  Beck  v.  Carter,  68  K  Y.  283;  23  Am.  Rep, 
175;  Nickerson  v.  Tirrell,  127  Mass.  236;  Hayward  v.  Merrill, 
94  111.  349;  34  Am.  Rep.  229.  In  the  case  at  bar,  the  defendant, 
by  invitation,  and  leasing  of  the  premises,  induced  the  respond- 
ent to  come  upon  them  for  a  legitimate  purpose,  knowing  their 
dangerous  condition,  without  giving  him  notice  thereof.  It  was 
therefore  liable  to  him  for  the  injury,  in  the  absence  of  contribu- 
tory negligence  on  his  part. 

Even  if  the  contention  of  counsel  for  the  appellant,  that  at 
the  time  the  respondent  received  the  injury  he  was  a  trespasser, 
and  was  where  he  had  no  legal  right  to  be,  were  conceded,  that 
fact  alone  would  not  defeat  his  action,  as  matter  of  law,  especi- 
allyif  he  was  not  guilty  of  negligence  which  contriLuted  to  the  in- 
jury. If  a  person  who  has  been  injured,  through  the  negligence 
of  the  defendant,  while  committing  a  trespass,  shows  that  he 
did  not  know  that  he  was  trespassing,  or  that  the  trespass  was 
purely  technical,  and  only  such  as  he  might  reasonably  suppose 
the  defendant  would  permit  without  objection,  and  that  in  fact 
it  did  not  cause  any  appreciable  annoyance  or  injury  to  the  de- 
fendant, then  his  recovery  will  not  be  prevented  by  reason  of 
such  trespass.  Nor  although  it  may  be  a  circumstance  tending  to 
show  want  of  proper  care,  will  it,  in  itself,  be  sufficient  to  convict 
^^  him  of  contributory  negligence.  In  such  case,  after  the  pres- 
ence of  such  person  is  known  to  the  defendant,  he  is  bound  to 
exercise  ordinary  care  to  avoid  injury  to  him:  Shearman  and 
Redfield  on  Negligence,  sees.  97,  98;  Marble  v.  Ross,  124  Mass. 
44;  Daley  v.  Norwich  etc.  R.  R.  Co.,  26  Conn.  591 ;  68  Am.  Dec. 
413;  Brown  v.  Lynn,  31  Pa.  St.  510;  72  Am.  Dec.  768. 

We  think  the  error  assigned  on  the  admission  of  evidence  is 
not  well  taken.    Nor  do  we  think  the  court  erred  in  refusing  to 
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grant  the  motion  for  a  nonsuit.  It  is  clear  that  the  evidence 
of  the  plaintiff  was  of  such  a  character  that  the  court  could  not 
say  that  the  defendant  was  not  guilty  of  negligence  which  caused 
the  injury.  When  a  motion  for  nonsuit  is  interposed,  it  becomes 
the  duty  of  the  court  to  assume  as  true  all  facts  which  could  be 
properly  found  by  a  jury  from  the  evidence,  and  then,  after  giv- 
ing the  plaintiff  the  benefit  of  every  fair  and  legitimate  inference 
and  intendment  which  can  arise  from  the  evidence,  in  order  that 
the  court  may  grant  the  motion  it  must  appear  that  the  plaintiff 
fitill  has  failed  to  prove  his  case.  Before  the  question  of  negli- 
gence becomes  one  of  law,  for  the  court,  the  facts  shown  by  the 
evidence  must  be  such  that  all  reasonable  men  must  draw  the 
same  conclusions  from  them.  If  the  facts  proven  are  such  that 
reasonable  men  may  fairly  differ  as  to  whether  or  not  there  was 
negligence,  the  question  is  one  for  the  jury  to  consider:  Grand 
Trunk  Ey.  Co.  v.  Ives,  144  U.  S.  408;  Delaware  etc.  R.  R.  Co.  v. 
Converse,  139  TJ.  S.469;  Wines  v.  Rio  Grande  etc.  Ry.  Co.,  9  Utah, 
238;  Wallace  v.  Suburban  Ry.  Co.,  26  Or.  174;  Smith  v.  Rio 
Grande  etc.  Ry.  Co.,  9  Utah,  141.  In  this  case  the  admission  in 
the  pleadings,  and  the  testimony  of  the  plaintiff,  tend  to  establish 
the  facts  above  set  forth.  Assuming  them  to  be  true,  in  accord- 
ance with  the  principles  stated,  they  clearly  present  such  a  ques- 
tion of  negligence  that  reasonable  men  might  differ  in  their  con- 
clusions drawn  from  ®®  them.  The  determination  of  the  ques- 
tion was  therefore  one  for  the  jury,  and  the  court  properly  de- 
nied the  motion  for  a  nonsuit. 

The  remaining  error  assigned  relates  to  the  instructions  of  the 
court  to  the  jury.  No  exception  was  taken  to  the  charge  at  the 
time  of  its  rendition,  nor  is  there  any  shown  by  the  transcript. 
The  first  time  that  any  exception  appears  is  in  the  abstract,  and 
then  only  to  large  portions  of  the  charge,  without  reference  to 
the  particular  matter  which  is  the  subject  of  complaint.  Under 
the  circumstances,  the  error  here  assigned  presents  no  question 
for  review  on  appeal.  An  exception,  to  be  of  avail  in  an  appel- 
late court,  should,  in  a  case  where  any  portion  of  the  charge  is 
correct,  be  strictly  confined  to  the  objectionable  matter,  and  the 
judge's  attention  called  thereto,  at  the  time  of  the  delivery  of 
the  charge,  so  that  an  opportunity  may  be  afforded  him  to  make 
a  correction.  The  writer  of  this  opinion  cited  numeroTis  author- 
ities on  this  subject  in  his  dissenting  opinion  in  the  cai=e  of  Peo- 
ple V.  Berlin,  10  Utah,  39,  41,  and  on  this  question  the  case  of 
People  V.  Hart,  10  Utah,  204,  wherein  said  dissenting  opinion  was 
referred  to  and  adopted  as  a  correct  statement  of  the  law  on  this 
point,  is  reaffirmed.    The  majority  opinion  in  People  v.  Berlin, 
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10  Utah,  39,  so  far  as  it  is  in  conflict  herein,  is  disapproved:  See, 
also,  Marks  v.  Tompkins,  7  Utah,  425. 

We  think  there  is  no  reversible  error  in  the  record  of  this  case. 
The  judgment  is  affirmed. 

Zaue,  C.  J.,  concurs. 

REAL  PROPERTY— SAFETY  OP  PREMISES— DUTY  AND 
LIABILITY  OF  OWNER.— The  owner  of  property  must  keep  it  in 
a  reasonably  safe  condition  for  tlie  use  of  those  wlio  come  upon  it 
at  his  invitation,  and  is  liable  for  injuries  occasioned  by  his  neglect 
to  do  so:  Notes  to  Beehler  v.  Daniels,  49  Am.  St.  Rep.  79S;  Baddeley 
V.  Shea,  55  Am,  St.  Rep.  62;  Davis  v.  Central  etc.  Soc,  120  Mass. 
367;  37  Am.  Rep.  368;  Hay  ward  v.  Miller,  94  111.  349;  34  Am.  Rep. 
229,  and  note;  Ryder  v.  Kinsey,  62  Minn.  85;  54  Am.  St.  Rep.  623; 
as  where  injury  is  caused  by  a  pit  or  sna're  on  the  premises:  Beck  v. 
Carter,  68  N.  Y.  283;  23  Am.  Rep.  175;  monographic  note  to  McAlpin 
V.  Powell,  26  Am.  Rep.  562,  discussing  the  liability  of  the  owner  of 
dangerous  premises  for  injury  to  one  lawfully  thereon.  That  the 
plainlifC  was  a  technical  trespasser  at  the  time  does  not  defeat  his 
action  for  Injuries  through  another's  negligence,  unless  his  trespass 
contributed  materially  to  the  injury  received:  Daley  v.  Norwich  etc. 
R.  R.  Co.,  26  Conn.  591 ;  68  Am.  Dec.  413,  and  note. 

TRIAL— ALLOWANCE  OF  NONSUIT— PRACTICE.— A  nonsuit 
should  not  be  granted  if  there  is  substantial  evidence  produced  by 
the  plaintiff  In  support  of  his  case  which  should  be  weighed  by  the 
jury:  Note  to  Gardner  v.  Waycross  etc.  R.  R.  Co.,  54  Am.  St.  Rep. 
437. 

NEGLIGENCE— WHEN  A  QUESTION  OP  LAW,  AND  WHEN 
OP  FAC1\— If  fair-minded  men  might  reasonably  draw  different 
conclusions  from  the  facts  which  the  evidence  tends  to  prove,  the 
question  of  negligence  is  one  for  the  jury;  otherwise,  it  is  for  the 
court:  Ryder  v.  Kinsey,  62  Minn.  85;  54  Am,  St.  Rep.  62§;  Consoli- 
dated Traction  Co,  v,  Scott,  58  N,  J.  L,  682;  55  Am.  St.  Rep.  620, 

APPELLATE  PRACTICE.— EXCEPTIONS  ON  APPEAL  must 
be  specific,  pointed,  and  explicit,  and,  if  indefinite,  cannot  be  consid- 
ered: Atkins  V,  Field,  89  Me,  281;  56  Am.  St,  Rep.  424;  and  this  ap- 
plies to  exceptions  to  instructions:  Tousey  v.  Roberts,  114  N.  Y.  312; 

11  Am.  St.  Rep.  655;  Newby  v.  Harrell,  99  N.  C.  149;  6  Am.  St.  Rep. 
503. 


Culmer  v.  Wilson. 

[13  Utah,  129.] 

JOINT  LIABILITY  —  CONTRIBUTION  AMONG  JOINT 
TORT  FEASORS— WHEN  NOT  ALLOWABLE.-It  Is  a  maxim  that 
there  shall  be  no  contribution  among  wrongdoers,  but  this  rule  has 
many  exceptions  and  applies  only  to  cases  where  the  tort  is  a 
known  and  meditated  wrong.  No  right  of  action  can  be  based  upon  a 
violation  of  the  law,  and  if  a  wrongdoer  knows  that  his  act  is  il- 
legal, or  if  the  circumstances  are  such  as  to  render  ignorance  of  its 
illegality  inexcusable,  then  he  will  be  left  by  the  law  where  his 
wrongful  action  has  placed  him.  When  the  act  Is  known  to  be  a 
violation  of  law,  or  is  apparently  of  that  nature,  the  wrongdoer  will 
not  be  allowed  to  appeal  to  the  law  for  indemnity. 

JOINT  LIABILITY  -  CONTRIBUTION  AMONG  JOINT 
TORT  FEASORS-WHEN  ALLOWABLE.-If  one  charged  With  be- 
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Ing  a  joint  tort  feasor  was  Innocent  of  any  Illegal  purpose,  Ignorant 
of  the  nature  of  his  act,  which  was  apparently  honest  and  proper, 
and  he  apparently  acted  in  good  faith,  with  an  honest  purpose,  in 
what  appeared  to  be  right,  and,  from  the  nature  of  the  case,  could 
not  be  presumed  to  linow  that  he  was  doing  an  illegal  act,  and  the 
tort  was  one  arising  from  construction  or  inference  of  law,  and  not 
arising  from  a  known  meditated  wrong,  he  may  then  have  contri- 
bution. 

JOINT  LIABILITY  —  CONTRIBUTION  AMONG  JOINT 
TORT  FEASORS— WHERE  ALLOWABLE— FORCIBLE  ENTRY 
AND  DETAINER.— If  a  party  claiming  property  in  good  faith  seeks 
to  obtain  possession  thereof  by  legal  process,  as  by  an  action  of 
forcible  entry  and  detainer,  in  a  court  that  he  believes  has  juris- 
diction, he  may  direct  his  agent  to  do  those  acts  necessary  to  be  done 
In  asserting  the  claimant's  rights;  and  If  It  is  decided  that  such 
claim  is  invalid,  or  that  the  court  has  no  jurisdiction,  the  law  will 
imply  an  indemnity  to  such  #gent,  who  believes  as  his  principal  does, 
for  any  damages  he  was  made  to  pay  on  account  of  such  acts  done 
In  pursuance  of  his  principal's  directions,  within  the  scope  of  his 
instructions  and  employment. 

JOINT  LIABILITY  —  CONTRIBUTION  AMONG  JOINT 
TORT  FEASORS— WHEN  ALLOWABLE—  ILLUSTRATION- 
FORCIBLE  ENTRY  AND  DETAINER.— If  a  naked  trustee,  or 
agent,  enters  a  suit  of  forcible  entry  and  detainer  at  the  request, 
and  for  the  benefit,  of  the  cestui  que  trust,  and  obtains  a  judgment 
in  a  court  having  no  jurisdiction  in  the  case;  but  such  trustee,  or 
agent,  is  afterward  sued  jointly  with  the  principal  for  damages  aris- 
ing out  of  the  illegal  proceedings,  and  judgment  is  rendered  against 
both  the  principal  and  the  trustee,  or  agent,  which  the  latter  pays, 
such  innocent  trustee,  or  agent,  may  have  contribution  from  the 
principal,  the  other  joint  tort  feasor,  as  the  tort  is  one  arising  from 
a  construction  or  inference  of  law,  and  not  from  a  known  meditated 
wrong. 

HUSBAND  AND  WIFE— LIABILITY  OF  HUSBAND  FOR 
TORTS  01'  WIFE.— While  the  statutes  of  the  state  of  Utah  have 
not  expressly  repealed  the  common-law  rule  that  the  husband  is  lia- 
ble for  the  torts  of  his  wife,  they  have  made  such  modifications  of  his 
rights  and  her  disabilities  as  wholly  to  remove  the  reason  for  the 
liability.  It  is  assumed  that  she  is  fully  capable  of  controlling  her 
own  actions,  and  can,  and  will,  act  independently  of  her  husband, 
and  she  must,  therefore,  respond  alone  for  her  torts. 

HUSBAND  AND  WIFE— LIABILITY  OF  HUSBAND  FOR 
TORT  OF  WIFE  BEFORE  MARRIAGE.— A  husband  is  not  liable 
for  the  torts  of  his  wife,  committed  before  he  married  her,  and  while 
she  was  the  wife  of  another  man. 

LIMITATIONS  OF  ACTIONS.— IN  AN  ACTION  FOR  IN- 
DEMNITY AGAINST  ACTUAL  DAMAGES,  the  party  Indemnified 
has  no  cause  of  action  until  he  is  damaged.  Hence,  the  statute  of 
limitations  does  not  commence  to  run  until  the  Judgment  rendered 
against  him  for  damages  is  paid. 

Action  for  contribution,  brought  by  Culmer  against  E.  G. 
Wilson  and  Belle  Wilson,  to  recover  damages  paid  by  the  plain- 
tiff as  a  joint  tort  feasor.  The  plaintiff,  being  a  naked  trustee 
for  Belle  Tompkins,  who  afterward  became  Mrs.  Wilson,  had, 
at  her  instigation,  brought  an  action  of  forcible  entry  and  de- 
tainer before  a  United  States  commissioner,  who  had  no  jurisdic- 
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tion  of  the  caae.  Judgment  was  rendered,  and  the  defendant  in 
that  case,  Anna  Marks,  then  sued  Culmer  and  Mr.  and  Mrs. 
Tompkins,  jointly,  for  trespass  committed  by  them  in  the  ex- 
ecution of  the  unlawful  judgment  of  the  commissioner.  Plain- 
tiff paid  the  damages  awarded  against  him,  and  then  brought 
this  action  for  contribution,  at  which  time  Mrs.  Tompkins, 
having  been  divorced  from  her  former  husband,  was  the  wife  of 
E.  G.  Wilson.  The  defendants  demurred,  and,  from  a  judgment 
sustaining  the  demurrer,  the  plaintiff  appealed. 

Sutherland  &  Murphy,  for  the  appellant. 

C.  S.  Varian,  for  the  respondents. 

135  MINER,  J.    The  complaint  in  this  case  shows  that  the 

plaintiff  held  title  to  certain  real  estate  in  Juab  county,  merely 
as  trustee  for  the  use  and  benefit  of  the  defendant  Belle  Wilson, 
who  was  then  the  wife  of  Harvey  K.  Tompkins;  that  plaintiff 
had  no  beneficial  interest  therein,  and  that  in  September,  1887, 
he  conveyed  the  property  to  said  Belle  Wilson;  that  the  plaintiff 
simply  held  the  title  for  her  in  trust  on  account  of  the  intem- 
perate habits  of  her  then  husband;  that  prior  to  said  conveyance 
to  her,  in  1887,  the  said  Belle  Wilson  informed  the  plaintiff  that 
one  Anna  Marks  was  wrongfully  entering  upon  said  property,  by 
attempting  to  take  possession  of  a  portion  of  the  same,  and  erect 
a  house  thereon,  and  that  said  acts  were  ^^^  an  interference  with 
her  rights  in  said  property,  and  requested  plaintiff  to,  consult  an 
attorney,  and  cause  such  proceedings  to  be  taken  as  would  pre- 
vent said  Anna  Marks  from  maintaining  her  tortious  possession 
of  said  property;  that  plaintiff  gave  full  credit  to  such  statements 
and  instructions,  and,  in  pursuance  to  said  Belle  Wilson's  re- 
quest, he,  fully  believing  in  the  merits  of  her  claim,  consulted  an 
attorney,  and  followed  the  instructions  and  advice  of  said  attor- 
ney, and  filed  a  complaint  prepared  by  said  attorney,  with  a  com- 
missioner appointed  by  the  supreme  court,  and  having  jurisdiction 
of  a  justice  of  the  peace,  residing  and  holding  his  office  at  Provo 
City,  Utah  county,  to  commence  an  action  in  the  name  of  Belle 
Tompkins  (now  Belle  Wilson)  against  said  Anna  Marks,  for  for- 
cible entry  and  detainer  of  the  premises;  that  at  such  time  the 
jurisdiction  of  a  supreme  court  commissioner  was  not  defined  by 
law;  that  said  plaintiff  fully  believed  that  said  commissioner  had 
jurisdiction  to  try  said  action;  that,  acting  in  concert  with  said 
attorney,  and  under  his  directions,  and  under  the  directions  of 
the  said  Belle  Wilson,  he  assisted  in  the  prosecution  of  said  suit 
to  a  judgment  for  a  restitution  of  the  premises,  and  a  writ  of  res- 
titution was  issued  by  said  commissioner,  and  placed  in    the 
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hands  of  a  constable  at  Eureka,  Juab  county,  for  execution;  that 
all  the  acts  of  said  plaintiff  were  simply  to  advance  the  interests 
of  said  defendant  Belle  Wilson,  fully  believing  she  had  suffered 
wrongs  from  said  Anna  Marks,  and  that  said  proceedings  were 
proper  and  lawful  to  protect  her  rights;  that  said  writ  was  exe- 
cuted at  the  request  of  said  Belle  Wilson  in  December,  1887,  but 
that  plaintiff  was  not  present  at  the  execution  of  the  same;  that, 
under  said  writ,  Anna  Marks  was  ejected,  and  Belle  Wilson  re- 
stored to  possession;  that  on  February  27,  1888,  said  Anna  Marks 
and  Wolf  Marks,  her  husband,  brought  an  action  in  the  district 
^'•^"^  court  against  Belle  Wilson,  this  plaintiff,  and  others,  claim- 
ing damages  for  a  trespass  in  being  unlawfully  ejected  under 
eaid  writ,  and  on  April  30,  1893,  judgment  was  duly  rendered  in 
said  action,  against  said  Belle  Wilson,  this  plaintiff,  and  others, 
for  the  sum  of  three  thousand  five  hundred  dollars  damages,  and 
two  hundred  and  five  dollars  and  ninety  cents  costs  of  suit,  which 
judgment  was  afterward  affirmed  by  the  supreme  court;  that  on 
said  trial  it  was  held  that  said  commissioner  had  no  jurisdiction 
to  try  the  case;  that  on  October  1,  1891,  said  Belle  Wilson,  for- 
merly Belle  Tompkins,  intermarried  with  said  defendant  K.  G. 
Wilson,  and,  in  December  following,  she  conveyed  to  said  R.  G. 
Wilson  said  real  estate  and  all  other  property  belonging  to  her; 
that  on  July  1,  1893,  execution  was  issued  on  said  judgment,  of 
which  plaintiff  had  notice,  and  plaintiff  paid  said  judgment  and 
costs,  amounting  to  four  thousand  and  fifty-two  dollars  and  six- 
ty-five cents,  and  took  an  assignment  of  said  judgment;  that 
plaintiff's  participation  with  Belle  Wilson  in  said  action  in  said 
alleged  trespass  complained  of  was  as  her  agent  and  servant,  and 
in  her  interest  and  for  her  benefit;  that  all  his  acts  were  done  in 
the  firm  belief  that  said  Belle  Wilson  had  the  right  which  she  as- 
serted, and  that  the  acts  done  by  plaintiff  were  legal  acts,  to  en- 
able said  Belle  Wilson  to  enjoy  her  own  property,  and  therefore 
claims  that  defendants  are  bound  to  indemnify  said  plaintiff 
against  all  legal  consequences  of  said  action,  and,  among  others, 
against  the  said  judgment,  and  therefore  are  now  legally  bound 
to  refund  him  the  amount  paid  to  satisfy  the  said  judgment,  etc. 
To  this  complaint,  the  defendant  E.  G.  Wilson  demurred,  on  the 
ground  that  the  complaint  did  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action.  The  defendant  Belle  Wilson  demur- 
red on  the  grounds  that  the  same  is  ambiguous,  unintelligible, 
and  uncertain,  in  this:  No  agreement  or  understanding  for  in- 
demnity is  alleged.  It  is  not  alleged  that  plaintiff  paid  the  judg- 
ment by  request  of  defendant  ^^^  or  of  necessity.  It  does  not 
appear  that  plaintiff  committed  a  tort,  jointly  with  this  defend- 
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ant  and  others,  for  which  judgment  was  recovered  against  plain- 
titE  et  al.,  which  judgment  he  was  bound  to  pay.  It  does  not 
appear  but  plaintiff  participated  with  the  other  persons  mention- 
ed as  tort  feasors,  and  was  liable  for  his  acts,  independently  of  his 
acts  for  this  defendant.  It  appears  upon  the  face  of  the  amended, 
complaint  that  the  alleged  cause  of  action  is  barred  under  sec- 
tion 196  of  the  Code  of  Civil  Procedure.  The  demurrers  were- 
severally  sustained,  and  the  complaint  was  dismissed.  Plaintiff 
elected  not  to  amend.  From  this  order  and  judgment,  this  ap- 
peal is  taken.  The  appellant  relies  for  reversal  of  the  judgment 
on  the  point  that  the  complaint  states  facts  sufficient  to  consti- 
tute a  cause  of  action,  and  that  the  same  was  not  subject  to  either 
of  the  objections  stated  in  the  several  demurrers  filed.  The  facts 
stated  in  the  complaint  are  admitted  by  the  demurrer.  The 
questions  presented  by  this  appeal  are  admitted  to  be:  1.  Does 
the  plaintiff  state  a  case  for  indemnity  within  the  recognized  ex- 
ceptions to  the  rule  refusing  indemnity  between  joint  tort  fea- 
sors? (No  question  as  to  the  right  of  partial  contribution  is 
made.)  2.  Is  the  husband,  under  our  law,  liable  for  the  torts  of 
a  woman  committed  before  marriage,  and  while  she  was  the  wife 
of  another  man? 

The  question  presented  by  the  first  proposition  must  be  treated 
in  the  light  of  the  admitted  facts,  which  are  that  the  plaintiff  had 
no  personal  interest  whatever  in  the  proceeding  which  was  insti- 
tuted to  recover  possession  of  the  property  against  Anna  Marks  ex- 
cept as  agent  for  Belle  Wilson.  He  was  informed  by  Belle  Wilson, 
and  believed  in  good  faith,  that  Anna  Marks  was  intruding  and 
trespassing  upon  the  property  in  question,  and  erecting  a  build- 
ing thereon,  in  violation  of  her  right.  He  was  requested  by  Belle 
Wilson  to  consult  an  attorney,  and  *^*  cause  such  proceedings 
to  be  taken  as  would  prevent  Anna  Marks  from  maintaining  her 
tortious  possession  of  the  property.  He  gave  full  credit  to  Belle 
Wilson's  statements  as  to  the  wrong  being  done  her;  and  in  pur- 
suance of,  and  in  obedience  to,  her  request,  and  in  reliance  upon 
the  merits  of  her  claim,  he  consulted  an  attorney,  and  followed 
that  attorney's  directions  and  advice,  and  commenced  a  suit  be- 
fore a  supreme  court  commissioner,  whose  jurisdiction  at  the 
time  was  not  defined  by  law:  but  he  fully  believed  that  said  com- 
missioner had  jurisdiction  to  try  the  case,  and  judgment  was  re- 
covered and  execution  issued  and  enforced,  in  his  absence,  at 
Belle  Wilson's  request.  Plaintiff  simply  sought  to  advance  the 
interests  of  Belle  Wilson,  believing  in  good  faith  that  she  had 
suffered  wrong,  and  that  the  said  proceedinirs  were  proper  and 
lawful  to  protect  her  rights.    His  actions  and  doings  in  the  prem- 
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ises  were  as  the  agent  and  servant,  in  her  interest  and  for  her 
benefit,  believing  she  had  the  rights  which  she  asserted,  and  that 
the  acts  done  were  legal  acts,  to  enable  her  to  enjoy  her  own 
property.  In  the  light  of  these  admitted  facts,  should  Belle  Wil- 
fion's  demurrer  be  sustained? 

"Jt  is  a  general  rule  thj^t  no  man  can  make  his  own  misconduct 
the  ground  for  an  action  in  his  own  favor.    If  he  suffers  because 
of  his  own  wrong,  the  law  will  not  relieve  him.    But  to  this  rule 
there  are  many  exceptions,  which  rest  upon  reasons  at  least  as 
forcible  as  those  which  support  the  rule  itself.    They  are  of  cases 
where,  although  the  law  holds  all  the  parties  liable  as  wrongdoers 
to  the  injured  party,  yet,  as  between  themselves,  some  of  them 
may  not  be  wrongdoers  at  all,  and  their  equity  to  require  the 
others  to  respond  for  all  the  damages  may  be  complete.    There 
are  many  cases  where  the  wrongs  are  unintentional,  or  where  the 
party,  by  reason  of  some  relation,  is  made  chargeable  with  the 
conduct  of  ^'•^  others":  Cooley  on  Torts,  144;  Butterfield  v. 
Mountain  etc.  Cold-Storage  Co.,  11  Utah,  195.    Where  the  act  is 
not  known  to  be  unlawful,  and  where  the  parties  employing  the 
officer  are  acting  in  good  faith,  in  the  assertion  of  what  they  be- 
lieve to  be  their  right  under  the  law,  an  agreement  to  indemnify 
the  officer  will  be  valid,  even  though  it  should  subsequently  ap- 
pear that  they  were  not  justified  in  doing  the  acts  against  the 
consequences  of  which  the  indemnity  was  given:  Mechem  on 
Public  Offices,  sec.  889.     Judge  Cooley,  in  his  work  on  Torts, 
page  145,  says:  "There  are  some  exceptions  to  the  general  rule, 
which  rest  upon  reasons  as  forcible  as  those  which  support  the 
rule  itself.    They  are  of  cases  where,  although  the  law    holds  all 
the  parties  liable  as  wrongdoers  to  the  injured  party,  yet,  as  be- 
tween themselves,  some  of  them  may  not  be  wrongdoers  at  all, 
and  their  equity  to  require  the  others  to  respond  for  all  the  dam- 
ages may  be  complete."    In  Bailey  v.  Bussing,  28  Conn.  459,  tho 
court  said,  of  the  maxim  that  there  is  no  contribution  among 
wrongdoers,  that  "it  is  too  much  broken  in  upon  at  this  day  to 
be  called  with  propriety  a  *rule  of  law,'  so  many  are  the  excep- 
tions to  it,  as  in  the  case  of  master  and  servant,  principal  and 
agent,  partners,  joint  operators,  carriers,  and  the  like."     "This 
rule,"  said  Judge  Story,  "is  to  be  understood  according  to  its  true 
sense  and  meaning,  which  is  where  the  tort  is  a  known,  meditated 
wrong,  and  not  when  the  party  is  acting  under  the  supposition 
of  the  innocence  and  propriety  of  the  act,  and  the  tort  is  one  of 
construction  and  inference  of  law":  Story  on  Partnership,  sec. 
230.    In  Nelson  v.  Cook,  17  111.  448,  the  court  say:  '*Where  one  is 
employed  or  directed  to  do  or  commit  a  known  crime,  misdc' 


March,  1896.]  Culmeb  v.  Wilson.  719 

meanor,  trespass,  or  wrong,  and  the  employ^  or  agent  knows  it 
to  be  such, 'an  express  promise  of  indemnity  is  void,  being  against 
the  peace  and  policy  of  the  law;  yet  where  the  question  of  title  to 
the  property  ^"^^  is  one  of  doubt,  controversy,  or  uncertainty, 
and  the  act  to  be  done  is  not  an  apparent  wrong,  and  the  person 
or  agent  employed  or  directed  to  do  the  act  does  not  know  that  it 
is  a  wrong  or  trespass,  in  such  case  he  may  sue  and  recover  in- 
demnity from  his  employer  upon  an  implied  assumption,  to  save 
himself  harmless  for  the  act."  Judge  Cooley,  in  his  excellent 
work  on  Torts,  page  146,  says:  /'If  the  question  of  law  or  fact  is 
in  doubt,  it  is  not  incompetent  for  the  party  suing  out  process  to 
take  upon  himself  the  responsibility,  and  when  he  does  so,  and 
agrees  to  indemnify  the  officer,  the  agreement  may  be  enforced. 
This,  he  says,  is  upon  the  same  ground  that  though,  as  to  the 
party  injured,  both  may  be  technically  in  the  wrong,  it  is  not  so 
as  between  the  parties  themselves."  Again,  in  section  148,  this 
learned  writer  says:  "If  he  knew  the  act  was  illegal,  or  if  the  cir- 
cumstances were  such  as  to  render  ignorance  of  the  illegality  in- 
excusable, then  he  will  be  left  by  the  law  where  his  wrongful  ac- 
tion has  placed  him."  The  reason  given  in  many  books  for  deny- 
ing contribution  among  trespassers  is,  that  no  right  of  action  can 
be  based  upon  a  violation  of  the  law.  When  the  act  is  known  to 
be  such,  or  is  apparently  of  that  nature,  a  guilty  trespasser  places 
nimself  without  the  pale  of  the  law,  and  a  guilty  trespasser  can- 
not be  allowed  to  appeal  to  the  law  for  indemnity.  If,  however,  he 
be  innocent  of  any  illegal  purpose,  ignorant  of  the  nature  of  the 
act,  which  was  apparently  honest  and  proper,  and  he  apparently 
acted  in  good  faith,  with  an  honest  purpose  in  what  appeared  to 
be  right,  and  from  the  nature  of  the  case  could  not  be  presumed 
to  know  that  he  was  doing  an  illegal  act,  and  the  tort  is  one' 
arising  from  construction  or  inference  of  law,  and  not  arising 
from  a  known  meditated  wrong,  the  rule  above  stated  will  be 
changed  with  the  reason,  and  he  may  then  have  contribution. 
Where  a  party  makes  a  bona  fide  claim  to  property,  ^'^^  as  in 
this  case,  and  seeks  to  obtain  possession  by  legal  process  from  a 
court  that  he  believes  has  jurisdiction,  he  may  direct  his  agent  to 
do  those  acts  necessary  to  be  done  in  asserting  those  bona  fide 
rights;  and  if  it  is  decided  that  such  claim  is  invalid,  or  that  the 
court  has  no  jurisdiction  in  the  eye  of  the  law  growing  out  of  the 
mere  relation  of  the  perpetration  of  the  wrong,  the  maxim  of  the 
law  that  there  is  no  contribution  among  wrongdoers  is  not  ap- 
plied, and  the  law  will  imply  an  indemnity  to  such  agent  who  be- 
lieves as  his  principal  does,  for  any  damages  he  was  made  to  pay 
on  account  of  such  acts  done  in  pursuance  of  his  principarg  di- 
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rections,  within  the  scope  of  his  instructions  and  employment: 
Cooley  on  Torts,  145-149;  Bailey  v.  Bussing,  28  Conn.' 459;  Story 
on  Partnership,  sec.  220;  Nelson  v.  Cook,  17  111.  418;  Betts  v. 
Gibbins,  2  Ad.  &  E.  57;  Gower  v.  Emery,  18  Me.  83;  Mechem  on 
Public  Offices,  sec.  890;  Coventry  v.  Barton,  17  Johns.  142;  8 
Am.  Dec.  376;  Acheson  v.  Miller,  2  Ohio  St.  203;  59  Am.  Dee. 
663;  Merrill  v.  St.  Louis,  12  Mo.  App.  467. 

The  effect  of  Belle  Wilson's  instructions  was  to  employ  an 
attorney,  commence  the  suit,  and  to  follow  his  advice.  The  pro- 
ceedings were  those  advised  and  conducted  by  the  attorney  em- 
ployed, and  the  plaintiff  believed  the  proceedings  were  regular, 
and  that  the  commissioner  had  jurisdiction.  Under  the  facts, 
the  plaintiff  was  not  guilty  of  an  intentional  tort,  nor  of  commit- 
ting a  known  and  meditated  wrong.  In  the  case  of  Marks  v.  Cul- 
mer,  6  Utah,  429,  the  court  said:  "In  People  v.  Hills,  5  Utah, 
410,  this  court  said:  ^We  entertain  no  doubt  that  the  commission- 
er is  acting  in  good  faith,  as  there  has  been  diversity  of  opinion 
in  the  profession  and  among  commissioners  as  to  the  construc- 
tion of  the  statute  under  consideration.'  This  applies  equally  to 
the  parties  and  attorneys.  This  was  the  first  authoritative  deci- 
fiion  of  the  question." 

i4»  rpi^g  respondent  contends  that  the  judgment  obtained  by 
Anna  Marks  is  conclusive  of  the  liability  of  each  of  the  defend- 
ants, and  that  they  committed  the  wrong  intending  to  commit 
it,  or  did  it  under  circumstances  fairly  charging  them  with  in- 
tending the  consequences  that  followed.  In  that  we  cannot 
agree.  The  judgment  in  Marks  v.  Culmer,  6  Utah,  429,  is  only 
conclusive  that  all  the  defendants  therein,  including  the  plain- 
tiff, were  liable  to  the  injured  party.  Any  other  holding  would 
preclude  contribution  or  indemnity  in  cases  of  this  character. 
There  would  be  no  value  to  an  exception  to  the  general  rule  that 
there  is  no  contribution  or  indemnity  between  wrongdoers,  if  the 
judgment  against  wrongdoers  in  favor  of  the  injured  party  was 
conclusive  that  the  wrong  was  intended,  and  therefore  must  be  a 
known  and  meditated  tort.  Nearly  all  the  cases  where  indemnity 
has  been  allowed  were  cases  in  which  a  judgment  had  been  ren- 
dered and  paid.  We  think  the  admitted  facts  bring  the  plaintiff 
within  the  exception  to  the  general  rule. 

For  the  reasons  given,  we  think  the  court  erred  in  sustaining 
the  demurrer  of  Belle  Wilson. 

The  next  question  is,  as  to  whether  the  husband,  under  our 
law,  is  liable  for  the  torts  of  a  woman  committed  before  marriage, 
and  while  she  is  the  wife  of  another  man.  When  the  action  for 
damages  was  commenced  by  Anna  Marks  against  Belle  Wilson, 
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this  plaintiff,  and  others,  for  ^he  damages  recovered,  Belle  Wil* 
son  was  the  wife  of  Harvey  K.  Tompkins,  but  was  divorced  from 
him  in  1889,  before  judgment  was  rendered  in  that  case;  and  it 
does  not  appear  from  the  complaint  w^hether  or  not  he  was  made 
a  party  defendant  with  his  wife  in  that  action,  wherein  judgment 
was  rendered  April  30,  1892,  although,  if  we  consult  tlie  decision 
in  that  case,  we  lind  that  Harvey  K.  Tompkins  was  a  defendant, 
and  cliarged  as  an  active  party  therein.  Belle  Wilson  intermar- 
ried with  defendant  ^'^  E.  G.  Wilson,  October  1,  1891,  and  soon 
thereafter  conveyed  to  him  the  property  in  question,  but  R.  G. 
Wilson  was  not  made  a  defendant  in  that  suit;  but  plaintiff  seeks 
to  charge  said  defendant  R.  G.  Wilson  with  the  payment  of  a 
judgment  rendered  against  his  wife  for  a  tort  committed  by  her 
with  others,  not  only  before  marriage,  but  while  she  was  the  wife 
of  another  man,  named  Harvey  K.  Tompkins,  and  claims  that 
while  Tompkins,  the  former  husband,  was  liable  for  such  while 
his  marital  relation  existed,  on  the  divorce  being  granted  dis- 
solving that  marriage,  Tompkins  was  discharged  from  that  lia- 
bility, and  from  that  time  it  became  and  was  the  liability  of  the 
wife  until  her  marriage  with  defendant  Wilson,  and  that  on  that 
event  his  liability  attached,  and  that  this  rule  is  not  changed  by 
statute  in  this  state.  It  is  true  that  at  common  law  the  husband 
was  answerable  for  the  wife's  debts  before  marriage,  but,  if  they 
were  not  recovered  during  coverture,  he  was  discharged.  As  his 
liability  originated  in  the  marriage,  so  it  ceased  with  it.  ,The  rea- 
son assigned  for  this  liability  is,  that  the  husband  is  entitled  to 
rents,  profits,  and  issues  of  the  wife's  real  estate  during  cover- 
ture, and  to  the  absolute  dominion  and  control  over  her  personal 
property  in  possession.  The  wife,  by  entering  into  the  marriage 
relation,  was,  at  common  law,  entirely  deprived  of  the  use  and 
disposal  of  her  property,  and  could  acquire  none  by  her  industry. 
Her  time  and  personal  labor  belonged  to  her  husband.  Under 
the  common  law  he  could  inflict  punishment  on  her,  for  he  was 
answerable  for  her  misconduct,  and  the  law  left  him  with  this 
power  of  restraint  and  correction,  the  same  as  he  could  correct 
his  children  or  his  apprentices.  At  common  law,  the  husband  had 
almost  absolute  control  over  the  person  of  the  wife,  as  well  as  her 
property,  and  he  became  the  arbiter  of  her  fortune.  She  was  in 
a  condition  of  complete  dependence.  She  could  not  contract  in 
her  own  name,  was  bound  to  ^'*^  obey  him,  and  her  legal  exist- 
ence was  merged  into  that  of  her  husband;  so  that  they  were 
termed  and  considered  one  in  law.  As  a  consequence,  he  was  made 
liable  for  her  debts  contracted  before  marriage,  and  for  her  torts 
d  frauds  committed  during  coverture.  If  they  were  done  in 
St.  Rkp.,  Vol.  LVII— 46 
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his  presence  or  by  his  procurem^t,  he  alone  was  liable;  other- 
wise, both  must  be  jointly  guilty:  Bryan  v.  Doolittle,  38  Ga,  255; 
2  Kent's  Commentaries,  143-149;  Schouler  on  Domestic  Rela- 
tions, 56,  75;  Handy  v.  Foley,  121  Mass.  259;  23  Am.  Eep.  270. 

But  our  statutes  have  changed  this  relation  and  liability.  Sec- 
tion 2528  of  the  Compiled  Laws  of  1888  reads  as  follows:  "All 
property  owned  by  either  spouse  before  marriage,  and  that  ac- 
C[uired  afterward  by  purchase,  gift,  bequest,  devise,  or  descent, 
with  the  rents,  issues,  and  profits  thereof,  is  the  separate  prop- 
erty of  that  spouse  by  whom  the  same  is  so  owned  or  acquired; 
^nd  separate  property  owned  or  acquired  as  specified  above  may 
be  held,  managed,  controlled,  transferred,  and  in  any  manner 
disposed  of  by  the  spouse  so  owning  or  acquiring  it,  without  any 
limitation  or  restriction  by  reason  of  marriage."  Section  2529 
reads  as  follows:  "Either  spouse  may  sue  or  be  sued,  plead  and  be 
impleaded,  or  defend  and  be  defended  at  law."  Section  3428 
provides  that  all  compensation  due  the  wife  for  her  personal  ser- 
vices is  exempt  from  execution  against  her  husband.  Section 
3172  provides  that  "when  a  married  woman  is  a  party  her  hus- 
band must  be  joined  with  her;  except,  when  the  action  concerns 
her  separate  property,  or  her  right  or  claim  to  the  homestead 
property,  she  may  sue  or  be  sued  alone.  When  the  action  is  be- 
tween herself  and  her  husband,  she  may  sue  or  be  sued  alone. 
When  she  is  living  separate  and  apart  from  her  husband,  by  rea- 
son of  his  desertion  of  her,  or  by  agreement  in  writing  entered 
into  between  them,  she  may  sue  or  be  sued  alone."  These  stat- 
utes have  relieved  married  ^'*®  women  from  common-law  dis- 
.abilities,  and  given  them  independent  power  to  deal  with,  hold, 
and  enjoy  all  their  property,  to  make  contracts,  contract  prop- 
erty, to  sue  and  be  sued,  defend  and  be  defended,  and  in  all  re- 
Epects  places  her  in  the  same  position  with  reference  to  contracts, 
property,  and  liability,  on  the  same  footing  with  other  persons: 
and  when  a  failure  to  perform  a  duty  under  a  contract  is  in  itself 
«,  tort,  it  may  be  treated  as  such  against  a  married  woman.  The 
€ame  would  be  true  of  any  breach  of  duty  imposed  upon  a  mar- 
ried woman  as  owner  of  property  which  she  owns  and  controls, 
the  same  as  if  unmarried.  The  common-law  rule,  it  will  be  re- 
membered, which  made  the  husband  liable  for  the  wife's  torts, 
proceeded  upon  the  ground  that  as  the  husband  succeeded  jure 
niariti  to  the  entire  estate  of  the  wife,  real  and  personal,  and  to 
the  right  of  her  earnings,  so  that  she  could  not  respond  in  dam- 
Ages  for  any  wrong  which  she  might  commit,  it  was  but  right 
tbat  he  should  respond  for  her,  so  long  as  the  coverture  contin- 
ued.   Such  being  the  reason  of  the  rule,  if  a  statute  intervenes 
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giving  the  wife,  during  coverture,  the  sole  control  of  all  property 
owned  by  her  before  marriage,  and  that  acquired  afterward  by 
purchase,  gift,  bequest,  with  the  rents,  issues,  and  profits  thereof, 
and  the  same  is  the  separate  property  of  the  wife,  and  the  same 
may  be  held,  managed,  controlled,  and  transferred,  and  in  any 
manner  disposed  of,  by  her,  without  any  limitation  or  restriction 
by  reason  of  marriage,  with  the  right  to  use  and  possess  the  same, 
thus  taking  away  entirely  the  reason  of  the  common-law  rule,  it 
would  seem,  on  principle,  that  the  rule  itself  ought  to  cease, 
though  the  statute  makes  no  mention  of  the  husband's  liability 
for  the  wife's  torts,  or  her  rights  to  her  own  personal  services. 

Judge  Cooley,  in  his  work  on  Torts,  section  118,  says:  *^''  "In 
Illinois,  it  has  been  decided  that,  under  the  new  statutes,  the 
husband  is  not  liable  for  a  slander  of  the  wife  in  which  he  did 
not  participate,  though  the  statutes  on  the  subject  which  were 
supposed  to  have  changed  the  common  law  were  silent  as  regards 
the  torts,  and  only  purported  to  secure  to  the  woman  her  prop- 
erty, earnings,  and  the  full  control  and  enjoyment  thereof.  This 
is,  perhaps,  a  sound  conclusion.  Certainly,  the  reasons  on  which 
the  new  legislation  proceeds  are  such  as  to  leave  the  wife  to  re- 
spond alone  for  her  torts,  for  they  assume  that  she  is  fully  cap- 
able of  controlling  her  own  actions,  and  can  and  will  act  inde- 
pendent of  her  husband."  A  similar  rule  is  laid  down  in  Kan- 
sas: Norris  v.  Corkill,  33  Kan.  409;  49  Am.  Eep.  489.  So  in 
Michigan,  unless  her  acts  are  in  some  way  connected  ,with  her 
husband's  authority,  or  owing  to  his  fault:  Ricci  v.  Mueller,  41 
Mich.  214.  In  Pennsylvania,  the  husband  is  not  liable,  under  the 
act  of  1887,  for  the  wife's  individual  tort:  Kurklence  v.  Vocht 
(Pa.  Sup.,  May  19,  1888),  13  Atl.  Rep.  198.  In  Illinois,  Michigan, 
and  Iowa  the  statutes  in  relation  to  the  rights  of  married  women 
have  been  held  to  entitle  the  wife  to  recover,  for  her  own  use,  a 
damage  suffered  for  a  personal  tort.  In  Martin  v.  Robson,  65  111. 
132,  16  Am.  Rep.  578,  the  court  said:  "The  intention  of  the 
legislature  to  abrogate  the  common-law  rule  to  a  great  degree, 
that  husband  and  wife  were  one  person,  and  to  give  to  the  latter 
the  right  to  control  her  own  time,  to  manage  her  sepnrate  pron- 
erty,  and  contract  with  reference  to  it,  is  plainly  indicated  by 
these  statutes.  "While  they  do  not  expressly  repeal  the  common- 
law  rule  that  the  husband  is  liable  for  the  torts  of  the  wife,  they 
have  made  such  modifications  of  his  rights  and  her  disabilities  as 
wholly  to  remove  the  reason  for  the  liability."  A  liability  which 
has  for  its  consideration  rights  conferred  should  no  longer  exist 
when  the  consideration  has  failed.  If  the  relations  of  husband 
and  wife  have  been  ^***  so  changed  as  to  deprive  him  of  all  right 
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to  her  property,  and  to  the  control  of  her  person  and  her  time, 
eveiy  principle  of  right  would  be  violated  to  hold  him  still  re- 
sponsible for  her  conduct.  If  she  is  emancipated,  she  should  be 
no  longer  enslaved. 

If  we  could  look  into  the  record  and  decision  of  this  court,  we 
should  find  that  Harvey  K.  Tompkins  was  made  a  joint  tort  feas- 
or defendant  with  his  wife,  Belle  Tompkins,  and  that  a  judgment 
was  rendered  against  him,  together  with  the  other  defendants, 
for  the  tort  complained  of.  This  judgment  is  still  standing 
against  him,  as  an  active  participant  in  the  tort,  notwithstanding 
the  divorce  afterward  obtained  by  his  wife;  and  if  he  is  released 
from  that  part  of  the  judgment  which  attaches  to  him  solely  as 
the  husband  of  Belle,  and  which  is  transferred  to  R.  G.  Wilson,  as 
his  successor  to  his  marital  rights  with  her,  then  we  have  two 
husbands,  one  succeeding  the  other,  held  liable  for  the  torts  of 
the  wife.  The  first  husband  is  held  because  he  jointly  committed 
the  tort.  The  second  falls  heir  to  that  part  of  the  marital  dama- 
ges thrown  off  and  left  him  by  his  wife's  divorce  before  satisfac- 
tion rendered.  We  are  aware  of  some  confusion  in  the  authori- 
ties as  to  the  right  of  the  husband  to  his  wife's  personal  services, 
unless  the  statute  expressly  confers  the  right;  but  when  the  stat- 
ute gives  her  full  control  and  management  of  all  her  property 
acquired,  before  and  after  marriage,  with  the  rents,  issues,  and 
profits  thereof,  together  with  the  right  to  transfer,  manage,  and 
dispose  of  the  same,  without  any  limitation  or  restriction  by  rea- 
son of  marriage,  and  the  right  to  sue  and  be  sued,  to  defend  and 
be  defended,  the  same  as  any  other  individual,  and  exempts  com- 
pensation due  her  for  her  person's  services  from  an  execution 
against  her  husband,  then  these  rights  necessarily  carry  with 
them  the  right  to  such  of  her  time,  services,  and  ^^^  earnings  as 
would  be  necessary  to  properly  attend  to,  control,  and  manage 
property  rights  and  personal  interests  thus  taken  from  the  con- 
trol of  her  husband,  and  conferred  upon  her  by  law.  What  ben- 
eficial interest  would  she  acquire  by  the  statute  if  she  is  prohib- 
ited from  using  her  time  in  controlling  and  managing  these  in- 
terests conferred  by  it?  Plainly,  but  little.  It  can  hardly  be 
contended  that  the  legislature,  in  enacting  these  statutes,  intend- 
ed to  bestow  a  right  upon  her  with  one  hand,  and  to  withdraw 
that  right  from  her  as  with  the  other. 

"Under  the  law  and  the  facts  in  this  case,  we  hold  that  the 
defendant's.  G.  Wilson  is  not  liable  for  the  torts  of  his  wife, 
committed  before  he  married  her,  and  while  she  was  the  wife  of 
another  man.  We  are  of  the  oDiriioTi  that  the  demurrer  of  de- 
fendant R.  G.  Wilson  was  rightfully  sustained:    Comp.  Laws 
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1888,  sees.  2528,  2529,  3172;  Norris  v.  Corkill,  32  Kan.  409;  49 
Am.  Eep.  489;  Merrill  v.  St.  Louis,  12  Mo.  App.  466;  2  Bacon's 
Abridgment,  61;  Martin  v.  Eobson,  65  111.  129;  16  Am.  Eep. 
578;  Cooley  on  Torts,  118;  2  Bishop  on  Married  Women,  sec.  24, 
end  note;  Marks  v.  Culmer,  6  Utah,  419;  Warr  v.  Honeck,  8 
Utah,  61;  Eicci  v.  Mueller,  41  Mich.  214. 

In  Belle  Wilson's  demurrer  is  stated,  as  the  last  ground  of  de- 
murrer, ''that  the  action  is  barred  by  subdivision  1  of  section  196 
of  the  Code  of  Civil  Procediire"  (general  section  3145),  which 
limits  the  right  of  action  to  two  years.  The  judgment  was  ren- 
dered April  30, 1892.  Plaintiff  paid  it  July  1,  1893,  and  brought 
this  action  June  15,  1894.  This  was  an  action  for  indemnity 
against  actual  damages,  and  the  party  indemnified  had  no  cause 
of  action  until  he  was  damaged,  and  the  statute  of  limitations 
commences  to  run  from  the  time  the,  judgment  was  paid:  Oaks 
V.  Scheifferly,  74  Cal.  478;  Wicker  v.  Hoppock,  6  Wall.  96. 

The  order  and  judgment  of  the  trial  court  sustaining  ^*'* 
the  demurrer  of  E.  G,  Wilson  is  affirmed,  and  the  order  and 
judgment  sustaining  the  demurrer  of  defendant  Belle  Wilson 
is  set  aside  and  vacated,  with  instructions  to  the  court  below  to 
enter  such  order  accordingly.  Plaintiff  is  entitled  to  recover 
costs  against  Belle  Wilson,  and  K.  G.  Wilson  is  entitled  to  re- 
cover costs  against  the  plaintiff. 

2ane,  C.  J.,  and  Bartch,  J.,  concur. 

JOINT  LIABILITY  —  ALLOWANCE  OF  CONTRIBUTION 
AMONG  JOINT  TORT  FEASORS.— Wrongdoers  cannot  have  redress 
or  contribution  against  each  other  upon  being  held  liable  for  the  un- 
lawful act,  but  this  rule  Is  confined  to  eases  where  the  person  claim- 
ing redress  Icnew,  or  must  be  presumed  to  have  known,  that  the  act 
was  unlawful:  Jacobs  v.  Pollard.  10  Cush.  287;  57  Am.  Dec.  105; 
Acheson  v.  Miller,  2  Ohio  St.  203;  59  Am.  Dec.  663;  Johnson  v.  Torpy, 
35  Neb.  604;  37  Am.  St.  Rep.  447,  and  note.  The  general  principle 
that  contribution  or  Indemnity  will  not  be  awarded  as  between  joint 
wrongdoers  is  limited  to  intentional  medftated  wrongs,  and  has  no 
just  application  when  the  parties  are  acting  In  good  faith,  in  igno- 
/anoe  of  facts  rendering  their  conduct  tortious,  and  such  ignorance 
Is  not  superinduced  by  their  own  fault  or  negligence:  Vandiver  v. 
Pollak,  107  Ala.  547;  54  Am.  St.  Rep.  118,  and  note.  Compare  Oceanic 
Steam  Nav.  Co.  v.  Compania  Transatlantica  Espanola,  134  N.  Y.  461; 
SO  Am.  St.  Rep.  685. 

HUSBAND  AND  WIFE— LIABILITY  OF  HUSBAND  FOR 
TORTS  OF  WIFE.— A  husband  Is  liable  for  the  torts  of  his  wife 
committed  by  her  alone  and  not  in  his  presence:  Flesh  v.  Lindsay, 
115  Mo.  1;  37  Am.  St.  Rep.  374,  and  note,  showing  that  a  wife  is  lia- 
ble for  a  tort  committed  by  her,  unless  the  husband  was  present  and 
directed  the  doing  of  It,  when  he  alone  Is  liable,  and  citing  authori- 
ties, upon  the  liability  of  both  husband  and  wife,  for  her  torts,  un- 
der modern  statutes.  A  husband  is  liable  for  his  wife's  torts  commit- 
ted before  marriage:  Hubble  v.  Fogartle.  3  Rich.  413;  45  Am.  Dec. 
775. 
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Hall  v.  Ogden  City   Street  Eailway  Company. 

[t.i  Utah,  i;43.  ] 

RAILROADS— STREET  RAILWAYS— ORDINANCE  AS  EVI- 
DENCF]  OF  SPEED  ALLOWED.— In  an  action  against  a  street  rail- 
way company  for  injuries  caused  by  its  alleged  negligence,  a  city 
oitiinance,  if  not  invalid,  or  inapplicable  to  the  case,  ought  to  be  ad- 
mitted in  evidence  to  show  the  rate  of  speed  allowed  on  street  rail- 
ways in  tlie  city. 

RAILROADS.-A  STREET  RAILWAY  HAS  NO  SUPERIOR 
RIC  ITT,  on  a  public  street,  to  that  of  the  public  at  large,  except  the 
riglu  to  lay  its  track  and  operate  its  cars;  and,  if  it  adopts  a  pro- 
pelling power,  such  as  electricity,  which  increases  the  danger  to  the 
public,  it  must  be  held  to  a  degree  of  care  proportionate  to  such  in- 
crease of  danger. 

RAILROADS— STREET  RAILWAYS— RIGHT  OF  WAY- 
AVOIDANCE  OF  ACCIDENT.— A  street-car  has  the  right  of  way 
when  a  person  or  vehicle  is  met  on  the  track,  but  each  party.  In  or- 
der to  avoid  accident,  must  exercise  ordinary  cai"e,  and  such  reason- 
able prudence  and  precaution  as  the  surrounding  circumstances  may 
require. 

NEGLIGENCE.  — THE  EXISTENCE  OF  NEGLIGENCE 
MUST  DEPEND,  in  each  case,  upon  the  circumstances  peculiar  to 
It,  and  which  surrounded  the  parties  at  the  time  of  the  occurrence 
on  which  the  controversy  is  based.  What  may  be  considered  or- 
dinary care  in  one  case  may  amount  to  culpable  negligence  in  an- 
other.  Thus,  an  act  which  would  have  been  viewed  with  indififer- 
ence  when  street-cars  Avere  drawn  by  horses  at  such  a  low  rate  of 
speed  as  to  be  easily  controlled  might  be  gross  negligence  when  the 
car  is  propelled  by  electric  power  at  a  much  higher  rate  of  speed. 

RAILROADS— DUTY  OF  MOTORMAN  AT  PUBLIC  CROSS- 
ING—NEGLIGENCE.— It  is  the  duty  of  a  motorman,  when  he  ap- 
proaches a  public  crossing,  to  look  and  ascertain  whether  or  not  the 
track  is  clear,  to  sound  the  gong  as  a  warning,  and  to  keep  his 
car  under  control.  A  failure  to  do  this  is  negligence  on  the  part  of 
the  street  railway  company. 

RAILROADS— STREET  RAILW^ AYS— SPEED  IN  ABSENCE 
OF  ORDINANCE.— Regardless  of  any  ordinance  limiting  the  rate  of 
speed,  a  street  railway  company  has  no  right  to  run  its  cars  at  such 
a  high  rate  of  speed,  ov^er  a  public  crossing,  or  through  a  frequented 
street  in  a  city,  as  will  endanger  public  safety,  and  put  those  who 
are  rightfully  in  the  use  of  the  street  to  extra  hazards. 

RAILROADS  — STREET  RAILWAYS  —  SPEED  AS  EVI- 
DENCE OF  NEGLIGENCE.— While  some  courts  hold  that  where 
the  speed  of  a  street  railway  company  is  greater  than  that  permitted 
by  ordinance  it  is  negligence  per  se,  the  better  rule  appears  to  be  that 
It  is  a  -circumstance  from  which  negligence  may  be  inferred,  and  is 
always  proper  to  be  considered  by  the  jury. 

RAILROADS-STREET  RAILWA  YS— NEGLIGENCE— COL- 
LISION.— A  NONSUIT,  in  an  action  to  recover  damages  for  injuriea 
occasioned  by  a  collision,  in  a  city,  with  a  street  railway  car,  is  im- 
properly granted  where  it  appears  that  the  plaintiff  was  driving  a 
wagon  toward  a  public  crossing  on  the  track;  that  he  looked  before 
he  got  to  the  track,  but  saw  no  car  coming;  that  he  then  attempted  to 
cross  the  track  though  he  did  not  loolc  for  a  car  just  as  his  horses 
stepped  upon  the  track,  the  view  being  then  somewhat  obstructed 
by  electric  poles;  that  the  car  was  propelled  by  an  electric  motor  at 
the  rate  of  twenty-five  to  thirty  miles  an  hour;  that  the  brakes  were 
not  applied  and  no  attempt  made  to  stop  the  car;  and  that  no  go^S 
was  sounded  until  about  the  time  of  the  collision. 
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RAILROADS— STREET  RAILWAYS  —  CARE  REQUIRED 
OP  TRAVELERS.— Persons  traveling  on  a  public  street,  along  or 
across  a  street  railway  track,  are  not  held  to  the  exercise  of  the 
same  degree  of  care  and  precaution  as  they  are  when  traveling  along,, 
or  upon,  or  across  an  ordinaiy  steam  railroad. 

NEGLIGENCE  —  LIABILITY  WHERE  INJURY  COULI> 
HAVE  BEEN  AVOIDED.— Although  a  party,  injured  by  the  negli- 
gence of  another,  is  negligent  himself  in  the  first  instance,  such  neg- 
ligence will  not  defeat  his  right  of  action  where  it  is  shown  that  the 
defendant  might  have  avoided  the  injury  by  the  exercise  of  ordinary 
care  and  reasonable  prudence;  and  the  question  as  to  whose  negli- 
gence was  the  proximate  cause  of  the  injury  is  one  of  fact  for  the 
jury  to  determine  under  the  circumstances  of  each  particular  ease. 

RAILROADS— LIABILITY  OF  STREET  RAILWAY  COM- 
PANY WHERE  INJURY  COULD  HAVE  BEEN  AVOIDED.— Al- 
though  a  person,  with  a  wagon,  drives  incautiously  upon  a  street 
railway  track,  at  a  public  crossing,  the  company  cannot  recklessly 
run  him  down,  and  then  shield  itself  from  liability  on  the  ground 
that  such  person  was  negligent  in  the  first  instance. 

Action  for  damages  for  personal  injuries.  After  plaintiff's 
evidence  was  introduced,  a  nonsuit  was  granted  on  the  ground 
that  the  evidence  showed  that  the  plaintiff  was  guilty  of  contrib- 
utory negligence,  which  caused  the  injuries  complained  of.  The 
plaintiff's  evidence,  upon  cross-examination,  which  was  taken  a* 
the  basis  of  the  nonsuit,  showed  that  he  looked  before  he  got  to 
the  track,  but  saw  no  car  coming;  that  he  then  attempted  to 
cross  the  track,  but  did  not  look,  as  his  team  stepped  on  the 
track,  as  the  view  was  then  somewhat  obstructed  by  electric 
poles;  that  he  had  made  up  his  mind  that  there  was  a  clear  way; 
and  that  he  was  looking  after,  and  attending  to,  his  t-eam  mor& 
than  anything  else  while  he  was  crossing  the  track.  Other 
features  of  the  evidence  appear  in  the  opinion.  The  plaintiff 
appealed. 

Maloney  &  Perkins  and  Rhodes  &  Tait,  for  the  appellant. 

Evans  &  Rogers,  for  the  respondent. 

^^^  BARTCH,  J.  This  suit  was  brought  in  consequence  of 
alleged  carelessness  of  the  defendant  company,  which  resulted  in 
personal  injury  to  the  plaintiff.  When  the  evidence  had  beea 
introduced,  the  court  granted  a  motion  for  a  nonsuit,  on  the 
ground  that  the  plaintiff  was  guilty  of  contributory  negligence, 
and  afterward  denied  a  motion  for  a  new  trial.  These  rulings 
are  assigned  as  error  on  appeal.  At  the  time  of  the  accident,  the 
defendant  was  operating  a  street-car  railway  in  the  city  of  Og- 
den, and  the  injury  was  caused  on  its  line  on  Washington  avenue 
where  it  intersects  with  First  street.  The  plaintiff  had  delivered 
a  load  of  hay  to  one  Anderson,  and  on  his  return  passed  through 
A  private  alley,  just  north  of  First  street,  over  the  sidewalk. 
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which  is  one  rod  wide,  onto  said  avenue,  which  is  eight  rods 
wide,  and  then,  turning  slightly  to  the  south,  continued  across 
the  eastern  portion  of  said  avenue  in  a  westerly  direction,  and 
turned  his  horses  to  cross  the  defendants'  track,  when  the  col- 
lision occurred.  Extending  north  from  First  street  there  is  a 
row  of  shade  trees  at  the  edge  of  the  sidewalk  on  the  avenue,  and 
electric  poles  about  one  hundred  feet  apart,  on  the  middle  there- 
of, and  the  car  track  is  on  the  west  side  of  the  electric  poles. 
These  trees  and  poles  obstruct,  from  the  sidewalk,  the  view  to 
the  north,  where  the  car  in  question  came  from,  and  just  after 
the  plaintiiT,  who  was  driving  slowly,  and  sitting  on  the  front 
end  of  his  hay  rack  on  the  wagon,  had  left  the  sidewalk,  he 
looked  to  the  north  and  south  for  a  car,  without  seeing  any,  but 
did  not  look  immediately  before  attempting  to  cross.  When 
near  the  track,  the  electric  poles  somewhat  obstructed  the  view 
of  the  plaintiff  to  see  the  car.  There  is  some  conflict  in  the  evi- 
dence as  to  how  far  the  car  was  from  the  wagon  when  the  gong 
was  sounded.  The  plaintiff  ^^^  testified  that  he  heard  no  gong, 
and  had  no  knowledge  of  the  car's  approach  until  it  struck  him. 
The  witness  Anderson,  who  was  in  the  best  position  to  see,  said 
the  car  was  not  more  than  from  five  to  eight  feet  from  plaintiff, 
and  two  other  witnesses  that  it  was  not  more  than  fifty  or  sixty 
feet  from  him  when  the  gong  sounded.  The  car  at  the  time  was 
running  at  the  rate  of  twenty-five  to  thirty  miles  per  hour,  and, 
no  brakes  being  set,  or  any  effort  made  to  stop,  it  struck  with 
full  force,  demolishing  the  wagon  and  hay  rack,  killing  one 
horse  and  severely  and  permanently  injuring  the  plaintiff.  The 
wagon  and  team  were  dragged  about  fifty  feet  after  being  struck. 
The  accident  happened  at  the  crossing  on  First  street,  which, 
however,  is  not  a  laid-out  street  west  of  the  avenue,  but  it  is 
open,  and  the  public  cross  through  there,  it  being  a  short  way 
to  Harrisville  avenue.  The  railway  track,  to  the  north  of  the 
place  of  the  accident,  is  straight,  with  no  obstruction  to  the  view 
except  the  electric  poles.  The  plaintiff  knew  that  the  cars  were 
running  regularly  about  every  fifteen  minutes.  The  accident 
happened  on  the  10th  of  August,  1893,  at  5:30  P.  M.,  it  being  a 
calm  and  clear  day.  Such  is  the  testimony,  in  substance,  disclosed 
by  the  record.  The  plaintiff  also  offered  in  evidence  a  city  or- 
dinance, to  show  the  rate  of  speed  which  was  allowed  on  rail- 
roads in  Ogden  City;  but  this  was  rejected  by  the  court  on  the 
ground  that  it  was  incompetent,  irrelevant,  and  immaterial. 
Counsel  for  the  appellant  insist  that  the  court  erred  in  rejecting 
the  ordinance,  and  we  are  inclined  to  sustain  their  contention. 
It  was  admissible,  unless  for  some  special  reason  it  was  either 
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invalid  or  did  not  apply  to  this  case.     No  such  reason  being 
shown,  it  ought  to  have  been  admitted. 

The  main  question  in  this  case  arises  on  the  action  of  the 
court  in  granting  the  nonsuit.  Assuming  the  evidence  to  be  true 
— wliich  we  must  for  the  purpose  of  a  ^^^  nonsuit — the  question 
is,  Did  it  present  such  a  case  as  justified  the  court  in  determin- 
ing, as  a  matter  of  law,  that  Cite  appellant  could  not  recover?  To 
determine  this,  it  becomes  important  to  advert  to  the  relative 
rights  of  the  public  and  street  railway  companies  to  the  use  of 
the  streets  in  a  city.  When  streets  in  a  city  or  village  have  been 
regularly  platted  and  dedicated  for  public  use,  all  persons  have 
equal  rights  thereon,  so  far  as  public  travel  is  concerned.  Orig- 
inally, such  streets  were  not  designed  for  street  railways,  but 
they  were  confined  to  the  right  of  public  travel  in  the  ordinary 
modes.  Courts,  however,  have  become  much  more  lax  in  the  en- 
forcement of  strict  technical  rules  as  to  the  use  of  streets, 
through  advanced  civilization,  enlightened  public  policy,  and  a 
desire  to  subserve  the  public  welfare,  and  now  permit  a  reason- 
able portion  of  the  streets  to  be  used  for"8treet  railways,  holding 
that  such  is  a  proper  use.  Nevertheless,  this  confers  upon  a 
street  railway  company  no  superior  right  to  that  of  the  public 
at  large,  except  the  right  to  lay  its  track  aftd  operate  its  cars, 
which  must  be  done  with  as  little  inconvenience  to  ordinary 
travel  as  practicable.  Nor  does  its  franchise,  apart  from  this, 
confer  upon  it  any  greater  or  superior  right  to  the  usp  of  the 
street  than  is  enjoyed  by  any  one  of  the  citizens.  The  right  to 
lay  its  track  and  operate  its  cars  includes  within  it  no  exclusive 
right  to  the  use  of  any  particular  portion  of  the  street,  not  even 
that  whereon  the  track  is  laid.  Nor  does  it  relieve  the  company 
from  its  obligations  to  exercise  due  care  in  the  operation  of  its 
road,  so  as  to  avoid  injury  to  persons  traveling  upon  the  street, 
or  in  the  rightful  use  of  the  same,  or  from  liability  for  accidents, 
which  are  the  proximate  result  of  the  w^nt  of  proper  care,  skill, 
or  vigilance  on  the  part  of  its  agents.  The  duty  of  the  company 
to  recognize  the  rights  of  persons  in  the  lawful  use  of  the  streets 
is  imperative,  and,  if  ^^^  it  adopts  a  propelling  power  which  in- 
creases the  hazards  of  such  persons,  it  must  be  held  to  a  degree 
of  care  proportionate  to  the  increase  of  danger  because  of  such 
propelling  power.  This  is  so  because  the  more  dangerous  the 
appliance,  the  more  likely  it  is  for  casualties  to  happen,  and  con- 
sequently, the  greater  the  degree  of  care  which  must  necessarily 
be  exercised  in  order  to  avoid  their  occurrence.  As  the  company, 
however,  is  held  to  a  degree  of  care  commensurate  with  the  cir- 
cumstances of  each  particular  case,  so,  likewise,  is  the  citizen,  for 
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he  cannot  recklessly  place  himself  in  the  way  of  danger,  and 
then  complain  of  injury.  He  is  bound  equally  with  the  company 
to  the  exercise  of  a  proper  degree  of  care,  skill,  and  vigilance. 
He  has  no  exclusive  right  to  any  particular  portion  of  the  street, 
any  more  than  has  the  railway  company.  Ordinarily,  he  may 
walk  or  drive  upon  the  track  or  cross  it,  but  because  cars  are  de- 
signed to  run  only  upon  the  track,  he  cannot  heedlessly  obstruct 
its  passage  without  assuming  the  risk  of  injuries  for  which  he 
may  have  no  redress.  The  car  has  the  right  of  way  in  case  of 
meeting  a  person  or  vehicle  on  the  track,  but  each  party,  in  or- 
der to  avoid  accident,  is  bound  to  exercise  ordinary  care,  and 
such  reasonable  prudence  and  precaution  as  the  surrounding  cir- 
cumstances may  require.  These  circumstances  necessarily  vary 
in  each  particular  case  in  their  relation  to  each  other,  and  the 
conduct  of  the  parties  must  be  considered  in  the  light  of  their 
surroundings  at  the  particular  time  when  they  were  called  upon 
to  act.  What  may  be  considered  ordinary  care  in  one  case  may, 
tmder  the  circumstances  of  another,  amount  to  culpable  negli- 
gence. So  an  act  which  would  have  been  viewed  with  indiffer- 
ence when  the  street-cars  were  drawn  by  horses  at  such  low  rate 
of  speed  as  to  be  easily  controlled  might  be  gross  negligence 
when  the  car  is  propelled  by  electric  power  at  a  much  higher  rate 
of  ^^*  speed.  Mr.  Justice  I^mar,  delivering  the  opinion  of  the 
court  in  Grand  Trunk  Ey.  Co.  v.  Ives,  144  U.  S.  408,  said: 
"There  is  no  fixed  standard  in  the  law  by  which  a  court  is  en- 
abled to  arbitrarily  say  in  every  case  what  conduct  shall  be 
considered  reasonable  and  prudent,  and  what  shall  constitute  or- 
dinary care  under  any  and  all  circumstances.  The  terms  'ordi- 
nary care/  'reasonable  prudence,'  and  such  like  terms,  as  applied 
to  the  conduct  and  affairs  of  men,  have  a  relative  significance, 
and  cannot  be  arbitrarily  defined.  What  may  be  deemed  ordi- 
nary care  in  one  case,  may,  under  different  surroundings  and 
circumstances,  be  gross  negligence":  Shea  v.  Potrero  etc.  R.  R. 
Co.,  44  Cal.  414;  Nickols  v.  Jones,  166  Pa.  St.  599;  Dooly  Block  v. 
Salt  liake  Rapid  Transit  Co.,  9  Utah,  31,  33;  Lake  Roland  etc. 
Ry.  Co.  V.  McKewen,  80  Md.  593;  Cincinnati  etc.  Ry.  Co.  v. 
Whilcomb,  66  Fed.  Rep.  915.  From  a  consideration  of  these 
principles,  it  is  evident  that  the  existence  of  negligence  in  each 
case  must  depend  upon  the  circumstances  peculiar  to  it,  and 
which  surrounded  the  parties  at  the  time  of  the  occurrence  on 
which  the  controversy  is  based.  Where  negligence  does  appear, 
there  are  generally  some  prominent  facts  which  show  a  want  of 
due  regard  for  the  safety  of  others,  or  an  absence  of  proper  care 
and  precaution,  so  as  to  avoid  the  casualty,  or  incaution  or  lack 
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of  Bkill  in  the  use  of  dangerous  instrumentalities  in  places  ob- 
viously perilous,  or  the  doing  of  an  act  which  duty  had  forbid- 
den, or  the  omission  to  do  one  which  duty  had  commanded  to  be 
done.  If,  in  any  case,  these  facts,  or  any  one  of  them,  appear, 
and  in  addition  thereto  it  is  shown  that,  in  consequence  thereof, 
injury  has  been  inflicted  upon  a  person  who  was  himself  in  the 
exercise  of  ordinary  care  and  reasonable  prudence,  and  not  so 
connected  with  the  author  of  the  injury  as  to  have  assumed  the 
hazard,  then  it  is  a  case  of  negligence,  for  which  an  action  will 
lie. 

^"•'^  Applying  this  test  to  the  case  at  bar,  it  follows  conclu- 
sively, from  the  facts  above  stated,  as  shown  by  the  plaintiff's 
testimony,  that  the  railway  company  was  guilty  of  negligence 
on  the  occasion  of  the  accident.  The  car  was  propelled  by  an 
electric  motor,  at  the  rate  of  twenty-five  to  thirty  miles  an  hour, 
on  a  public  highway  in  the  city  of  Ogden;  but,  notwithstanding 
such  high  rate  of  speed,  and  the  fact  that  the  car  was  approach- 
ing a  public  crossing,  no  gong  was  sounded  until  about  the  time 
of  the  collision;  nor  were  the  brakes  applied,  nor  any  attempt 
made  to  stop  the  car,  nor  any  proper  warning  given.  Under 
these  conditions  and  circumstances,  how  can  it  be  successfully 
contended  that  the  railroad  company  was  not  derelict  in  its  duty? 
It  is  apparent  from  the  evidence  that,  if  the  car  had  been  run  at 
a  reasonable  rate  of  speed,  the  accident  could  have  been  averted; 
but,  even  at  the  speed  the  car  was  running,  the  motorman,  by  ex- 
ercise of  ordinary  care,  could  have  averted  it.  The  track  was 
straight  for  a  long  distance  north  of  the  crossing  in  question,  and 
there  was  nothing  to  obstruct  his  view  thereon.  If  he  saw  the 
plaintiff  in  his  perilous  position  in  time  to  stop  the  car  and  avoid 
the  injury,  he  was  bound  to  do  so.  If  he  did  not  see  him,  then 
he  was  equally  guilty  of  negligence,  because  it  was  his  duty  to 
look  and  ascertain  whether  or  not  the  track  was  clear,  when  he 
was  approaching  a  public  crossing.  So  when  he  was  approaching 
such  crossing  it  was  his  duty  to  sound  the  gong  as  warning.  If, 
as  is  contended  by  counsel  for  the  respondent,  the  plaintiff  was 
driving  alongside  the  track,  with  his  back  toward  the  car,  it  was 
especially  the  duty  of  the  motorman  to  give  warning,  and  keep 
his  car  under  control.  lie  had  no  right  to  presume  that  the 
plaintiff  would  not  cross  the  track  at  such  crossing.  The  conten- 
tion of  counsel  for  the  respondent  that  it  was  the  duty  of  the 
plaintiff  to  look  out  to  see  that  the  way  was  clear  *^*  before 
crossing  the  track  applies  Avith  equal  force  to  the  motorman  oper- 
ating the  car.  Such  duty,  in  law,  was  imposed  on  both  parties. 
The  plaintiff',  having  looked  for  a  car  after  he  left  the  sidewalk^ 
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and  having  seen  none,  may  have  been  lulled  into  a  sense  of  se- 
curity that  tliere  was  no  danger,  and  he  may  not  have  been  as  vigi- 
lant as  he  ought  to  have  been,  but  that  did  not  relieve  the  defend- 
ant from  performing  his  duty  when  approaching  the  crossing. 
"It  is  the  duty  of  a  street  railway  company  to  exercise  ordinary 
care  and  diligence  to  prevent  injury  to  persons  lawfully  travel- 
ing the  street  or  road  occupied  by  its  tracks.  It  is  bound  to  know 
that  the  public  may  use  the  entire  road  or  street  when  not  in  ac- 
tual use  by  its  cars,  and  it  must  employ  reasonable  means  to  pre- 
vent injury  to  those  who  it  knows  may  rightfully  so  use  the  road 
or  street;  for  this  knowledge  requires  that  it  shall  exercise  care 
and  diligence  to  make  it  reasonably  safe  to  travel  the  highway  in 
the  ordinary  mode":  Elliott  on  Roads  and  Streets,  585;  BusweU 
on  Personal  Injuries,  sec.  123;  Swain  v.  Fourteenth  St.  R.  R.  Co., 
93  Cal.  179;  Piper  v.  Chicago  etc.  R.  R.  Co.,  77  Wis.  247;  Balti- 
more Traction  Co.  v.  Appel,  80  Md.  603;  Houston  etc.  Ry.  Co.  v. 
Woodlock  (Tex.  Civ.  App.,  Jan.  31,  1895),  Robinson  v.  Western 
Pac.  R.  R.  Co.,  48  Cal.  409.  The  city  ordinance  which  the  plain- 
tiff attempted  to  introduce  in  evidence  limited  the  rate  of  speed 
on  railroads  in  Ogden  City  to  eight  miles  an  hour,  but,  whether 
or  not  the  ordinance  applied  to  this  case,  and  regardless  of  any 
ordinance  limiting  the  rate  of  speed,  a  railroad  company  has  no 
right  to  run  its  cars  at  such  a  high  rate  of  speed,  over  a  public 
crossing,  or  through  a  frequented  street  in  a  city,  as  will  endan- 
ger public  safety,  and  put  those  who  are  rightfully  in  the  use  of 
tlie  street  to  extra  hazards:  Grand  Trunk  Ry.  Co.  v.  Ives,  144  U. 
S.  408;  Thompson  v.  New  York  Cent.  etc.  Ry.  Co.,  110  N.  Y. 
636:  Chicago  etc.  R.  R.  Co.  v.  Perkins,  125  111.  127;  Louisville 
'etc.  Co.  V.  Commonwealth,  13  Bush,  388;  26  Am.  Rep.  205. 

^^''  Some  courts  hold  that  where  the  speed  is  greater  tlian 
that  permitted  by  the  ordinance,  it  is  negligence  per  se;  but  the 
better  rule,  and  the  one  sustained  by  the  weight  of  authority, 
appears  to  be  that  it  is  a  circumstance  from  which  negligence 
may  be  inferred,  and  is  always  proper  to  be  considered  by  the 
jury  in  determining  the  question  whether  or  not  the  railway 
company  was  guilty  of  negligence:  Buswell  on  Personal  Injuries, 
eec.  122;  Riley  v.  Salt  Lake  Rapid  Transit  Co.,  10  Utah,  428; 
Orand  Trunk  Ry.  Co.  v.  Ives,  144  U.  S.  408;  Gulf  etc.  Ry.  Co.  v. 
Ereitling  (Tex.  Sup.  Jan.  10,  1890),  Denver  Tramway  Co.  v. 
Eeid,  4  Colo.  App.  53.  The  conclusion  is  irresistible  that  on  the 
question  of  negligence  of  the  defendant  there  was  ample  evi- 
dence to  be  presented  to  the  jury,  but  counsel  for  the  respondent 
insist  that  the  appellant  was  guilty  of  such  contributory  negli- 
gence as  precludes  his  recovery.    It  is  urged  in  support  of  this 
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contention  that,  had  the  appellant  looked  to  the  north  before 
going  upon  the  track,  he  would  have  observed  the  car,  and  then 
could  have  stopped  his  horses  until  it  had  passed,  and  thus  have 
avoided  the  injury;  and  that,  having  failed  in  this,  he  was  the 
author  of  his  own  misfortune.  It  is  not  clear  from  the  evidence 
that  if  he  had  looked  north  immediately  before  going  upon  the 
track,  he  would  have  observed  the  car.  In  fact,  it  is  shown  that 
from  his  position,  just  before  his  horses  stepped  upon  the  track, 
the  electric  poles  formed  some  obstruction  to  the  view,  and  it 
cannot  be  presumed  that  he  was  reckless  as  to  his  own  safety.  It 
would  be  more  reasonable  to  infer  from  the  evidence  in  the  rec- 
ord that  he  felt  secure  because  of  the  observation  he  had  made 
when  in  a  position  where  his  view  was  unobstructed.  He  was 
lawfully  upon  the  street,  and  had  a  right  to  cross  the  track,  and, 
attempting  to  do  so  at  a  public  crossing,  after  he  had  looked  and 
seen  no  car,  had  a  right  to  assume  that  the  railway  company  ^**® 
would  give  proper  warning  of  the  approach  of  a  car,  and  not  run 
him  down  recklessly.  Persons  traveling  on  a  public  street,  along 
or  across  a  street  railway  track,  are  not  held  to  the  exercise  of  the 
same  degree  of  care  and  precaution  as  they  are  when  traveling 
along  or  upon  or  across  an  ordinary  steam  railroad;  and  this  is  so 
because  the  people  have  the  right  to  travel  on  every  portion  of 
the  highway,  while  they  have  usually  no  such  right  on  a  steam 
railroad  track,  and  because  street-cars  can  be  brought  under  con- 
trol much  more  readily  that  can  the  cumbersome  railroa-d  trains: 
Elliott  on  Eoads  and  Streets,  589,  590;  Beach  on  Contributory 
Negligence,  sec.  89.  Even  if  the  appellant  drove  upon  the  track 
incautiously,  still  the  company  was  bound  to  the  exercise  of 
ordinary  care  and  vigilance  to  avoid  the  accident.  It  could  not 
recklessly  and  without  proper  care  run  its  car,  and  then,  when 
injury  resulted  to  a  person,  because  of  its  recklessness,  escape 
liability,  on  the  ground  that  such  person  was  negligent  in  the 
first  instance.  The  rule  of  law  is  no  longer  open  to  doubt  that 
where  the  injured  party  was  negligent,  in  the  first  instance,  such 
negligence  will  not  defeat  his  action  if  it  be  shown  that  the  de- 
fendant might  have  avoided  the  injury  by  the  exercise  of  ordi- 
nary care  and  reasonable  prudence.  Both  parties  have  mutual 
obligations  to  exercise  due  care  and  vigilance  to  avoid  the  con- 
sequences of  their  negligence,  and  the  question  as  to  whether 
negligence  was  the  proximate  and  direct  cause  of  the  accident  is 
one  of  fact  for  the  jury  to  determine  under  the  circumstances  of 
each  particular  case:  Shearman  and  Eedfield  on  Negligence,  sec. 
99;  Everett  v.  Oregon  etc.  Py.  Co.,  9  Ftah,  340;  Leak  v.  Rio 
Grande  etc.  Ry.  Co.,  9  Utah,  246;  Grand  Trunk  Ry.  Co.  v.  Ives, 
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144  U.  S.  408;  Inland  etc.  Coasting  Co.  v.  Tolson,  139  U.  S.  551; 
McClaim  v.  Brooklyn  City  E.  K.  Co.,  116  N.  Y.  459;  Davies 
V.  Mann,  10  Mees.  &  W.  545;  Little  v.  Superior  etc.  Ry.  Co.,  88 
Wis.  402;  Wines  v.  Rio  Grande  etc.  Ry.  Co.,  20«  9  Utah,  328; 
Jeffs  V.  Rio  Grande  etc.  Ry.  Co.,  9  Utah,  374;  Lake  Roland  Ry. 
Co.  V.  McKewen,  80  Md.  593;  Beach  on  Contributory  Negligence, 
sec.  5. 

It  is  evident  that  the  record  in  this  case  does  not  present  such 
&  state  of  facts  that  all  reasonable  men  must  arrive  at  the  same 
conclusion  from  a  consideration  of  them,  and  yet  such  must  be 
the  facts  proven  before  the  question  of  negligence  becomes  one 
of  law  for  the  court.  Nor  are  there  such  prominent  and  decisive 
facts  proven  concerning  the  appellant's  conduct  on  the  occasion 
of  the  accident  as  to  warrant  the  court  in  pronouncing  it  such 
contributory  negligence  that  in  law  he  is  not  entitled  to  recover. 
AVliere  the  propriety  and  reasonableness  of  the  acts  and  conduct 
of  the  parties  at  the  time  of  the  accident  can  be  properly  or  cor- 
rectly determined  only  by  a  consideration  of  all  the  circumstan- 
ces connected  with  and  surrounding  the  occurrence,  it  is  within 
the  province  of  the  jury  to  determine  whether  there  was  negli- 
gence, and,  if  there  was,  whose  negligence  was  the  proximate 
cause  of  the  injury.  The  subject  of  nonsuit  was  considered  in 
the  case  of  Lowe  v.  Salt  Lake  City,  13  Utah,  91;  ante,  p.  708. 
Our  views  expressed  on  this  subject  in  that  case  apply  with  equal 
force  to  this:  See,  also,  Dederichs  v.  Salt  Lake  City  R.  R.  Co.,  13 
Utah,  34. 

The  other  case  referred  to  in  the  record,  which  was  brought 
for  damages  to  personal  property,  and  tried  before  a  justice  of 
the  peace,  was  afterward  consolidated  with  this,  and  the  two  were 
then  tried  together  in  the  district  court,  and  heard  together  on 
appeal,  both  controversies  resulting  from  the  same  accident,  and 
affecting  the  same  parties.  Therefore,  our  intention  is,  that  this 
opinion  shall  apply  to  both  cases.  It  is  manifest  that  the  trial 
court  erred  in  making  the  orders  in  question.  This  cause  must, 
therefore,  be  reversed,  with  costs,  and  ***  remanded,  with  di- 
rections to  the  court  below  to  set  aside  the  erroneous  orders,  and 
grant  a  new  trial.    It  is  so  ordered. 

Zane,  C.  J.,  and  Miner,  3 .,  concnr. 

RATTyW AYS— ORDINANCE  AS  EVIDENCE  OF  SPEED  AIi- 
LOWED.— A  city  ordinance  limiting  the  speed  of  trains  witliin  the 
city  limits  is  competent  evidence  upon  the  question  of  neglisrence: 
See  note  to  Illinois  Cent.  R.  R.  Co.  v.  Slcater,  16  Am.  St.  Rep.  247. 

STREET  RAILWAYS— RIGHT  OF  WAY— AVOIDANCE  OF  AC- 
CIDENT.-A  Street  railway  company  has  no  exclusive  right  to  the 
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nse  of  a  public  street  In  which  its  trades  are  laid:  Note  to  Richmoud 
Ey.  etc.  Co.  v.  Garthright,  58  Am.  St.  Rep.  846;  Giimore  v.  Federal 
Street  etc.  Ry.  Co.,  153  Pa.  St.  31;  34  Am.  St.  Rep.  682;  Pacific  Ry.  Co. 
V.  Wade,  91  Cal.  449;  25  Am.  St.  Rep.  201;  monographic  note  to  West- 
ern Paving  etc.  Co.  v.  Citizens'  Street  R.  R.  Co.,  25  Am.  St.  Rep.  475, 
on  the  rights,  duties,  and  obligations  of  street  railway  corporations 
with  respect  to  the  streets.  As  against  travelers  and  vehicles  a 
street-ear  has  the  right  of  way,  and  they  should  yield  promptly  on 
sight  or  notice  of  an  approaching  car,  as  travelers  as  well  as  the 
street-car  company  must  use  reasonable  care  to  avoid  collisions,  ac- 
cidents, and  injuries:  Notes  to  Thatcher  v.  Central  Traction  Co.,  45 
Am.  St.  Rep.  649;  Benjamin  v.  Holyoke  Street  Ry.  Co.,  39  Am.  St. 
Rep.  449;  Johnson  v.  Reading  City  Passenger  Ry.,  40  Am.  St.  Rep. 
756;  Giimore  v.  Federal  Street  etc.  Ry.  Co.,  153  Pa.  St.  31;  34  Am.  St. 
Rep.  682;  Rascher  v.  East  Detroit  etc.  Ry.  Co.,  90  Mich.  413;  30  Am. 
St.  Rep.  447,  and  note.  A  street  railway  company  may  adopt  elec- 
tricity as  a  motive  power,  but  for  the  purpose  of  avoiding  accidents 
to  persons  or  property,  it  must  exercise  such  care  and  precaution  as 
a  reasonable  prudence  would  suggest:  Note  to  Western  Paving  etc. 
Co.  V.  Citizens'  Street  R.  R.  Co.,  25  Am.  St.  Rep.  479,  481. 

STREET  RAILWAYS— CROSSINGS— SPEED  —  NEGLIGENCE. 
It  is  the  duty  of  a  street-car  driver  to  exercise  the  highest  degree  of 
<;are  to  avoid  any  collision  or  accident,  especially  at  street  cross- 
ings. He  should  exercise  all  the  care  that  prudence  may  suggest  in 
loolving  about  and  listening  to  assure  himself  that  his  track  is  clear 
and  safe,  and  for  failure  to  do  so  his  employer  is  responsible:  Thore- 
sen  V.  La  Crosse  etc.  Ry.  Co.,  87  Wis.  597;  41  Am.  St.  Rep.  64,  and 
note.  Rapid  running  of  street-cars  at  crossings  is  itself  evidence  of 
negligence:  Evers  v.  Philadelphia  Traction  Co.,  176  Pa.  St  376;  53 
Am.  St.  Rep.  674.  With  respect  to  railroads,  generally,  it  is  always 
proper  to  submit  to  the  jury  the  question  whether,  under  the  circum- 
stances of  a  particular  case,  the  running  of  a  train  at  a  high  rate  of 
speed  was  or  was  not  negligent:  McDonald  v.  International  etc.  Ry. 
Co.,  86  Tex.  1;  40  Am.  St.  Rep.  803. 

STREET  RAILWAYS  —  NONSUIT  —  NEGLIGENCE  —  AVOID- 
ABLE IN.IURY.— Only  in  rare  cases  is  the  court  justified  in  with- 
drawing the  question  of  contributory  negligence  from  the  jury. 
Proof  of  contributory  negligence  must  be  clear  and  decisive  to  war- 
rant a  nonsuit  on  that  ground:  Note  to  Pennsylvania  R.  R.  Co.  v. 
Middleton,  51  Am.  St.  Rep.  604;  Promer  v.  Milwaukee  etc.  Ry.  Co., 
90  Wis.  215;  48  Am.  St.  Rep.  905;  People's  Bank  v.  Morgolofski,  75 
Md.  432;  32  Am.  St.  Rep.  403.  The  duty  to  look  and  listen  required 
before  crossing  the  track  of  a  steam  railway  does  not  apply  with 
equal  force  to  one  in  crossing  the  tracks  of  a  street  railway:  Con- 
solidated Traction  Co.  v.  Scott,  58  N.  J.  L.  682;  55  Am.  St.  Rep.  620; 
note  to  McGee  v.  Consolidated  Street  Ry.  Co.,  47  Am.  St.  Rep.  513. 
An  injured  party  may  recover,  though  guilty  of  contributory  negli- 
gence, if  the  defendant  could,  by  the  exercise  of  ordinary  care,  have 
avoided  the  injury:  Kansas  etc.  Ry.  Co,  v.  Fitzhugh,  61  Ark.  341;  54 
Am.  St.  Rep.  211;  Huber  v.  La  Crosse  etc.  Ry.  Co.,  92  Wis.  630;  53 
Am.  St.  Rep.  940:  Pickett  v.  Wilmington  etc.  R.  R.  Co.,  117  N.  C. 
616;  53  Am.  St.  Rep.  611;  notes  to  Barnes  v.  Shreveport  City  R.  R. 
Co.,  49  Am.  St.  Rep.  414;  Valin  v.  Milwaukee  etc.  R.  R.  Co.,  33  Am.  St. 
Rep.  28;  Daniel  v.  Chesapeake  etc.  Ry.  Co,  32  Am.  St.  Rep.  893;  and 
this  principle  applies  to  street  railway  companies:  Johnson  v.  Read- 
ing etc.  By.,  160  Pa.  St  647;  40  Am.  St  Bep.  752. 
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Hamnbr  V.  Ballantynb. 

[13  Utah,  324.] 

SHERIFFS— LEVY  OP  EXECUTION  -  JUSTIFICATION 
WITHOUT  PRODUCING  JUDGMENT.— An  officer  who,  in  good 
faith,  seizes  or  sells  property  under  an  execution  may  justify,  in  a 
suit  for  damages  against  him  in  consequence  of  such  seizure  or  sale, 
without  producing  the  judgment,  though  he  knew  of  irregularities 
or  defects  that  rendered  it  voidable;  and  he  will  be  regarded  as  hav- 
ing acted  in  good  faith,  when  the  writ  was  fair  on  its  face,  and  he 
was  not  advised  that  there  was  no  judgment,  or  that,  if  there  was, 
it  was  void. 

SHERIFFS— LEVY  OF  EXECUTION— JUSTIFICATION— 
ADMISSIBILITY  OF  EXECUTION  WITHOUT  JUDGMENT.— If 
an  officer,  under  an  execution  which  purports  to  be  on  a  judgment 
against  the  party  defendant  to  the  writ,  and  which  is  fair  upon  its 
face,  levies  upon  money  of  such  party,  who  brings  an  action,  not  to 
recover  the  specific  money  taken,  but  to  recover  damages  for  its 
wrongful  conversion,  the  execution  is  admissible  in  evidence  without 
the  judgment  upon  which  it  issued. 

Action  of  trover  brought  by  Hamner  against  Ballantyne  for 
the  conversion  of  two  hundred  and  forty-two  dollars  and  eighty- 
five  cents.  The  defendant,  a  deputy  United  States  marshal, 
answered  and  justified  such  taking  and  conversion  under  an 
execution,  which  he  offered  in  evidence,  but  which  was  objected 
to  and  excluded,  on  the  ground  that  it  was  incumbent  upon 
the  defendant  to  show  a  valid  judgment  upon  which  the  execu- 
tion issued.  There  was  a  judgment  for  the  plaintiff,  and  the 
defendant  appealed. 

J.  W.  Judd,  for  the  appellant 

Evans  &  Rogers,  for  the  respondent. 

***  ZANE,  C.  J.  This  is  an  appeal  by  the  defendant  from  a 
judgment  against  him,  in  favor  of  the  plaintiff,  for  the  sum  of 
two  hundred  and  sixty-eight  dollars  and  fifty  cents  and  for  costs, 
and  from  an  order  refusing  a  motion  for  a  new  trial.  With  other 
facts,  the  plaintiff  alleged,  in  his  complaint,  that  he  was  the 
owner  of  two  hundred  and  forty-two  dollars  and  eighty-five  cents, 
and  that  the  defendant  carried  it  away,  and  unlawfully  convert- 
ed it  to  his  own  use,  to  plaintiff's  damage  in  the  sum  of  two  hun- 
dred and  forty-two  dollars  and  eighty-five  cents,  with  interest. 
To  this  complaint  the  defendant  filed  an  answer,  in  which  he 
justified  such  taking  and  conversion  under  an  execution,  which 
he  made  a  part  thereof.  The  execution  recites  a  judgment  against 
the  defendants,  John  Hamner  and  others,  and  appears  to  be  fair 
on  its  face.  The  defendant  stated  further,  in  his  answer,  that, 
in  obedience  to  the  execution,  he  demanded  the  amount  due 
thereon,  and  that  plaintiff  paid  to  him  the  two  hundred  and 
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forty-two  dollars  and  eighty-five  cents  in  satisfaction  thereof, 
and  that  he  returned  said  sum,  with  the  execution  and  his  return 
thereon,  to  the  clerk's  office.  The  execution  and  return  thereon 
established  the  above  facts,  with  the  additional  one  that  the  two 
hundred  and  forty-two  dollars  and  eighty-five  cents,  less  the 
costs,  were  paid  to  Hamner's  attorney. 

On  the  trial  of  the  cause,  the  defendant  offered  the  execution 
^^^  with  the  return  thereon  in  evidence,  and,  the  court  having 
sustained  the  plaintiff's  objection  to  its  admission,  defendant 
excepted,  and  assigns  such  refusal  as  error.  This  assignment  of 
error  raises  the  question.  Was  the  execution  admissible  in  evi- 
dence, without  the  judgment  upon  which  it  issued?  The  writ 
required  the  officer  to  demand  of  the  defendants  the  sum  men- 
tioned in  it,  and,  upon  refusal  to  pay,  to  levy  upon  and  sell 
enough  of  their  unexempted  personal  property  to  satisfy  the 
same,  and,  if  enough  could  not  be  found,  to  levy  upon  and  sell 
enough  unexempted  real  property.  In  demanding  and  receiving 
the  money  due  on  the  execution,  and  crediting  the  same,  the 
officer  obeyed  the  commands  of  the  writ,  and  he  was  protected 
by  the  writ  in  so  doing.  An  officer  with  an  execution  in  his  hands 
is  not  authorized  to  demand  payment  from  a  person  not  a  party 
to  it,  or  to  levy  on  the  property  of  any  other  person.  If  he  levies 
on  property  in  the  possession  of  a  person,  not  a  party  who  claims 
a  right  to  it,  he  must  produce  the  judgment  with  the  execution 
under  a  plea  of  justification;  because  possession  is  prima  facie 
evidence  of  ownership.  The  officer  is  apprised,  by  the  posses- 
sion and  the  claim,  that  the  person  making  it  has  the  prima  facie 
right  according  to  his  claim.  However,  we  do  not  wish  to  be 
understood  as  holding  that  an  officer  would  be  justified  in  exe- 
cuting a  writ  against  a  person  named  in  it  as  a  defendant  who 
was  not  a  party  to  the  judgment  upon  which  it  issued,  or  in  exe- 
cuting a  writ  issued  on  a  void  judgment,  after  learning  that  sucli 
person  was  not  a  party  to  the  judgment  or  that  it  was  void  or 
that  there  was  no  judgment.  With  such  knowledge,  we  are  of 
the  opinion  that  the  officer  should  not  execute  the  writ:  Grace  v. 
Mitchell,  31  Wis.  533;  11  Am.  Eep.  613;  Sprague  v.  Birchard,  1 
Wis.  457;  60  Am.  Dec.  393;  McDonald  v.  Wilkie,  13  111.  22;  54 
Am.  Dec.  423;  Leachman  v.  Dougherty,  81  111.  325.  There  is  a 
conflict  in  the  authorities,  however,  as  to  this  ^^^  rule,  but  we 
think  it  sustained  by  authority  and  better  reasoning:  Freeman 
on  Executions,  2d  ed.,  sec.  102.  But  we  cannot  apply  this  rule 
to  this  case,  because  knowledsie  that  the  plaintiff  was  not  a  party 
to  the  judgment  upon  which  the  expcution  ipsued  is  not  suffi- 
ciently shown  by  the  evidence  in  the  record.    Notice  of  any  ir- 
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regularity  or  fraud  in  obtaining  the  judgment,  or  in  the  judg- 
ment itself,  that  simply  renders  it  voidable,  but  not  void,  will 
not  justify  the  officer  in  refusing  to  execute  the  writ,  or  render 
its  execution  by  him  wrongful,  or  make  him  liable  for  its  execu- 
tion. In  that  case,  the  judgment  would  be  effectual  until  set 
aside,  and  such  action  must  be  left  to  the  party  whose  rights  are 
invaded. 

The  plaintiff  claims  that  the  issue  tried  in  the  court  below 
between  defendant  and  himself  was  simply  a  right  to  property; 
that  the  officer  was  not  proceeded  against  as  a  tort  feasor.  When 
the  proceeding  is  one  in  rem,  as  in  the  case  of  an  action  of  re- 
plevin, the  better  rule  is  that  the  officer,  in  justifying,  must  show 
a  valid  judgment  as  the  foundation  of  the  action,  although  the 
writ  may  be  fair  on  its  face,  and  he  has  no  information  that  it 
has  been  issued  on  a  judgment  void  for  want  of  jurisdiction  of 
the  subject  matter  or  of  the  person,  or  without  any  judgment' 
upon  which  to  base  it.  If  an  officer  in  good  faith  executes  a 
writ,  fair  on  its  face,  the  writ  protects  him,  though  there  was  no 
judgment  upon  which  to  base  it.  Such  a  writ  can  only  be  used 
as  a  weapon  of  defense,  and  for  protection — not  for  the  purpose 
of  attack  for  offensive  purposes.  An  officer,  who  in  good  faith 
seizes  or  sells  property  under  an  execution,  may  justify,  in  a  suit 
for  damages  against  him  in  consequence  of  such  seizure  or  sale, 
without  producing  the  judgment;  and  he  will  be  regarded  as  hav- 
ing acted  in  good  faith,  when  the  writ  was  fair  on  its  face,  and 
he  was  not  advised  that  there  was  no  judgment,  or  ^^^  that,  if 
there  was,  it  was  void.  And  it  will  make  no  difference  whether 
the  suit  is  for  damages  on  an  implied  contract  or  upon  a  tort.  A 
ministerial  officer  cannot  be  held  personally  liable  in  any  pro- 
ceeding, civil  or  criminal,  for  any  act  done  by  him  in  executing 
a  writ  fair  on  its  face,  unless  he  knows,  or  should  have  known, 
as  a  reasonable  man,  that  the  judgment  upon  which  it  purported 
to  have  been  issued  was  void,  or  that  there  was  no  judgment.  In 
the  trial  of  the  title  or  right  to  property  in  the  officer's  hands 
under  the  writ,  he  must,  however,  produce  the  judgment,  though 
the  writ  is  fair  upon  its  face,  and  he  has  no  knowledge  that  the 
judgment  is  void,  or  that  there  is  none.  Such  a  proceeding  is 
against  the  property,  or  to  recover  it,  and  not  to  subject  the  offi- 
cer to  responsibility  for  his  acts  in  obedience  to  the  mandate  of 
the  court:  Beach  v.  Botsford,  1  Doug.  (Mich.)  199;  40  Am.  Dec. 
45;  Gidday  v.  Witherspoon,  35  Mich.  368;  Cobbey  on  Eeplevin, 
eecs.  806,  807;  Cooley  on  Torts,  2d  ed.,  542;  Leroy  v.  East  Sagi- 
naw Citv  Ey.  Co..  18  Mich.  234;  100  Am.  Dec.  162;  Adams  t. 
Hubbard,  30  Mich.  104. 
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The  plaintiff  alleged,  in  his  complaint,  that  the  defendant 
took  two  hundred  and  forty-two  dollars  and  eighty-five  cents  of 
his  money  and  unlawfully  converted  it  to  his  own  use.  The 
plaintiff  was  a  party  defendant  to  the  execution  under  which  the 
officer,  who  is  the  defendant  in  this  case,  took  the  money;  and 
the  writ  purported  to  he  on  a  judgment  against  the  plaintiff  in 
this  case,  and  was  fair  on  its  face;  and  the  evidence  does  not  show 
that  the  defendant  knew  that  the  judgment  was  void  or  that  no 
judgment  had  been  rendered  against  the  plaintiff;  and  this  case 
was  not  instituted  to  recover  the  specific  money  taken  by  the  offi- 
cer. It  was  brought  to  recover  damages  for  the  unlawful  con- 
version of  the  money  by  the  officer  to  his  own  use.  If  the  plain- 
tiff had  waived  the  tort  alleged,  and  sued  for  money  had  and  re- 
ceived by  the  officer  to  plaintiff's  use,  *^^  it  would  not  have 
been  an  action  to  try  the  title  or  right  to  the  money  merely. 
The  effect  of  a  judgment  against  the  officer  in  that  case  would 
have  made  him  personally  responsible  for  acts  performed,  in  good 
faith,  on  an  execution  against  a  defendant  to  it;  but  as  we  have 
seen,  the  execution  protected  the  officer  for  such  acts,  under  such 
circumstances.  While  the  former  distinctions  between  civil  ac- 
tions in  this  state  have  been  abolished,  they  will  be  regarded  still 
as  founded  upon  contract  or  tort  from  the  facts  alleged  in  the 
complaint.  Actions  in  this  state  are  classified  with  respect  to  the 
facts  alleged.  From  the  facts  alleged,  this  action  must  be  re- 
garded as  in  trover.  While  in  some  cases  the  person  whose  prop- 
erty has  been  unlawfully  converted  into  money  or  money's  worth 
may  waive  the  tort,  and  base  his  action  on  an  implied  contract 
for  money  had  and  received,  the  plaintiff  based  this  one  on  the 
wrongful  conversion  of  his  money  by  the  defendant.  The  action 
is  not  for  the  identical  money  which  he  alleges  was  converted, 
but  he  claims  damages  for  the  wrongful  conversion  of  his  money. 
The  execution,  being  fair  on  its  face,  justified  the  conversion  as 
the  return  shows  it  was  made.  The  action  could  not  be  regarded 
as  one  to  try  the  right  to  the  money  taken  that  had  been  paid  to 
defendant's  attorney  before  the  suit  was  brought.  It  was  for 
damages  resulting  to  plaintiff,  as  claimed,  from  the  wrongful 
and  unlawful  conversion  of  his  own  money  by  the  defendant. 

In  sustaining  plaintiff's  objection  to  the  execution  offered  in 
evidence  by  the  defendant,  we  are  disposed  to  think  that  the 
court  below  erred.  The  judgment  and  order  appealed  from  are 
reversed,  and  the  court  below  is  directed  to  grant  a  new  trial. 

Bartch,  J.,  concurs. 

SHERIFFS  —  JUSTIFICATION  UNDER  PROCESS.  —  Pro<^g 
fair  and  regular  qn  its  face  will  protect  a  ministerial  officer:  Sprague 


740  Whitesides  r.  Green.  [Utah, 

V,  Birehard,  1  Wis.  457;  60  Am.  Dec,  393;  Kenlston  v.  Little,  30  N.  H. 
318;  64  Am.  Dec.  297.  An  officer,  sued  for  taking  property,  may  jus- 
tify by  showing  an  execution  against  his  adversary  which  Is  regular 
upon  its  face:  Clay  v.  Caperton,  1  T.  B.  Mon.  10;  15  Am.  Dec.  77.  A 
void  process,  however,  is  no  justification  to  a  sheriff  for  acts  com- 
mitted by  virtue  of  it:  State  v.  Page,  1  Spear,  408;  40  Am.  Dec.  608. 
He  cannot  justify  under  a  void  execution:  Coltraine  v.  McCaine,  3 
Dev.  308;  24  Am.  Dec.  256.  Process  valid  on  its  face,  and  showing 
jurisdiction,  will  protect  the  officer,  if  nothing  appears  to  apprise  him 
of  a  want  of  jurisdiction:  McDonald  v.  Wilkie,  12  111.  22;  54  Am.  Dec. 
423:  but  it  will  not  protect  him  if  he  has  notice  aliunde  of  some  juris- 
dictional defect  which  renders  the  judgment  void:  Grace  v.  Mitchell, 
31  Wis.  533;  11  Am.  Rep.  613.  Contra,  Henline  v.  Reese,  54  Ohio  St. 
599;  56  Am.  St.  Rep.  736,  holding  that  a  ministerial  officer,  having 
knowledge  aliunde  that  a  writ  has  been  issued  without  jurisdiction, 
may,  nevertheless,  relying  on  its  regularity,  execute  it  according  to 
its  commands,  and  plead  it  in  justification  of  his  acts  in  so  doing.  But 
a  ministerial  officer  cannot  defend  under  process  fair  upon  its  face 
alone,  where  the  object  of  the  action  to  which  he  is  defendant  is, 
as  in  replevin,  only  to  recover  possession  of  the  property  seized  under 
the  process;  he  must,  in  all  such  cases,  in  addition  to  the  process, 
show  by  the  production  of  a  valid  judgment  that  the  court  which  is- 
sued it  had  authority  to  do  so:  Beach  v.  Botsford,  1  Doug.  (Mich.) 
199;  40  Am,  Dec.  45.  Compare  monographic  note  to  Savacool  v. 
Boughton,  21  Am.  Dec.  190-209,  on  justification  of  oflacers  by  their 
process. 


Whitesides  v.  Grebit. 

[13  Utah,  341.] 

ESTOPPEI^^ADMITTING  LOCATION  OF  HIGHWAY.— A 
person  will  not  be  heard  to  dispute  the  location  of  a  highway,  which 
location  he  has  distinctly  admitted  by  his  declarations  and  acts. 

HIGHWAYS— IMPLIED  DEDICATION.— The  law  implies  a 
dedication  of  land,  on  which  a  highway  is  located,  to  the  use  of  the 
public  for  the  purposes  of  travel,  where  it  appears  that  the  highway 
has  been  traveled  by  the  public  continually  and  uninterruptedly  for 
a  period  of  more  than  fifteen  years. 

HIGHWAYS  ACQUIRED  BY  USER— WIDTH  OF.— After  the 
right  to  a  highway  has  been  acquired  by  user,  the  public  are  not 
limited  to  such  width  as  has  actually  been  used.  The  right  acquired 
by  prescription  and  use  carries  with  it  such  width  as  is  reasonably 
necessary  for  the  public  easement  of  travel,  and  the  width  must  be 
determined  from  a  consideration  of  the  facts  and  circumstances 
peculiar  to  the  case.  Whatever  may  be  the  width,  in  any  particular 
case,  the  easement,  when  acquired  by  user,  cannot  be  limited  to  the 
actual  beaten  path. 

HIGHWAYS  ACQUIRED  BY  USER  —  EVIDENCE  OF 
WIDTH.— It  may  be  Inferred  that  the  width  of  a  highway  acquired 
by  user  extends  to  the  ordinary  width  of  highways  in  the  locality,  or, 
if  the  highway  is  inclosed  with  fences,  to  include  the  entire  space  so 
inclosed,  as  such  ordinary  width,  and  the  fact  of  such  inelosure  is, 
in  connection  with  other  evidence,  especially  circumstances  of  recog- 
nition by  the  owner  of  the  fee  and  the  public,  of  definite  and  fixed 
limits,  pertinent  evidence  from  which  width  may  be  inferred. 

HIGHWAYS  ACOUIRED  BY  USER— RIGHTS  OP  PUBLIC 
AND  OWNER  OF  FEE.— The  acquisition  of  a  hitrhway  by  user 
yeAta  in  the  public  the  mere  right  of  passage  over  the  land,  and  does 
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not  divest  the  owner  of  the  fee.  He  may,  therefore,  continue  to 
make  any  use  thereof  which  is  not  incompatible  with  the  public 
easement, 

HIGHWAYS  ACQUIRED  BY  USEK^WIDTH— QUESTION 
OF  FACT.— A  controversy  about  the  width  of  a  highway  acquired  by 
user  presents  a  question  of  fact  for  the  jury  to  determine  from  all 
the  facts  and  circumstances  proved,  and  when  such  a  case  is  tried 
by  the  court,  without  a  jury,  then  it  is  a  question  of  fact  to  be  de- 
termined by  tlie  court. 

HIGHWAYS  ACQUIRED  BY  USBR.-APPEAL— FINDINGS 
OF  FACT,  BY  COURT,  AS  TO  WIDTH.— In  a  controversy  about  the 
width  of  a  higliway  acquired  by  user,  where  the  case  has  been  tried 
by  the  court,  without  a  jury,  th^  findings  .of  fact  will  not  be  dis- 
turbed unless  they  are  so  manifestly  erroneous  as  to  demonstrate 
some  oversight  or  mistalie. 

Action  by  Whitesides  against  Green  and  others  for  damages 
sustained  by  the  removal  of  a  fence  from  a  highway  claimed  by 
Davis  county,  and  to  enjoin  defendants  from  interfering  with 
the  land  claimed  by  the  plaintiff.  The  main  question  was  one 
as  to  the  width  of  a  three-rod  road,  which  width  the  plaintiff 
sought  to  narrow.  There  was  a  judgment  for  the  defendants, 
and  the  plaintiff  appealed. 

Sutherland  &  Murphy,  for  the  appellant. 

J.  H.  Wilcox  and  Bennett,  Harkness,  Howat  &  Bradley,  for 
the  respondents. 

^'*''  BARTCH,  J.  This  controversy  arose  over  a  public  high- 
way, running  along  the  western  line  of  the  appellant's  land,  and 
south  through  some  leased  land.  It  is  about  a  mile  and  a  half 
long,  and  connects  two  other  highways,  running  east  and  west. 
Counsel  for  the  appellant  concede  the  existence  of  the  highway, 
but  its  exact  location  and  its  width  are  in  dispute.  On  the  ques- 
tion of  the  location,  the  court  *'*'**  found  substantially  that  the 
western  line  of  the  appellant's  land  formed  the  center  line  of  the 
two  highways,  and  that  it  extended  on  the  same  line  through  his 
leased  land.  This  finding  seems  to  be  in  entire  accord  with  the 
location  recognized  by  the  appellant,  as  shown  by  his  pleading 
and  evidence.  Among  other  things,  he  alleged  that  on  the  25th 
day  of  March,  1895,  he  'Tiad  erected,  and  there  was  standing  on 
said  farm,  parallel  with  the  westerly  boundary  thereof,  a  substan- 
tial fence,  separating  the  same  from  an  adjoining  highway."  At 
the  trial  he  testified,  as  appears  from  the  abstract,  that  on  the 
same  day  "there  was  located  on  said  land,  parallel  with  and  east 
of  the  western  boundary  line  thereof,  a  fence  which  witness  had 
erected  at  a  distance  of  about  eight  and  one-fourth  feet  east  of 
fiaid  western  boundary  line,"  and  on  cross-examination  claimed 
expressly  that  the  road  was  one  rod  wide.    If  it  is  one  rod  wide, 
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and  the  appellant  erected  a  fence  eight  and  one-fourth  feet  east 
of,  and  parallel  with,  his  western  boundary  line,  to  separate  his 
farm  from  the  "adjoining  highway,"  then  it  is  perfectly  clear 
that  the  western  boundary  of  his  land  forms  the  center  line  of 
the  highway,  whatever  may  be  the  width  thereof.  Thus,  by  his 
declarations  and  acts,  he  has  distinctly  admitted  its  location,  and 
cannot  now  be  heard  to  dispute  it.  Whether  or  not  there  was 
originally  an  express  dedication  is  not  material,  because  of  the 
admission  of  the  appellant,  and  because  it  appears  from  the  evi- 
dence that  the  highway  has  been  traveled  by  the  public  contin- 
ually and  uninterruptedly  for  a  period  of  more  than  fifteen 
years.  Under  these  circumstances,  the  law  implies  a  dedication 
of  the  land  on  which  the  highway  is  located  to  the  use  of  the 
public  for  the  purposes  of  travel. 

The  next  question  is.  How  wide  is  the  highway  which  the  pub- 
lic have  acquired?  Counsel  for  the  appellant  ^^^  appear  to  in- 
sist that  the  public  have  only  a  right  to  travel  on  the  beaten 
path,  and  must  be  confined  to  one  rod  in  width.  We  cannot 
agree  with  counsel  that,  where  the  public  have  acquired  the  right 
to  a  public  highway  by  user,  they  are  limited  to  such  width  as 
has  actually  been  used  by  them.  Generally,  the  greater  part  of 
the  travel  on  a  county  highway  is  doubtless  confined  to  the  track 
made  by  vehicles,  but  there  must  be  room  enough  for  travelers 
with  wagons,  carriages,  or  implements  to  pass  each  other,  and 
for  necessary  improvements  and  repairs  to  be  made  so  as  to  keep 
it  in  a  suitable  condition.  The  right  acquired  by  prescription 
and  use  carries  with  it  such  width  as  is  reasonably  necessary  for 
the  public  easement  of  travel,  and,  where  the  public  have  ac- 
quired the  easement,  the  land  subject  to  it  has  passed  under  the 
jurisdiction  of  the  public  authorities,  for  the  purpose  of  keeping 
the  same  in  proper  condition  for  the  enjoyment  thereof  by  the 
public.  Such  authorities  are  bound  to  keep  the  road  open  and  in 
suitable  repair,  and,  if  obstructions  be  placed  thereon,  it  is  their 
duty  to  remove  the  same,  and  care  for  the  rights  of  the  public. 
The  easement  acquired  by  the  public,  however,  vests  in  them  the 
mere  right  of  passage  over  the  land,  and  does  not  divest  the  own- 
er of  the  fee,  and  he  may  continue  to  make  any  use  thereof  which 
is  not  incompatible  with  the  public  easement.  This  private  right 
is  not  inconsistent  with  the  public  use,  nor  with  an  effectual 
dedication,  and  must  be  respected  by  the  authorities,  so  far  as 
it  does  not  interfere  with  a  safe,  convenient,  and  unobstructed 
right  of  passage.  The  purpose  for  which  the  easement  was  ac- 
quired must  determine  the  effect  of  the  right  parted  with  by 
the  owner,  and  the  width  necessary  for  the  enjoyment  of  the 
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highway  by  the  public.  Where  the  easement  is  acquired  by  pre- 
scription or  use  such  width  must  be  determined  from  a  consider- 
ation of  ^'^^  the  facts  and  circumstances  peculiar  to  the  case, 
because  in  such  event  the  court  cannot  say  that  in  law  the  high- 
way is  of  a  certain  width,  in  the  absence  of  statutory  provision. 
The  highway  having  been  permanently  fenced,  and  the  usual 
width  of  highways  in  the  locality,  if  shown,  are  pertinent  facta 
from  which,  in  connection  with  other  evidence,  width  may  be 
infen-ed.  Whatever  may  be  the  width  in  any  particular  case, 
the  easement  cannot  be  limited,  when  acquired  by  user,  to  the 
actual  beaten  path.  Angell,  in  his  Treatise  on  the  Law  of  High- 
ways, in  section  155,  says:  *^Where  there  is  no  other  evidence  of 
dedication  than  mere  user  by  the  public,  the  presumption  is  not 
necessarily  limited  to  the  traveled  path,  but  may  be  inferred  to 
extend  to  the  ordinary  width  of  highways;  or,  if  the  road  be  in- 
closed with  fences,  to  include  the  entire  space  so  inclosed." 

So  this  court,  in  Burrows  v.  Guest,  5  Utah,  91,  speaking 
through  Mr.  Justice  Henderson,  said:  "When  a  highway  is  es- 
tablished by  user  merely  over  a  tract  of  land  of  the  usual  width 
cf  a  highway,  or  over  a  tract  of  land  where,  by  a  survey  and  plat, 
which  has  been  recognized  and  adopted  by  the  owner,  a  street  or 
highway  of  a  certain  width  is  laid  out,  the  right  of  the  public  is 
not  limited  to  the  traveled  part,  but  such  user  is  evidence  of  a 
right  in  the  public  to  use  the  whole  tract  as  a  highway,  by  widen- 
ing the  traveled  part  or  otherwise,  as  the  increased  travel  and 

the  exigencies  of  the  public  may  require In  determining 

the  extent  of  the  dedication,  all  the  circumstances  may  be  con- 
sidered— the  width  of  the  highways  in  the  vicinity  of  the  land  in 
question,  the  width  of  highways  in  a  system  of  which  the  one 
in  controversy  forms  a  part,  any  circumstances  of  recognition  by 
the  owner  of  the  fee  and  the  public  of  definite  and  fixed  limits": 
Washburn  on  Easements,  *137;  Davis  v.  Clinton,  58  Iowa,  389; 
Sprague  v.  Waite,  ^^^  17  Pick.  309;  Ellsworth  v.  Lord,  40  Minn. 
337;  Watkins  v.  Lynch,  71  Cal.  21;  Moore  v.  Koberts,  64  Wis. 
538;  Hunter  v.  Trustees  etc.,  6  Hill,  407,  412. 

In  the  case  at  bar,  as  it  appears  from  the  evidence,  the  road 
over  which  the  dispute  arose  runs  north  and  south,  connecting  at 
the  north  with  a  public  highway  four  rods  in  width,  running  east 
and  west,  and  at  the  south  end  thereof  with  one  a  part  of  which 
is  four  rods,  and  the  remainder  six  rods  wide.  The  highways  m 
the  locality  seem  generally  to  be  four  rods  in  width.  The  court 
found  that  the  highway  in  question  was  three  rods  in  width,  one- 
half  thereof  being  on  one  side  and  one-half  on  the  other  side  of 
the  line  on  which  it  was  located,  and  that  such  width  was  neces- 
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sary  to  accommodate  public  travel.  In  controversies  like  this  the 
width  of  the  highway  presents  a  question  of  fact  for  the  jury  to 
determine  from  all  the  facts  and  circumstances  proven,  and 
when  such  a  case  is  tried  by  the  court  without  a  jury,  as  in  this 
instance,  then  it  is  a  question  of  fact  to  be  determined  by  the 
court,  and  in  such  event  the  findings  of  fact  have  the  same  force 
and  effect,  respecting  the  width  of  the  road,  as  a  verdict.  The 
findings  will  not  be  disturbed  unless  they  are  so  manifestly  erro- 
neous as  to  demonstrate  some  oversight  or  mistake:  Dooly  Block 
v.  Salt  Lake  Rapid  Transit  Co.,  9  Utah,  31;  Davis  v.  City  of 
Clinton,  58  Iowa,  389. 

It  is  not  deemed  necessary  in  this  case  to  refer  to  the  evidence 
in  detail,  because,  from  a  full  and  deliberate  examination  thereof, 
we  are  convinced  that  it  is  ample  to  support  the  findings  of  the 
court;  and  therefore  its  decree,  based  on  the  findings,  must  stand. 
"We  have  also  examined  the  rulings  of  the  court  respecting  the 
admission  of  testimony  and  conclude  that  neither  the  rulings  nor 
the  record  contains  any  reversible  error.  The  judgment  is  af- 
firmed. 

Zane,  C.  J.,  and  Miner,  J.,  concur. 

HIGHWAYS— RIGHTS  OF  PUBLIC  AND  OWNER  OP  FEE.— 
The  public  acquires  a  mere  right  of  passage  over  a  highway.  The 
freehold,  and  all  profits  of  the  soil,  belong  still  to  the  proprietor 
from  whom  the  right  of  passage  was  acquired,  and  he  may  malie  any 
use  of  his  lauds  not  Inconsistent  with  the  enjoyment  of  such  right 
of  passage:  Western  Union  Tel.  Co.  v.  Williams,  86  Va.  696;  19  Am. 
St.  Rep.  908;  Allen  v.  Boston,  159  Mass.  324;  38  Am.  St.  Rep.  423; 
O'Neal  V.  Sherman,  77  Tex.  182;  19  Am.  St.  Rep.  743;  note  to  Chase 
V.  Oshkosh.  29  Am.  St.  Rep.  903. 

■  ESTOPPEL  BY  ADMISSION.— One  is  estopped  to  deny  his  ad- 
missions which  were  designed  to  influence  the  conduct  of  another, 
and  which  did  so  influence  it,  where  such  denial  would  operate  to 
the  injury  of  the  latter:  Note  to  Holman  v.  Boyce,  36  Am.  St.  Rep. 
863. 

APPELLATE  PRACTICE— REVIEW  OF  FINDINGS.— A  finding 
of  fact  made  by  a  jury  or  trial  judge  will  not  be  disturbed,  on  appeal. 
If  it  is  supported  by  competent  evidence:  Edwards  v.  Beid,  89  Neb. 
645;  42  Am.  St.  Rep.  607. 

Higrh-ways  by  User.* 
What  it  a  Highway.  —A  highway  Is  a  public  way  for  the  use  of  the 
public  In  general,  for  passage  and  traffic,  without  distinction:  Ma- 
coml)er  v.  Nichols.  34  Mich.  212;  22  Am.  Rep.  522;  note  to  Mayhew 
V,  Norton,  28  Am.  Dec.  302.  It  is  an  easement  comprehending  merely 
the  right  of  all  Individuals  to  pass  and  repass  with  the  incidental 

•bKFEKENCE  to  monographic  N0TE8. 

Rights  and  remedies  of  a  person  over  whose  land  a  highway  has  been  established: 
28  Am.  Dec.  K02-306. 

Extinguishment  of  highways  and  other  easements  through  noniuer  or  by  oper*> 
tlon  of  the  statute  of  Umitations:  14  Am.  St.  Rep.  278-282. 
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right  of  the  public  to  keep  It  in  repair;  but  It  does  not  comprehend 
any  Interest  In  the  soli,  nor  does  it  give  the  public  the  legal  possession 
of  it.  The  fee  continues  in  the  original  owner  of  the  land:  Dubuque 
V.  Maloney,  9  Iowa,  451;  74  Am.  Dec.  358;  note  to  Mayhew  v.  Norton, 
28  Am,  Dec.  302.  To  constitute  a  highway,  the  way  must  be  one  over 
which  all  the  people  of  the  state  have  a  common  and  an  equal  right 
to  travel;  or,  at  least,  a  general  interest  to  keep  unobstructed:  People 
v.  Jackson,  7  Mich.  432;  74  Am.  Dec.  729.  The  term  "highway,"  in 
common  acceptation,  means  a  public  way:  but,  when  used  in  a  stat- 
ute, its  import  is  restricted  to  county  roads  or  county  ways,  unless 
its  connection  should  require  some  different  construction:  Cleaves  v. 
Jordan,  34  Me.  9.  A  public  higliway  is  one  under  the  control  of, 
and  kept  up  by,  the  public,  and  musit  be  either  established  in  a  regu- 
lar proceeding  for  that  purpose,  or  generally  used  by'  the  public  until 
a  prescriptive  right  is  obtaiued.  or  dedicated  by  the  owner  of  the 
foil  and  accepted  by  the  proper  authorities:  Kennedy  v.  Williams, 
87  N.  C.  6;  Louisville  etc.  R.  R.  Co.  v.  Survant,  96  Ky.  197;  Kinnare 
V.  Gregory,  55  Miss.  612;  Baldwin  v.  Herbst,  54  Iowa,  1G8;  Common- 
wealth V.  Fotitcler,  110  Mass.  62.  It  has  been  held  that  the  term 
"highway"  means  a  lawful  public  road:  Ventilburgh  v.  Shann,  24 
M.  J.  L.  740.  Contra,  holding  that  "road"  and  "way"  are  not  syn- 
onymous terms:  Chollar-Potosi  Mln.  Co.  v.  Kennedy,  3  Nev.  301;  93 
Am.  Dec.  409.  A  way  may  be  shown  to  be  a  highway:  Reed  v. 
Northfield,  13  Pick.  94;  23  Am.  Dec.  662.  The  term  "highway"  Is 
a  generic  name  for  all  public  ways,  whether  carriageways,  bridle- 
ways, bridges,  fei-ries,  or  railroads:  Note  to  Mayhew  v.  Norton,  28 
Am.  Dec.  303.  A  railroad  is  in  many  respects  a  highway  for  public 
use:  See  note  to  Oomm.on wealth  v.  Wilkinson,  26  Am.  Dec.  655.  That 
railways  are  highwa.vs,  within  a  grant  of  the  right  of  way  for  the 
construction  of  highways  across  public  lands,  see  Flint  etc.  Ry.  Co. 
V.  Gordon,  41  Mich.  420.  Public  footways  may  exist  by  prescription: 
Gould  V.  Boston,  120  Mass.  300.  Turnpike  roads  are  highways:  Com- 
monwealth v.  Wilkinson,  16  Pick.  175;  20  Am.  Dec.  654,  and  note: 
Pittsburgh  Co.  v.  Commonwealth,  104  Pa.  St.  583.  So  are  plank 
roads:  Note  to  Mayhew  v.  Norton,  28  Am.  Dec,  303.  All  "roads" 
which  the  legislature  has  power  to  lay  out  and  establish  are  public 
roads:  Sherman  v,  Buick,  32  Cal.  241;  91  Am,  Dec,  577,  A  way,  to 
become  public,  must  be  used  in  such  a  manner  as  to  show  that  the 
public  accomniodation  requires  the  way:  State  v,  Nudd,  23  N,  H, 
S27,  The  streets  and  alleys  of  a  town  or  city  are  public  highways: 
Morris  v.  Bowers,  Wright,  749;  note  to  Mayhew  v.  Norton,  28  Am. 
Dec.  303.  A  street  or  highway  is  a  public  easement,  open  to  the 
community:  Dubuque  v.  Maloney,  9  Iowa,  451;  74  Am.  Dec.  358. 
The  primary  object  of  public  streets  and  highways  is  to  furnish  a 
passageway  for  travelers  in  vehicles  or  on  foot;  and  while  they  may 
be  put  to  numerous  other  uses,  such  uses  must  be  enjoyed  in  sub- 
ordination to  this  primary  object:  People  v.  Squire,  107  N.  Y.  593;  1 
Am.  St.  Rep.  893.  To  constitute  a  public  street  a  highway.  It  is 
recessary  that  It  should  be  set  off  and  used  as  such,  for  it  is  the 
use  which  makes  It  a  highway:  Commissioners  v.  Taylor,  2  Bay,  282; 
I  Am.  Dec.  647.    The  mere  fact  that  an  alley  opens  upon  a  public 


746  Whitesides  v.  Green.  [Utah, 

street  does  not  make  it  a  public  alley:  De  Grilleau  v.  Frawley,  48 
ha,.  Ann,  184.  A  cul  de  sac  may  be  a  highway:  Saunders  v.  Town- 
send,  26  Hun,  308;  but,  as  to  when  It  is  not,  see  People  v.  Jackson, 
7  Mich,  432;  54  Am.  Dec,  729.  To  constitute  a  highway,  it  must,  at 
least,  be  be  of  public  utility,  if  not  of  necessity:  Witter  v.  Harvey,  1 
McCord,  G7;  10  Am.  Dec.  650;  State  v.  Nudd,  23  N.  H.  327;  but  when 
a  way  has  become  a  public  highway  by  user,  it  is  such,  regardless  of 
any  question  of  public  utility:  Wasliington  Ice  Co.  v.  Lay,  103  Ind.  48. 

Tser.— Highways  may  be  established  by  user  as  well  as  by  legis- 
lative authority:  Hiner  v.  Jeanpert,  65  111,  428;  Blodgett  v.  Royalton, 
17  Vt  40;  42  Am,  Dec.  476;  Young  v.  Garland,  18  Me.  409;  Dimon  v. 
People,  17  111,  416. 

In  some  of  the  states  the  mei'e  user  of  a  road  or  street,  no  matter 
how  long  such  nse  is  continued,  does  not  make  it  a  public  highway: 
Dicken  v.  Liverpool  etc.  Coal  Co.,  41  W.  Va.  511,  516;  Commonwealth 
V.  Kelly,  8  Gratt,  632;  Tower  v.  Rutland,  56  Vt.  28;  State  v.  Mc- 
Daniel,  8  Jones,  284;  Harper  v.  Dodds,  3  111.  App,  331;  Louisville  etc. 
Ry.  Co.  V.  Miller,  12  Ind.  App.  414;  Boyd  v.  Woolwine,  40  W.  Va. 
282. 

But  in  other  states  a  public  hlghAvay  may  be  created  by  an  unin- 
terrupted use,  or,  as  is  said  in  some  of  the  cases,  a  "long  use,"  of  land, 
by  the  public,  for  the  purposes  of  a  highway :  State  v.  Nudd,  23  N,  H, 
827;  Cemetery  Assn,  v.  Meninger,  14  Kan,  312;  Hiner  v.  Jeanpert,  65 
111.  428;  Barker  v.  Clark,  4  N.  H.  380;  17  Am.  Dec.  428;  Adams  v.  Iron 
Clifts  Co.,  78  Mich.  271;  18  Am.  St.  Rep.  441;  Thayer  v.  Boston,  19 
Pick.  511;  31  Am.  Dec.  137;  Bequette  v.  Patterson,  104  Cal.  282;  State 
v.  Walters.  69  Mo.  463. 

As  said  by  Shaw,  C.  J.,  in  Reed  v.  Northfleld,  13  Pick,  94,  23  Am. 
Dec.  662:  "If  an  uninterrupted  use  of  a  highway,  and  the  support  of 
It  by  the  town  for  forty  years,  which  is  now  the  longest  term  of 
prescrii>tion  known  to  the  law,  would  not  establish  it,  it  would  be 
equivalent  to  declaring  that  there  can  be  no  highway  proved  in  any 
mode  but  by  the  record  of  its  being  laid  out,  which.  In  regard  to 
many,  and  those  the  most  important  and  ancient  highways  of  the 
commonwealth,  would  be  utterly  imiwssible.  But,  without  dwell- 
ing upon  the  supposed  inconvenience  of  a  different  rule,  we  think  it 
clear  upon  principle,  that  public  easements,  as  well  as  others,  may 
be  shown  by  long  and  uninterrupted  use  and  enjoyment,  upon  the 
conclusive  legal  presumption  from  such  enjoyment,  that  they  were, 
at  some  anterior  period,  laid  out  and  established  by  competent  au- 
thority." Twenty  years'  use  of  land  as  a  way  raises  a  presumption 
that  it  has  been  dedicated  by  the  owner  for  a  way,  and  forty  years' 
use  of  the  land  as  a  way  gives  the  public  a  right  of  way  over  it: 
Valentine  v.  Boston,  22  Pick.  75;  33  Am.  Dec.  711. 

If  doubt  exists  as  to  the  true  location  of  a  public  road,  it  may  be 
determined  by  long  public  user:  State  v.  Van  Derveer,  47  N.  J.  L.  259. 
The  number  of  people  who  must  travel  upon  a  highway,  in  order  to 
determine  whether  it  exists  by  user,  is  not  fixed  by  statute,  or  other- 
wise. It  must  be  used  by  the  public,  and  the  public  are  all  who  Jiave 
occasion  to  use  it:  Grandville  v.  Jeuison,  84  Mich.  54.  The  uninter- 
rupted use  and  enjoyment  of  land  as  a  road  or  way  by  a  limited 
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number  of  persons,  for  a  sufficient  length  of  time,  may  establish,  not 
a  public,  but  merely  a  private,  right  of  way  by  prescription:  Tupp«r 
V.  Iluson,  46  Wis.  646.  The  existence  of  a  railroad  upon  a  highway 
vJuring  a  portion  of  the  prescribed  twenty  years  does  not  defeat  the 
claim  of  a  highway  by  user:  Spier  v.  New  Utrecht,  121  N.  Y.  420. 
In  Iowa  It  Is  held  that  a  highway  cannot  be  established  by  user 
alone,  although  the  owner  of  the  land  had  knowledge  of  such  use, 
unless  the  owner  also  had  express  notice  that  a  highway  was  claimed, 
independently  of  the  mere  use:  State  v.  Mitchell,  58  Iowa,  567.  As  a 
road  may  be  established  by  user,  the  rights  of  the  public  will  be 
according  to  the  user.  Hence,  if  a  road  has  been  encumbered  for 
forty  years  with  movable  bars  or  gates,  the  right  to  use  the  road  still 
exists,  subject  to  such  limitation:  Hinlis  v.  Hinlis,  46  Me.  423.  A 
right  of  way  cannot  be  established  by  user,  where  such  use  arose  by 
reason  of  a  legal  location:  Larry  v.  Lunt,  37  Me.  69. 

User  by  the  public  for  the  following  periods  of  time  has  been 
held  sufficient  to  constitute  a  legal  establishment  of  the  highway: 
Forty  years:  Hints  v.  Hinlss,  4G  Me.  423;  Ward  v.  Folly,  5  N.  J.  L. 
482;  Valentine  v.  Boston,  22  Picli.  75;  33  Am.  Dec.  711;  Thayer  v. 
Boston,  19  Piclj.  511;  31  Am.  Dec.  157;  thirty  years:  Elliott  v.  Tread- 
May,  10  B.  Mou.  22;  State  v.  Bigelow,  34  Me.  243;  Brocli  v.  Chase,  3» 
Me.  300;  twenty-one  years:  Commonwealth  v.  Cole,  26  Pa.  St.  187; 
twenty  years:  Hart  v.  Trustees,  15  Ind.  226;  Day  v.  AUender,  22  Md. 
511;  Haywood  v.  Charlestown,  34  N.  H.  23;  Campton's  Petition,  41 
N.  II.  197;  Devenpecli  v.  Lambert,  44  Barb.  596;  State  v.  Marble,  4 
Ired.  318:  Hutto  v.  Tindall,  6  Rich.  396;  Hey  ward  v.  Chisolm,  11  Rich. 
253;  State  v.  Hunter,  5  Ired.  3G9;  44  Am.  Dec.  41;  Stewart  v.  Frinli, 
94  N.  C.  4S7;  55  Am.  Rep.  618;  Hai-per  v.  State,  109  Ala.  66;  Debolt 
v.  Carter,  31  lud.  355;  Shugart  v.  Halllday,  2  111.  App.  45;  Lewiston 
V.  Proctor,  27  111.  414;  Landers  v.  Whitefieid,  154  111.  630;  Madison  v. 
Gallagher.  159  111.  105;  Veale  .v.  Boston,  135  Mass.  187;  Pillsbury  v. 
Brown,  82  Me.  450,  454;  I'rudden  v.  Lindsley,  29  N.  J.  Eq.  615; 
Click  V.  Lamar  County,  79  Tex.  121;  tAvelve  years:  Colden  v. 
Thurbur,  2  Johns.  424;  ten  years:  Keyes  v.  Tait,  19  Iowa, 
123;  State  v.  Green.  41  Iowa,  693;  State  v.  Wells,  70  Mo. 
635;  State  v.  Proctor,  90  Mo.  334.  "The  adjudged  cases,  with  re- 
spect to  highways  by  dedication  or  by  prescription,  are  not,  in  all 
points,  susceptible  of  being  reconciled,"  says  Dillon,  J.,  in  Oustott  v. 
Murray,  22  Iowa,  457,  4G6.  "Some  deny  that  highways  can  be  es- 
tal)llslied  by  prescription,  and  affirm  that  they  can  be  established 
in  two  ways  only:  1.  Under  the  statute;  and  2.  By  dedication.  Other 
cases  hold  that  highways  may  derive  a  lawful  existence  from  long- 
continued  use  by  the  public  under  a  claim  of  right.  The  cases  differ 
as  to  the  effect  of  long  user  by  the  public.  Some  hold  that,  if  contin- 
ued for  the  period  which,  under  the  statute  of  limitations,  would  ban 
the  right  of  the  owner  of  the  land  to  recover  the  same,  this  is  con- 
clu.sive  evidence  against  the  owner  of  an  intent  to  dedicate  for  a 
highway  the  land  so  used.  The  period  fixed  by  the  statute  of  limita- 
tions is  applied  to  such  cases  by  way  of  analogy.  Others  hold  that 
user,  even  for  such  a  period,  does  not  conclude  the  right  of  the  owner, 
who  may,  nevertheless,  show  that  he  did  not  Intend  to  dedicate,  and 
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rebut,  if  he  can,  auy  presumption  of  such  an  Intent  derive^!  from 
mere  use  by  the  public.  Many  of  the  authorities  make  the  effect  of 
user  by  the  public  depend  largely  upon  the  character  of  the  land  and 
of  the  country  in  or  through  which  the  highway  Is  situate":  Onstott 
V.  Murray,  22  Iowa,  466. 

Prescription. —  A  public  road  must  either  be  established  fn  a  regular 
proceeding  for  that  purpose,  or  acquired  by  the  public  by  dedication 
or  prescription.  It  may  become  a  highway  by  prescription;  but,  to 
establish  a  highway  by  prescription,  there  must  have  been  a  general, 
continuous,  uninterrupted,  and  adverse  use  of  the  same  as  such,  by 
the  public  under  a  claim  of  right,  for  a  period  equal  to  that  for  the 
limitation  of  real  actions.  The  period  for  acquiring  a  highway  by 
prescription,  corresponds  to  the  local  statute  of  limitations  as  to  land, 
and  varies  in  different  states.  In  support  of  these  propositions,  see 
the  following  authorities,  the  cases  shoM'ing  that  a  mere  permissive 
user  is  insufficient,  being  grouped  under  a  separate  head,  infra:  Har- 
per V.  State,  109  Ala.  66;  Brushy  Mound  v.  McClintoclc,  150  111.  129; 
State  V.  Tucker,  36  Iowa,  485;  State  v.  Green,  41  Iowa,  693. 

The  principle  applicable  to  the  acquisition  of  easements  generally 
applies  to  highways.  To  acquire  a  prescriptive  right  to  an  easement, 
it  must  have  been  continuously  used  and  enjoyed  during  the  whole 
time  prescribed  by  the  statute  of  limitations:  Totel  v.  Bonnefoy,  123 
111.  653;  5  Am.  St.  Rep.  570.  Otherwise  expressed,  the  period  requir- 
ed to  acquire  an  easement  in  land  corresponds  to  the  statute  of  limi- 
tations conferring  title  by  adverse  possession:  Alcorn  v.  Sadler,  71 
Miss.  634;  42  Am.  St.  Rep.  484.  We  have  shown  above  that  a  high- 
way is  an  easement. 

It  is  unquestioned  that  a  general,  continuous,  uninterrupted,  and 
adverse  user  of  a  highway,  as  such,  by  the  public,  under  a  claim 
of  right,  for  a  period  equal  to  that  for  the  limitation  of  real  actions, 
will  establish  a  highway  by  prescription,  and  bar  the  owner  of  the 
soil:  Western  Ry.  v.  Alabama  etc.  R.  R.  Co.,  96  Ala.  272;  Keyes  v. 
Tait,  19  Iowa,  123;  Onstott  v.  Murray,  22  Iowa,  457;  Bwell  v.  Green- 
wood, 26  Iowa,  377;  State  v.  Welpton,  34  Iowa,  144;  Shugart  v.  Hal- 
liday,  2  111.  App.  45;  Lewi.ston  v.  Proctor,  27  111.  414;  Landers  v. 
Whitefield,  154  111.  630;  Madison  v.  Gallagher,  159  111.  105;  Sprow  v. 
Boston  etc.  R.  R.  Co,  163  Mass.  330;  Veale  v.  Boston,  135  Mass.  187; 
Dtbolt  V.  Carter,  31  Ind.  355;  Pillsbury  v.  Brown,  82  Me.  450,  454; 
State  V.  Wells,  70  Mo.  635;  State  v.  Proctor,  90  Mo.  334;  Prudden  v. 
Lindsley,  29  N.  J.  Eq.  615;  Devenpeck  v.  Lambert,  44  Barb.  596; 
Click  V.  Lamar  County,  79  Tex.  121;  State  r.  Walters,  69  Mo.  463; 
McLemore  v.  McNeley,  56  Mo.  App.  556. 

Although  the  public  cannot,  by  prescription,  acquire  title  to  land, 
used  as  a  highway  under  a  mistake  of  fact  on  the  part  both  of  the 
public  and  of  the  landowner,  as  to  the  true  location  of  the  highway, 
yet,  where  it  is  so  used  in  mutual  reliance  upon  proceedings  estab- 
lishing the  highway,  which  are  afterward  found  to  be  void, 
euch  mistake  is  one  of  law,  and  such  use  is  based  on 
color  of  title,  and  after  ten  years  It  ripens  into  title  by 
prescription:  State  v.  Waterman,  79  Iowa,  360,  367.  The  fact 
that    there    Is  a  private    way    across    a    railroad    by    reserva* 
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tion  does  not  prevent  the  public  from  gaining  a  right  to  use 
the  way  by  prescription:  Sprow  v.  Boston  etc.  R.  R.  CX>.,  163  Mass. 
330.  The  streets  and  alleys  of  a  town  as  fixed  by  continuous  user 
for  more  than  twenty  years  must  prevail  over  a  prior  invalid  statu- 
tory dedication:  Waltman  v.  Rund,  109  Ind.  360.  After  the  lapse  of 
twenty  years,  accompanied  by  an  adverse  use,  a  location  of  a  way  de 
facto  becomes  a  location  de  jure:  Pillsbury  v.  Brown,  82  Me.  450.  An 
adverse  public  user,  for  the  purposes  of  a  highway  of  land  held  in 
trust,  continuing  for  twenty  years,  will  establish  the  highway  against 
both  the  trustees  and  cestui  que  crust,  whether  consistent  with  the 
trust  or  not;  and  it  makes  no  difference  that  the  trust  is  for  the  ben- 
efit of  a  portion  of  the  public:  Prudden  v.  Lindsley,  29  N.  J.  Eq.  615. 
In  the  city  of  Boston,  public  footways  may  exist  by  prescription: 
Gould  V.  Boston,  120  Mass.  300.  A  public  way  may  be  established  by 
prescription  over  a  private  way  opened  by  individuals:  Weld  v. 
Brooks,  152  Mass.  297.  A  town  street  may  become  a  public  highway 
by  twenty  years'  public  use,  but  such  use  must  be  adverse,  as  of 
right,  and  accompanied  by  some  action  of  the  public  authorities: 
Stewart  v.  Frink,  94  N.  C.  487;  55  Am.  Rep.  618.  If  a  public  road 
has  been  located  under  statutory  proceedings,  and  opened,  and  the 
public  travel  It  for  more  than  ten  years,  they  acquire  thereby  an  ease- 
ment in  such  highway,  and  a  court  will  not  examine  the  orlgnal  pro- 
ceedings for  the  laying  out  of  the  road  to  determine  whether  or  not 
they  were  valid:  Beatrice  v.  Black,  28  Neb.  263. 

In  cases  where  It  is  sought  to  establish  a  prescriptive  right  to  a 
road  or  street  many  cases  liold  that  the  user  must  be  open,  adverse, 
and  under  a  claim  of  right  and  with  the  knowledge  and  acquiescence 
of  the  owner  or  owners  of  the  land  in  or  over  which  the  ^sement  Is 
claimed:  Brushy  Mound  v.  McCliutock,  150  111.  129;  Madison  v.  Galla- 
gher, 159  111.  105;  Sprow  v.  Boston  etc.  R.  R.  Co.,  163  Mass.  330;  Har- 
riman  v.  Howe,  78  Hun,  280;  Chicago  v.  Chicago  etc.  Ry.  Co.,  152 
111.  561;  Gentleman  v.  Soule.  32  111.  271;  83  Am.  Dec.  264;  Stewart  v. 
Frink,  94  N.  C.  487;  55  Am.  Rep.  618;  Alves  v.  Henderson,  16  B.  Mon. 
131;  Coburn  v.  San  Mateo  County,  75  Fed.  Rep.  520;  Sharp  v.  My- 
natt,  1  Lea,  375;  Johnson  v.  Lewis,  47  Ark.  66;  Taylor  v.  Philippi,  35 
W.  Va.  554;  Moore  v.  Hawk,  57  Mo.  App.  495;  Kansas  City  etc.  Co. 
V.  Riley,  1.33  Mo.  574;  May  berry  v.  Standish,  56  Me.  342. 

The  following  cases  show  facts  from  which  a  prescription  may  be 
inferred:  Waring  v.  Little  Rock,  62  Ark.  408;  White  v.  Foxborough, 
151  Mass.  28;  Commonwealth  v.  Coupe,  128  Mass.  63;  and  the  follow- 
ing show  facts  from  which  a  prescription  cannot  be  inferred:  Her- 
hold  V.  Chicago,  108  111.  467;  Topeka  v.  Cowee,  48  Kan.  345;  Brene- 
man  v.  Burlington  etc.  Ry.  Co.,  92  Iowa,  755;  Sprow  v.  Boston  etc. 
R.  R.  Co.,  163  Mass.  330. 

Dedication. —  A  highway  may  be  established  by  dedication,  either 
express  or  implied.  As  user  has  nothing  to  do  with  an  express  dedi- 
cation, we  are  not,  of  course,  concerned  about  questions  of  express 
dedication  and  omit  them  from  consideration.  Two  things  are  nec- 
essary to  a  dedication  as  distinguished  from  a  prescriptive  right  by 
long  user:  1.  A  dedication  by  the  owner;  2.  An  acceptance  by  the 
public:  Coburn  v.  San  Mateo  County,  75  Fed.  Rep.  520.    That  a  high* 
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•way  may  be  established  by  implied  dedication,  see  Stacey  v.  Miller, 
14  Mo.  478;  55  Am.  Dec.  112;  Valentine  v.  Boston,  22  Pick.  75;  33  Am. 
Dec.  711;  Hobbs  v.  Lowell,  19  Pick.  405;  31  Am.  Dec.  145;  Blodgert;t  r. 
Iloyalton,  17  Vt.  40;  42  Am.  Dec.  476. 

Tliere  must,  however,  be  both  a  dedication  and  an  acceptance,  either 
•express  or  implied:  Denver  v.  Denver  etc.  R.  R.  Co.,  17  Colo.  583.  It 
may  be  established  w^ithout  evidence  of  an  express  grant  or  other 
affirmative  act  on  the  part  of  the  owner:  Onstott  v.  Murray,  22  Iowa, 
457.  A  dedication  of  land  for  a  highway  does  not  pass  the  fee,  but 
•only  an  easement  or  right  of  use:  Williams  v.  New  York  etc.  R.  R. 
Co.,  16  N.  Y.  97;  69  Am.  Dec.  651.  The  dedication  must, 
of  course,  be  made  by  the  owner  of  the  land:  Edwards- 
ville  V.  Barnsback,  66  111.  App.  381.  Parties  are  as  neces- 
sary to  a  dedication  as  to  a  private  grant:  Vick  v.  Mayor, 
1  How.  379;  31  Am.  Dec.  167.  As  a  dedication  of  lands 
<?an  be  for  public  purposes  only,  and  as  railway  companies 
are  private  corporations,  they  cannot  acquire  lands,  or  an  easement 
therein,  by  common-law  dedication:  Lake  Erie  etc.  R.  R. 
Co.  V.  Whitham,  155  111.  514;  46  Am.  St.  Rep.  355.  But 
a  railroad  company  can  dedicate  land  for  a  public  high- 
way:. Williams  v.  New  York  etc.  R.  R.  Co.,  39  Conn.  509. 
Under  a  new  dedication,  another  way,  equally  convenient,  may 
be  substituted,  by  general  and  long-continued  acquiescence,  for  the 
original  way:  Almy  v.  Church,  18  R.  I.  182,  188.  If  an  owner  of  land 
dedicates  It  for  a  highway  under  a  mistaken  belief  that  it  is  a  legal 
highway,  and  it  is  accepted  as  such,  and  expense  Is  incurred  by  oth- 
ers upon  the  faith  of  the  dedication,  it  Is  binding  on  the  landowner, 
for  the  mistake  is  one  of  law,  not  of  fact:  State  v.  Waterman,  79 
Iowa,  360,  367.  If  there  Is  a  common-law  dedication  of  a  public 
highway  or  street,  to  public  use,  prior  to  the  existence  of  a  munic- 
ipal corporation,  then,  upon  such  corporation  coming  into  being,  the 
use  of  the  highway  or  street  vests  In  It  at  once  in  trust  for  the  public: 
Waggemann  v.  North  Peoria,  160  111.  277.  A  public  highway  may  be 
created  by  adoption  and  use,  and  the  owner  may  thereby  lose  his  right 
to  fence  in  and  control  the  use  of  the  land:  Blodgett  v.  Royalton,  17 
Vt.  40;  42  Am.  Dec.  476. 

A  dedication  of  land  for  a  highway  is  an  appropriation  of  it  to  that 
pui-pose  made  by  the  owner  of  the  fee  and  accepted  for  such  use  by 
or  on  behalf  of  the  public.  No  specific  length  of  possession  is  neces- 
sary to  constitute  a  valid  dedication  of  land  for  a  highway,  but  an 
Intention  on  the  part  of  the  owner  to  dedicate  Is  essential;  and,  unless 
such  intent  can  be  found  in  the  facts  and  circuijistances  of  the  par- 
ticular case,  no  dedication  exists:  Ward  v.  Farwell,  6  Colo.  66,  69; 
Ayers  v.  State,  59  Ark.  26,  31.  No  particular  form  Is  necessary  to 
constitute  a  dedication  of  land  for  a  public  highway;  but  there  must 
be  a  clear  Intent  to  dedicate,  and  an  act  of  acceptance  on  the  part 
of  the  public:  State  t.  Trask,  6  Vt.  355;  27  Am.  Dec.  554;  Hartford  v. 
New  York  etc.  R.  R.  Co.,  59  Conn.  250;  Gentleman  v.  Soule,  32  111. 
271;  83  Am.  Dec.  264;  Fisk  v.  Havana,  88  111.  208;  Chicago  v.  Thomp- 
son, 9  111.  App.  524;  Lewis  v.  Portland,  25  Or.  133;  42  Am.  St.  Rep. 
772;  Morse  t.  Zeize,  34  Minn.  35;  Perkins  v.  Fielding,  119  Mo.  149; 
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Williams  v.  New  York  etc.  R.  R.  Co.,  39  Conn.  509;  Mansnr  v.  State, 
60  Ind.  357;  Mansur  v.  Haughey,  60  Ind.  364;  Vossen  v.  Dautel,  116 
Mo.  379;  State  v.  Green,  41  Iowa,  693;  Wheatfield  v.  Grundmann,  164 
111.  250;  Gooilfellow  v.  Riggs,  88  Iowa,  540;  State  v.  Tucker,  36  Iowa, 
485;  Coburu  v.  San  Mateo  County,  75  Fed.  Rep.  520;  Mayberry  t. 
Standisb.  56  Me.  342. 

Where  the  only  evidence  of  the  dedication  of  a  highway  Is  the  con- 
duct of  the  owner  of  the  land,  it  is  his  right  in  denial  of  the  dedica- 
tion claimed  to  state  what  his  intention  was  In  doing  as  he  did:  Good- 
fellow  V.  Riggs,  88  Iowa,  540;  the  principle  being  that  when  the  char- 
acter  of  a  transaction  depends  upon  the  intent  with  which  it  was 
done,  a  party  may  testify  as  to  what  his  intention  was:  Bidinger  v^. 
Bishop,  76  Ind.  244.  Evidence  of  the  declarations  of  the  owner  ex- 
planatory of  his  intentions,  both  before  and  after  the  opening  of  the 
way,  is  admissible:  Buchanan  v.  Curtis,  25  Wis.  99;  3  Am.  Rep.  23; 
Starr  v.  People,  17  Colo.  458;  Ottawa  v.  Yentzer,  160  111.  509.  There 
Is,  however,  strong  ground  for  holding,  In  some  cases,  that  the  Intent 
to  be  ascertained  Is  not  the  secret  intent  of  the  owner,  but  that  mani- 
fested by  his  acts  and  declarations.  The  assertion  that  he  did  not 
intend  to  dedicate  a  certain  strip  of  land  for  a  public  highway,  near 
his  premises,  "comes  with  a  faint  and  dubious  sound  into  the  ear  of 
a  court  of  equity,"  after  he  has  stood  by  for  months,  and  has  seen 
work  progress,  thousands  of  dollars  expended,  and  nearly  all  of  the 
work  completed,  including  the  heaviest  part  of  it  in  front  of  his 
premises:  Perkins  v.  Fielding,  119  Mo.  149,  163. 

Long  continued  and  uninterrupted  user  is  evidence  of  the  public 
right  in  a  road,  but  must  be  considered  In  connection  with  the  inten- 
tion of  the  owner  to  dedicate:  State  v.  Trask,  6  Vt.  355;  27-  Am.  Dec. 
554;  Coburn  v.  San  Mateo  County,  75  Fed.  Rep.  520;  Barker  v.  Clark, 
4  N.  H.  380;  17  Am.  Deo.  428;  Onstott  v.  Murray,  22  Iowa,  457;  Morse 
V.  Zeize,  34  Minn.  35;  Burrows  v.  Guest,  5  Utah,  91;  for  the  public 
cannot  acquire  a  right  of  way  by  mere  use  which  is  i)ermisslve,  and 
not  adverse  and  without  any  intention  on  the  part  of  the  owner  of  the 
land  to  dedicate  the  way  to  the  public:  Henderson  v.  Alio  way,  3 
Tenn.  Ch.  688,  695;  Witter  v.  Harvey,  1  McCord,  67;  10  Am.  Dec.  650; 
Gardiner  v.  Tisdale,  2  Wis.  153;  60  Am.  Dec.  407. 

In  a  case  where  there  was  no  express  manifestation  or  declai*ation 
of  a  purpose  to  dedicate  land  for  a  highway,  and  where  the  intent  to 
do  so  can  only  be  found  by  inferring  it  from  circumstances,  the  ques- 
tion whether  it  existed  is  one  of  fact  for  the  jury.  An  implied  dedica- 
tion is  a  conclusion  of  fact  to  be  drawn  by  the  jury  from  the  circum- 
stances of  each  particular  case,  the  sole  question  as  against  the  owner 
•sf  the  soil  being  whether  there  is  sufReient  evidence  of  intention  on 
Uds  part  to  dedicate  the  land  to  the  public  as  a  highway:  Ayers  v. 
State,  7^9  Ark.  26,  31;  Ward  v.  Farwell,  6  Colo.  66,  69;  State  v.  Trask, 
6  Vt.  355;  27  Am.  Dec.  554;  Hartford  v.  New  York  etc.  R.  R.  Co.,  59 
Conn.  250;  note  to  People  v.  Reed,  15  Am.  St.  Rep.  33;  Quinn  v.  An- 
derson, 70  Cal.  454;  Morse  v.  Zeize,  34  Minn.  35;  Gardiner  v.  Tisdale, 
2  Wis.  153;  60  Am.  Dec.  407;  McKey  v.  Hyde  Park  Village,  134  U.  S. 
84;  Burrowg  r.  Guest,  5  Utah,  91;  Porter  T.  Attica,  S3  Hun,  605;  Hart- 
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ford  V.  New  York  etc.  R,  R.  Co.,  50  Coun.  250;  Harding  v.  Hale,  61 
111.  192;  Wood  v.  Huid,  34  N.  J.  L.  87,  90. 

In  some  jurisdictions,  a  dedication,  or  intent  to  dedicate,  cannot  bo- 
presiin)e<J  or  Inferred  from  mtre  user  of  a  street  or  highway:  Gardiner 
V.  Tisdale,  2  Wis.  153;  (JO  Am.  Dec.  407;  but  the  inference  that  an 
owner  of  land  has  dedicated  it  to  the  public  for  use  as  a  street  or 
highway  can  only  be  drawn  from  acts  which  show  an  actual  inten- 
tion to  so  dedicate  it,  or  from  acts  which  equitably  estop  the  owner 
from  denying  such  intention:  McKey  v.  Hyde  Paris  Village,  134 
U.  S.  84,  98. 

But  in  others  the  existence  of  a  street  or  highway  may  be  proved 
by  the  presumption  arising  fix»m  long,  uninterrupted  use  and  enjoy- 
ment: Stedman  v.  Southbridge,  17  PiclJ.  1C2;  Hobbs  v.  Lowell,  19^ 
Plcli.  405;  31  Am.  Dec.  145;  Denver  v.  Denver  etc.  R.  R.  Co.,  17  Colo. 
583;  Commonwealth  v.  Moorehead,  118  Pa.  St.  344;  4  Am.  St.  Rep. 
599;  Onstott  v.  Murray,  22  Iowa,  457;  Ely  v.  Parsons,  55  Conn. 
83;  Klenk  v.  Walnut  Lake,  51  Minn.  381;  Porter  v.  Attica,  33  Hun» 
605. 

The  following  cases  show  facts  from  which  a  dedication  and  ac- 
ceptance of  a  highway  may  be  inferred:  Witter  v.  Damitz,  81  Wis. 
385;  MofPett  v.  South  Park  Commrs.,  138  111.  620;  Starr  v.  People,  17 
Colo.  458;  Pomfrey  v.  Saratoga  Springs,  34  Hun,  607;  Klenk  v.  Wal- 
nut Lake,  51  Minn.  381;  People  v.  Blake,  60  Cal.  497;  Webb  v.  Port- 
land etc.  R.  R.  Co.,  57  Me.  117;  Perkins  v.  Field,  119  Mo.  149;  Hiner 
V.  Jeanpert,  65  111.  428. 

The  following  cases  show  facts  from  which  a  dedication  of  a  street 
or  highway,  and  acceptance  thereof,  cannot  be  inferred:  Cyr  v.  Ma- 
dore,  73  Me.  53;  Chicago  v.  Thompson,  9  111.  App.  524;  Manchester  v. 
Hoag,  66  Iowa,  649;  Lewis  v.  Portland,  25  Or.  133;  42  Am.  St. 
Rep.  772;  Ottawa  v.  Yentzer,  160  111.  509;  Mansur  v.  State,  60  Ind. 
357;  Mansur  v.  Haughey,  60  Ind.  364;  Moore  v.  Hawk,  57  Mo.  App. 
495;  Topeka  v.  Cowee,  48  Kan.  345. 

Acceptance  of  Dedication.— M  common  law,  there  must  be  both  & 
dedication  and  an  acceptance,  either  express  or  implied,  In  either 
event,  to  make  a  road  a  public  highway  by  dedication.  Unless  other- 
wise provided  by  statute,  a  dedication  without  acceptance  is,  in  law, 
merely  an  offer  to  dedicate,  and  such  offer  does  not  impose  any  bur- 
den, nor  confer  any  right,  upon  the  public  authorities,  unless  the 
road  is  accepted  by  them  as  a  highway.  The  rule,  therefore,  is,  that 
acceptance  upon  the  part  of  the  public,  is  necessary  to  a  valid  dedi- 
cation of  land  as  a  highway:  Denver  v.  Denver  etc.  R.  R.  Co.,  17  Colo. 
583;  Trine  v.  Pueblo,  21  Colo.  102;  People  v.  Reed,  81  Cal.  70;  15  Am. 
St.  Rep.  22;  Board  of  Supervisors  v.  Seal,  66  Miss.  129;  14  Am.  St. 
Rep.  545;  Commotiwealth  v.  Moorehead,  118  Pa.  St.  344;  4  Am.  St. 
Rep.  ."599;  Gentleman  v.  Soule,  32  111.  271;  83  Am.  Dec.  264;  Harper 
V,  State,  109  Ala.  66;  Lansburgh  v.  District  of  Columbia,  8  App.  (D. 
C.)  10;  Williams  v.  New  York  etc.  R.  R.  Co.,  39  Conn.  509;  New  York 
etc.  R.  R.  Co.  V.  New  Haven,  46  Conn.  2J7;  Forbes  v.  Balenseifer,  74 
111.  183;  Brushy  Mound  v.  McClintock,  150  111.  129;  Mansur  v.  State, 
60  Ind.  357;  Mansur  v.  Haughey,  60  Ind.  364;  Madison  v.  Gallagher, 
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159  111.  105;  State  v.  Tucker,  36  Iowa,  485;  Wilkins  v.  Barnes,  79  Ky. 
323;  White  v.  Bratlley,  Ct>  Me.  254;  Buskirk  v.  Strickland,  47  Mich. 
389;  Potter  v.  Safford,  50  Mich.  46;  Irving  v.  Ford,  65  Mich.  241;  Bal- 
timore etc.  R.  R.  Co.  V.  McColgan,  83  Md.  650;  St.  Louis  v.  St.  Louis 
University,  88  Mo.  155;  Vosseu  v.  Dautel,  110  Mo.  379;  Kansas  City 
Milling  Co.  V.  Riley,  133  Mo.  574;  Booraem  v.  North  Hudson  etc.  Ry. 
Co.,  39  N.  J.  Eq.  465;  Bissell  v.  New  York  etc.  R.  R.  Co.,  26  Barb.  630; 
In  re  Alley  In  Pittsburgh.  104  Pa.  St.  622;  Tower  v.  Rutland,  56  Vt. 
28;  Commonwealth  v.  Kelly,  8  Gratt.  632;  Boyd  v.  Woolwine,  40  W. 
Va.  282;  Dicken  v.  Liverpool  etc.  Coal  Co.,  41  W.  Va.  511;  Mahler  v. 
Brumder,  92  Wis.  477,  482. 

A  dedication  of  laud  to  public  use  as  a  highway  must  be  accepted 
and  appropriated  to  the  uses  intended,  and,  until  there  is  such  ac- 
ceptance, the  owner  may  withdraw  his  offer  and  appropriate  the  land 
to  any  other  purpose  he  may  choose:  Forbes  v.  Baleuseifer,  74  IlL 
183.  A  conveyance  of  land,  subsequent  to  an  offer  to  dedicate  It  for 
the  purposes  of  a  highway,  but  before  such  offer  has  been  accepted, 
Is  a  revocation  of  the  offer:  Trine  v.  Pueblo,  21  Colo.  102. 

The  marking  out  of  a  village  plat  does  not  necessarily  make  the 
space  a  public  way,  unless  the  public  authorities  accept  It  as  such: 
Buskirk  v.  Sti-ickland,  47  Mich.  389.  So  the  mere  surveying,  map- 
ping, and  laying  out  a  tract  of  land,  opening  a  street,  and  selling  lots 
upon  it,  does  not  make  such  street  a  public  highway:  Bissell  v.  New 
York  etc.  R.  R.  Co.,  26  Barb.  630.  There  can  be  no  dedication  ofland 
to  a  city  for  a  street  without  acceptance,  and  a  city  cannot  accept 
land  outside  of  its  territorial  limits  for  the  purposes  of  a  street:  St. 
Louis  V.  St.  Louis  University,  88  Mo.  155.  Neither  does  the  dedica- 
tion of  a  private  alley,  for  public  use,  make  it  a  public  highway, 
unless  it  Is  accepted  as  such  by  the  city:  In  re  Alley  in  Pittsburgh, 
104  Pa.  St.  622.  The  owner  of  land  may  withdraw  his  offer  of 
dedication  thereof  to  the  public  as  a  street  at  any  time  before  his 
offer  is  accepted.  The  mere  m.aking  of  sales  of  lots  with  reference  to 
a  map  designating  certain  streets  does  not,  therefore,  constitute  an 
Irrevocable  dedication  to  the  public.  As  between  him  and  the  public, 
his  act  alone  is  not  sufficient  to  constitute  an  irrevocable  dedication. 
And  the  acceptance  of  an  offer  of  the  dedication  of  a  street  must  be 
made  either  by  user  or  by  some  formal  act  of  acceptance  within  a 
reasonable  time.  An  acceptance  made  more  than  twenty  years  after 
the  offer  of  dedication  is  too  late:  People  v.  Reed,  81  Cal.  70;  15  Am. 
St.  Rep.  22. 

A  formal  acceptance  of  a  highway  is,  in  general,  unnecessary, 
where  the  intent  to  dedicate  clearly  appears,  and  the  land  has  been 
used  as  a  highway,  for  the  acceptance  may  be  established  by  user: 
Kansas  City  etc.  Co.  v.  Riley,  133  Mo.  574.  Thus,  when  land  is  ded- 
icated to  the  public  for  the  purposes  of  a  street,  and  is  used  for  such 
purposes  by  a  city,  an  ordinance  declaring  it  to  be  a  street  is  unuec- 
essary:  Taylor  v.  St.  Louis,  14  Mo.  20;  55  Am.  Dec.  89.  So,  where 
the  charter  of  %  city  provides  that  "whenever  any  street,  alley,  or 
lane  shall  be  oirened  to,  or  used  as  such  by,  the  public  for  the  period 
of  five  years,  the  same  shall  tliereby  become  a  street,  alley,  or  lane 
for  all  purposes,"  no  formal  act  of  acceptance  is  necessary  of  a  street 
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•or  alley,  which  has  been  open  to  the  public  use  for  over  twenty  years, 
having  been  surrendered  by  the  owners  of  the  fee:  Requa  v.  Roches- 
ter, 45  N.  Y.  129;  G  Am.  Rep.  52.  And  where  the  plaintiff  constructed 
a  road,  through  his  own  land,  which  he  permitted  the  public  to  use 
freely  for  two  or  three  years,  and  subsequently  closed  it  by  fences, 
it  was  held,  in  an  action  against  the  pathmaster  for  removing  the 
fences,  that,  where  the  Intention  of  the  owner  to  dedicate  the  road 
to  the  public  is  evident,  no  formal  or  official  acceptance  is  requisite 
to  constitute  a  highway  by  dedication:  Buchanan  v.  Curtis,  25  Wis. 
99;  3  Am.  Kep.  23. 

But  the  more  use  of  a  road  for  public  travel,  however  extensive 
that  use  may  be,  is  not  enough  to  make  the  road  a  highway  by  adop- 
tion, so  as  to  impose  upon  the  public  the  duty  of  keeping  it  in  repair. 
In  addition  to  this  there  must  be  evidence  of  some  public  act  of  rec- 
ognition, such  as  putting  the  road  in  the  rate  bills  of  the  highway 
^surveyor,  expending  money  thereon,  shutting  up  the  old  road,  leav- 
ing no  other  avenue  for  travel,  etc.;  Tower  v.  Rutland,  56  Vt.  28. 
To  constitute  a  highway  or  street,  by  dedication,  which  the  public 
authorities  are  bound  to  repair,  there  must  be  an  acceptance  of  it, 
as  such,  by  those  authorities,  but  this  may  be  proved  either  by  formal 
acceptance,  by  repairing,  or  probably  by  the  use  of  it  by  the  public 
for  many  years  with  the  knowledge  and  assent  of  such  authorities. 
Yet,  while  acceptance  by  formal  adoption  by  public  authorities,  or  by 
public  user,  is  necessary  to  impose  on  the  public  the  duty  to  keep  in 
repair  a  dedicated  highway  or  street,  that  is  not  essential  to  the  con- 
summation of  the  dedication  so  as  to  cut  off  the  owner  from  the  pow- 
er of  retraction,  or  to  subject  the  dedication  to  the  public  use,  when- 
ever, in  the  estimation  of  such  authorities,  the  wants  or  convenience 
of  the  public  require  it  for  the  pui-pose  for  which  it  was  originally 
given:  Board  of  Supervisors  v.  Seal,  t>6  Miss.  129;  14  Am.  St.  Rep. 

If  land  is  fenced  to  correspond  with  an  old  road  not  laid  out,  with- 
Yout  subsequent  acceptance  by  the  public,  there  is  no  highway  by  ded- 
jcation:  Brushy  Mound  v.  McClintock,  150  111.  129.  A  city's  accept- 
ance of  a  deed  to  a  street,  from  a  trustee,  who  holds  the  land  in 
trust,  is  not  an  acceptance  of  the  highway  by  the  public:  New  York 
etc.  R.  R.  Co.  V.  New  Haven,  46  Conn.  257. 

A  private  way  does  not,  however,  become  a  public  highway  merely 
because  the  public  are  for  many  years  permitted  to  travel  over  it: 
Palmer  v.  Falmer,  150  N.  Y.  139;  55  Am.  St.  Rep.  653. 

An  express  acceptance  of  a  road,  by  the  public  authorities,  is  not 
requisite  to  constitute  it  a  public  highway  after  a  dedication  thereof 
has  been  shoAvn.  Acceptance  may  be  shown  by  acts  of  recognition, 
acceptance,  and  claim,  as  by  proving  that  the  public  has  assumed 
<;are  and  control  of  the  way,  and  has  used,  worked,  and  improved 
it;  and  acceptance  is  implied  from  such  user,  work,  and  improve- 
meiits,  irrespective  of  the  lapse  of  any  definite  length  of  time,  as  ac- 
ceptance does  not  depend  upon  this:  Brakken  r.  Minneapolis  etc.  Ry. 
fS>.,  29  Minn.  41;  Bissell  v.  New  York  etc.  R.  R.  Co.,  26  Barb.  630; 
■.Oerl^erling  v.  Wunnenberg,  51  Iowa,  125;  State  v.  Tucker,  36  Iowa, 
4485,  487;  Witter  v.  Damitz,  81  Wis.  385;  CJorning  r.  Head,  86  Hun,  12; 
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Hartford  v.  New  York  etc.  R.  R.  Co.,  59  Conn.  250;  Denver  v.  Den- 
ver etc.  R.  R.  Co.  17  Colo.  583;  Hiner  v.  Jeanpert,  65  111.  428;  Ross  r. 
Thompson,  78  Ind.  90;  Kansas  Cdty  etc.  Co.  v.  Riley,  133  Mo.  574; 
Lansburgb  v.  District  of  Columbia.  8  App.  (D.  C.)  10;  Gentleman  v. 
Soule,  32  111.  271;  83  Am.  Dec.  264;  Dimon  v.  People,  17  111.  416;  Ed- 
wardsville  v.  Barnsback,  66  111.  App.  381;  Taylor  v.  Philippi,  35  W. 
Va.  654;  Nichols  v.  New  England  Furniture  Co.,  100  Mich.  230.  If 
there  has  been  no  acceptance,  there  is  of  course  no  highway,  how- 
ever long  It  may  have  been  used:  Laughliu  v.  Washington,  63  Iowa, 
652;  State  v.  McDauiel,  8  Jones,  284;  Mahler  v.  Brumder,  92  Wis. 
477. 

Mere  travel  is  not  evidence  of  acceptance:  Forbes  v.  Balenseifer,  74 
111.  183;  nor  will  mere  use  by  individual  members  of  the  community 
prove  it;  nor  wlU  unauthorized  repairs  by  a  street  commissioner, 
whether  sufficient  to  raise  an  estoppel  against  the  city  or  not:  White 
V.  Bradley,  66  Me.  254.  But  acceptance  by  the  public  does  arise 
where  the  municipal  authorities  do  not  punish  the  obstruction  of  an 
old  highway,  and  the  people  use  the  new  one:  Hobbs  v.  Lowell,  19 
Pick.  405;  31  Am.  Dec.  145.  Acceptance  may  be  manifested  by  some 
corporate  act,  or  acts  of  public  officers,  recognizing  and  adopting 
the  highway  as  public:  Harper  v.  State,  109  Ala.  66;  such  as  recog- 
nizing or  naming  a  strip  of  land  as  a  street  of  the  town  by  ordinance 
of  the  town  council:  Taylor  v.  Philippi,  35  W.  Va.  554;  or  placing  it 
on  the  map  of  roads  for  the  proper  district:  Forbes  v.  Balenseifer,  74 
111.  183.  It  has  been  held,  In  fact,  that  without  an  acceptance  of  a 
dedication  by  the  constituted  representative  of  the  public  in  its  or- 
ganic capacity,  it  is  ineffectual:  Wilkins  v.  Barnes,  79  Ky.  323.  Pub- 
lic user  alone,  when  sufficiently  general  and  long  continued,  will  con- 
stitute an  acceptance  of  a  road  or  street  as  a  highway:  Adanjs  v.  Iron 
Cliffs  Co.,  78  Mich.  271;  18  Am.  St.  Rep.  441.  Contra,  Richmond  v. 
Stokes,  31  Gratt.  713. 

In  low  a,  it  is  doubted  whether,  under  the  code  of  that  state,  user 
is  in  any  case  sufficient  to  establish  the  public  character  of  a  street 
in  a  city;  but,  if  so,  such  user  must  be  shown  to  be  open,  notorious, 
and  continuous  for  such  a  length  of  time  as  that  an  acceptance  on 
the  part  of  the  city  can  be  presumed.  The  use  of  the  street  by  the 
public,  with  knowledge  by  the  city,  for  two  or  three  weeks  Is  not 
sufficient:  Laughlin  v.  AVashington,  63  Iowa,  652,  655.  In  Virginia, 
the  mere  user,  by  the  public,  of  the  locus  in  quo,  does  not  of  itself 
constitute  an  acceptance,  without  regard  to  the  character  of  the 
use  and  the  cii'cum stances  and  length  of  time  under  which  it  Is 
claimed  and  enjoyed;  but  where  property  in  a  town  is  set  apart  for 
public  use,  and  Is  enjoyed  as  such,  and  public  and  private  rights  ac- 
quired with  reference  to  it  and  to  its  enjoyment,  the  law  presumes 
such  an  acceptance  on  the  part  of  the  public  as  will  operate  an  es- 
toppel In  pais,  and  preclude  the  owner  from  revoking  the  dedication: 
Richmond  v.  Stokes,  31  Gratt.  713.  Acceptance  of  one  side  of  a 
street  is  an  acceptance  of  the  whole  dedication:  Southern  Pac.  R.  R. 
Co.  v.  Ferris,  93  Cal.  263.    Compare  Commonwealth  v.  Royce,  162 
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Proof  of  Dedication.  ~lv.  Illinois,  the  inference  that  an  owner  of 
land  has  dedicated  it  to  the  public  tor  use  as  a  street  or  highway 
ean  only  be  di'awn  from  acts  which  show  an  actual  intention  to  so 
dedicate  it,  or  from  acts  which  equitably  estop  the  owner  from 
denying  such  intention:  McKey  v.  Hyde  Park  Village,  134  U.  S. 
84,  97.  98;  Ottawa  v.  Yentzer,  IGO  111.  509;  Moffett  v.  South  Paris 
Commrs.,  138  111.  620;  Chicago  v.  Johnson,  98  III.  618;  Kyle  v.  Logan, 
87  111.  64:  Fox  v.  Virgin,  5  111.  App.  515;  Harper  v.  Dodds,  3  111.  App. 
331;  Shugart  v.  Halliday,  2  111.  App.  45.  See,  also,  Starr  v.  People, 
17  Colo.  458.  The  voluntary  use  of  a  way  by  the  public,  with  the 
assent  of  the  owner,  is  not  of  itself  sufficient,  In  that  state,  to  malie 
It  a  public  highway;  but  such  use  and  assent,  in  connection  with 
proof  of  actual  recognition  and  repair  by  the  public  authorities,  may 
warrant  a  jury  in  finding  that  the  way  is  a  public  highway:  Harper 
V.  Dodds.  3  111.  App.  331;  Dimon  v.  People,  17  111.  416;  Kyle  v.  Logan, 
87  111.  64.  In  other  states,  as  elsewhere  shown  in  this  note,  the  ex- 
istence of  a  highway  may  be  established  by  user.  A  dedication  may 
be  presumed  from  circumstances  from  which  the  consent  of  the 
owner  of  the  soil  may  be  inferred:  Hobbs  v.  I^well,  19  Pick.  405;  31 
Am.  Dec.  145. 

If  the  conduct  and  declarations  of  the  owner  are  relied  on  to 
establish  a  dedication,  any  act  of  his  satisfactorily  showing  an  inten- 
tion to  dedicate  is  sufficient;  biit,  in  arriving  at  a  conclusion  as  to 
whether  an  act  was  done  by  a  landowner  with  the  intent  to  dedi- 
cate his  land  to  the  public  use,  the  location  of  the  property  and  all 
Its  surroundings  must  be  considered.  For  example,  the  intention  to 
dedicate  is  more  readily  presumed  with  respect  to  urban  property 
than  to  country  property;  and  more  freely  with  respect  to  well  set- 
tled or  frequented  country  than  it  is  in  regard  to  wild,  wood,  waste, 
or  unfrequented  land:  Moffett  v.  South  Park  Commrs.,  138  111.  620. 
If  every  act  of  the  owner  relied  on  to  show  a  common-law  dedication 
of  a  part  of  a  lot  for  a  street  is  susceptible  of  an  explanation  con- 
sistent with  the  theory  that  there  was  no  such  dedication,  and  every 
act  of  the  owners  has  been  in  resistance  of  the  claim  of  an  easement, 
no  dedication  can  be  found:  Chicago  v.  Johnson,  98  111.  618,  621. 
Neither  is  dedication  established  where  the  evidence,  in  all  its  bear- 
ings, tends  only  to  prove  the  lack  of  any  settled,  definite  purpose 
on  the  part  of  the  owner  of  the  land:  Mason  v.  Chicago,  163  111.  351. 
As  a  dedication  of  land  for  the  purposes  of  a  highway  rests  entirely 
on  the  intent  or  assent  of  the  owner,  the  evidence  of  acts  and  decla- 
rations tending  to  show  a  dedication  must  be  of  such  a  deliberate 
and  decisive  character  as  to  leave  no  doubt  of  the  owner's  intention: 
Lewis  V.  Portland,  25  Or.  133;  42  Am.  St.  Rep.  772;  Moore  v.  Hawk, 
57  Mo.  App.  495;  Vossen  v.  Dautel,  116  Mo.  379;  Starr  v.  People,  17 
Colo.  458.  The  maintenance  of  gates  and  bars  across  a  traveled  way 
negatives  an  intention  to  dedicate  the  way  to  public  use:  State  v. 
Green,  41  Iowa,  693;  Cyr  v.  Madore,  73  Me.  53;  and  a  failure,  for  a 
few  years,  to  maintain  gates  and  bars,  which  have  existed,  leaving 
the  highway  open,  does  not,  of  itself,  prove  a  change  of  Intention: 
Cyr  T.  Madore,  73  Me.  53.    The  presumption  of  dedication  arising 
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merely  from  circumstances  may  be  rebutted:  Mansur  T.  Haughey, 
60  Ind.  364. 

A  street  may  be  shown  to  be  a  public  thoroughfare  by  evidence  ot 
dedication,  acceptance,  and  user:  Garnett  v.  Slater,  56  Mo.  App.  207; 
Dickerson  v.  Detroit,  99  Mich.  498.  To  establish  the  character  of  the 
locality  where  an  injury  occurred  as  a  part  of  a  public  street,  nothing 
more  is  essential  than  to  show  that  it  was  in  the  actual  possession  of 
the  city  and  open  and  used  by  the  public  as  a  thoroughfare  at  the 
time,  without  proof  of  formal  dedication:  Garnett  v.  Slater,  56  Mo. 
App.  207;  Maus  v.  Springfield,  101  Mo.  613;  but  no  duty  is  imposed 
upon  the  city  to  lieep  a  street  in  repair  until  after  dedication  and  ac- 
ceptance, though  It  will  be  liable  after  acceptance  by  user, 
for  injuries  caused  by  defects  in  the  street:  Garnett  v.  Slater, 
56  Mo.  App.  207;  Salida  v.  McKenna,  16  Colo.  523;  Blodgett 
V.  Royalton,  17  Vt.  40;  42  Am.  Dec.  476. 

Permissive  User  or  License.  —The  mere  fact  of  acquiescence  on  the 
part  of  the  owner  in  the  use  and  enjoyment  of  a  way  by  the  public, 
as  a  public  road  or  highway,  does  not  create  the  presumption  of  a 
dedication,  until  after  the  lapse  of  twenty  years,  without  some  clear 
and  unequivocal  act  on  his  part  amounting  to  an  explicit  manifesta- 
tion of  his  intention  to  make  a  permanent  gift  of  the  road  to  the 
public:  Hoole  v.  Attorney  General,  22  Ala.  190,  196.  User  of  the 
road,  by  the  public,  for  a  considerable  length  of  time  without  objec- 
tion by  the  owner  of  the  land,  may  increase  the  weight  of  the  evi- 
dence, if  any  there  be,  arising  from  acts  or  declarations  of  the  own- 
er. Indicating  his  Intent  to  dedicate.  But  mere  user,  without  such 
acts  or  declarations,  unless  for  a  period  of  time  corresponding  to 
the  statutory  limitation  of  real  actions,  cannot  be  held  sufllcient 
to  vest  the  easement  in  the  public  as  by  prescription:  Starr  v.  Peo- 
ple, 17  Colo.  458,  460.  A  dedication,  from  a  user  of  twenty  years, 
may  be  presumed,  but  the  presumption  Is  not  conclusive,  as  the  own- 
er may  show  any  fact  that  will  overcome  it:  Kyle  v.  Logan,  87  111. 
64,  67.  In  determining  whether  there  was  such  acquiescence  In  the 
use  of  a  way  as  is  necessary  to  establish  a  public  right,  it  must  al- 
ways be  borne  in  mind  that  mere  permission  Is  not  enough.  There 
must  be  something  to  show  that  such  permission  was  accompanied 
with  knowledge  or  reason  to  believe  that  the  way  was  used  under  a 
claim  of  public  right.  Until  then,  no  question  of  acquiescence  can 
arise:  Sprow  v.  Boston  etc.  R.  R.  Co.,  163  Mass.  330,  342.  While  a 
dedication  may  be  inferred  from  a  long  and  uninterrupted  user  by 
the  public,  with  the  knowledge  and  consent  of  the  owner,  mere 
knowledge  and  nonaction,  or  failure  of  the  owner  to  assert  his  rights, 
is  not  conclusive  evidence  of  a  dedication,  for  It  may  be  rebutted. 
The  landowner  is  always  allowed  to  show  facts  and  circumstances 
to  overcome  the  presumption:  Cobum  v.  San  Mateo  County,  75  Fed. 
Rep.  520,  535.  So,  a  mere  tacit  permission  or  license  by  a  landowner 
does  not  give  the  public  a  right  by  prescription.  If,  therefore,  a  land- 
owner, for  a  long  period  of  years,  permits  the  residents  of  a  neigh- 
boring village,  and  visitors  thereto,  to  pass  throxigh  his  gate,  and  over 
bis  land,  to  an  attractive  beach  on  the  seashore,  this  creates  no  pre- 


768  Whitesides  v.  Green.  [Utah, 

Bcriptlve  right  to  a  public  road  through  his  land:  Cobum  v.  San 
Mateo  County,  75  Fed.  Rep.  520,  532. 

The  authorities  are  direct  and  clear  to  the  effect  that,  to  establish 
a  highway  by  implied  dedication,  there  must  be  unequivocal  and 
satisfactory  proof  of  the  IntentiAu  of  the  party,  whose  dedication 
Is  claimed,  to  grant  the  easement  to  the  public.  Hence,  if  there  is 
no  evidence  of  an  intention  to  dedicate  the  way  to  the  public,  ex- 
cept the  mere  fact  that  they  have  used  it,  with  the  knowledge,  per- 
mission, or  acquiescence  of  the  owner,  or  if  there  are  any  acts  which 
Indicate  the  intention  of  the  owner  of  the  soil  to  reserve  the  control 
to  himself,  lilie  the  erection  of  a  fence  and  gate,  it  cannot  be  said  that 
the  Intention  is  established,  and  the  road  does  not  become  a  high- 
way, however  long  It  may  have  been  used,  even  beyond  the  period 
of  twenty  years.  Such  permissive  use.  In  the  absence  of  any  inten- 
tion to  dedicate.  Is  but  a  mere  license,  which  may  be  revolted  at  the 
pleasure  of  the  owner:  White  v.  Bradley,  66  Me.  254;  Ramthun  v. 
Half  man,  58  Tex.  551;  Harper  v.  Dodds,  3  111.  App.  331;  Field  v. 
Mark,  125  Mo.  502;  Worthlngton  v.  Wade,  82  Tex.  26;  Coberly  v.  But- 
ler, 63  Mo.  App.  556;  State  v.  Horn,  35  Kan.  717;  Commissioner  of 
Highways  v.  Riker,  79  Mich.  551;  Fall  River  etc.  Works  v.  Fall 
River,  110  Mass.  428;  Fox  v.  Virgin,  5  111.  App.  515;  DIcken  v.  Liver- 
pool etc.  Coal  Co.,  41  W.  Va.  511;  Kansas  City  etc.  Ry.  Co.  v.  Wool- 
ard,  60  Mo.  App.  631;  Ottawa  v.  Yentzer,  160  111.  509;  Tucker  v.  Con- 
rad, 103  Ind.  349;  Morgan  v.  Lombard,  26  La.  Ann.  462;  Cyr  v.  Ma- 
dore,  73  Me.  53;  Cooper  v.  Monterey  County,  104  Cal.  437;  Sharp  v. 
Mynatt,  1  Lea,  375;  Jones  v.  Phillips,  59  Ark.  35;  Huffman  v.  Hall, 
102  Cal.  26;  State  v.  Mitchell,  58  Iowa,  567:  Frankford  etc.  Ry.  Co. 
V.  Philadelphia,  175  Pa.  St.  120;  Lewis  v.  Portland,  25  Or.  133;  42 
Am.  St.  Rep.  772;  People  v.  Livingston,  27  Hun.  105;  63  How.  Pr. 
242;  Torres  v.  I'algoust,  37  La.  Ann.  497. 

Thus,  the  mere  fact  that  people  may  have  traveled  over  the  way 
In  question,  and  that  it  may  sometimes  have  been  denominated  a  high- 
way, does  not  make  it  such,  though  such  travel  may  have  been  per- 
mitted, without  objection,  for  over  twenty  years.  Consequently,  if  a 
short  piece  of  road,  having  no  connection  with  prominent  points,  Is 
used  only  by  a  neighborhood,  and  has  never,  in  any  way,  been  re- 
garded by  the  public  authorities  as  a  highway.  It  cannot  be  consid- 
ered a  public  highway  in  the  legal  sense  of  that  term:  Harper  v» 
Dodds,  3  111.  App.  331,  335.  The  bare  fact  that  a  farmer  leaves  a 
lane  open  through  his  farm  for  his  own  convenience,  and  permits 
the  public  to  use  it  as  a  highway,  does  not  authorize  an  Inference 
that  he  intends  to  dedicate  such  road  to  the  public.  It  Is  a  mere 
license  revocable  at  pleasure:  Kansas  City  etc.  Ry.  Co.  v.  Woolard, 
60  Mo.  App.  631;  Coberly  v.  Butler,  63  Mo.  App.  556;  Stacey  v.  Miller, 
14  Mo.  478;  55  Am.  Dec.  112.  So  the  fact  that  an  owner  permits 
the  public  generally  to  pass  over  a  strip  of  land  in  connection  with 
Its  use  by  himself  and  his  tenants  does  not  show  an  intent  to  dedi- 
cate the  strip  to  public  use,  where  he  has,  at  times,  maintained 
gates  across  the  strip  and  exercised  other  acts  of  ownership:  Field 
V.  Mark,  125  Mo.  502,    And  mere  passive  acquiescence,  with  knowl- 
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edge,  by  the  owner  of  an  uninclosed  and  unimproved  lot  In  a  towi»» 
or  city,  in  its  use  by  tlie  public,  for  tlie  purposes  of  a  street  or  higli- 
way,  until  such  tinie  as  he  may  be  able  and  willing  to  iihprove  it, . 
Is  not  a  dedication  thereof:  Tucker  v.  Conrad,  103  Ind.  349,  353.. 
So  if  a  landowner  on  a  highway  erects  a  building  or  solid  wall  stand- - 
ing  back  from  the  highway,  the  fact  that  the  strip  between  the- 
building  or  wall  and  the  highway  has  been  used  by  the  public  for 
more  than  twenty  years  is  not  conclusive  evidence  that  the  strip  ha* 
become  a  part  of  the  highway:  Fall  River  Print  Works  v.  Fall  River, 
110  Mass.  128.  An  unexecuted  license  to  open  a  highway  has  no 
efficacy  to  establish  the  existence  of  such  highway:  Curtiss  v.  Hoyt,. 
19  Conn.  154;  48  Am.  Dec.  149. 

While  the  mere  user  by  the  public  of  land  for  a  public  highway 
under  a  mere  license,  which  is  subject  at  any  time  to  revocation,  af- 
fords no  foundation  from  which  to  infer  a  dedication,  as  such  use 
is  not  under  a  claim  of  right,  yet  the  right  of  the  public  does  accrue; 
by  such  acquiescence  as  carries  with  it  the  intention  of  the  owner- 
of  the  fee  to  subject  it  to  the  public  use;  and  it  has  been  held  that 
mere  acquiescence  for  twenty  years,  unaccompanied  by  any  act 
which  repels  the  presumption  of  such  Intention,  is  conclusive  evi- 
dence of  abandonment  to  the  public:  Wood  v.  Hurd,  34  N.  J.  L.  87. 
Other  cases  hold  that  if  the  public,  with  the  knowledge  of  the  own- 
er of  land,  has  claimed  and  continuously  exercised  the  right  of  us- 
ing it  for  a  public  highway,  for  a  period  equal  to  that  fixed  by  the 
statute  for  bringing  actions  of  ejectment,  their  right  to  the  highway, 
as  against  the  owner,  is  complete,  there  being  no  proof  that  the  road 
was  so  used  by  leave,  favor,  or  mistake:  Onstott  v.  Murray,  22  Iowa,. 
457,  468. 

Time  of  User  as  Evidence  of  Dedication.— The  creation 'of  a  high- 
way by  dedication  does  not  as  in  prescription  depend  upon  duration 
of  user,  but  upon  the  fact  of  user  with  the  assent  of  the  owner.  It 
is  his  intention,  not  the  length  of  user,  which  determines  the  exist- 
ence of  a  highway  where  circumstances  are  relied  upon  to  establishb 
It.  Time  Is  not  an  essential  ingredient  in  the  act  of  dedication,  wherfr 
it  rests  upon  express  declaration  or  act,  because  It  takes  effect  in- 
stantaneously; but  it  is  a  material  element  in  the  evidence  of  dedica- 
tion, where  it  rests  upon  user  under  the  acquiescence  of  the  owner 
of  the  fee.  Whenever  an  intention  to  dedicate  is  found  to  exist,  the 
dedication  becomes  complete,  upon  acceptance  by  the  public,  in  states 
where  such  acceptance  is  essential  to  conclude  the  donor.  The  length 
of  time  necessary  to  raise  a  presumption  of  dedication  from  user 
must,  therefore,  depend,  necessarily,  upon  the  circumstances  of  each* 
particular  case;  no  absolute  rule  can  be  laid  down  to  govern  it:  See 
Bissell  v.  iVew  York  etc.  R.  R.  Co.,  2f>  Barb.  630;  Mason  v.  Sioux 
Falls,  2  S.  Dak.  640;  39  Am.  St.  Rep.  802;  Connehan  v.  Ford,  9  Wis. 
240;  State  v.  Marbel.  4  Ired.  318;  Hiner  v.  Jeanpert,  65  111.  428;  Quinns 
V.  State,  49  Ala.  353;  State  v.  Birmingham,  74  Iowa,  407;  May  berry 
v.  Standlsh,  56  Me.  342;  Carr  v.  Kolb,  99  Ind.  53;  Hays  v.  State,  8 
Ind.  425;  Cemetery  Assn.  v.  Meninger,  14  Kan.  312;  Livingston  v. 
Mayor,  8  Wend.  85;  22  Am.  Dec.  622;  Schenley  v.  Commonwealth,  38> 
Pa.  St.  29;  78  Am.  Dec.  359;  Ayers  v.  State,  59  Ark.  26,  31. 
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Acts  of  an  unequivocal  nature  on  the  part  of  the  owner  and  the 
public  may  establish  a  highway  by  implied  dedication  in  a  very  short 
time.  Usel"  for  twenty  years  or  for  the  full  statutory  period  is  not, 
therefore,  necessary,  where  the  intent  to  dedicate  is  clear,  and  the 
public  have  impliedly  accepted  the  dedication:  Connehan  v.  Ford,  9 
Wis.  2-tO;  Bissell  v.  New  York  etc.  R.  R.  Co.,  26  Barb.  630;  Stacey 
V.  Miller,  11  Mo.  478;  55  Am.  Dec.  112;  Ward  v.  Farwell,  6  Colo.  66; 
Hays  V.  State,  8  Ind.  425;  Ross  v.  Thompson,  78  Ind.  90;  Kansas 
City  etc.  Co.  v.  Riley,  133  Mo.  574;  Kyle  v.  Logan,  87  111.  64.  The  use 
of  land  for  a  highway  for  such  length  of  time  that  public  accommo- 
dation and  private  rights  might  be  materially  affected  by  an  interrup- 
tion of  the  enjoyment,  would  be  evidence  that  the  owner  intended  a 
dedication  to  the  public:  State  v.  Hill,  10  Ind.  219.  A  dedication  of 
land  to  public  use  as  a  street  may  be  inferred  from  its  use  as  a 
street  for  a  much  shorter  period  than  would  be  required  to  create 
title  by  prescription:  Mason  v.  Sioux  Falls,  2  S.  Dak.  640;  39  Am.  St. 
Rep.  802.  Whether  the  user  has  been  continued  for  such  length  of 
time,  and  is  of  such  a  character,  as  to  show  a  dedication  is  ordinarily 
a  question  for  the  jury:  Cemetery  Assn.  v.  Meninger,  14  Kan.  312. 
A  dedication  of  land  for  a  public  highway  may  be  presumed  against 
a  married  woman  from  the  fact  of  its  long-continued  use  as  such  by 
the  public  during  the  continuance  of  a  lease  of  the  premises  to  her, 
and  her  failure  to  resume  her  rights  as  a  reversioner  for  four  or 
five  years  after  the  expiration  of  the  lease,  and  until  after  the  street 
has  been  graded  and  paved.  Twenty-one  years'  adverse  enjoyment 
Is  not  necessary  to  perfect  the  presumption:  Schenley  v.  Common- 
wealth, 36  Pa.  St.  29;  78  Am.  Dec.  859. 

"Where  the  only  evidence  of  dedication,"  says  Van  Syckel,  J.,  in 
Wood  V.  Hurd,  34  N.  J  .L.  87,  90,  "is  user  by  the  public,  unaccom- 
panied by  any  circumstance  or  act  Indicating  an  Intention  to  dedi- 
cate, or  where  the  public,  or  individuals,  have  not  acted  upon  the 
acquiescence  in  such  a  way  that  its  retraction  would  materially  af- 
fect the  public  accommodation  and  private  rights,  and  thus  evince 
bad  faith  in  the  owner,  the  weight  of  authority  is,  that  such  user, 
from  analogy  to  the  statute  of  limitations,  must  be  for  twenty  years, 
to  establish  the  public  right.  This  view  of  the  law  is  supported  by 
the  authorities,  and  will  reconcile  a  mass  of  cases  in  which  the 
courts  have  spoken  of  time  with  reference  to  the  particular  facts  of 
the  case  before  them."  That  a  user  must  exist  for  twenty  years, 
or  for  a  shorter  time,  prescribed  by  statute,  before  the  public  right 
can  be  established  by  user,  in  the  absence  of  any  intention  of  the 
owner  to  dedicate,  see  Cunningham  v.  Hendricks,  89  Wis.  632; 
Starr  v.  People,  17  Colo.  458:  Huffman  v.  Hall,  102  Cal.  26;  State  v. 
Marble,  4  Ired.  318;  Haywood  v.  Charlestown,  34  N.  H.  23;  State  v. 
Wolf,  112  N.  C.  889;  Eames  v.  Northumberland,  44  N.  H.  67;  State  v. 
Horn,  35  Kan.  717;  May  berry  v.  Inhabitants  of  Standish,  56  Me.  342; 
Madison  v.  Gallagher,  159  111.  105;  Wheatfield  v.  Grundmann,  164 
111.  250,  252;  Kansas  City  etc.  Co.  v.  Riley,  133  Mo.  574;  State  v. 
Wolf,  112  N.  C.  889:  State  v.  Young,  27  Mo.  259. 

It  is  said  by  Henshaw,  J.,  delivering  the  opinion  of  the  court  in 
Schwerdtle  y.  County  of  Placer,  108  Cal.  589,  593,  that:  "If  a  dedica- 
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tlon  Is  sought  to  be  established  by  a  use  which  has  continued  s 
short  time — not  long  enough  to  perfect  the  rights  of  the  public  under 
the  rules  of  prescription— then  truly  the  actual  consent  or  acquies- 
cence of  the  owner  is  an  essential  matter,  since  without  it  no  dedi- 
cation could  be  proved  and  none  could  be  presumed;  but  where  this 
actual  consent  and  acquiescence  can  be  proved,  then  the  length  of 
time  of  the  public  use  ceases  to  be  of  any  importance,  because  the 
offer  to  dedicate,  and  the  acceptance  by  use,  both  being  shown,  the 
rights  of  the  public  have  immediately  vested.  But  where  the  claim 
of  the  public  rests  upon  long-conjtinued  adverse  use,  that  use  estab- 
lishes against  the  owner  the  conclusive  presumption  of  consent,  and 
80  of  dedication.  It  affords  the  conclusive  and  indisputable  pre- 
sumption of  knowledge  and  acquiescence,  while  at  the  same  time  it 
negatives  tlie  idea  of  a  mere  license."  In  the  absence  of  any  statute, 
the  common-law  rule,  as  to  the  presumption  of  a  dedication  of  land 
as  a  public  highway  by  adverse  user,  prevails  in  California: 
Schwerdtle  v.  County  of  Placer,  108  Cal.  589,  If  user  alone  is  relied 
on  as  evidence  of  a  dedication  of  a  right  of  way  to  the  public,  it 
must  continue  the  length  of  time  necessary  to  bar  an  action  to  re- 
cover the  possession  of  land:    State  v.  Young,  27  Mo.  259. 

Many  cases  hold  that  an  uninterrupted  user  of  land  by  the  public 
as  a  highway,  with  the  knowledge  and  acquiescence  of  the  owner, 
for  twenty  years,  or  more,  or  for  the  period  prescribed  by  the  local 
statute  of  limitations,  and  which  user  Is  not  merely  permissive, 
raises  a  presumption  of  a  grant  from  the  owner,  confers  a  right  in 
the  public,  and  bars  the  owner.  In  other  words,  user  of  land  as  a 
highway,  for  the  statutory  period,  conclusively  establishes  the  dedi- 
cation of  the  land  for  that  purpose;  State  v.  Marble,  4  Tred.  318; 
Onstott  V.  Murray,  22  Iowa,  457;  Askew  v.  Wynne,  7  Jones,  22; 
French  v.  Marstln,  24  N.  H.  440;  57  Am.  Dec.  294,  and  note;  State  y. 
Hunter,  5  Ired.  3G0;  44  Am.  Dec.  41;  Gerberling  v.  Wunnenberg,  51 
Iowa,  125;  Campau  v.  Detroit,  104  Mich.  560;  Hart  v.  Trustees,  15 
Ind.  220;  Ross  v.  Thompson,  78  Ind.  90;  State  v.  Wilkinson,  2  Vt. 
480;  21  Am.  Dec.  .560;  Livingston  v.  Mayor,  8  Wend.  85;  22  Am.  Dec. 
622;  Reed  v.  Northfield,  13  Pick.  94;  23  Am.  Dec.  662;  Plummer  v. 
Sheldon,  94  Cal.  533;  Valentine  v.  Boston,  22  Pick.  75;  33  Am.  Dec. 
711;  Corning  v.  Head,  86  Hun,  12;  Western  Ry.  v.  Alabama  etc.  R. 
R.  Co.  96  Ala.  272;  Onstott  v.  Murray,  22  Iowa,  457;  Witter  v. 
Damitz.  81  Wis.  385;  McLemore  v.  McNelev,  56  Mo.  App.  556. 

If,  however,  there  is  any  question  as  to  the  nature  or  character 
of  the  use,  an  uninterrupted  user  with  the  knowledge  and  acquies' 
cence  of  the  owner  would  not  necessarily  give  title  to  the  public,  al- 
though such  user  might  have  been  continued  much  longer  than 
twenty  years  or  for  many  years  beyond  the  time  fixed  by  statute  as 
the  period  of  limitations  for  real  actions.  So,  while  long-continued, 
uninterrupted  public  use  of  a  way  Is  a  proper  element  of  proof  to 
establish  the  existence  of  a  highway  by  dedication,  evidence  of  a 
mere  permissive  user  is  of  no  effect,  for  the  public  use  of  a  way  as  a 
"highway,"  excludes  the  idea  of  permissive  use.  The  presumption, 
therefore,  arising  from    evidence  of    long- continued,  uninterrupted 
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use  of  a  way,  that  there  has  been  a  legal  location  at  some  forgotten 
period  In  the  past,  is  one  of  fact,  according  to  some  authorities,  and 
liable  to  be  rebutted,  especially  by  proof  that  the  use  was  by  the 
mere  sufferance  or  tolerance  of  the  OAvner,  and  was  unaccompanied 
by  any  other  fact  tending  to  show  a  dedication:  Mayberry  v.  Stand- 
ish,  56  Me.  342;  Torres  v.  Falgoust,  37  La.  Ann.  497;  Fall  River 
Print  Works  v.  Fall  River,  110  Mass.  428;  Lewis  v.  Portland,  25  Or. 
133;  42  Am.  St.  Rep.  772;  State  v.  Wolf,  112  N.  C.  889;  Kyle  v.  Lo- 
gan, 87  111.  64;  Ottawa  v.  Yentzer,  160  111.  509.  Twenty-five  years' 
uninterrupted  use  of  land  as  a  public  thoroughfare  does  not  amount 
to  a  dedication,  where  the  owner  frequently  asserted  his  rights 
against  the  public  during  such  time:  Quinn  v.  State,  49  Ala.  353.  So, 
a  user  by  the  public,  for  over  twenty  years,  of  a  passageway  to  a 
wharf  and  warehouse,  the  owner  always  controlling,  claiming  to 
own,  and  keeping  one  end  of  the  way  inclosed,  does  not  constitute 
a  dedication  to  a  public  use,  because  such  use  by  the  public  is  not 
inconsistent  with  private  ownership:  Lewis  v.  Portland,  25  Or.  133; 
42  Am.  St.  Rep.  772.  A  private  way  cannot  be  converted  into  a  pub- 
lic way  by  any  length  of  user  as  a  private  way:  State  v.  Tucker,  36 
Iowa,  485,  487.  User  of  itself  ought  not  to  be  evidence  of  dedication 
In  a  country  where  roads  and  highways  are  enjoyed  over  lands  with- 
out any  autliority  of  law,  and  by  the  tacit  permission  of  the  owners, 
but  witliout  any  acts  showing  an  intention  to  appropriate  and  yield 
the  property  to  public  use.  Other  facts  and  circumstances  ought  to 
be  shown  which  might  not  only  evidence  an  intention  to  devote  the 
use  of  the  property  to  the  public,  but  an  actual  appropriation:  Gar- 
diner V.  Tisdale,  2  Wis.  253;  60  Am.  Dec.  407. 

Unoccupied  Lands. — TJie  mere  user  of  wild,  vacant,  timber,  unculti- 
vated, or  unoccupied  lands,  with  the  acquiescence  of  the  owner,  is 
not  sufficient  to  give  tbe  public  a  title  to  any  part  of  the  land  as  a 
highway,  either  by  prescription  or  dedication,  although  such  use  has 
continued  for  over  twenty  years:  Fox  v.  Virgin,  11  111.  App.  513;  5 
111.  App.  515;  Worthington  v.  Wade,  82  Tex.  26;  Cunningham  v.  San 
Saba  County,  1  Tex.  Civ.  App.  480;  State  v.  Horn,  35  Kan.  717;  Gra- 
ham v.  Hartnett,  10  Neb.  517;  Gulf  etc.  Ry.  Co.  v.  Montgomery,  85 
Tex.  64;  Kyle  v.  Logan,  87  111.  64;  Harper  v.  Dodds,  3  111.  App.  331. 
Contra,  Dimon  v.  People,  17  111.  416;  Ely  v.  Parsons,  55  Conn.  83. 
In  order  to  establish  a  public  highway,  by  prescription,  over  unin- 
closed  lands,  there  must  be  something  more  than  mere  travel  over 
It  by  the  public.  It  must  appear  that  the  user  is  under  a  claim  of 
right  in  the  public,  and  not  by  mere  acquiescence  on  the  part  of  the 
owner:  Brushy  Mound  v.  McClintock,  150  111.  129.  And  to  establish 
it  by  dedication,  there  must  be  some  act  indicating  an  intent  to  dedi- 
cate the  road  to  public  use:  Rathman  v.  Norenberg,  21  Neb.  467. 
With  respect  to  such  lands  much  stronger  evidence  of  a  dedication 
or  prescriptive  right  is  required  than  in  other  cases:  Onstott  v.  Mur- 
ray, 22  Iowa,  457;  Moflfett  v.  South  Park  Commrs.  138  111.  620.  A 
road  over  government  lands  cannot  be  established  by  prescription, 
dedication,  or  limitation:  Smith  v.  Smith,  34  Kan.  293;  Phipps  v. 
State,  7  Blackf.  512;  Cyr   t.  Madore,  73  Me.  53. 
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Definite  Line— Deviations— The  public  cannot  acquire  a  right,  either 
by  prescription  or  dedication,  to  pass  over  a  tract  of  land  generally. 
The  right  must  be  confined  to  a  definite,  certain,  and  precise  line  of 
way:  Gentleman  v.  Soule,  32  111.  271;  83  Am.  Dec.  264;  Friel  v.  Peo- 
ple, 4  Col.  App.  259;  Ottawa  v.  i'entzer,  160  111.  509;  Brushy  Mount  v. 
McClintocli,  150  111.  129;  Johnson  v.  Lewis,  47  Arlj.  66;  Bryan  v.  East 
St.  Louis,  12  111.  App.  390;  Owens  v.  Crosset,  105  111.  354;  Madison  v. 
Gallagher,  159  111.  105;  Short  v.  Walton,  61  Ga.  28;  Manrose  v.  Park- 
er, 90  111.  581.  To  establish  a  highway  by  prescription,  there  must 
be  a  certain  well-defined  line  of  travel  in  the  same  place  over  the 
entire  route  for  the  time  required.  A  highway  cannot  be  held  to  be 
established  by  prescription,  when  the  proof  shows  only  an  indefinite 
and  indiscriminate  use  of  a  wide  extent  of  country,  over  an  unde- 
fined way  of  travel,  or  when  it  shows  that  the  way  has  been 
changed  as  the  people  saw  fit,  to  avoid  obstructions,  or  for  con- 
venience: South  Branch  R.  R.  Co.  v.  Parlcer,  41  N.  J.  Eq.  489;  Friel 
V.  People,  4  Col.  App.  259;  Short  v.  Walton,  61  Ga.  28;  Owens  v. 
Crosset,  105  III.  354.  The  time  during  which  various  and  distinct 
lines  of  travel  have  been  used  cannot  be  so  united  as  to  malie  up  the 
requisite  time  to  establish  a  right  by  prescription  to  a  given  single 
line  of  road:  Bryan  v.  East  St.  Louis,  12  111.  App.  390.  If  a  highway 
is  laid  out  with  its  center  on  a  section  line,  the  mere  use  by  the  pub- 
lic for  highway  purposes  of  laud  a  few  rods  off  of  such  line,  for  a 
period  of  twenty  years,  does  not  give  title  by  prescription  or  dedica- 
tion, where  there  has  been  a  mistalie  as  to  the  location  of  the  sec- 
tion line,  because  the  use  must  correspond  with  the  claim  of  right: 
Manrose  v.  Parlier,  90  111.  581;  Bolton  v.  McShane,  79  Iowa,  26. 

It  is  not  indispensable,  however,  to  the  establishment  of  a  high- 
way by  adverse  user  that  there  should  be  no  deviation  from  a  direct 
line  of  travel.  If  the  travel  has  remained  substantially  unchanged, 
it  is  sufficient,  although,  at  times,  there  may  have  been  slight  de- 
viations from  the  common  way  to  avoid  encroachments,  obstacles,  or 
obstructions  upon  the  road:  Nelson  v.  Jenkins,  42  Neb.  133;  Gentle- 
man V.  Soule,  32  111.  271;  83  Am.  Dec.  2G4;  Howard  v.  State,  47  Ark. 
431;  Kelsey  v.  Furman,  36  Iowa,  614;  Hart  v.  Red  Cedar,  63  Wis. 
634;  State  v.  Welpton,  34  Iowa,  144;  Kurtz  v.  Hoke,  172  Pa.  St.  165. 
But  when  the  whole  length  of  the  road  is  abandoned  for  eight  or 
nine  years,  and  is  not  sufficiently  traveled  to  prevent  its  becoming 
obstructed  by  the  growth  of  weeds  and  grass,  there  is  not  that  con- 
tinued user  essential  to  a  prescriptive  right:  Gentleman  v.  Soule,  32 
111.  271;  83  Am.  Dec.  264. 

Width.— ^If  the  public  has  acquired  the  right  to  a  public  highway 
by  user,  the  right  carries  Avith  it  such  width  as  is  reasonably  neces- 
sary for  the  public  easement  of  travel:  Marchand  v.  Maple  Grove, 
48  Minn.  271;  Bowers  v.  Barrett,  85  Me.  382;  Pillslmry  v.  Brown.  82 
Me.  4.50.  The  width  of  a  road  as  used  at  the  end  of  the  period  of 
prescription  is  the  established  width  of  the  road:  Hart  v.  Trustees,. 
15  Ind.  226;  Pillsbury  v.  Brown,  82  Me.  450.  The  court,  however,, 
cannot  say,  as  a  matter  of  law,  that  a  highway  acquired  by  pre- 
scription is  of  any  particular  width,  beyond  such  portion  as  is  ao* 
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tually  used  by  the  public.  The  width,  therefore,  to  which  the  public 
Is  entitled  is  a  question  for  the  jury  In  each  case,  and  is  not  limited 
to  the  actual  beaten  path,  nor  is  it  necessarily  the  full  width  of  a 
regular  highway:  Davis  v.  Clinton,  58  Iowa,  389;  Beach  v.  Meriden, 
46  Conn.  502;  Hannum  v.  Belchertown,  19  Pick.  311;  Sprague  v. 
Waite,  17  Pick.  309;  Lawrence  v.  Mt.  Vernon,  35  Me.  100;  McKay  v. 
Doty,  63  Mich.  581.  A  highway  established  by  user  need  not  be  of 
the  statutory  width.  A  highway  by  user  becomes  such  to  the  width 
and  extent  used:  Wayne  County  etc.  Bank  v.  Stockwell,  84  Mich. 
586;  22  Am.  St.  Rep.  708.  Upon  the  question  as  to  where  the  usual 
travel  on  a  highway  Is,  evidence  of  wheel  tracks  is  relevant  and 
competent  to  show  the  limits  of  a  highway  established  by  use: 
Plummer  v.  Ossipee,  59  N.  H.  55. 

In  cases  of  dedication,  the  character  and  extent  of  the  use  of  the 
public  determine  the  width  of  the  way  dedicated:  Western  Ry.  v. 
Alabama  etc.  R.  R.  Co.,  96  Ala.  272;  Marchand  v.  Maple  Grove,  48 
Minn.  271.  The  extent  of  the  dedication  is  determined  by  all  the 
circumstances,  not  only  by  the  part  actually  used,  but  also  the  width 
of  highways  in  the  vicinity  and  of  the  system  of  which  the  particu- 
lar highway  is  a  part:  Burrows  v.  Guest,  5  Utah,  91.  The  public 
may  acquire,  by  user,  a  right  to  more  than  the  main  traveled  track 
of  a  road,  especially  where  the  owner  of  the  land  has  manifested  an 
Intention  to  dedicate  to  the  public  a  highway  of  the  usual  width: 
Bartlett  v.  Beardmore,  77  Wis.  356;  but  where  the  owner  did  not 
intend  to  dedicate  a  highway  of  the  full  statutory  width,  the  public 
Is  only  entitled  to  claim  the  part  which  it  has  been  permitted  to  use: 
Kruger  v.  Le  Blanc,  70  Mich.  76.  The  extent  of  the  dedication  is  a 
question  for  the  jury  to  be  determined  from  all  the  facts  and  cir- 
cumstances: Burrows  v.  Guest,  5  Utah,  91;  Marchand  v.  Maple 
Grove,  48  Minn.  271. 

Interruptions  of  Use.— It  the  use  of  a  way  is  Interrupted,  prescrip- 
tion is  annihilated,  and  must  begin  again,  and  any  unambiguous  act 
by  the  owner,  such  as  closing  the  way  at  night,  or  erecting  gates  or 
bars,  which  evinces  his  intention  to  exclude  the  public  from  its  un- 
interrupted use,  destroys  the  prescriptive  right:  Harper  v.  State, 
109  Ala.  66;  Shellhouse  v.  State,  110  Ind.  509;  O'Connell  v.  Bowman, 
45  111.  App.  654;  Root  v.  Commonwealth,  98  Pa.  St.  170;  42  Am.  Rep. 
614;  Field  v.  Mark,  125  Mo.  502;  Cunningham  v.  San  Saba  County, 
11  Tex.  Civ.  App.  557.  An  interruption,  to  prevent  the  public  use  of 
a  road  from  constituting  a  highway  by  prescription,  must  be  made 
by  the  owner,  not  a  trespasser,  and  within  the  statutory  period  or 
time  of  prescription:  Madison  v.  Gallagher,  159  111.  105;  Stacey  v. 
Miller.  14  Mo.  478;  55  Am.  Dec.  112.  Thus,  evidence  that  the  owner 
had  plowed  up  the  way,  within  the  statutory  time,  declaring  at  the 
eame  time  that  the  claimant  had  no  right  of  way,  is  admissible: 
Barker  v.  Clark,  4  N.  H.  380;  17  Am.  Dec.  428.  An  interruption  to 
preveut  the  public  use  of  a  road  from  constituting  a  highway  by 
prescription  must  also  be  of  the  right  and  not  simply  of  the  use  or 
possession:  Madison  v.  Gallagher,  159  111.  105;  Toof  v.  Decatur,  19 
111.  App.  201.    Thus,  the  fact  that  a  landowner  erects    a    barrier 
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across  a  way  over  his  land  which  Is  claimed  to  be  a  public  way  by 
prescription  does  not  establish  an  interruption  of  the  adverse  use 
of  the  way,  in  the  absence  of  evidence  of  the  occasion,  circum- 
stances, or  eftect  of  the  act:  Weld  v.  Brooks,  152  Mass.  297,  306. 
The  rights  of  the  public  in  a  highway  which  has  become  such  by 
user  are  not  affected  by  the  fact  that  the  land  is  listed  for  taxation 
to  the  former  owner,  and  the  payment  by  him  of  the  taxes  so  as- 
sessed: Campau  v.  Detroit,  104  Mich.  560.  Neither  is  the  levy  of 
taxes  against  the  owner,  and  their  collection,  conclusive  against  the 
claim  of  a  highway  by  user:  Toof  v.  Decatur,  19  111.  App.  204. 

It  is  not  every  slight  or  occasional  use  of  the  land,  even  by  the 
owner,  that  will  constitute  an  interruption  of  the  public  use.  Mere 
Intermission  is  not  interruption.  The  act  of  an  individual  in  ob- 
structing a  highway  cannot  divest  the  public  of  its  rights  therein, 
unless  the  obstruction  is  submitted  to  for  such  a  period  of  time  as 
to  raise  a  fair  presumption  of  abandonment:  Madison  ▼.  Gallagher, 
159  111.  105.  113. 

Statutes. — Confusion  in  the  authorities  upon  the  question  of  the 
establishment  of  highways  by  prescription  is  caused  by  the  exist- 
ence, in  some  of  the  states,  of  statutes  altering  the  rules  otherwise 
applicable,  and,  in  some  Instances,  reducing  the  period  of  user  re- 
quired on  the  part  of  the  public.  An  uninterrupted  user  of  a  road 
for  the  period  prescribed  by  statute  will  make  It  a  highway:  Bolger 
V.  Foss,  65  Cal.  250;  Hope  v.  Barnett,  78  Cal.  9;  Huffman  v.  Hall, 
102  Cal.  26;  Louisville  etc.  Ry.  Co.  v.  Etzler,  3  Ind.  App.  562;  Hays 
V.  State,  8  Ind.  425;  Ellsworth  v.  Grand  Rapids,  27  Mich.  250;  Potter 
v.  Safford,  50  Mich,  46;  Grandville  v.  Jenison,  84  Mich.  54;  State  v. 
Wells,  70  Mo.  635;  Devenpeck  v.  Lambert,  44  Barb.  596;  James  v. 
Sammis,  132  N,  Y.  2.39;  Haas  v.  Choussard,  17  Tex.  588;  but.  If  the 
user  is  for  a  less  period,  the  existence  of  a  highway  has  been  denied: 
Hope  V.  Barnett,  78  Cal.  9;  Cooper  v.  Monterey  County,  104  Cal. 
437;  although  a  highway  may  be  established  by  user  for  a  shorter 
period  than  that  prescribed  by  such  statutes:  Hays  v.  State,  8  Ind. 
425.  Under  the  statute  of  Michigan,  it  has  been  held  that  user  for 
ten  years  will  not,  of  itself,  make  a  road  a  public  highway  if  pro- 
ceedings have  not  been  taken  to  lay  it  out  or  to  establish  It  as  one: 
Potter  V.  Safford,  50  Mich.  40;  but  In  Indiana  It  Is  held  that  it  is  the 
twenty  years'  use  of  a  road,  under  the  statute,  that  makes  It  a  pub- 
lic highway,  regax'dless  of  Its  origin,  and  that  It  Is  immaterial 
whether  the  use  is  with  the  consent  or  over  the  objections  of  the 
adjoining  landowners;  Strong  v.  Makeever,  102  Ind.  578.  In  New 
York,  the  uninterrupted  user  of  land  by  the  public,  as  a  public  high- 
way, for  twenty  years,  makes  it  a  public  highway,  under  the  statute, 
although  the  owner  Is  under  disability,  such  as  being  a  lunatic,  an 
Infant,  or  a  married  woman,  and  has  no  knowledge  thereof,  during 
the  entire  time:  Devenpeck  v.  Lambert,  44  Barb.  596,  599.  As  to 
what  constitutes  a  "public  user"  and  "adverse  public  user"  of  a 
highway  under  the  Wisconsin  statute,  see  Blute  v.  Scrlbner,  23  Wis. 
357;  Scribner  v.  Blute,  28  Wis.  148:  Williams  v.  Glblln,  86  Wis.  147. 

Vonuser.—A  highway  dedicated  to  the  public  continues  to  exist  un- 
til It  is  vacated  or  abandoned:  Plummer  v.  Sheldon,  94  Cal.  533. 
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Nonuser  of  a  highway  by  the  public  for  many  years  Is  prima  facie 
■evidence  of  abandonment;  but  the  abandonment  must  be  voluntary 
and  intentional:  Hartford  v.  New  York  etc.  R.  R.  Co.,  59  Conn.  250. 
If  the  right  to  a  road  is  acquired  by  adverse  user  for  twenty  years, 
its  nonuser  for  a  lilie  space  of  time,  with  the  knowledge  and  ac- 
-quiescence  of  the  owner  of  the  inheritance,  extinguishes  the  right 
so  acquired,  because  such  cesser  to  use  the  road  afltords  a  legitimate 
presumption  of  a  release  of  the  right:  Browne  v.  Trustees,  37  Md. 
108.  A  delay,  however,  of  thirty  years,  In  improving  a  street,  where 
the  ground  is  rough  and  hilly,  and  where  the  street  is  not  much 
needed  or  used  by  the  public,  does  not  cause  the  land  to  revert  to 
the  dedicator:  Shea  v.  Ottumwa,  67  Iowa,  39.  The  effect  of  non- 
user  of  highways  is  discussed  in  a  monographic  note  to  Orr  v. 
O^Brien,  14  Am.  St.  Rep,  278-282,  on  the  extinguishment  of  high- 
ways and  other  easements  through  nonuser  or  by  operation  of  the 
statute  of  limitations,  and  in  the  note  to  Chase  v.  Oshkosh,  29  Am. 
St.  Rep.  904. 

Relocation. — A  highway  by  prescription  may  be  relocated:  Lincoln 
V.  Commonwealth,  164  Mass.  1;  and  twenty  years'  user  after  the  re- 
location vests  title  in  the  public:  Stockwell  v.  Fitchburg,  110  Mass. 
305. 
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EVIDENCE-ADMISSION  OF  NEGLIGENCE  OR  CARE- 
ACTS  OR  DECLARATIONS  OF  SWITCHMAN— RES  GESTAE.— 
After  the  occurrence  of  a  railroad  accident,  a  switchman  Is  not  au- 
thorized to  make  any  admission  of  negligence  on  the  part  of  the 
«ompany,  or  of  care  by  a  party  injured;  and  any  narration  of  the 
facts  by  him,  subsequent  to  the  occurrence,  and  not  made  upon  the 
witness  stand,  is  inadmissible  in  evidence;  but  the  acts  and  declara- 
tions of  the  switchman  constituting  a  part  of  the  res  gestae  are  ad- 
missible, though  given  to  the  jury  by  a  third  party. 

EVIDENCE— WHAT  ACTS  AND  DECLARATIONS  ARB 
PART  OF  RES  GESTAE— If  a  train  of  cars  is  moving  backward 
and  forward  over  a  street  crossing,  and  a  person  riding  In  a  wagon 
witii  the  driver  is  injured  while  they  are  attempting  to  cross,  and 
while  a  switchman  is  at  his  post,  all  acts  and  declarations  of  the 
parties  which  are  the  immediate  expressions  of  the  fears,  the  In- 
tentions, and  the  conflicting  purposes  brought  into  play  by  the  oc- 
currences of  the  occasion,  the  situations  of  the  respective  parties,  and 
their  dangers  and  emergencies,  real  or  apparent,  constitute  a  part 
of  the  transaction,  and  are,  therefore,  a  part  of  the  res  gestae. 

EVIDENCE  —  RES  GESTAE  —CONVERSATION  ABOUT 
RAILROAD  ACCIDENT.- A  train  of  cars  was  moving  backward 
and  forward  over  a  street  crossing,  and  a  person  riding  in  a  wagon 
with  the  driver  attempted  to  cross,  but  the  wagon  was  struck  by  the 
cars,  and  the  passenger,  in  Jumping  out,  was  injured.  Immediately 
thereafter,  the  train  having  moved  along,  the  injured  party  walked 
across  the  track  and  said  to  the  switchman,  "Who  is  to  blame  for 
this?"  The  latter  replied,  "It  was  the  engineer.  I  told  him  to  stop, 
and  i  told  you  to  go  on."    The  party  injured  then  asked,  "Did  you 
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tell  us  to  go  across?"  The  switchman  answered,  "That  Is  what  I 
did."  This  conversation,  being  immediately  and  intimately  con- 
nected with  the  transaction,  was  held  to  be  admissible  as  part  of  the 
res  gestae,  which  included  the  fact  that  the  train  stood  across  the 
street,  the  movement  of  the  cars,  and  the  different  attempts  of  the 
driver  to  cross. 

KAI][^llOADg— CONTIIIBUTORY  NEGLIGENCE  AT  CROSS- 
ING—JUMPING OUT  OF  WAGON.— When  a  train  of  cars  and  a 
wagon  in  Avhich  the  plaintiff  was  riding  were  approaching  a  railroad 
■crossing,  the  question  as  to  whether  his  jumping  out  of  the  wagon  to 
avoid  being  hurt  was  contributory  negligence  is  one  for  the  jury  to 
determine. 

RAILROADS  —  RBLATiyB  RIGHTS  AT  CROSSINGS.— 
Neither  a  train  nor  a  vehicle  has  the  exclusive  right  to  the  use  of  a 
railroad  crossing,  but  both  have  the  right  to  pass  over  it.  If  they 
approach  the  crossing  at  the  same  time,  the  vehicle  should  stop  and 
let  the  train  pass,  but  the  train  should  not  stop  on  the  crossing,  or, 
by  moving  bacliward  and  forward,  subject  the  vehicle  to  unreason- 
able delay  in  crossing  after  the  train  has  first  passed. 

DAMAGES— INJURY  FROM  NEGLIGENCE— PROOF  OF 
EXPENSES.— If  special  damages  are  claimed  in  an  action  for  dam- 
ages for  injuries  occasioned  by  defendant's  negligence,  proof  of 
charges  against  the  plaintiff  for  surgical  and  medical  attendance 
may  be  made,  if  the  plaintiff  has  become  legally  bound  to  pay  the 
amount  thereof,  although  it  has  not  been  actually  paid  at  the  time  of 
trial. 

Action  by  Wilson  against  the  railroad  company  for  damages 
sustained  by  a  collision  between  the  defendant's  train  and  a 
wagon  in  which  plaintiff  was  riding.  There  was  a  judgment  for 
the  plaintiff,  and  the  defendant  appealed  from  an  order  denying 
a  new  trial. 

Marshall  &  Eayle,  for  the  appellant. 

Evans  &  Kogers  and  A.  G.  Horn,  for  the  respondent. 

***®  ZANE,  C.  J.  This  action  was  instituted  to  recover  dam- 
ages in  consequence  of  an  injury  caused,  as  alleged,  by  the  negli- 
gence of  the  defendant  in  controlling  a  train  upon  its  railway  at 
the  point  where  it  crosses  Twenty-fourth  street  in  Ogden  City. 
The  case  was  submitted  to  a  jury,  who  returned  a  verdict  of  two 
thousand  and  sixty-five  dollars  for  the  plaintiff.  The  defendant 
excepted  to  the  judgment  of  the  court  upon  the  verdict,  and  to 
the  order  refusing  a  new  trial,  and  appealed  to  this  court,  and 
assigns  the  same  as  error.  The  plaintiff  claims  that  the  evidence 
shows  that  defendant's  negligence  caused  the  injury.  This  claim 
the  defendant  denies,  and  it  alleges  that  the  injury  was  caused 
by  plaintiff's  negligence.  It  appears  that  the  defendant  had  a 
switch  at  the  crossing,  and  three  parallel  tracks  running  east  and 
west  across  the  street  at  right  angles;  that  plaintiff  was  riding 
east  upon  the  street,  with  one  Fielding,  his  neighbor,  who  wa« 
driving;  that  Fielding  stopped  his  team  before  reaching  the  weat 
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track,  upon  ^^"^  seeing  a  train  consisting  of  fourteen  or  fifteen 
cars  with  an  engine  attached  to  the  south  end  standing  on  the 
east  track  across  the  street,  and  that  the  train  then  moved  north ; 
that  Fielding  then  drove  across  the  west  track,  when  the  train 
moved  back  across  the  street,  and  he  stopped  again;  the  train 
then  moved  north,  and  Fielding  started  his  team  again;  that  the 
train  then  moved  south  across  the  street  again,  the  north  car 
clearing  the  street  about  a  rod  and  a  half.  At  this  point  an  im- 
portant conflict  in  the  evidence  is  found.  The  plaintiff  and 
Fielding  testified  that  Dalton,  the  switchman,  signaled,  looking 
ii)  the  direction  of  the  engineer,  and  then  turned,  and  said  to 
Fielding,  "Come  on";  while  Dalton  testified  that  he  said  to  plain- 
tiff, who  asked  him  if  they  could  cross:  "No;  hold  on.  The  slack 
of  the  cars  will  strike  you."  It  further  appears  that  Fielding 
started  his  team  across  the  track  immediately  after  the  switch- 
man spoke,  and  the  train  came  back  north;  that  Fielding  tried  to 
rein  his  horses  off  the  track,  and  his  wagon  locked,  and  the  cars 
struck  the  wheel,  and  shoved  it  from  twenty  to  twenty-five  feet, 
and  then  suddenly  pulled  south  again;  that  the  car  caught  in  the 
harness,  and  pulled  the  horses  and  wagon  back  two  or  three  rods, 
when  the  harness  broke;  that  when  the  wagon  and  team  were  be- 
ing pushed,  the  plaintiff  jumped  out,  and  struck  his  shoulder 
against  the  wagon,  and  severely  bruised  it.  It  also  appears  that 
the  plaintiff  was  well  acquainted  with  the  switchman,  and  after 
he  got  up  he  walked  a  few  steps  to  where  he  was  standing  by  his 
switch.  The  plaintiff  testified  that  he  then  said,  "Dal,  who  is  to 
blame  for  this?"  and  that  the  switchman  said:  "It  was  the  en- 
gineer. I  told  him  to  stop,  and  I  told  you  to  go  on";  and  that 
he  then  said:  "Dal,  did  you  tell  us  to  go  across?"  and  that  he  an- 
swered, "That  is  what  I  did."  The  switchman  testified  that  the 
plaintiff  walked  across  to  him,  but  denied  the  conversation.  The 
plaintiff  testified  ^**  that  this  conversation  occurred  within 
three  minutes  after  the  collision.  When  the  above  question  had 
been  asked  and  answered,  the  defendant  entered  a  motion  to  ex- 
clude both  from  the  jury,  but  the  court  denied  the  motion,  and 
he  excepted.  This  ruling  of  the  court  the  defendant  assigns  as 
error. 

Before  determining  the  effect  of  the  evidence  upon  the  issues 
of  fact  involved  on  the  trial,  it  is  necessary  to  decide  this  error. 
Defendant's  counsel  correctly  urge  that  the  switchman  was  not 
authorized,  after  the  occurrence,  to  make  any  admission  of  neg- 
hgence  on  the  part  of  the  defendant  or  of  care  by  the  plaintiff. 
Any  narration  by  him,  subsequent  to  the  occurrence,  of  the  facts 
not  made  upon  the  witness  stand,  was  inadmissible.    But  the 


April,  1896.]     Wilson  v.  Southern  Pacific  Company,       769 

acts  and  declarations  of  the  switchman  constituting  a  part  of  the 
res  gestae  were  admissible,  though  given  to  the  jury  uy  a  third 
party.  The  res  gestae  included  the  fact  that  the  train  stood 
across  the  street,  and  the  movement  of  the  cars,  and  the  different 
attempts  of  Fielding  to  cross,  and  what  was  said  or  done  by  him 
or  the  plaintiff,  the  switchman,  or  the  engineer,  during  such 
movements,  the  jumping  from  the  wagon  wlien  it  was  struck,  the 
fact  that  the  train  then  moved  back;  that  Fielding  drove  on,  and 
that  plaintiff  wall<ed  across  the  track  to  the  switchman,  and  what 
they  then  said,  were  all  so  connected  as  to  constitute  a  part  of  the 
transaction,  and  tlierefore  a  part  of  the  res  gestae.  All  of  these 
acts  and  declarations  were  the  immediate  expressions  of  the  fears, 
the  intentions,  and  the  conflicting  purposes  brought  into  play 
by  the  occurrences  of  the  occasion,  the  situations  of  the  respec- 
tive parties,  and  their  dangers  and  emergencies,  real  or  apparent: 
People  V.  Kessler,  13  Utah,  69;  Sullivan  v.  Salt  Lake  City,  la 
Utah,  122. 

We  come  now  to  the  question  of  fact.  Was  there  any  "*®  proof 
of  negligence  on  the  part  of  the  defendant?  The  evidence  showa 
that  the  plaintiff  was  traveling  on  a  street  of  Ogden  City,  a  pub- 
lic road,  and  found  defendant's  train  standing  across  the  street; 
that  the  train  then  moved  north  of  the  street;  that  the  team 
moved  across  the  first  track;  that  the  train  then  moved  south 
across  the  street;  that  the  team  then  stopped;  that  the  driver  of 
the  wagon,  seeing  that  the  car  had  gone  beyond  the  south  line  of 
the  street,  started  again,  when  the  train  ran  back  again  across  the 
street,  and  struck  the  wagon,  before  it  could  get  off  the  track. 
The  engineer  must  have  seen  the  men  in  the  wagon  attempting 
to  cross,  yet  he  continued  to  run  his  train  backward  and  forward 
across  the  street  without  paying  attention  to  them.  The  engi- 
neer should  have  given  the  wagon  a  reasonable  time  to  cross  over 
after  he  moved  the  train  oft'  of  the  street.  But,  conceding  the 
defendant  was  guilty  of  negligence,  the  defendant  insists  that 
the  plaintiff  was  guilty  of  negligence  contributing  to  the  injury. 
\VTiether  the  switchman  said  to  the  men  in  the  wagon,  "Come 
on,"  or  "Hold  on,"  presented  a  question  of  fact,  under  the  evi- 
dence, for  the  Jury  to  determine.  The  jurors  probably  found 
that  he  said,  "Come  on."  If  they  did  so  find,  they  certainly 
were  justified  that  the  plaintiff  used  due  care  in  attempting  to 
cross.  But  it  is  said  that  the  plaintiff  negligently  jumped  out 
of  the  wagon.  The  wagon  and  horses  were  being  pushed  by  the 
train  when  he  made  the  leap.  As  a  prudent  man,  he  may  have 
thought  he  would  be  safer  on  the  ground.  It  was  proper  for  the 
jury  to  characterize  this  act  from  the  evidence. 

Am.  St.  Rkp.,  Vol.  LV1L.-49 
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The  defendant's  counsel  insist  that  the  court  erred  in  stating 
the  relative  rights  of  the  parties  in  the  following  paragraph  of 
the  charge:  "Now  the  law  is  that  upon  crossing  a  highway  and  of 
«  railroad  track  the  railway  '^^^  trains  have  the  right  of  way; 
that  is,  they  have  the  right  to  pass  first.  The  wagon  must  stop 
for  the  railway  train  to  pass,  instead  of  the  railway  train  waiting 
for  the  wagon  to  pass.  But  this  right  does  not  authorize  a  railway 
company  to  continue  passing  and  repassing,  and  thus  exclude 
wagons  from  the  crossing.  The  wagon  must  stop,  in  the  first  in- 
stance, to  permit  the  train  to  pass,  if  one  is  ready  to  pass;  but  the 
Irule  does  not  go  so  far  as  to  require  it  to  continue  to  wait  for 
trains  to  pass  and  repass  upon  the  same  track,  or  for  the  same 
train  to  do  so."  The  court  stated,  in  substance,  that  when  a 
vehicle  and  train  approach  a  crossing  at  the  same  time  the  vehi- 
cle should  stop,  and  let  the  train  pass;  but  the  train  should  not 
continue  to  repass  so  as  to  prevent  the  vehicle  from  crossing  af- 
terward. This  was  a  correct  statement  of  the  law  upon  the  point 
applicable  to  the  facts  before  the  jury.  The  paragraph  embraces 
two  propositions.  The  first  applies  to  passing  trains,  the  second 
to  trains  repassing.  The  vehicles  can  stop  with  less  effort  and 
inconvenience  than  a  train,  and,  generally,  time  is  more  import- 
ant to  a  train.  Both,  however,  have  the  right  to  pass  over  the 
crossing.  Neither  has  the  right  to  the  exclusive  use  of  it.  The 
lailway  has  no  right  to  obstruct  a  highway  an  unreasonable 
length  of  time  with  its  trains,  either  by  allowing  them  to  stand 
on  its  crossings  or  by  moving  backward  and  forward.  Persons 
in  the  use  of  either  modes  of  travel  have  a  right  to  pass  without 
being  subjected  to  unnecessary  or  unreasonable  delay. 

The  defendant  assigns  as  error  the  ruling  of  the  court  in  per- 
mitting the  physician  to  testify  to  his  charges  against  the  plain- 
tiff for  the  surgical  and  medical  treatment  he  gave  him  for  the 
injury  complained  of,  it  appearing  that  the  bill  had  not  been 
paid.  In  view  of  the  fact  that  charges  were  claimed  as  special 
damages  in  the  complaint,  ^®*  we  are  of  the  opinion  that  the 
ruling  complained  of  was  not  erroneous.  If  the  plaintiff  became 
legally  bound  to  pay  such  amount  for  the  treatment  of  the 
wound,  caused,  as  alleged,  by  defendant's  negligence,  we  are  of 
the  opinion  that  plaintiff  was  properly  allowed  to  offer  evidence 
to  prove  it,  though  it  had  not  been  paid  at  the  time  of  the  trial. 

The  plaintiff  also  insists  that  the  damages  were  excessive.  If 
the  plaintiff  was  injured  to  the  extent  that  his  evidence  indi- 
cates, tbe  verdict  would  not  be  excessive.  Bnt  if  the  injury  was 
no  greater  than  the  defendant's  evidence  indicates,  they  would 
be.    In  view  of  the  evidence,  we  do  not  feel  authorized  to  find 
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that  the  jury  was  actuated  by  passion,  prejudice,  or  any  improper 
motive.  We  find  no  error  in  the  record  authorizing  a  reversal  of 
the  order  or  judgment  appealed  from.  The  judgment  of  the 
lower  court  is  affirmed. 

Miner,  J.,  concurs. 

Bartch,  J.,  dissents. 


EVIDENCE— RES  GESTAE.— All  declarations  or  exclamations  ut- 
tered by  the  parties  to  a  transaction  which  are  contemporaneous 
with  and  acoorapany  it,  or  which  are  made  under  such  circumstances 
as  will  raise  a  reasonable  presumption  that  they  are  the  spontaneous 
utterance  of  tlaoughts  created  by  or  springing  out  of  the  transaction 
itself,  and  so  soon  thereafter  as  to  exclude  the  presumption  that 
they  are  the  result  of  premeditation  or  design,  and  which  are  cal- 
culated to  throw  light  on  the  motives  and  intention  of  the  parties, 
are  admissible  in  evidence  as  part  of  the  res  gestae:  International 
etc.  Ry.  Oo.  v.  Anderson,  82  Tex.  516;  27  Am.  St.  Rep.  902;  Hermes 
v.  Chicago  etc.  Ry.  Co.,  80  Wis.  590;  27  Am.  St.  Rep.  69;  Lewis  v. 
State,  29  Tex.  App.  201;  25  Am.  St.  Rep.  720,  and  note.  The  declara- 
tions of  one  injured  in  a  railway  accident  as  to  its  cause,  made  at  the 
place  within  a  few  minutes  after  it  occurred,  are  admissible  as  part 
of  the  res  gestae:  Texas  etc.  Ry.  Co.  v.  Robertson,  82  Tex.  657;  27 
Am.  SI.  Rep.  929;  International  etc.  Ry.  Co.  v.  Anderson,  82  Tex. 
516;  27  Am.  St.  Rep.  902:  note  to  Globe  Accident  Ins.  Co.  v.  Gerisch, 
54  Am.  St.  Rep.  490.  So  the  declarations  of  an  engineer,  made  with- 
in a  few  moments  after  a  child  was  killed  by  being  run  over  by  a 
locomotive  in  his  charge,  are  admissible  as  part  of  the  res  gestae: 
Hermes  v.  Chicago  etc.  Ry.  Co.,  80  Wis.  590;  27  Am.  St.  Rep.  69. 

RAILROADS.— THE  RIGHTS  OF  A  TRAVELER  and  of  a  railroad 
company  upon  a  highway  crossing  are  equal,  in  a  sense;  but  the 
right  of  the  company  is  superior  in  respect  to  the  priority  of  pas- 
sage: Ohio  etc.  Ry.  Co.  v.  Wallvcr,  113  Ind.  196;  3  Am.  St,  Rep.  638; 
Ix)uisville  etc.  Ry.  Co.  v.  Phillips,  112  Ind.  59;  2  Am.  St,  Rep.  155, 

DAMAGES— PERSONAL  INJURIES— MEDICAL  EXPENSES,— 
If  one  has  been  Injured  by  the  negligence  of  another,  medical  ex- 
penses may  be  Included  in  estimating  the  damages:  Note  to  Standard 
Oil  Co.  V.  Tiemey,  36  Am.  St.  Bep.  60^ 
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RAILROADS— SIGNALS  AT  CROSSING— DUTY— NEGLI- 
GENCE NOT  RELIEVED  BY  COMPLIANCE  WITH  STATUTE  — 
Eh-eryone  must  so  use  his  property  as  not  to  injure  anottier  if  it  can 
be  avoided  by  the  use  of  reasonable  care.  Hence,  a  statute  imposing 
upon  a  railroad  company  the  duty  of  ringing  a  bell  and  sounding  a 
whistle,  upon  the  approach  of  trains  at  public  crossings,  does  not 
relieve  the  company  from  a  charge  of  negligence  in  faiUng  to  adopt 
such  other  reasonable  measures  for  public  safety  as  common  pru- 
dence may  dictate,  considering  the  danger,  locality,  travel,  and  sur- 
rounding circumstances  of  the  case. 

RAILROADS  — DUTY  AT  CROSSINGS,  GENERALLY— 
QUESTION  FOR  JURY.— A  railroad  company  is  not  required  to 
maintain  extra  precautions  to  prevent  accident  at  ordinary  crossings 
in  the  eounta-y,  where  a  few  i)ersons  only  pass  each  day;  but  the 
vigilance  and  care  to  be  used  at  public  crossings  in  populous  cities 
and  towns,  where  many  tracks  are  built  across  the  streets,  and  are 
constantly  in  use,  is  much  greater  than  that  required  at  ordinary 
road  CBOssings  in  the  country,  or  less  populous  and  less  used  locali- 
ties; and  the  reasonable  care  and  prudence  to  be  used  must,  there- 
fore, depend  upon  the  facts  of  each  particular  case. 

RAILROADS— DUTY  AT  CROSSINGS  EXTRAORDINARI- 
LY DANGEROUS— NEGLIGENCE.- If  railroads  cross  a  thickly 
populated  street  in  a  large  city,  at  which  crossing  there  is  a  network 
of  railroad  tracks,  where  there  is  much  travel,  and  where  the  cross- 
ing is  dangerous,  reasonable  care  and  prudence,  on  the  part  of  the 
railroad  companies,  require  them  to  keep  at  such  crossing  a  flagman, 
or  gates,  during  the  time  that  the  tracks  are  in  use,  so  as  1»  lessen 
the  danger  to  passengers  and  travelers  caused  by  the  almost  con- 
stant use  of  the  tracks  in  operating  and  switching  trains  across  the 
street,  and  a  failure  to  provide  such  flagman,  or  to  maintain  gates, 
at  the  crossing,  is  negligence. 

RAILROADS- COMPETENT  EVIDENCE  OF  COMPANY'S 
NEGLIGENCE  AT  DANGEROUS  CROSSING.  — In  an  ac-tion 
against  a  railway  company  to  recover  damages  for  negligently  caus- 
ing death  at  a  railroad  crossing  in  a  populous  city,  it  is  proper  to  sub 
mit  to  the  jury,  under  careful  instructions  from  the  court,  testimony 
showing  the  locality  and  use  of  the  crossing,  as  well  as  the  danger 
of  going  over  it,  as  bearing  upon  the  question  of  the  company's  neg- 
ligence in  not  providing  a  flagman,  or  maintaining  gates,  at  such 
crossing  to  protect  travelers  from  danger. 

NEGLIGENCE  CAUSING  DEATH- COMPETENT  EVI- 
DENCE.—In  an  action  by  a  widow,  against  a  railway  company,  to 
recover  damages  for  the  alleged  negligent  killing  of  her  husband  on 
a  railroad  crossing,  it  is  competent  for  her,  where  she  is  called  as  a 
witness,  to  give  the  names  and  ages  of  the  children  of  the  deceased, 
especially  where  they  are  all  parties  to  the  action.  Such  testimony 
would  be  proper  even  if  they  were  not  parties. 

NEGLIGENCE  CAUSING  DEATH— DAMAGES— MEASURE 
OF.— In  an  action  by  a  widow,  against  a  railway  company,  to  recov- 
er damages  for  the  alleged  negligent  killing  of  her  husband  on  a  rail- 
road crossing,  the  law  will  allow  nothing  more  than  the  pecuniary 
loss,  as  shown  by  the  proof  and  measured  by  a  pecuniary  standard. 
The  extent  of  this  loss  should  not  be  measured  by  the  wealth  or  pov- 
erty of  the  recipient  or  giver,  but  by  his  earnings,  care,  health,  benef- 
icent   and  pecuniary  contributions  given,  or  in  reasonable  expecta- 
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tlon  of  being  given,  to  the  -wido-w  and  children,  as  shown  by  the 
proof  and  judged  from  all  the  circumstances  of  the  case  to  be  just, 
but  measured  by  a  pecuniary  standard. 

NEGLIGENCE  CAUSING  DEATH  —  EXCESSIVE  DAM- 
AGES—MODIFICATION OF  JUDGMENT  ON  APPEAL.— In  an 
action  by  a  widow,  against  a  railway  company,  to  recover  damages 
for  the  alleged  negligent  killing  of  her  husband  at  a  railroad  cross- 
ing, a  verdict  and  judgment  for  thirteen  thousand  dollars  damages  is 
excessive  to  the  amount  of  three  thousand  dollars,  where  it  is  shown 
that  the  deceased  was  thirty-eight  years  old,  in  good  health,  and 
earning  fifty  dollars  per  month,  which  he  contributed  to  the  support 
of  his  wife  and  seven  children,  the  eldest  being  seventeen  years  of 
age,  and  that  the  expectancy  of  life  of  the  deceased  was  twenty-nine 
years.  Tlie  damages  should  be  reduced  to  ten  thousand  dollars  and 
the  judgment  be  modified  accordingly. 

Action  by  Jane  English  and  others  against  the  Southern 
Pacific  Eailway  Company  and  the  Ogden  Union  Railway  & 
Depot  Company,  for  damages  occasioned  to  the  plaintiff  by 
reason  of  the  death  of  her  husband,  which  was  caused  by  a  pas- 
senger train  at  a  railroad  crossing.  There  was  a  judgment  for 
the  plaintiffs,  and  the  defendants  appealed. 

Marshall  &  Rayle  and  Parley  L.  Williams,  for  the  appellants. 

Evans  &  Eogers  and  A.  G.  Horn,  for  the  respondents. 

^^^  MINER,  J,  This  action  was  brought  to  recover  damages 
arising  from  the  alleged  negligence  of  the  defendants,  in  causing 
the  death  of  William  English.  Upon  a  trial,  the  jury -found  a 
verdict  for  the  plaintiffs  in  the  sum  of  fifteen  thousand  dollars. 
Upon  a  motion  for  a  new  trial  the  verdict  and  judgment  were 
reduced  to  thirteen  thousand  dollars. 

It  appears  that  on  November  21,  1894,  the  defendants  owned 
end  controlled  numerous  railroad  tracks  crossing  Twenty-fourth 
street,  in  the  city  of  Ogden;  that  the  depot  and  grounds  of  the 
companies  consisted  of  sixty  acres  of  land,  at  which  point  numer- 
ous railroad  tracks  center;  that  during  nearly  every  hour  of  the 
day,  and  at  times  almost  continually,  the  three  different  railroad 
companies  were  moving  their  trains  upon  the  tracks  across  Twen- 
ty-fourth street,  running  north  and  south,  to  and  from  the  depot. 
Twenty-fourth  street  is  a  well-settled  '*^"  and  much-traveled 
street,  near  the  center  part  of  the  city,  consisting  of  about  fifteen 
thousand  people.  Prior  to  the  date  of  the  injury  complained  of, 
the  defendants  had  never  stationed  a  flagman  at  the  crossing  to 
warn  those  using  the  street  of  the  approach  of  trains,  which  were 
almost  constantly  passing  and  switching  their  trains  and  cars 
across  the  street,  and  no  gates  were  ever  erected,  or  other  precau- 
tions used,  to  warn  the  numerous  traveling  public  of  the  danger, 
except  the  ringing  of  the  bells  and  the  blowing  of  the  locomotive 
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whistles,  as  the  trains  passed  over  the  crossing.  At  the  time  of 
the  accident,  the  Kio  Grande  Western  Eailroad  Company  wero 
switching  an  engine  and  three  cars  from  the  ice-house  switch, 
going  northward  across  Twenty-fourth  street.  While  doing  so, 
the  deceased,  William  English,  was  traveling  west,  across  Twen- 
ty-fourth street,  with  a  horse  and  express  wagon.  He  stopped  a 
few  feet  east  of  the  Eio  Grande  track  and  train,  until  it  cleared 
the  center  of  the  street,  just  north,  where  it  remained  close  to 
the  street.  At  this  time  the  Southern  Pacific  train,  consisting 
of  seven  cars,  started  about  a  mile  north  of  Twenty-fourth  street, 
and  pushed  a  train  of  seven  cars  toward  Twenty-fourth  street. 
The  Bio  Grande  train  obstructed  the  view  of  the  deceased  so  far 
as  the  movements  of  the  Southern  Pacific  train  were  concerned. 
Without  seeing  the  Southern  Pacific  train,  the  deceased  started 
to  drive  across  the  track  No.  1,  in  the  rear  of  the  hind  car  of  the 
Eio  Grande  train,  standing  on  the  track.  As  he  crossed  track  No. 
1,  and  came  upon  track  No.  2,  nine  feet  to  the  west  of  it,  the 
Southern  Pacific  train  backed  up  at  the  rate  of  five  or  six  miles 
per  hour,  and  he  was  struck  by  the  rear  end  of  the  Southern  Pa- 
cific train,  and  crushed  under  the  wheels  of  the  cars.  He  died 
from  such  injuries  shortly  thereafter.  The  accident  occurred 
about  4  o'clock  in  the  afternoon  of  a  clear  day.  Several  witnesses 
testify  *^*  that  the  Southern  Pacific  train  bell  was  rung,  and 
the  whistles  sounded  many  times;  while  other  witnesses  say  they 
heard  bells  and  whistles  and  other  noises,  but  did  not  hear  the 
Southern  Pacific  bell  or  whistle.  When  the  deceased  was  taken 
from  under  the  cars,  he  remarked  that  he  did  not  see  the  train 
coming.  Before  the  deceased  reached  track  No.  2,  he  inquired 
of  Mr.  Couch,  a  switchman  on  the  Eio  Grande  train,  and  said, 
"Can  I  cross  now?"  The  switchman  answered,  "No;  do  not  try 
to  cross."  Deceased  drove  on  afterward,  and  was  injured.  At 
this  time,  witness  states  that  he  did  not  see  the  Southern  Pacific 
train,  but  had  heard  its  whistle  before.  Witness  further  states, 
'*I  do  not  think  English  could  see  the  Southern  Pacific  train 
from  the  wagon  where  he  was.  He  was  thirty  or  forty  feet  from 
me,    I  could  not  say  whether  deceased  heard  me  or  not." 

Another  witness  says  that  Couch  hallooed  to  Encrlish  as  he 
went  upon  the  track,  but  did  not  hear  anything  said.  Testimony 
was  also  introduced  tending  to  contradict  the  testimony  of 
Couch.  Page  testifies  that  he  was  present  and  saw  English  come 
out  from  behind  the  Eio  Grande  cars,  and  when  his  horse  was 
upon  track  No.  2,  said  to  him,  "  Tor  God's  sake,  Bill,  what  are 
you  doing  there?*  English  jerkerl  up  his  horpe,  and  let  loose  of 
the  lines,  as  if  to  jump  out.    Could  not  say  as  English  heard  me. 
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It  was  all  done  in  a  moment.  At  this  time  the  rear  car  struck 
him."  Deceased,  at  the  time  of  his  death,*  was  thirty-eight  year* 
old,  of  good  health  and  habits,  never  used  liquor  or  tobacco,  and 
weighed  one  hundred  and  sixty-five  pounds.  He  was  earning 
fifty  dollars  per  month,  and  contributed  his  earnings  to  the  sup- 
port of  his  family,  consisting  of  a  wife  and  seven  children,  the 
oldest  child  being  seventeen  years  of  age.  He  was  shown  to  be  a 
kind  and  affectionate  husband  and  father.  According  to  the 
American  mortality  table,  it  appears  that  his  expectation  of  life 
was  twenty-nine  and  sixty-two  one-hundredths  years.  His  fun- 
eral expenses  *^^  amounted  to  one  hundred  and  five  dollars.  He 
was  familiar  with  the  street  crossings  and  the  conduct  of  the 
train. 

The  appellants  contend  that  the  deceased  contributed  to  cause 
the  injury  and  death  complained  of  by  his  own  negligence  and 
want  of  ordinary  care.  It  was  the  duty  of  the  deceased  to  have 
looked  and  listened,  and  to  have  done  everything  that  a  prudent 
man  would  do,  before  he  attempted  to  cross  the  track  at  the  place 
in  question.  This  crossing  was  one  in  use  by  the  several  railroad 
companies  every  hour  in  the  day  in  the  arrival  and  departure  of 
trains,  and  in  switching  cars  across,  to  and  from  the  depot,  and 
from  the  several  freight  departments  located  near  by.  At  the 
time  in  question,  the  wind  was  blowing  hard,  several  bells  were 
being  rung  and  whistles  sounded  in  different  parts  of  the  yard; 
and  deceased's  position  behind  the  Eio  Grande  cars  was  such 
that  it  might  not  have  been  possible  for  him  to  see  the  train 
backing  up,  or  to  hear  the  bell  from  that  locomotive.  The  cross- 
ing, as  shown  by  the  proof,  was  one  more  than  ordinarily  danger- 
ous; and,  in  order  to  cross  over  it  at  all,  in  the  absence  of  a  gate 
or  flagman,  one  must  wait  until  the  trains  are  all  out  of  the  way, 
or  run  the  risk  of  being  injured  by  the  many  trains  constantly 
backing  up,  and  crossing  and  recrossing  this  locality.  When 
crossing  this  network  of  numerous  railroad  tracks,  the  utmost 
vigilance  is  not  always  sufficient  to  protect  one  from  danger.  If 
a  traveler  looks  in  one  way  to  avoid  danger, he  frequently  encoun- 
ters it  from  a  direction  least  expected.  We  think  the  question 
of  contributory  negligence  on  the  part  of  the  deceased  was  prop- 
erly submitted  to  the  jury. 

Plaintiffs  introduced  evidence  upon  the  subject  of  the  negli- 
gence of  the  defendants  in  not  providing  a  flagman  or  gates  at 
this  crossing,  to  prevent  travelers  crossing  this  track  from  being 
exposed  to  injury,  and  upon  that  subject  the  court  instructed  the 
jury  as  follows:  "The  '*^®  second  matter  of  negligence  that  is 
alleged  is  a  failure  to  provide  a  switchman  or  flagman  at  this 
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crossing,  or  to  provide  gates  which  should  be  closed  and  opened, 
80  as  to  prevent  passengers  upon  the  highway  from  being  exposed 
to  danger.  The  plaintiffs  claim  that  under  the  facts  and  circum- 
etances  developed  in  this  case,  that  this  became  a  duty  which  the 
defendants  owed  to  the  traveling  public The  terms  'neg- 
lect,' 'negligence,'  'negligent,'  'negligently,'  import  a  want  of 
such  attention  to  the  nature  or  probable  consequences  of  the  act 
or  omission  as  a  prudent  man  ordinarily  bestows  in  acting  in  his 
own  concerns.  Now,  just  simply  apply  that  rule,  gentlemen,  to 
the  facts  in  this  case,  and  you  can  by  that  determine  whether  or 
not  the  defendants  have  been  guilty  of  negligence  in  this  matter. 
Did  their  conduct  in  operating  this  railroad  track  crossing  this 
highway,  under  all  the  circumstances  and  facts  that  have  been 
detailed  in  evidence,  import  a  want  of  such  attention  to  the  na- 
ture and  probable  consequences  of  their  acts  as  a  prudent  man 
ordinarily  bestows  in  his  own  concern?  If  it  does,  if  there  was 
8ucli  a  want,  then  there  is  negligence,  and  it  constitutes  a  ground 
of  complaint  on  behalf  of  any  person  who  is  injured  by  reason 
of  it.  As  to  what  a  prudent  man  would  do  under  the  circum- 
stances, gentlemen,  is  for  you  to  determine,  and  you  are  to  de- 
termine it  for  yourselves."  To  the  introduction  of  evidence 
upon  that  subject,  and  to  the  charge  of  the  court  thereon,  the 
defendants  assign  error. 

The  statutes  of  Utah  only  impose  upon  railroad  companies  the 
duty  of  ringing  the  bells  and  sounding  the  whistles  upon  the  ap- 
proach of  trains  at  public  crossings,  and  the  appellants  contend 
that,  if  the  defendants  performed  the  statutory  requirement  be- 
fore reaching  the  crossing,  no  additional  duty  was  imposed  under 
any  circumstances  to  prevent  injury.  The  question  is  surrounded 
'*^''  with  much  difficulty  and  many  conflicting  decisions.  In 
discussing  it,  we  must  remember  that  this  crossing  is  over  one  of 
the  main  streets  and  avenues  of  travel  in  Ogden  City,  about  three 
blocks  from  the  business  portion  of  the  city,  containing  fifteen 
thousand  people,  and  that  the  street  is  well  settled;  that  farmers 
and  the  traveling  public  are  almost  constantly  passing  over  the 
crossing.  Numerous  railroad  tracks  of  the  three  railroad  com- 
panies cross  this  street,  and  engines  and  cars  are  very  frequently, 
and  almost  constantly,  passing  and  being  switched  one  way  or 
the  other  over  this  street. 

In  the  case  of  Grand  Trunk  Ry.  Co.  v.  Ives,  144  U.  S.  419, 
where  this  question  was  raised,  the  trial  court  charged  the  jury 
as  follows:  "So  if  you  find  that  because  of  the  special  circum- 
stances existing  in  this  case,  such  as  that  this  was  a  crossing  iu 
the  city,  much  used,  and  necessarily  frequently  presenting  a 
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point  of  danger,  where  several  tracks  run  side  by  side,  and  there 
iS  consequent  noise  and  confusion  and  increased  danger — that 
owing  to  the  near  situation  of  houses,  barns,  fences,  trees,  bushes, 
or  other  natural  obstructions,  which  afforded  less  than  ordinary 
opportunity  for  observation  of  an  approaching  train,  and  other 
like  circumstances  of  a  special  nature,  it  was  reasonable  that  the 
railroad  company  should  provide  special  safeguards  to  persons 
using  the  crossing  in  a  cautious  manner — the  law  authorizes  you 
to  infer  negligence  on  its  part  for  any  failure  to  adopt  such  safe- 
guards as  would  have  given  warning,  although  you  have  a  statute 
in  Michigan  which  undertakes,  by  its  provisions,  to  secure  such 
safeguards  in  the  way  such  statute  points  out.  The  duty  may  ex- 
ist outside  the  statute  to  provide  flagmen  or  gates  or  other  ade- 
quate warning  appliances,  if  the  situation  of  the  crossing  reason- 
ably requires  that — and  of  this  you  are  to  judge — and  it  depends 
upon  the  general  rule  *^^  that  the  company  must  use  its  priv- 
ilege of  crossing  the  streets  on  its  surface  grade  with  due  and  rea- 
sonable care  for  the  rights  of  other  persons  using  the  highway 
with  proper  care  and  caution  on  their  part."  And  the  supreme 
court  held  this  instruction  in  harmony  with  the  general  rule  of 
law  in  most  of  the  states  and  at  common  law,  continuing  as  fol- 
lows: "The  general  doctrine  is  well  stated  in  Central  etc.  Ey.  Co. 
V.  Kuhn,  86  Ky.  578,9  Am.St.Eep.  309,as  follows:  'The  doctrine 
with  reference  to  injuries  to  those  crossing  the  track  of  a  railway, 
where  the  right  to  cross  exists,  is  that  the  company  must  use 
such  reasonable  care  and  precaution  as  ordinary  prudence  would 
indicate.  This  vigilance  and  care  must  be  greater  at  crossings  in 
a  populous  town  or  city  than  at  ordinary  crossings  in  the  coun- 
try. So  what  is  reasonable  care  and  prudence  must  depend  on 
the  facts  in  each  case.  In  a  crossing  within  a  city,  or  where  the 
travel  is  great,  reasonable  care  would  require  a  flagman  constant- 
ly at  the  crossing,  or  gates  or  bars,  so  as  to  prevent  injury;  but 
snch  care  would  not  be  required  at  a  crossing  in  the  country, 
where  but  few  persons  passed  each  day.  The  usual  signal,  such 
as  ringing  the  bell  and  blowing  the  whistle,  would  be  sufficient': 
Citing  Thompson  on  Negligence,  417;  Louisville  etc.  E.  E.  Co. 
V.  Goetz,  79  Ky.  442;  43  Am.  Eep.  227.  And  it  was  accordingly 
held  in  that  case  that  a  railroad  company  which  had  failed  to 
provide  a  flagman  or  gates,  during  the  night-time,  when  many 
trains  were  passing,  at  a  crossing  in  a  thickly  populated  portion 
of  the  city  of  Louisville,  buildings  being  situated  near  the  track 
at  that  point,  was  guilty  of  negligence  of  the  most  flagrant  char- 
acter": See,  also,  to  the  same  effect,  St.  Louis  etc.  E.  E.  Co.  v. 
Dunn,  78  111.  197;  Bentley  t.  Georgia  Pac.  Ey.  Co.,  86  Ala.  484; 
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Western  etc.  E.  E.  Co.  v.  Young,  81  Ga.  397;  12  Am.  St.  Eep. 
320;  Troy  v.  Cape  Fear  etc.  E.  E.  Co.,  99  N.  C.  298;  6  Am.  St. 
Eep.  521;  Bolinger  v.  St.  Pan)  etc.  E.  E.  Co.,  36  Minn.  418;  1 
Am.  St.  Eep.  680. 

'*^®  Commenting  upon  this  case,  the  supreme  court  further 
Ea}':  "It  is  also  held  in  many  of  the  states  (in  fact,  the  rule  is  well- 
nigh,  if  not  quite,  universal),  that  a  railroad  company,  under 
certain  circumstances,  will  not  be  held  free  from  negligence, 
even  though  it  may  have  complied  literally  with  the  terms  of  a 
statute  prescribing  certain  signals  to  be  given,  and  other  precau- 
tions to  be  taken  by  it,  for  the  safety  of  the  traveling  public  at 
crossings.  Thus,  in  Chicago  etc.  E.  E.  Co.  v.  Perkins,  125  111. 
127,  it  was  held  that  the  fact  that  a  statute  provides  certain  pre- 
cautions Avill  not  relieve  a  railroad  company  from  adopting  such 
other  measures  as  public  safety  and  common  prudence  dictate": 
Citing  Thompson  v.  New  York  Cent.  etc.  E.  E.  Co.,  110  N.  Y. 
636.  The  reason  for  such  rulings  is  found  in  the  principle  of  the 
common  law  that  everyone  must  so  conduct  himself  and  use  his 
own  property  as  that,  under  ordinary  circumstances,  he  will  not 
injure  another  in  any  way.  As  a  general  rule,  it  may  be  said  that 
whether  ordinary  care  or  reasonable  prudence  requires  a  railroad 
company  to  keep  a  flagman  stationed  at  a  crossing  that  is  especi- 
ally dangerous  is  a  question  of  fact  for  a  jury  to  determine,  under 
all  the  circumstances  of  the  case,  and  that  the  omission  to  station 
a  flagman  at  a  dangerous  crossing  may  be  taken  into  account  as 
evidence  of  negligence,  although  in  some  cases  it  has  been  held 
that  before  a  jury  will  be  warranted  in  saying,  in  the  absence  of 
any  statutory  direction  to  that  effect,  that  a  railroad  company 
should  keep  a  flagman  or  gates  at  a  crossing,  it  must  be  first 
shown  that  such  crossing  is  more  than  ordinarily  hazardous — as, 
for  instance,  that  it  is  in  a  thickly  populated  portion  of  the  town 
or  city;  or  that  the  view  of  the  track  is  obstructed,  either  by  the 
company  itself  or  by  other  objects  proper  in  themselves,  or  that 
the  crossing  is  a  much  traveled  one,  and  the  noise  of  approaching 
trains  "^^^  is  rendered  indistinct,  and  the  ordinary  signals  diffi- 
cult to  be  heard,  by  reason  of  bustle  and  confusion  incident  to 
railway  or  other  business;  or  by  reason  of  some  other  such  like 
cause — and  that  a  jury  would  not  be  warranted  in  saying  that  a 
railroad  company  should  maintain  those  extra  precautions  at 
ordinary  crossings  in  the  country.  The  following  cases  are  illus- 
trative of  various  phases  of  the  rules  we  have  just  stated:  Eaton 
V.  Fitchburg  E.  E.  Co.,  129  Mass.  364;  Bailey  v.  New  Haven  etc. 
R.  E.  Co.,  107  Mass.  496;  Pennsylvania  E.  E.  Co.  v.  Matthews, 
36  N.  J.  ii.  531;  Philadelphia  etc.  E.  E.  Co.,  v.  Killips,  88  Pa.  St. 
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405;  Kansas  Pac.  Ey.  Co.  v.  Eichardson,  25  Kan.  391;  State  v. 
Philadelphia  etc.  E.  E.  Co.,  47  Md.  76;  Welsch  v.  Hannibal  etc. 
E.  E.  Co.,  72  Mo.  451;  37  Am.  Eep.  440;  Frick  v.  St.  Louis  etc. 
Ey.  Co.,  75  Mo.  595;  Pittsburgh  etc.  Ey.  Co.  v.  Yundt,  78  Ind. 
373;  41  Am.  Eep.  580;  Hart  v.  Chicago  etc.  Ey.  Co.,  66  Iowa, 
166;  41  Am.  Eep.  93;  Kinney  v.  Crocker,  18  Wis.  74. 

From  these  authorities,  it  is  clear  that,  while  the  statutes  of 
Utah  make  some  provision  for  the  safety  of  the  public-  while 
crossing  tracks  when  crossing  over  the  public  thoroughfares  in 
thickly  settled  communities  or  cities,  yet  these  statutes  will  not 
relieve  the  railroad  company  from  adopting  such  other  reason- 
able measures  for  the  public  safety  as  common  prudence  may 
dictate,  considering  the  danger,  locality,  travel,  and  surrounding 
circumstances  of  the  case.  The  reason  of  such  rule  is  founded  in 
the  common  law  that  everyone  must  so  conduct  himself  and  use 
his  own  property  as  that,  under  ordinary  circumstances,  he  will 
not  injure  another  in  any  way,  if  such  injury  can  reasonably  be 
avoided  by  the  use  of  reasonable  care.  The  vigilance  and  care  to 
be  used  would  be  much  greater  at  public  crossings  in  populous 
cities  and  towns,  where  many  tracks  are  built  across  the  streets, 
and  are  constantly  in  use,  than  the  ordinary  road  crossings  in  the 
country,  or  less  populous  and  less  used  localities;  so  that  the  rea- 
sonable care  and  prudence  to  *-^  be  used  must  depend  upon  the 
facts  of  each  case.  In  the  crossing  of  this  particular  street, 
where  the  travel  is  shown  to  be  great  and  the  danger  in 
crossing  to  be  greater,  we  are  of  the  opinion  that  reason- 
able care  and  prudence  would  require  that  a  flagman  be 
kept  constantly  at  the  crossing  during  the  time  that  trains 
continue  to  cross  over  it,  or  that  gates  should  be  erected  and  con- 
trolled so  as  to  lessen  the  danger  of  injury  to  passengers  and  trav- 
elers, and  thus  lessen  the  danger  caused  by  the  almost  constant 
use  of  the  tracks  by  the  defendants  and  their  trains.  And,  while 
this  is  true  of  this  particular  crossing,  we  are  not  of  the  opinion 
that  these  precautions  should  be  observed  by  railroad  companies 
in  country  districts,  cities,  or  smaller  localities,  where  but  few 
persons  pass  each  day,  and  where  the  probable  danger  would  be 
much  lessened:  Freeman  v.  Duluth  etc.  Ey.  Co.,  74  Mich.  86; 
Grand  Trunk  Ey.  Co.  v.  Ives,  144  U.  S.  408. 

We  are  of  the  opinion  that  the  testimony  was  properly  admit- 
ted, and  concur  with  the  jury  that  the  defendants  were  negligent 
in  not  maintaining  gates  or  providing  a  flagman  at  the  crossing 
in  question,  and  the  court  committed  no  error  in  giving  the  in- 
structions to  the  jury. 
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We  are  equally  convinced  that  no  error  was  committed  in  al- 
lowing the  plaintiff  Jane  English  to  give  the  names  and  ages  of 
the  children  of  the  deceased.  They  were  all  parties  to  the  action, 
and  such  testimony  was  proper  even  if  they  were  not  parties  to 
the  action,  as  this  court  held  in  Pool  v.  Southern  Pac.  Co.,  7 
Utah,  303,  and  Chilton  v.  Union  Pac.  Ry.  Co.,  8  Utah,  47. 

Appellants  also  contend  that  the  damages  awarded  the  plain- 
tiffs were  excessive.  The  jury  rendered  a  verdict  for  fifteen 
thousand  dollars,  and  the  court,  on  motion  for  a  new  trial,  re- 
duced the  damages  to  thirteen  thousand  dollars.  The  deceased 
was  thirty-eight  years  old,  with  an  expectancy  of  life,  under  the 
American  '*^*  table,  of  twenty-nine  and  sixty-two  one-hun- 
dredths  years,  and  was  earning  fifty  dollars  per  month  as  driver 
of  an  express  wagon.  The  jury  were  called  upon  to  fix  the  pe- 
cuniary loss  of  the  plaintiff  by  reason  of  the  death  in  question. 
Appellants  claim  that,  according  to  the  American  Experience 
Table,  the  value  of  a  life  at  thirty-eight  would  be  nine  thousand 
five  hundred  and  forty-six  dollars;  that,  according  to  the  interest 
table  issued  by  the  Mutual  Life  Insurance  Company,  the  insur- 
able value  of  a  healthy  man  of  thirty-eight  years  would  be,  at  six 
per  cent,  eight  thousand  two  hundred  and  fourteen  dollars;  ten 
thousand  dollars  placed  at  interest,  at  the  legal  rate  of  eight  per 
cent,  would  amount  to  eight  hundred  dollars  per  year,  or  two  hun- 
dred dollars  more  than  the  deceased  was  earning.  The  law  will 
allow  nothing  more  than  the  pecuniary  loss  as  shown  by  the 
proof  and  measured  by  a  pecuniary  standard.  The  extent  of  this 
loss  should  not  be  measured  by  the  wealth  or  property  of  the  re- 
cipient or  giver,  but  by  his  earnings,  care,  health,  beneficent 
and  pecuniary  contributions  given,  or  in  reasonable  expectation 
of  being  given,  to  the  widow  and  children,  as  shown  by  the  proof 
and  judged  from  all  the  circumstances  of  the  case  to  be  just,  but 
measured  by  a  pecuniary  standard:  Pool  v.  Southern  Pac.  R.  R. 
Co.,  7  Utah,  310;  Chilton  v.  Union  Pac.  Ey.  Co.,  8  Utah,  47.  Un- 
der the  circumstances  of  this  case,  we  are  of  the  opinion  that  the 
damages  and  judgment  are  excessive  to  the  amount  of  three 
thousand  dollars,  and  should  be  reduced  to  the  sum  of  ten  thou- 
sand dollars;  and  that  judgment  should  be  entered  for  that 
amount  accordingly,  with  costs  in  addition  thereto.  The  judg- 
ment of  the  district  court  is  modified  accordingly,  and  that  court 
is  directed  to  set  aside  the  judgment  herein,  and  enter  judgment 
in  favor  of  the  plaintiffs,  and  against  the  defendants,  for  the 
cum  of  ten  thousand  dollars  and  costs. 

Zane,  C.  J.,  and  Bartch,  J.,  concur. 
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RAILROADS— CROSSINGS  —  NEGLIGENCE.— The  performance 
of  statutory  requirements  as  to  the  giving  of  signals  is  not  always 
the  full  measure  of  the  duty  of  a  railroad  company  twward  the  pub- 
lie  at  highway  crossiugs.  Circumstances  may  arise  when  the  giving 
of  other  warnings  or  signals  may  be  necessary  and  obligatory  upon 
the  company:  Atchison  etc.  R.  R.  Co.  v.  Hague,  54  Kan.  284;  45  Am. 
St.  Rep.  278.  Compare  Dyson  v.  New  York  etc.  R.  R.  Co.,  57  Conn. 
9;  14  Am.  St.  Rep.  82.  If  a  railroad  company  and  the  public  both 
use  a  street,  the  company  must  keep  a  lookout  for  persons  upon  its 
track,  and  travelers  in  the  street  must  keep  a  lookout  for  approach- 
ing trains:  Note  to  Dyson  v.  New  York  etc.  R.  R.  Co.,  14  Am.  St.  Rep. 
87.  Greater  care  is  required  of  a  railroad  company  than  is  otherwise 
necessary  in  running  its  trains  in  a  populous  town:  Troy  v.  Cape 
Fear  etc.  R.  R.  Co.,  99  N.  C.  298;  6  Am.  St.  Rep.  521.  Increased  vigi- 
lance must  always  be  used  to  prevent  accidents  while  trains  are 
moving  in  or  through  a  city  or  town:  Note  to  McMarshall  v.  Chicago 
etc.  Ry.  Co.,  20  Am.  St.  Rep.  453.  The  omission  of  a  railroad  com- 
pany to  maintain  a  flagman  at  a  highway  crossing  may  be  consid- 
ered on  the  question  of  its  negligence  in  an  action  for  an  injury  to  a 
traveler  driving  on  the  highway:  Hart  v.  Chicago  etc.  R.  R.  Co.,  56 
Iowa,  1G6;  41  Am.  Rep.  93;  Pittsburgh  etc.  Ry.  Co.  v.  Yundt,  78  Ind. 
373;  41  Am.  Rep.  580;  monographic  note  to  Welsch  v.  Hannibal 
etc.  R.  R.  Co.,  37  Am.  Rep.  44;  notes  to  Central  Passenger  Ry.  Co.  v. 
Kuhn,  9  Am.  St.  Rep.  318;  Louisville  etc.  R.  R.  Co.  v.  Hall,  13  Am. 
St.  Rep.  93.  A  railroad  company  is  bound  to  give  signals  of  warning 
10  travelers  on  public  highways  at  crossings,  although  none  are  re- 
quired by  statute:  Note  to  Welsch  v.  Hannibal  etc.  R.  R.  Co.,  37  Am. 
Rep.  443.  Whether  the  presence  of  a  watchman  or  other  precautions 
not  taken  were  necessary  for  the  safety  of  the  public  Is  a  question  to 
be  determined  by  the  jury,  in  case  of  a  railway  accident  occurring 
at  a  crossing  on  a  public  thoroughfare  in  a  city:  Bolinger  v.  St.  Paul 
etc.  R.  R.  Co.,  36  Minn.  418;  1  Am.  St.  Rep.  680.  While  a  failure  to 
maintain  a  flagman  at  a  crossing  is  not  negligence,  the  rule  is,  that 
when  the  company  has  created  extra  danger,  it  is  bound  to  use  extra 
precautions,  and  this  may  demand  the  placing  of  a  flagtnan  at  a 
crossing:  See  Ernst  v.  Hudson  River  R.  R.  Co.,  39  N.  Y.  61;  100  Am. 
Dec.  405,  and  monographic  note  thereto  on  the  duty  of  a  railroad 
company  to  keep  a  flagman  or  other  person  at  crossing  to  give  warn- 
ing of  appix)aching  trains  or  cars. 

NEGLIGENCE  CAUSING  DEATH— EVIDENCE— DAMAGES.— 
A  widow  suing  to  recover  damages  for  the  death  of  hor  husband 
may  testify  as  to  the  number  and  ages  of  her  minor  children:  Note 
to  Abbot  V.  McCadden,  29  Am.  St.  Rep.  913.  In  such  cases,  the 
true  measure  of  damages  Is  the  pecuniary  loss  suffered  by  her  alone, 
the  actual  damages:  McHugh  v.  Schlosser,  159  Pa.  St.  480;  39  Am. 
St.  Rep.  699;  Liermann  v.  Chicago  etc.  Ry.  Co.,  82  Wis.  286;  33  Am. 
St.  Rep.  37,  and  note;  Troy  v.  Cape  Fear  etc.  R.  R.  Co.,  99  N.  C.  298; 
6  Am.  St.  Rep.  521;  Klepsch  v.  Donald,  4  Wash.  436;  31  Am.  St.  Rep. 
936.  In  estimating  this,  the  jury  may  consider  the  age,  health,  hab- 
its of  life,  the  capacity  of  the  deceased  for  making  a  living  for  liim- 
Belf  and  family,  his  condition  in  life,  the  probable  duration  of  his 
life,  the  wages  he  was  actually  earning,  and  his  disposition  to  be 
Industrious  and  frugal,  or  otherwise:  McHugh  v.  Schlosser,  159  Pa. 
St.  480;  39  Am.  St.  Rep.  699;  but  neither  the  wealth  of  the  defendant 
nor  the  poverty  of  the  survivors  is  to  be  considered:  See  mono- 
graphic note  to  Louisville  etc.  Ry.  Co.  v.  Goodykoontz,  12  Am.  St. 
Rep.  378,  on  the  elements  and  measure  of  damages  in  actioas  for 
having  caused  the  death  of  human  beluga. 
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[93  VIEGINTA,  8.] 

INSURANCE— PROOFS  OF  LOSS.— A  MISTAKE  IN  DESIG- 
NATINKi  THE  NAME  of  the  owner  of  property  in  proofs  of  loss,  not 
induced  by  fraud  nor  a  desire  to  deceive,  Is  not  fatal  to  a  recovery 
where  the  policy  is  an  open,  floating  one,  intended  to  cover  the  loss 
of  goods  while  in  a  warehouse,  under  the  control  of  its  manager, 
and  irrespective  of  their  ownership. 

INSURANCE  IN  THE  NAME  OF  THE  MANAGER  OF  A 
WAREHOUSE  for  account  of  whom  it  may  concern  applies  to  the 
benefit  of  any  person  who  may  own  property  therein  at  the  time  of 
a  loss,  though  such  property  was  not  therein  when  the  policy  issued. 

INSURANCE— PROOFS  OF  LOSS.— THE  SILENCE  of  tlie 
agents  and  managers  of  an  insurance  corporation  after  receiving 
proofs  of  loss  is  a  waiver  of  any  further  proofs. 

INSURANCE  ON  PROPERTY  IN  A  WAREHOUSE,  WHO 
MAY  MAINTAIN  AN  ACTION  THEREON.— If  a  policy  of  insurance 
is  issued  to  the  manager  of  a  warehouse  for  the  account  of  whom  it 
may  concern,  he,  upon  the  happening  of  a  loss,  may  maintain  an  ac- 
tion on  the  policy  in  his  own  name  to  recover  the  value  of  goods  de- 
stroyed, and  out  of  the  recovery  pay  himself  to  the  extent  of  his 
Interest,  and  the  balance  he  will  hold  for  the  benefit  of  the  owners 
of  the  property  destroyed. 

Staples  &■  Munford,  for  the  plaintiff  in  error. 

Harmanson,  Heath  &  Heath,  for  the  defendant  in  error. 

®  CARD  WELL,  J.  The  policy  of  insurance  sued  on  in  this 
case  insured  W.  B.  Cheek,  manager  Roper  Storage  Warehouse  (in 
Norfolk  city),  for  account  of  whom  it  may  concern,  for  the  term 
of  two  months  from  the  twenty-fourth  day  of  September,  1892, 
at  noon,  to  the  twenty-fourth  day  of  November,  1892,  at  noon, 
against  all  direct  loss  or  damage  by  fire,  ....  to  an  amount  not 
exceeding  seven  hundred  dollars  on  one  hundred  and  fifty  bar- 
rels of  flour  while  contained  in  said  warehouse;  the  policy  provid- 

(782) 


April,  1896.]     Mokotock  Insurance  Co.  v.  Cheek.  783 

ing  for  the  usual  proof  of  loss  contained  in  like  policies,  and  con- 
taining also  all  other  usual  provisions  and  conditions. 

On  the  11th  of  November,  1892,  the  Eoper  Storage  Warehouse, 
with  its  contents,  was  entirely  destroyed  by  fire,  together  with  one 
hundred  and  fifty  barrels  of  flour  that  assured  claimed  was  cov- 
•  €red  by  this  policy;  and  on  December  17,  1892,  Cheek,  as  man- 
ager of  the  warehouse,  made  out  and  furnished  to  Geo.  D.  Pleas- 
ants &  Son,  general  agents  of  the  Morotock  Insurance  Company, 
upon  blanks  furnished  by  these  agents,  the  proof  of  the  loss  of 
the  one  hundred  and  fifty  barrels  of  flour  as  required  by  its  pol- 
icy of  insurance,  accompanied  by  the  certificate  of  the  notary  pub- 
lic, residing  in  Norfolk,  and  most  contiguous  to  the  property  de- 
stroyed, as  also  required  by  the  provisions  of  the  policy.  This 
proof  of  loss  set  forth  that  the  property  described,  that  is,  the 
one  hundred  and  fifty  barrels  of  flour,  belonged  at  the  time  of  the 
fire  to  J.  E.  Eayl,  and  no  other  person  or  persons  had  any  interest 
therein. 

***  On  the  5th  or  6th  of  February,  1893,  Cheek  received  from 
Arthur  L.  Pleasants,  a  member  of  the  firm  of  Geo.  D.  Pleasants 
&  Son,  general  agents,  a  letter  requiring  of  Cheek  the  original 
invoices  and  warehouse  receipts,  also  the  names  and  the  address 
of  each  of  the  parties  for  whose  direct  benefit  the  insurance  ef- 
fected, covered  either  by  the  policy  issued  by  the  Morotock  Insur- 
ance Company  or  that  of  the  Agricultural  Insurance  Company, 
Issued  by  Pleasants  &  Son  on  other  property  in  the  warehouse; 
and  immediately  upon  the  receipt  of  this  letter  Cheek  forwarded 
to  the  agents  at  Richmond,  Virginia,  the  original  invoices  and 
warehouse  receipts  called  for,  and  along  therewith  he  inclosed  this 
paper: 

<*W.  B.  Cheek,  Esq.,  Supt.  Eoper  Storage  Co.,  Norfolk,  Va. 

"Dear  Sir:  Enclosed  I  hand  you  invoices  for  150  barrels  flour 
bought  of  the  Agosta  Milling  Company,  which  had  not  been  ac- 
cepted by  me  at  the  time  of  the  fire.  This  company  has  foi-ward- 
ed  me  bill  lading  for  same,  with  power  to  collect  insurance  for 
their  benefit.  Flour  destroyed  in  your  storagehouse  by  fire 
November  11,  1892.  J.  E.  Rayi." 

He  sent  also  a  statement  showingwhat  part  of  the  amount  of  the 
loss  he  was  entitled  to  for  freight  advanced,  storage  charges,  etc., 
and  what  amount  belonged  to  the  owner  of  the  flour  destroyed. 
Nothing  further  was  heard  by  Cheek,  the  assured,  from  the  agents 
until  March  3,  1893,  when  Mr.  Pleasants,  a  member  of  the  firm 
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of  Geo.  D.  Pleasants  &  Son,  came  to  Norfolk  and  took  the  deposi- 
tion of  Cheek  as  to  the  fire,  the  property  destroyed  and  the  own- 
ers of  the  property,  and  in  this  deposition  Cheek  explained  who 
were  the  owners  of  each  and  every  species  oi  property  destroyed 
by  the  fire.  ^^  From  that  time  until  May,  1893,  the  Moro- 
tock  Insurance  Company  and  its  agents  remained  silent.  Where- 
upon, \V,  B.  Ch-eek,  manager  of  the  Roper  Storage  Warehouse, 
suing  for  himself  and  also  for  the  Agosta  Milling  Company, 
brought  suit  against  the  insiirance  company  in  the  circuit  court 
of  the  city  of  Norfolk  to  recover  the  amount  claimed  to  be  due 
on  the  policy,  to  which  action  the  defendant  company  pleaded 
*'non  assumpsit,'*  and,  at  the  trial  of  the  cause,  on  the  seven- 
t-eenth  day  of  July,  1893,  took  three  bills  of  exceptions  to  the 
rulings  of  the  trial  court.  The  first  is  to  the  refusal  of  the  court 
to  exclude  the  paper  purporting  to  be  the  proof  of  loss  furnished 
by  the  assured,  as  before  stated,  and  introduced  in  evidence  by 
him.  The  second,  to  the  action  of  the  court  in  overruling  the 
defendant  company's  demurrer  to  the  evidence  of  the  plaintiff, 
and  the  third,  to  the  refusal  of  the  court  to  set  aside  the  verdict 
and  judgment  on  the  demurrer  to  the  evidence — the  verdict  and 
judgment  being  for  the  sum  of  six  hundred  dollars,  with  intei- 
est  thereon  from  the  twentieth  day  of  February,  1893.  To  this 
judgment  a  writ  of  error  was  awarded  by  this  court. 

The  only  error  assigned  and  relied  on  in  the  petition  of  the 
plaintiff  in  error  is  to  the  ruling  ol  the  trial  court  in  refusing 
to  reject  the  proof  of  loss  furnished  by  Cheek,  manager,  Decem- 
ber 17,  1892,  wherein  he  represented  that  the  one  hundred  and 
fifty  barrels  of  flour  lost  in  the  fire  belonged  to  J.  E.  Rayl,  and 
that  no  other  person  had  any  interest  therein. 

The  contention  of  the  plaintiff  in  error  is,  that  as  the  Agosta 
Milling  Company  had  furnished  no  proof  of  loss  such  as  is  re- 
quired by  the  policy  of  insurance  sued  oi),  this  action  brought 
by  W.  B.  Cheek,  manager  of  the  Eoper  Stora^i^e  Warehouse,  suing 
for  himself  and  also  for  the  Agosta  Milling  Company,  could  .not 
be  maintained. 

It  is  true  that  the  proofs  furnished  on  the  seventeenth  day  of 
December,  1892,  erroneously  stated  that  the  fldur  which  was  de- 
stro7;ed  was  the  property  of  J.  E.  Rayl,  when  in  fact  it  vras  ^''^ 
the  property  of  the  Agosta  Milling  Companj,  of  which  J.  E. 
Rayl  was  the  agent  at  Norfolk,  which  fact  of  ow'nership  ^ras  cor- 
rectly stated  in  plaintiff's  declaration.  When  Cheek  stated  in  the 
proof  of  loss  furnished  the  defendant  company  tbat  Rayl  was  the 
owner  of  the  flour,  he  was  simply  mistaken,  ard  the  mistake  oc- 
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curred  doubtless  because  Eayl,  as  the  representative  of  the  owner>> 
was  on  the  spot  looking  out  for  its  interests,  and  Cheek  did  not 
draw  the  distinction  between  the  owner  and  the  representative 
of  the  owner.  This,  however,  worked  no  harm  or  prejudice  to> 
the  defendant  company,  and  there  is  no  fraud  or  deception  charg- 
ed by  it,  or  even  intimated.  On  the  contrary,  as  we  have  seen, 
so  soon  as  Cheek  received  the  letter  from  J.  E.  Eayl  of  December 
5,  1892,  informing  him  that  he  (Eayl)  had  not  accepted  the  one- 
hundred  and  fifty  barrels  of  flour  consigned  to  him  by  the  Agosta. 
Milling  Company  and  destroyed  by  the  fire,  he  at  once  for- 
warded that  letter  to  the  agents  of  the  defendant  company,  to- 
gether with  the  original  invoices  and  warehouse  receipts  asked 
for  by  them.  This  policy  of  insurance  is  but  an  open,  floating; 
policy,  in  which  the  manifest  intention  of  the  parties  is  that  it 
shall  cover,  to  the  amount  of  insurance  named  therein,  any  goods 
of  the  character  and  description  specified  in  the  policy,  which, 
from  time  to  time  during  its  continuance,  might  be  in  the  Roper 
Storage  Warehouse  under  the  control  of  its  manager.  In  such 
a  case,  the  policy  applies  to  the  benefit  of  the  person  who  may 
own  the  property  at  the  time  of  the  loss,  although  he  had  no  in- 
terest in  the  property  when  the  policy  was  issued;  and  extrinsic*^ 
evidence  is  admissible  to  show  who  was  in  fact  concerned:  Wood; 
on  Fire  Insurance,  sees.  38,  40;  Turner  v.  Burrows,  8  Wend.  144. 

The  silence  of  the  agents  of  the  Morotock  Insurance  Company 
from  and  after  the  receipt  of  the  proof  of  the  loss  furnished  by 
Cheek,  manager,  and  the  information  as  to  the  parties  who  were 
really  concerned  in  the  loss,  certainly  as  early  as  March  3,  1893,. 
cannot  be  considered  otherwise  than  as  a  *^  waiver  by  those- 
agents  of  any  further  proof  of  the  loss.  Therefore  Cheek,  the 
assured,  had  the  right  to  institute  this  suit  to  recover  the  value 
of  the  goods  destroyed,  and  out  of  the  recovery  to  pay  himself  to 
the  extent  of  his  interest,  and  the  balance  to  pay  over  to  the 
owner:  Wood  on  Fire  Insurance,  sees.  280-282. 

We  are  of  opinion  that  there  is  no  error  in  the  judgment  of  the 
circuit  court  of  Norfolk  city,  and  it  is  therefore  affirmed. 

INSURANCE— FIRE— PROOFS  OF  LOSS— WAIVER  OF.— If  an 
assured.  In  good  faith  and  within  the  time  stipulated,  does  what  he 
plainly  intends  as  a  compliance  with  the  requirements  of  his  policy 
in  respect  to  proofs  of  loss,  the  failure  of  the  insurance  company  to 
notify  him  of  any  objections  to  the  proofs  furnished  constitutes  a 
waiver  of  objections  to  such  proofs,  and  of  any  other  or  further 
proof:  Moyer  v.  Run  Ins.  Co.,  176  Pa.  St.  579;  53  Am.  St.  Rep.  690, 
and  note.  See.  also.  Burlington  Ins.  Co.  v.  Ivowery,  61  Ark.  108;  54 
Am.  St.  Rep.  196.  An  insurance  company,  by  refusing  to  pay  a  loss, 
and  defending  on  the  ground  that  the  policy  In  suit  was  not  In  force 
Am.  St.  Ekp.,  Vol.  LVII.— 50 
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at  the  time  of  the  loss,  thereby  waives  the  right  to  be  furnished  with 
any  proofs  of  loss  as  required  by  the  policy:  Rochester  Loan  etc.  CJo. 
V.  Liberty  Ins.  Co.,  44  Neb.  537;  48  Am.  St.  Rep.  74o,  and  note. 

INSURANCE  — FIRE— PROOFS  OF  LOSS— MISTAKES  IN.— 
Proofs  of  loss  do  not  form  a  part  of  the  contract  of  insurance;  and 
the  assured  is  not  estopped  from  showing  that  a  statement  In  the 
proofs  of  loss  was  a  mistalie  so  far  as  it  states  facts  going  to  annul 
the  policy:  McMaster  v.  Insurance  Co.  of  N.  A.,  55  N.  Y.222;  14  Am. 
Rep.  239;  Fowle  v.  Springfield  Ins.  Co.,  122  Mass.  191;  23  Am,  Rep. 
308. 

INSURANCE— FIRE— ON  PROPERTY  IN  WAREHOUSE— WHO 
MAY  SUE  UPON. — Where  goods  were  deposited  with  a  wharfinger 
for  sale,  the  owner  paying  warehouse  rent,  and  the  wharfinger  insur- 
ed the  goods,  and,  on  their  being  destroyed  by  fire,  collected  the  in- 
surance money,  the  owner  was  held  entitled  to  it:  Extended  note  to 
Schmidt  v.  Blood,  24  Am.  Dec.  150.  A  warehouseman  insuring  prop- 
erty in  his  custody,  under  a  contract  requiring  him  so  to  do,  is,  in 
respect  to  such  insurance,  the  trustee  of  the  owners,  and  as  such 
bound  to  malie  proofs  of  loss,  and  to  institute  proceedings  for  collec- 
tion: liancaster  Mills  v.  Merchants'  etc.  Co.,  89  Tenn.  1;  24  Am.  St. 
Rep.  586,  and  note.  See,  also,  as  to  the  effect  of  an  insurance  policy 
issued  "for  account  of  whom  it  may  concern":  Frierson  v.  Brenham, 
5  La.  Ann.  540;  52  Am.  Dec.  603. 
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PRACTICE.— IF  A  DEMURRER  TO  THE  COMPLAINT  IS 
SUSTAINED  and  the  plaintiff  then  amends,  he  cannot  afterward  be 
heard  to  object  that  the  order  sustaining  the  demm-rer  was  erro- 
neous. 

RAILWAYS  CARRYING  PASSENGERS  ARE  BOUND  TO 
CJARRY  THEM  SAFELY  so  far  as  human  care  and  foresight  may 
provide;  that  is  to  say,  they  are  bound  to  use  the  utmost  care  and 
diligence  of  very  cautious  persons,  and  they  will  be  held  liable  for 
the  slightest  negligence  which  human  care,  skill,  and  foi-esight  could 
have  foreseen  and  guarded  against. 

CARRIERS  —  SLEEPING  CAR  CORPORATIONS  —  LIABIL- 
ITY FOR  MURDER. — If,  while  a  passenger  is  sleeping  in  his  berth 
In  a  sleeping-ear,  he  is  shot  and  killed  by  one  who  enters  with  intent 
to  commit  murder  or  robbery,  neither  the  railway  nor  the  sleeping- 
car  corporation  is  answeral'le  if  neither,  nor  any  employ6  of  either, 
kncAv  that  any  danger  impended  over  the  passenger,  and  there  was 
no  circumstance  to  rouse  suspicion,  however  watchful  and  alert  they 
might  have  been. 

NEGLIGENCE,  WHEN  ACTIONABLE.— To  warrant  the  find- 
ing that  negligence,  or  an  act  not  amounting  to  a  wanton  wrong,  is 
the  proximate  cause  of  an  injury,  it  must  appear  that  the  injury  was 
the  natural  and  probable  consequence  of  the  negligent  or  wrongful 
act.  and  that  it  ought  to  have  been  foreseen  in  the  light  of  the  at- 
tendant circumstances. 

Cabell  &  Cabell,  for  the  plaintiffs  in  error. 

Henry  T.  Wickham,  Henry  Taylor,  Jr.,  and  Tazewell  EUett, 

for  the  defendants  in  error. 
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»»  KEITH,  P.  The  executors  of  D.  F.  Connell,  in  an  action 
of  trespass  on  the  case  brought  in  the  circuit  court  of  the  city  of 
Richmond,  complain  of  the  Chesapeake  &  Ohio  Railway  Company 
and  the  Pullman  Palace  Car  Company,  defendants,  and  set  out 
the  following  cause  of  action: 

That  on  the  1st  of  August,  1891,  their  testator  was  a  passenger 
upon  a  sleeping-car  owned  by  the  Pullman  Palace  Car  Company, 
which  was  attached  to  and  made  a  part  of  the  train  running  upon 
the  tracks  of  the  Chesapeake  and  Ohio  Railway  Company,  and  that 
it  became  the  duty  of  the  defendants  to  use  due  and  proper  care 
that  he  should  be  safely  and  securely  carried  on  said  railway,  as 
aforesaid,  and  protected  from  violence  and  injury  while  on  the 
train;  that  the  defendants  did  not  use  due  and  proper  care  in 
that  behalf,  but  by  their  negligence,  carelessness,  and  default,  at 
or  near  Waynesboro  or  between  Waynesboro  and-Basic  City,  on 
the  line  of  said  railway,  some  person  to  the  plaintiffs  unknown, 
armed  with  a  deadly  weapon,  was  allowed  by  the  defendants  to 
€nter  the  car  or  coach,  owned  or  controlled  and  run  by  the  de- 
fendants, in  which  plaintiffs'  testator  was  then  riding,  with  the 
intent  to  rob  or  murder  him,  and  who  did,  without  default  on  his 
part,  shoot  him  in  the  abdomen,  with  a  ball  fired  then  and  there 
from  a  gun  or  pistol,  without  any  attempt  being  made  by  the 
defendants,  or  their  servants  or  agents,  to  protect  him;  inflicting 
thereby  a  deadly  wound,  hurt,  and  injury,  and  that  as  the  result 
and  direct  consequence  of  the  wound  and  injury  thus  inflicted 
their  testator  died  on  the  4th  of  August,  1891. 

^*  The  second  count  alleges  that,  being  a  passenger  on  the 
Chesapeake  and  Ohio  Railway  Company,  their  testator,  out  of 
extra  precaution  and  for  the  purpose  of  obtaining  greater  security 
and  protection,  took  passage  on  the  sleeping-car  or  lodging  coach 
owned  or  leased  by  the  defendants,  and  lost  his  life  as  substanti- 
ally as  described  in  the  first  count.  The  third  count  avers  that 
he  was  shot  while  asleep  in  his  bed  or  berth. 

The  fourth  count  charges  negligence  upon  the  part  of  the  de- 
fendants in  failing  to  perform  their  duty  reasonably  to  guard  and 
protect  the  plaintiffs'  testator,  while  a  passenger,  against  violence 
from  any  person  on  said  coach  or  car;  and  the  fifth  count  avers 
that,  while  occupying  a  berth  in  the  sleeping-car,  the  defendants 
and  their  servants  carelessly  and  negligently  conducted  and  be- 
haved themselves  in  not  keeping  proper  care  and  watch  so  as  to 
reasonably  protect  plaintiffs'  testator  from  violence  from  any  per- 
8on  on  or  in  said  sleeping-car,  and  that  by  and  through  their  neg- 
ligence, carelessness,  and  default,  some  person  unknown  to  the 
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plaintiffs,  armed  with  a  deadly  weapon,  was  allowed  to  go  to  the 
berth  in  which  their  testator  was  sleeping,  with  the  intent  to  rob 
or  murder  him,  and  inflicted  the  wound  before  described. 

To  this  declaration,  and  to  each  one  of  its  five  counts,  which, 
while  varying  somewhat  as  to  the  mode  of  stating  the  plaintiffs' 
case,  present  substantially  the  same  question  of  law,  the  defend- 
ants filed  their  demurrer.  The  circuit  court  sustained  the  de- 
murrer and  permitted  the  plaintiffs  to  amend  their  declaration, 
and  an  amended  declaration  was  accordingly  filed.  To  this  dec- 
laration, and  to  each  count  thereof,  the  defendants  also  de- 
murred, and  the  court  sustained  this  demurrer;  and  thereupon 
the  plaintiffs  applied  to  one  of  the  judges  of  this  court  for  a  writ 
of  error,  which  was  allowed. 

The  first  ground  of  error  assigned  here  is  to  the  action  of  •"* 
the  court  in  sustaining  the  demurrer  to  the  original  declaration. 
This  position  cannot  be  maintained,  this  court  having  held  that 
where  a  demurrer  is  sustained  with  leave  to  amend,  if  the  plain- 
tiffs exercise  that  privilege,  they  cannot  afterward  be  heard  to 
object  to  the  judgment  upon  the  original  declaration:  See  Hop- 
kins V.  Eichardson,  9  Gratt.  487;  Darracott  v.  Chesapeake  etc.  Ey. 
Co.,  83  Va.  288;  o  Am.  St.  Eep.  266. 

The  demurrer  to  the  amended  declaration  presents  a  question 
of  novelty  and  interest,  which,  it  is  believed,  has  seldom  arisen, 
and  which  certainly  has  never  been  passed  upon  by  this  court. 

Eailways  engaged  as  carriers  of  passengers,  while  not  insurers 
against  all  injuries  except  by  the  act  of  God  or  of  public  enemies, 
as  are  the  carriers  of  goods,  are  yet  bound  to  carry  safely  those 
whom  they  take  into  their  coaches  in  so  far  as  human  care  and 
foresight  can  provide;  that  is  to  say,  are  bound  to  use  the  utmost 
care  and  diligence  of  very  cautious  persons;  and  they  will  be  held 
liable  for  the  slightest  negligence  which  human  care,  skill,  and 
foresight  could  have  foreseen  and  guarded  against:  See  Farish 
V.  Eeigle,  11  Gratt.  697;  62  Am.  Dec.  666.  A  passenger  who 
sustains  an  injury  gTowing  out  of  the  act  of  the  carrier's  servants 
or  agents,  or  because  of  any  defect  in  machinery,  coaches,  road- 
way, or  other  appliance  connected  with  its  transportation  of 
passengers,  is  presumed,  until  the  contrary  is  shown,  to  have 
been  injured  through  the  negligence  of  the  carrier;  and  upon 
proof  of  the  injury  he  has  a  prima  facie  case  which,  in  the  ab- 
sence of  proof  to  the  contrary,  entitles  him  to  recover  damages 
for  the  wrong. 

The  injury,  here,  however,  is  not  the  result  of  any  defect  in 
the  instrumentalities  used  by  the  defendants.     The  negligence 
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averred  is  in  the  failure  to  observe  such  care  and  to  take  such 
precautions  as  would  effectually  protect  a  passenger,  asleep  in 
the  night-^time,  upon  a  Pullman  coach  constituting  a  part  of  the 
train  of  the  Chesapeake  &  Ohio  Eailway  ^*^  Company  from  an 
assault  made  upon  him  by  some  unknown  person,  a  passenger  or 
intruder,  as  the  declaration  alleges,  who  was  permitted  to  enter 
the  Pullman  car  with  intent  to  commit  murder  or  robbery,  and 
who  did  inflict  upon  the  plaintiffs'  testator  injuries  from  which 
he  died.  It  is  not  averred  that  the  defendants  or  their  employes 
knew  that  any  danger  impended  over  the  testator  of  the  plain- 
tiPJs  in  error,  or  that  there  was  any  circumstance  to  arouse  their 
suspicion,  however  watchful  and  alert  they  may  have  been. 

Counsel  for  the  plaintiffs  in  error  have  brought  to  the  atten- 
tion of  the  court  a  number  of  adjudged  cases,  which,  upon  inves- 
tigation, turn  out  to  be  suits  brought  to  recover  damages  for  the 
loss  of  property  upon  sleeping-cars  by  robbery  or  larceny.  These 
cases  establish  a  very  high  degree  of  duty  from  sleeping-car  com- 
panies to  their  patrons,  and  language  is  used  which  would  go  far 
to  sustain  the  contention  of  the  plaintiffs  in  error  were  the  facts 
under  investigation  in  those  cases  at  all  similar  to  those  under 
consideration  here. 

In  the  case  of  Carpenter  v.  New  York  etc.  E.  R.  Co.,  124  N.  Y. 
63,  21  Am.  St.  Rep.  644,  the  court  says:  "A  traveler  who  pays  for 
a  berth  is  invited,  and  has  a  right,  to  sleep,  and  both  parties  to 
the  contract  know  that  he  is  to  become  powerless  to  defeiid  his 
property  from  thieves  or  his  person  from  insult,  and  the  com- 
pany is  bound  to  use  a  degree  of  care  commensurate  with  the 
danger  to  which  the  passengers  are  exposed."  And  again,  in 
the  same  case,  it  is  said:  "They  are  bound  to  have  an  employe 
charged  with  the  duty  of  carefully  and  continually  watching  the 
interior  of  the  car  while  berths  are  occupied  by  sleeping  passen- 
gers." 

In  that  case,  a  passenger  was  robbed  while  asleep,  and  the 
court  held  that  the  company  had  been  negligent  in  failing  to 
keep  a  continual  watch  upon  the  interior  of  the  car,  and  was 
liable. 

There  is  a  strong  array  of  cases  of  a  like  character,  but  ^"^  as 
all  of  them  deal  with  the  liability  of  carriers  for  the  property  of 
passengers  which  had  been  lost  or  stolen,  an  extended  discussion 
of  them  would  be  unprofitable. 

On  the  part  of  the  defendants,  it  is  claimeH,  among  other 
grounds  of  defense,  that  no  responsibility  for  a  wrong  attaches 
wherever  there  intervenes  the  independent  act  of  a  third  person 
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between  defendant's  negligence  and  tlie  injury  sustained,  which 
effects  and  is  the  immediate  cause  of  the  injury. 

This  proposition  is,  without  doubt,  sustained  by  a  convincing 
weight  of  authority,  but  we  do  not  think  it  applies  to  this  case, 
because  the  very  negligence  alleged  consists  in  permitting  the 
intrusion  into  the  car  of  the  third  person  whose  independent  act 
was  the  immediate  cause  of  the  injury.  It  will  be  necessary, 
therefore,  to  inquire  what,  upon  principle,  should  be  deemed 
the  measure  of  duty  which  the  defendants  owed  to  the  injured 
person  in  this  case,  and  what  degree  of  negligence  in  the  perform- 
ance of  that  duty  jv'ill  render  them  responsible  for  the  injury  sus- 
tained. 

Under  no  circumstances  is  a  carrier  of  passengers  for  hire  held 
as  an  insurer  of  their  safety,  though  the  highest  degree  of  care 
and  diligence  in  guarding  their  safety  is  required,  and  the  slight- 
est imputation  of  negligence  against  which  human  care  and 
skill  can  provide  will  make  them  responsible  for  any  defect  in 
machinery,  or  for  any  negligence  on  the  part  of  their  servants; 
but  the  negligence  coinplained  of  must  stand  as  the  proximate 
cause  of  the  injury  sustained;  that  is,  it  must  be  the  direct  and 
efficient  cause  of  the  injury. 

As  was  said  by  Justice  Miller  in  Scheffer  v.  Eailroad  Co.,  105 
IT.  S.  249:  "To  warrant  a  finding  that  negligence  or  an  act  not 
amounting  to  wanton  wrong  is  the  proximate  cause  of  an  injury, 
it  must  appear  that  the  injury  was  the  natural  and  probable  con- 
sequence of  the  negligence  or  wrongful  act,  and  that  it  ought  to 
have  been  foreseen  in  the  light  of  the  ^^  attending  circumstan- 
ces." In  this  quotation  is  to  be  found  the  principle  upon  which 
this  case  should  be  decided — a  principle  which  goes  far  to  recon- 
cile the  seeming  conflict  between  the  authorities  cited  on  behalf 
of  the  plaintiffs  and  the  defendants  in  error. 

The  cases  relied  on  by  the  plaintiffs  in  error  are  actions  to  re- 
cover the  value  of  goods  which  passengers  have  lost  while  occupy- 
ing berths  upon  sleeping-cars.  Eobbery  is  of  frequent  occur- 
rence and  larceny  yet  more  frequent,  and  to  invite  a  passenger 
to  enter  a  sleeping-car  with  his  property  and  to  go  to  sleep  in  the 
coniidence  that  his  person  and  property  will  be  shielded  and  pro- 
tected by  those  who  have  undertaken  that  duty,  imposes  a  very 
high  degree  of  watchfulness  and  care  upon  the  sleeping-car  com- 
pany. Passengers  are  invited  to  enter  and  to  sleep;  they  are 
thereby  disarmed  and  incapacitated  for  self-protection;  carriers 
are  paid  to  preserve  watch  and  ward  over  their  sleeping  guests, 
end  they  are  rightfully  held  to  a  due  and  faithful  discharge  of 
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the  obligations  thus  assumed.  Experience  teaches  us  that  when 
property  is  exposed  to  theft  it  is  apt  to  be  stolen,  but  murder  is. 
of  Lu frequent  occurrence.  When,  therefore,  a  sleeping-car  com- 
pany receives  a  passenger,  and  he  retires  to  rest,  it  may  well  be: 
assumed  to  anticipate  and  be  required  to  guard  and  protect  him 
against  a  crime  which  is  likely  to  occur  whenever  the  temptation 
and  the  opportunity  are  presented.  It  cannot  be  deemed  to  have 
anticipated  nor  be  expected  to  guard  and  protect  him  against  a. 
crime  so  horrid,  and  happily  so  rare,  as  .that  of  murder.  There 
is  no  causal  connection  between  the  negligence  pleaded  and  the. 
injurj  sustained. 

In  a  peaceful  community,  in  a  law-abiding  and  Christian  land,. 
a  car  of  the  defendant  company  is  invaded  in  the  night-time  by 
an  assassin,  and  an  innocent  man  falls  a  victim  to  his  murderous 
assault.  Can  it  be  said  that,  in  leaving  a  door  ajar,  in  permitting 
a  stranger  or  passenger  to  enter,  ^^  the  defendants  were  guilty 
of  negligence,  when  to  hold  them  negligent  would  be  to  say  that, 
they  shoidd  have  expected  the  tragedy  which  gave  rise  to  this; 
action?  To  do  so  would  be  to  require  of  them  more  than  human 
foresight  as  to  the  minds  and  motives  of  men,  and  make  them 
indeed  insurers  of  the  safety  of  passengers,  while  under  their 
care,  against  all  dangers,  however  remotely  connected  with  their 
acts  of  omission  or  commission.  This  view  does  not  seem  to  have 
prevailed  in  those  cases  in  which  injuries  to  the  persons  and  not 
to  the  property  of  passengers  have  been  the  subject  of  investiga- 
tion. 

In  the  case  of  Putnam  v.  Broadway  etc.  R.  R.  Co.,  55  N".  Y. 
108,  14  Am.  Rep.  190,  the  subject  is  very  fully  considered,  and 
the  court  says:  "The  conductor  is  only  called  upon  to  act  upon 
improprieties  or  offenses  witnessed  or  made  known  to  him;  and 
the  company  can  only  be  charged  for  the  neglect  of  some  duty 
arising  from  circumstances  of  which,  the  conductor  was  cog- 
nizant, or  of  which,  in  the  discharge  of  his  duties,  he  ought  to 
have  been  cognizant.  The  law  only  looks  to  the  proximate  cause 
of  an  injury  in  holding  a  wrongdoer  liable  to  an  action;  and,  if 
the  damage  is  not  the  probable  consequence  of  a  Wrongful  act, 
it  is  not  the  proximate  cause,  so  as  to  make  the  wrongdoer  liable. 

In  McGrew  v.  Stone,  53  Pa.  St.  436,  the  rule  is  declared  to  be 
that  "a  man  is  answerable  for  the  consequences  of  a  fault,  which 
are  natural  and  probable;  but  if  the  fault  happens  to  concur  with 
something  extraordinary  and  not  likely  to  be  foreseen,  he  will 
not  be  answerable." 

In  the  case  of  Pittsburgh  etc.  E.  E.  Co.  v.  Hinds,  53  Pa.  St. 
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512,  91  Am.  Dec.  224,  one  of  the  leading  eases  upon  this  subject, 
it  is  said:  "There  is  no  such  privity  between  a  railroad  company 
and  a  passenger  as  to  make  it  liable  for  that  passenger's  injury 
to  another  upon  the  principle  of  respondeat  superior.  The  only 
gi'ound  on  which  the  company  can  be  charged  is  a  violation  of 
the  contract  made  ^^  with  the  injured  party.  The  company 
undertook  to  carry  the  plaintiff  safely,  and  so  negligently  per- 
formed this  contract  that  she  was  injured.  This  is  the  ground 
of  her  action — ^it  can  rest"  n.pon  no  other.** 

In  that  case,  a  riotous  crowd  rushed  upon  the  cars  in  such  num- 
Ijers  as  to  defy  the  power  of  the  conductor  to  resist  them.  They 
commenced  to  fight  in  the  car  in  which  the  plaintiff  was  injured. 
Three  causes  of  error  were  assigned:  1.  "The  evidence  shows 
that  the  conductor  did  not  do  his  duty,  by  allowing  improper 
persons  to  get  on  the  cars;  2.  He  allowed  more  persons  than  were 
j)roper  under  the  circumstances,  to  get  on  the  train  and  remain 
^ipon  it;  3.  He  did  not  do  what  he  could  and  ought  to  have  done 
to  put  a  stop  to  the  fight  upon  the  train,  which  resulted  in  the 
plaintiff's  injury." 

In  discussing  these  errors,  the  court  said  that  it  had  been  left 
to  ihe  jury  to  "determine  whether  the  disorderly  character  of 
the  men  who  came  upon  the  train  had  fallen  under  the  con- 
ductoi-'s  observation  so  as  to  induce  a  reasonable  man  to  appre- 
hend danger  to  the  safety  of  the  passengers."  The  plain  meaning 
of  this  is,  that  the  liability  depended  upon  the  fact  that  the  dis- 
orderly character  of  the  men  who  were  permitted  to  enter  the 
train  bad  come  under  the  conductor's  observation,  and  was  such 
as  to  induce  a  reasonable  man  to  apprehend  danger  to  the  safety 
of  the  passengers.  The  liability  was  made  to  rest  upon  the  ex- 
press or  implied  notice  to  the  conductor  of  the  dangerous 
-character  of  those  entering  the  train. 

In  the  case  of  New  Orleans  etc,  R.  E.  Co.  v.  Burke,  53  Miss. 
^00,  24  Am.  Rep.  689,  four  or  five  persons  were  copassengers 
■with  the  plaintiff  on  a  special  train.  They  were  riding  together 
;in  the  baggage-car  and  rudely  deprived  the  plaintiff  of  his  hat. 
The  plaintiff  sent  to  the  conductor  and  informed  him  of  the 
injury.  The  conductor  asked  them  to  return  the  hat.  They 
became  insulting,  and  a  fight  ensued,  in  which  the  plaintiff  ®*- 
•was  shot.  He  sued  and  recovered  damages,  the  court  holding 
that  it  is  the  duty  of  the  conductor  of  a  passenger  train  to  pre- 
serve order,  to  protect  passengers  from  insult  and  injury  from 
their  fellow  passengers,  and,  if  necessary  to  the  discharge  of  this 
-duty,  he  should  stop  the  train  and  summon  to  his  aid  his  fellow 
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employes,  and  such  passengers  as  might  be  willing  to  assist,  and 
eject  the  disorderly  persons  from  the  train.  Failure  to  discharge 
this  duty  as  far  as  lie  has  the  means  and  power  renders  the  rail- 
road company  liable  in  damages  to  the  injured  or  insulted  passen- 
ger. In  the  course  of  its  opinion  the  court  says:  *'The  liability 
of  the  carrier  arises,  not  from  the  fact  that  the  passenger  has  been 
injured,  but  from  the  failure  of  the  officials  to  afford  protection. 
It  will  be  necessary,  therefore,  to  bring  home  to  the  conductor 
(or  other  agent  or  officer  of  the  company)  knowledge  or  oppor- 
tunity to  know  that  the  injury  was  threatened,  and  to  show  that 
by  his  prompt  intervention  he  could  have  prevented  or  mitigated 
it." 

In  the  case  of  Britton  v.  Atlanta  etc.  Air  Line  Ey.  Co.,  88 
N.  C.  536,  43  Am.  Rep.  749,  it  is  held  that  it  is  the  duty  of  the 
company  to  protect  every  passenger  from  the  violence  and  as- 
sault of  his  fellow  passengers  or  of  intruders,  and  that  it  will  be 
held  responsible  for  its  own  or  its  servants'  negligence  in  the 
premises  when  the  same  might  have  been  foreseen  and  prevented 
by  the  exercise  of  proper  care.  The  liability  of  the  defendant  to 
the  plaiutiif  grows,  not  out  of  the  fact  that  she  was  injured,  but 
out  of  the  failure  of  its  servants  to  afford  protection  after  they 
had  reasonable  grounds  for  believing  that  violence  to  her  was  im- 
minent. 

In  the  ease  of  Batton  v.  South  etc.  R.  R.  Co.,  77  Ala.  591,  54 
Am.  Rep.  80,  it  was  held  that,  while  it  is  the  duty  of  a  railroad 
company,  as  a  common  carrier,  to  protect  its  passengers  against 
violence  or  disorderly  conduct  on  the  part  of  its  own  agents,  or 
other  passengers,  and  strangers,  when  such- violence  or  miscon- 
duct may  be  reasonably  expected  and  *^  prevented,  yet  it  is  not 
liable  to  an  action  for  damages  for  a  wrong  when  it  is  not  shown 
that  the  company  had  notice  of  any  facts  which  justified  the 
evpoctation  that  a  wrong  would  be  committed;  and  the  court  in 
its  opinion  says:  "All  the  cases  upon  the  subject  impose  the 
qualification  that  the  wrong  or  injury  done  passengers  by  stran- 
gers must  have  been  of  such  a  character,  and  perpetrated  under 
such  circumstances,  as  that  it  might  reasonably  have  been  antic- 
ipated, or  naturally  expected  to  occur." 

These  cases  seem  to  stand  upon  a  safe  middle  ground  between 
the  English  cases,  which  declare  that  a  passenger  is  only  entitled 
to  protection  at  the  hands  of  the  carrier  and  its  servants  against 
such  injuries  as  might  reasonably  be  considered  as  within  the 
contemplation  of  the  parties  at  the  time  the  ticket  was  purchased 
which  is  the  evidence  of  the  contract  of  carriage  (see  Pounder  r. 
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North  Eastern  Ey.  Co.,  L.  E.  1  Q.  B.  Div.  (1893)  390),  and  the 
cases  relied  upon  by  the  plaintiffs  in  error  in  which  the  liability 
of  sleeping-car  companies  as  to  the  property  of  passengers  is  en- 
forced, and  in  which  there  are  expressions  which  seem  to  support 
the  contention  as  to  liability  for  injuries  to  their  persons.  As 
we  have  seen,  the  responsibility  of  the  carrier  does  not  flow 
directly  from  the  injuries  sustained,  but  rests  upon  the  principle 
that  it  is  the  duty  of  railroad  and  sleeping-car  companies  to  con- 
vey their  passengers  and  guests  in  comfort  and  safety;  and  while 
not  directly  responsible  to  a  passenger  for  a  wrong  inflicted  by 
an  intruder,  or  stranger,  or  fellow  passenger,  they  are  responsible 
for  such  injury  if  it  appear  that  the  companies  knew,  or  ought 
to  have  known,  that  danger  existed  or  was  reasonably  to  be  appre- 
hended, and  that  they  could,  by  the  use  of  the  agencies  at  their 
disposal,  have  prevented  the  mischief.  It  is  better  that  the  car- 
rier should  be  held  responsible  to  a  passenger  for  injuries  re- 
ceived at  the  hands  of  an  intruder,  a  stranger,  or  a  fellow 
passenger  only  in  those  cases  where  its  agents  or  employes  knew, 
or,  in  the  light  of  surrounding  ®^  circumstances,  ought  to  have 
known,  that  danger  was  threatened,  or  to  be  apprehended,  and 
then  failed  to  use  their  authority  and  power  to  protect  him  from 
the  impending  peril,  than  that  the  hitherto  recognized  limits  of 
responsibility  for  negligent  acts  should  be  enlarged  and  the  car- 
rier be  held  to  answer  for  a  casualty  wholly  unforeseen  and  of 
whicli  this  declaration  contains  the  only  recorded  instance. 

In  this  ease,  notice  to  the  company  or  its  agents  is  not  charged, 
and  no  circumstance  is  alleged  which  could  have  put  the  company 
or  its  agents  upon  inquiry,  or  have  excited  the  apprehension  of 
the  most  careful  and  cautious.  The  wrong  itself  was  not  only 
unusual,  but  it  is  believed  to  be  wholly  without  precedent;  cer- 
taijily,  the  diligence  of  counsel  and  the  researches  of  the  court 
have  failed  to  discover  any  similar  case.  Under  such  circum- 
stances, we  think  it  would  be  harsh  and  oppressive  to  impose  a 
liability  upon  the  defendants. 

The  court  did  not  err  in  sustaining  the  demurrer,  and  its  judg- 
ment is  affirmed. 


PLEADING— PLEADING  OVER  AFTER  DEMURRER  OVER- 
RULED—EFFECT OF.— Where  a  defendant  demurs  to  a  declara- 
tion, and,  after  bis  demurrer  Is  overruled,  pleads  over,  he  will  be 
precluded  from  insisting  upon  a  motion  in  arrest  of  judgment  for 
insufficiency  in  the  declaration:  Shreffler  v.  Nadelhofifer,  133  111.  536; 
23  Am.  St.  Rep.  626.  Right  to  object  to  ruling  of  court  on  demurrer 
Is  waived  by  amending  the  declaration  and  going  to  trial  on  its  mer- 
its: Darracott  v,  Chesapeake  etc.  R.  R.  Co.,  83  Va.  268;  5  Am.  St. 
Rep.  266,  and  note. 
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RAILROAD  COMPANIES— PASSENGERS— DEGREE  OF  GARB 
TO  BE  EXERCISED  TOWARD —The  care  required  by  a  railway 
toward  passengers  is  the  highest  practical  care,  caution,  and  dili- 
gence which  capable  and  faithful  railroad  men  would  exercise  un- 
der similar  circumstances:  Furnish  v.  Missouri  etc.  Ry.  Co.,  102  Mo, 
438;  22  Am.  St.  Rep.  781,  and  note.  See,  also,  Texas  etc.  Ry.  Co.  v. 
Miller,  79  Tex.  78;  23  Am.  St.  Rep.  308,  and  note.  Railroad  com- 
panies, as  to  their  passengers,  are  bound  to  the  exercise  of  the  ut- 
most care  and  skill  which  prudent  persons  would  be  likely  to  exer- 
cise as  to  themselves  under  like  circumstances:  Louisville  etc.  R.  R, 
Co.  V.  Minogue,  90  Ky.  369;  29  Am.  St.  Rep.  378,  and  note;  Gardner  v. 
Way  cross  etc.  R.  R.,  97  Ga.  482;  54  Am.  St.  Rep.  435,  and  note. 

RAILROAD  COMPANIES— SLEEPING-CAR  COMPANIES- DU- 
TIES AND  LIABILITIES  OF.— A  railway  passenger  traveling  in  the 
coach  of  a  sleeping-car  company,  who  sustains  an  Injury  through  the 
negligence  of  such  company,  may  maintain  an  action  therefor  against 
the  railroad  company:  Note  to  Carpenter  v.  New  York  etc.  R.  R.  Co., 
21  Am.  St.  Rep.  (J47.  A  traveler  who  pays  for  a  berth  is  invited 
and  has  the  right  to  sleep,  and  both  parties  to  the  contract  know 
that  he  is  to  become  powerless  to  defend  his  property  from  thieves, 
or  his  person  from  insult,  and  the  company  Is  bound  to  use  a  degree 
of  care  cojnmensurate  with  the  danger  to  which  passengers  are  ex- 
posed: Extended  note  to  Pullman  Palace  Car  Co.  v.  Lowe,  26  Am. 
St.  Rep.  331-340. 

Nb'gliGENOB-PROXIMATE  CAUSE.— To  warrant  a  finding 
that  negligence  or  an  act  not  amounting  to  wanton  wrong  is  a  prox- 
imate cause  of  an  injury,  it  must  appear  that  the  injury  was  the  nat- 
ural and  probable  consequeuce  of  the  negligent  and  wrongful  act, 
and  that  it  ought  to  have  been  foreseen  in  the  light  of  attending  cir- 
cumstances: Wood  V.  Pennsylvania  R.  R.  Co.,  177  Pa.  St.  306;  55  Am, 
St.  Rep.  728,  and  note.  Negligence  is  not  the  proximate  cause  of  an 
accident  unless,  under  the  circumstances,  the  accident  might  have 
been  reasonably  foreseen  by  a  man  of  ordinary  intelligence  and 
prudence.  It  is  not  enough  to  prove  that  the  accident  is  a  natural 
consequence  of  the  negligence:  Block  v.  Milwaukee  etc.  Ry.  Co.,  89 
Wis.  371;  46  Am.  St.  Rep.  849,  and  note. 
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THE  OFFICE  OF  THE  WRIT  OF  HABEAS  CORPUS  Is  not 

to  determine  the  guilt  or  innocence  of  a -prisoner,  but  only  to  ascer- 
tain whether  he  is  restrained  of  his  liberty  by  due  process  of  law. 

CONSTITUTIONAL  LAW— STATUTE,  WHEN  EMBRACES 
MORE  THAN  ONE  SUBJECT.— A  statute  entitled  "An  act  to  pre- 
vent poolselling,  and  so  forth,  upon  the  result  of  any  trials  of  speed 
of  any  animals  or  beasts  taking  place  without  the  limits  of  the 
commonwealth,"  and  which  makes  it  unlawful  for  any  person,  asso- 
ciation, or  corporation,  by  any  means  or  device,  to  make  any  bet  or 
wager,  or  to  receive,  record,  register,  or  forward,  purport  or  pretend 
to  forward,  any  money,  thing,  or  consideration  of  value  to  be  bet  or 
wagered  upon  the  result  of  any  trials  of  speed,  power  of  endurance, 
or  skill  of  animals  which  is-  to  take  place  beyond  the  commonwealth, 
conflicts  with  that  provision  of  the  state  constirution  declaring  that 
no  law  shall  embrace  more  than  one  object,  which  shall  be  expressed 
In  its  title,  because  it  prohibits  acts  which  are  not  included  in  the 
term  "poolselling." 
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rOOLSELLING,  WHAT  IS.— A  "pool,"  as  the  term  Is  used  in 
connection  with  liorseracing  and  contestants  in  games,  is  a  combina- 
tion of  a  number  of  persons,  eacla  stalling  a  sum  of  money  on  the 
success  of  a  horse  in  a  race,  or  a  contestant  in  a  game,  the  money 
to  be  divided  among  the  successful  betters  according  to  the  amount 
put  in  by  each. 

CONSTITUTIONAL  LAW.— IF  A  STATUTE  IS  BROADER 
THAN  ITS  TITLE,  the  part  within  the  title  can  stand,  while  the 
parts  not  indicated  thereby  must  be  denied  effect. 

CONSTITUTIONAL  LAW— STATUTE,  WHEN  DOES  NOT 
EMBItACE  MORE  THAN  ONE  OBJECT.— If  the  subjects  embraced 
in  a  statute,  but  not  specified  in  its  title,  have  congruity  or  are  natu- 
rally connected  with  the  subjects  stated  in  the  title,  or  are  cojinate 
or  germane  thereto,  it  does  not  embrace  more  than  one  object. 
Therefore,  a  statute,  having  as  Its  object  the  suppression  of  gam- 
bling upon  the  speed  or  endurance  of  animals,  may  mal^e  unlawful 
and  provide  for  punishing  every  device  for  maliing,  receiving,  for- 
warding, or  registering,  any  bet  or  wager  upon  the  speed  or  endur- 
ance of  animals. 

STATUTE,  TITLE  OF.— TJIB  USE  OP  THE  TERM  "AND  SO 
FORTH"  cannot  enlarge  the  meaning  of  other  words  employed  in  the 
title  of  an  act,  nor  supply  any  omission  therein. 

INTERSTATE  COMMERCE— POOLSELLING.-The  purchas- 
ing and  selling  in  this  state  of  pools  on  races  and  games  conducted  in 
another  state  may  be  prohibited  by  our  laws.  Such  prohibition  ia 
not  an  unauthorized  interference  with  the  power  of  Congress  to  reg- 
ulate commerce,  nor  is  it  material  that  the  money  to  be  wagered  is 
forwarded  by  telegraph  to  a  state  where  it  is  not  unlawful  to  malie 
the  wager. 

CRIMINAL  LAW.— WARRANTS  OF  ARREST  ARE  RE- 
■QUIRED  to  recite  the  offenses  charged,  but  not  with  the  same  par- 
ticularity as  an  indictment.  A  warrant  is  not  fatally  defective  be- 
cause it  merely  avers  in  general  terms  that  the  accused  has  been 
guilty  of  each  and  all  of  the  acts  forbidden  by  a  statute  designated 
therein. 

JURISDICTION.— IF  A  STATUTE  GIVES  JUSTICES  OF 
THE  PEACE  EXCLUSIVE  JURISDICTION  of  all  misdemeanors 
occurring  within  their  jurisdictions,  and  confers  a  right  of  appeal 
to  the  county  courts,  the  latter  have  no  original  jurisdiction  of  such 
misdemeanors. 

INTERSTATE  COMMERCE  AND  THE  POLICE  POWER.— A 
statute  enacted  in  the  bona  fide  exercise  of  the  police  power  of  a 
state  for  the  suppression  of  a  recognized  vice,  the  prohibition  of  the 
sale  or  manufacture  of  adulterated  or  impure  food,  or  the  prevention 
of  the  spread  of  disease  among  men  or  beasts,  will  not  be  held  in- 
valid as  repugnant  to  the  clause  of  the  national  constitution  giving 
Congress  exclusive  power  to  regulate  commerce  among  the  states. 

STATUTES,  WHEN  NOT  REPEALED  BY  IMPLICATION.— 
A  statute  to  prevent  gambling  and  the  selling  and  malting  of  boolis, 
pools,  or  mutuals,  within  the  commonwealth,  is  not  repealed  by  im- 
plication by  another  statute  enacted  previously  on  the  same  day 
making  it  unlawful  for  anyone  to  malie  any  bet  or  wager  upon  the 
result  of  any  trial  of  speed  or  power  of  endurance  of  animals  which 
is  to  take  place  beyond  the  limits  of  the  state. 

Samuel  G.  Brent,  R.  Walton  Moore,  Francis  L.  Smith,  and  Ed- 
mund Burke,  for  the  petitioner. 

Attorney  General  R.  Taylor  Scott,  for  the  commonwealth. 
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162  KEITH,  P.  This  is  a  petition  for  a  writ  of  habeas  corpua 
addressed  to  this  court  by  Eichard.  M.  Lacey,  who  alleges  that  he 
is  detained  without  lawful  authority  and  deprived  of  his  liberty 
by  one  William  H.  Palmer,  sheriff,  and  ex  officio  jailer,  of  the 
county  of  Alexandria. 

It  seems  that  he  was  committed  to  the  custody  of  the  sheriff 
by  virtue  of  a  warrant  dated  the  31st  of  March,  1896,  charged 
with  violating  an  act  of  the  legislature,  approved  February  29, 
1896  (Acts  1895-96,  c.  539,  _p.  576),  which  declares  it  to  be 
"unlawful  for  any  person  or  persons,  or  association  of  persons, 
corporation  or  corporations,  by  any  ways,  means,  or  devices  to 
make  any  bet  or  wager,  or  receive  or  record  or  register,  or  for- 
ward, or  purport  or  pretend  to  forward,  any  money,  thing,  or 
consideration  of  value  to  be  bet  or  wagered  upon  the  result  of 
any  trial  of  speed  or  power  of  endurance  or  skill  of  animals  or 
beasts  which  is  to  take  place  beyond  the  limits  of  this  common- 
wealth, or  by  any  ways,  means,  or  devices  to  aid,  assist,  or  abet 
in  making  of  any  bet  or  wager,  or  the  receiving,  recording,  or 
registering,  or  forwarding  or  purporting  or  pretending  to  for- 
ward, any  money,  thing,  or  consideration  of  value  to  be  bet  or 
wagered  upon  the  result  of  any  trial  of  speed  or  power  of  endur- 
ance or  skill  of  animals  or  beasts  which  is  to  take  place  beyond 
the  limits  of  this  commonwealth,  or  to  aid  or  assist  or  abet  in 
any  way  or  in  any  manner  in  any  of  the  acts  forbidden  by  thi» 
act. 

"2.  That  any  person  or  persons  or  association  of  persons  or 
corporation  or  corporations  violating  the  provisions  of  ^^^  this 
act,  shall  be  fined  not  less  than  two  hundred  nor  more  than  five 
hundred  dollars,  and  be  imprisoned  not  less  than  thirty  nor  more 
than  ninety  days." 

The  waiTant  of  arrest  does  not  charge  the  defendant  with  hav- 
ing done  any  of  the  specific  acts  which  the  statute  Just  quoted 
makes  unlawful,  but  avers,  in  general  terms,  that  the  defendant, 
with  others  named  in  the  said  warrant,  was  guilty  of  each  arid 
all  of  the  acts  forbidden  therein;  and  the  commitment  commands 
the  sheriff  to  deliver  Eichard  M.  Lacey  to  the  custody  of  the 
jailer  of  the  county  of  Alexandria  to  answer  an  indictment  for 
the  offense  thus  described,  at  the  September  term  of  the  county 
court. 

The  petitioner  claims  that  this  statute  is  repugnant  to  article 
5,  section  15,  of  the  constitution  of  Virginia;  that  it  is  repugnant 
to  article  1,  section  8,  clause  3,  of  the  constitution  of  the  United 
States;  that  it  is  inoperative,  because  two  laws  received  the  signa- 
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ture  of  the  governor  upon  the  same  day  which  are  inconsistent, 
the  one  with  the  other,  and,  as  there  is  no  means  of  determining 
which  of  the  two  is  the  last  expression  of  the  legislative  will, 
neither  can  be  operative,  the  one  repealing  the  other  by  necessary 
implication;  that  the  warrant  in  this  case  is  void  because  it  is 
vague  knd  indefinite,  and  does  not  with  sufficient  certainty  recite 
the  offense  with  which  tlie  petitioner  is  charged,  as  required  by 
section  3956  of  the  code;  and,  finally,  that  the  commitment  is  a 
nullity  because,  by  section  4106  of  the  code,  as  amended  by  act 
of  the  general  assembly  of  Virginia,  approved  March  5,  189^3 
{Acts  1895-96,  c.  845,  p.  924),  it  was  the  duty  of  the  justice  to 
try  the  prisoner  for  the  offense  with  which  he  was  charged  instead 
of  committing  him  for  trial  by  the  county  court. 

The  office  of  the  writ  of  habeas  corpus  is  not  to  determine  the 
guilt  or  innocence  of  the  prisoner.  The  only  issue  which  it  pre- 
sents is,  whether  or  not  the  prisoner  is  restrained  of  his  liberty 
by  due  process  of  law. 

*®*  A  person  held  under  proper  process  to  answer  for  an 
offense  created  by  a  statute  enacted  within  the  constitutional 
power  of  the  legislature  cannot  be  discharged  upon  a  writ  of 
habeas  corpus,  however  clear  his  innocence  may  be,  but  must 
abide  his  trial  in  the  mode  prescribed  by  law. 

Is  the  statute  under  consideration  repugnant  to  the  constitu- 
tion of  the  state?  Article  5,  section  15,  of  the  constitution 
declares  that  "no  law  shall  embrace  more  than  one  object,  which 
shall  be  expressed  in  its  title.^'  This  section  has  been  recently 
construed  by  this  court,  which  ruled  that  it  was  intended  to  for- 
bid the  use  of  deceptive  titles  as  a  cover  for  vicious  legislation; 
to  prevent  bringing  together  in  one  bill  subjects  diverse  and 
dissimilar  in  their  nature  and  having  no  necessary  connection 
with  each  other;  and  to  avoid  surprise  in  matters  of  which  the 
title  gave  no  intimation:  See  Commonwealth  v.  Brown,  91  Va. 
762;  Ingles  v.  Straus,  91  Va.  209. 

The  title  of  the  act  in  question  is  as  follows:  "An  act  to  pre- 
vent poolselling,  and  so  forth,  upon  the  results  of  any  trials  of 
speed  of  any  animals  or  beasts  taking  place  without  the  limits  of 
the  commonwealth." 

A  pool  is  defined  by  the  Century  Dictionary  to  be,  in  horse- 
racing,  ball  games,  etc.,  "the  combination  of  a  number  of  per- 
sons, each  staking  a  sum  of  money  on  the  success  of  a  horse  in  a 
race,  the  contestant  in  a  game,  etc.,  the  money  to  be  divided 
among  the  successful  betters  according  to  the  amount  put  in  by 
each.**    It  is,  therefore,  one  of  the  forms  of  making  bets  or 
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t^agers  upon  horseraces,  while  the  statute  makes  "unlawful  a  bet 
or  wager  by  any  ways,  means,  or  devices,  or  the  receiving,  or  re- 
cording, or  registering,  or  forwarding,  or  purporting  or  pretend- 
ing to  forward,  any  money,  thing,  or  consideration  of  value  to  be 
bet  or  wagered  upon  the  result  of  any  trial  of  speed  or  power  of 
endurance,  or  skill  of  animals  or  beasts  which  is  to  take  place 
beyond  the  limits  of  the  commonwealth/'  Without  quoting  fur- 
ther ^^^  from  the  act,  which  is  set  out  in  full  in  the  warrant,  it 
euflRciently  appears  that  it  is  far  broader  and  more  comprehensive 
than  its  title.  It  may  be  said  to  embrace  the  genus,  while  the 
title  only  sets  out  a  particular  species.  The  act  makes  unlawful 
almost  every  conceivable  form  of  making  bets  or  wagers  upon  the 
results  of  trials  of  speed  of  horses,  while  the  title  only  mentions 
the  particular  form  of  wager  or  bet  known  as  a  "pool"  or  "pool- 
eelling." 

Cooley,  in  his  work  on  Constitutional  Limitations,  speaking 
of  the  effecrt  of  such  a  constitutional  provision  as  that  under  con- 
sideration, where  the  act  is  broader  than  the  title,  says:  "In  such 
a  case,  it  may  happen  that  one  part  of  it  can  stand,  because  in- 
dicated by  the  title;  while  as  to  the  objects  not  indicated  by  the 
title,  it  must  fail." 

We  do  not  consider  the  act  as  obnoxious  to  that  part  of  the 
clause  of  the  constitution,  just  quoted,  which  says  that  "no  law 
shall  embrace  more  than  one  object."  The  object  of  t^iis  law  is 
the  suppression  of  gambli.ig,  or  that  form  of  gambling,  where 
the  bet  or  wager  is  made  upon  the  speed  or  endurance  or  skill  of 
animals  or  beasts,  for,  as  was  Scvid  in  Ingles  v.  Straus,  91  Va.  209: 
**If  the  subjects  embraced  by  thx?  statute,  but  not  specified  in  the 
title,  have  congruity  or  natural  connection  with  the  subject 
stated  in  the  title,  or  are  cognate  or  germane  thereto,  the  require- 
ment of  the  constitution  is  satisfied."  Were  the  title  sufficiently 
broad  to  cover  the  objects  declared  m  the  bill,  there  would  be, 
in  our  judgment,  no  repugnancy  to  Ihe  constitutional  provision 
in  question,  because  all  the  provisions  of  the  act  may  fairly  be 
regarded  as  in  furtherance  of  a  single  object,  "the  suppression  of 
gambling."  The  constitution,  moreover,  is  to  be  construed  so 
as  to  uphold  the  law  if  practicable.  All  that  is  required  by  the 
constitutional  provision  is,  that  the  subjects  embraced  in  the 
statute,  but  not  specified  in  the  title,  shall  be  congruous,  and  have 
natural  connection  *®®  with,  or  be  germane  to,  the  subject  ex- 
pressed in  the  title:  Commonwealth  v.  Brown,  91  Va.  772. 

There  is  no  such  incongruity  of  objects  and  purposes  in  the 
statute  as  to  render  it  obnoxious  to  the  clause  under  considera- 
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tion.  The  act,  however,  is  far  broader  than  the  title,  and  can 
therefore  only  be  operative  as  to  that  part  of  it  which  is  indicated 
by  its  title.  In  other  words,  the  only  offense  which  can  be  pun- 
ished by  virtue  of  this  statute  is  the  particular  form  of  making  a 
bet  or  wager  known  as  "poolselling." 

It  is  claimed  on  behalf  of  the  commonwealth  that  the  defect  is 
cured  by  the  use  of  the  words  "and  so  forth,"  but  in  this  view  we 
caurot  concur.  The  provision  of  the  constitution  is  mandatory. 
We  think  it  is  a  wise  and  salutary  provision,  but  whether  it  be  or 
not,  it  is  the  law  of  the  land,  and  must  be  obeyed.  To  hold  that 
the  legislature  could,  by  the  use  of  such  a  phrase  as  "and  so  forth" 
supply  an  omission  and  cure  an  otherwise  defective  title  would  be 
to  fritter  away  the  constitutional  provision,  and  render  it  illusive 
and  nugatory:  See  Cooley's  Constitutional  Limitations,  6th  ed., 
174.  These  words  express  nothing,  and  amount  to  nothing  as  a 
compliance  with  this  constitutional  requirement.  Nothing  which 
the  act  would  not  embrace  without  them  can  be  brought  in  with 
their  aid:  Fishkill  v.  Fishkill  etc.  Ey.  Co.,  22  Barb.  634;  John- 
ston V.  Spicer,  107  N.  Y.  185. 

We  are  of  opinion,  therefore,  that  while  the  body  of  the  act  is 
broader  than  its  title,  and  the  title  is  not  aided  by  the  introduc- 
tion of  the  phrase  just  discussed,  the  statute  is  not  wholly  inoper- 
ative for  repugnancy  to  the  constitution  of  the  state,  but  is  a  valid 
law  so  far  as  it  makgs  poolselling  an  offense  and  prescribes  the 
punishment  for  it. 

We  will  now  proceed  to  consider  the  alleged  repugnancy  of  the 
act  in  question  to  article  1,  clause  3,  section  8  of  the  constitution 
of  the  United  States,  which  declares  that  "Congress  shall  have 
power  to  regulate  commerce  with  foreign  ^^"^  nations,  and  among 
the  several  states,  and  with  the  Indian  tribes."  In  discussing 
this  branch  of  the  case,  we  shall  treat  the  subject  as  though  the 
prisoner  were  charged  specifically  with  the  offense  of  selling  in 
Virginia  a  pool  upon  a  trial  of  speed  of  horses  to  take  place  at 
St.  Louis,  as  he  can  under  the  statute  set  forth  in  the  warrant  be 
found  guilty  of  none  other. 

It  is  conceded  that  the  power  thus  conferred  is,  when  exercised 
by  Congress,  exclusive  in  its  operation.  It  is  also  conceded  that 
the  abstention  on  the  part  of  Congress  from  passing  laws  in  the 
exercise  of  its  power  to  regulate  commerce  is  equivalent  to  an  ex- 
pression of  its  will  that,  in  those  respects  in  which  it  can  be 
reached  and  controlled  by  regulations  of  a  general  character,  It 
shall  remain  free.  On  the  other  hand,  there  is  a  reserve  of  power 
and  duty  in  the  states,  the  due  exercise  of  which  ia  essential  to 
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the  maintenance  of  order,  the  preservation  of  health,  and  the  pro- 
motion of  good  morals.  In  fact,  almost  the  whole  of  the  great 
body  of  municipal  law  which  establishes  and  enforces  the  du- 
ties of  citizens  to  each  other  is  embraced  within  and  known  as  the 
police  power.  In  it  is  to  be  found,  says  Blackstone  (4  Black- 
stone's  Commentaries,  1G2),  the  "due  regulation  and  domestic 
order  of  the  kingdom  whereby  the  inhabitants  of  a  state,  like 
members  of  a  well-governed  family,  are  bound  to  conform  their 
general  behavior  to  the  rules  of  propriety,  good  neighborhood, 
and  good  morals,  and  to  be  decent,  industrious,  and  inoffensive 
in  tlieir  respective  stations.'^  The  professed  object  of  all  govern- 
ment is  to  promote  the  general  welfare,  and  it  cannot  be  denied 
that  the  subjects  enumerated  in  the  above  extract  are  of  prime  im- 
portance, not  only  to  the  welfare  and  happiness  of  men,  but  are 
essential  to  their  very  existence  in  a  state  of  civilized  society.  The 
object  of  the  law  is  the  suppression  of  gambling  in  its  most  at- 
tractive, seductive,  and,  therefore,  the  most  dangerous  of  its  many 
forms.  That  gaming  is  a  vice  which  it  is  the  right  and  duty  ^^® 
of  a  state  to  forbid  under  severe  penalties  is  recognized,  I  think, 
by  the  codes  of  every  state  in  the  Union,  if  not,  indeed,  by  those 
of  all  civilized  communities. 

"The  right  to  legislate  upon  the  subjects  of  intoxicating  liquors 
is  acknowledged  by  everyone,  and  is  founded  upon  the  fact  that 
their  use  in  excessive  quantities  leads,  in  large  masses  of  cases,  to 
crime,  poverty,  and  enormous  suffering,  and  bears  most  harmfully 
upon  the  sum  of  happiness  of  the  human  race.  So  in  regard  to 
lotteries  in  general.  A  widespread  custom  of  indulgence  in  the 
purchase  of  tickets  leads,  among  the  poorer  classes  certainly,  and 
also  among  others,  to  habits  of  recklessness,  waste,  and  idleness. 
It  cultivates  a  gambling  spirit  and  tends  to  a  hatred  of  honest 
labor,  and  to  a  desire  to  obtain  riches  or  money  without  the  neces- 
snrv  expenditure  of  industrious  energy'':  People  v.  Gillson,  109 
N.'Y.  404;  4  Am.  St.  Eep.  465. 

The  act  in  question  would  seem,  then,  to  be  in  the  performance 
of  the  obligation  which  rests  upon  the  general  assembly  of  Vir- 
ginia to  pass  laws  to  suppress  a  recognized  vice.  There  is  no 
question  that  the  police  power  must  be  exercised  in  subordination 
to  the  constitution  of  the  state,  and  a  fortiori  that  it  must  not  be 
in  contravention  of  the  constitution  of  the  United  States.  Now, 
as  the  proper  discharge  of  the  functions  and  duties  intrusted  to 
the  national  and  state  governments  is  necessary  to  the  highest 
efficiency  of  both,  it  follows  that  in  the  development  and  growth 
of  the  two  systems  thus  blended  and  interwoven  and  operating 
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directly,  each  by  its  own  force,  upon  the  same  individuals,  wis- 
dom and  prudence  must  prevail  in  order  that  the  happiest  and 
best  results  may  be  achieved. 

In  the  case  before  us,  there  would  seem  to  be  no  reason  why 
«,ny  antagonism  or  conflict  should  result  from  the  exercise  within 
their  appointed  limits  of  the  power  on  the  part  of  Congress  to 
Tegiilate  commerce  among  the  states,  and  the  duty  of  the  state 
to  suppress  a  recognized  offense  against  •'■*'**  good  morals.  There 
■can  be  none  unless  the  transmission  of  money  or  other  thing  of 
value  to  be  bet  on  a  race  to  take  place  beyond  the  limits  of  the 
state  be  a  subject  of  commerce  which  is  entitled  to  shelter  itself 
under  the  aegis  of  the  constitution  of  the  United  States,  and  in- 
voke for  its  protection  the  power  to  regulate  commerce  with  which 
Congress  was  clothed,  to  the  end  that  legitimate  intercourse  be- 
tween the  states  might  forever  remain  free  and  unfettered. 

In  Cohens  v.  Virginia,  6  Wheat.  264,  443  (a  case,  by  the  way, 
in  which  a  lottery  established  by  the  Congress  of  the  United 
States  sought  to  set  at  naught  a  law  of  the  state  of  Virginia  which 
forbade  the  sale  of  lottery  tickets  within  her  borders),  it  was  said 
by  Chief  Justice  Marshall:  "To  interfere  with  the  penal  laws  of 
«,  state,  where  they  are  not  leveled  against  the  legitimate  powers 
-of  the  Union,  but  have  for  their  sole  object  the  internal  govern- 
;ment  of  the  country,  is  a  very  serious  measure,  which  Congress 
'Canrot  be  supposed  to  adopt  lightly,  or  inconsiderately.  The 
motives  for  it  must  be  serious  and  weighty.  It  would  be  taken 
deliberately,  and  the  intention  would  be  clearly  and  unequivocally 
«xpressed.^' 

The  same  spirit,  happily,  still  animates  the  supreme  court  of 
the  United  States.  It  fully  recognizes  the  difficulty  oftentimes 
pi'c&cnted  of  securing  harmonious  operation  to  the  just  and  nec- 
essary powers  of  the  federal  and  state  governments,  and  with  none 
of  the  provisions  of  the  federal  constitution  is  there  more  fre- 
quent opportunity  for  interference  and  conflict  than  under  the 
commerce  clause  of  the  one  and  the  police  power  of  the  other. 
The  great  truth  must  be  recognized  that  the  government  of  our 
people  in  its  entirety  consists  of  an  "indissoluble  union  of  inde- 
structible states,*'  and  that,  as  a  consequence,  it  is  as  much  the 
duiv  of  every  department  of  the  government  of  the  United  States 
to  preserve  in  their  full  and  unimpaired  vigor  those  powers  which, 
in  the  distribution  of  governmental  functions,  were  reserved  to 
the  states  as  to  cherish  and  foster  the  growth  and  expansion  *''® 
to  tbeir  conditions  of  highest  usefulness  those  functions  and  du- 
vlies  which  were  confided  to  the  federal  government.     Though  the 
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power  of  Congress  is  held  to  be  exclusive  in  its  nature,  and  to  em- 
brace.not  only  the  subjects  of  commerce,  but  all  the  agencies  and 
instrumentalities  by  which  that  commerce  is  to  be  carried  on,  we 
find  the  supreme  court  readily  conceding  in  a  number  of  in- 
stances the  free  exercise  of  the  police  power  of  the  state,  though 
incidentally  it  might  have  the  etlect  of  interfering  with  or  to  some 
extent  regulating  interstate  commerce.  For  instances  of  this 
sort,  see  cases  cited,  in  Richmond  etc.  R.  R.  Co.  v.  Patterson  etc. 
Co.,  92  Va.  670,  and  Commonwealth  v.  Meyers,  92  Va.  809.  In 
the  latter  case,  it  is  said  "that  the  right  of  the  state  to  impose 
a  license  tax  upon  peddlers  where  it  operates  uniformly  upon  all 
citizens,  and  does  not  discriminate  in  favor  of  citizens  of  Virginia 
as  against  citizens  of  other  states,  or  where  the  tax  imposed  is  in 
the  exercise  of  the  police  power  and  is  not  a  regulation  of  com- 
merce under  cover  of  that  power,  although  incidentally  it  may 
have  that  effect,  has  been  uniformily  maintained;  but  where  any 
injurious  discrimination  is  discovered  in  favor  of  the  resident  as 
against  the  nonresident,  or  with  respect  to  the  sales  of  articles 
manufactured  in  this  state  over  similar  articles  manufactured 
abroad,  the  state  laws  are  declared  to  be  void,  as  repugnant  to  the 
constitution  of  the  United  States." 

Since  that  case  was  decided  we  have  further  investigated  the 
aathorities  on  the  subject,  and  are  strengthened  in  the  conviction 
that  no  decision  of  the  supreme  court  of  the  United  States  can 
be  found  holding  a  state  law  invalid  as  being  repugnant  to  the 
comm.erce  clause  of  the  constitution,  which  was  enacted  in  the 
bona  fide  exercise  of  the  police  power  of  the  state,  for  the  suppres- 
sion of  a  recognized  vice,  or  to  prevent  the  sale  of  adulterated 
focd,  or  the  manufacture  of  food  from  impure  materials,  or  to 
pro-vent  the  spread  ^'^^  of  disease  among  men  or  beasts.  Under 
cover  of  the  police  power  efforts  are  constantly  being  made  to 
promote  some  unlawful  purpose,  as  in  People  v.  Gillson,  109  N. 
Y.  389,  4  Am.  St.  Rep.  465,  where  a  law  was  held  unconstitutional 
which,  under  the  police  power,  undertook  to  forbid  what  was  held 
to  be  an  innocent  act,  and  one  which  the  legislature  could  not 
make  criminal.  The  supreme  court  has  held  state  laws  to  be 
void  which  impose  tonnage  duties  (Inman  S.  S.  Co.  v.  Tinker,  94 
U.  S.  238),  and  taxes  on  imports,  as  in  Almy  v,  California,  24 
How.  169;  and  inspcjction  laws  discriminating  in  favor  of  the  citi- 
zens of  the  statg  as  against  citizens  of  other  states  (Voight  v. 
Wright,  141  U,  S.  62);  or  which  in  Some  of  a  great  variety  of 
modes  endeavored  to  give  to  its  own  citizens,  or  to  its  own  prod- 
ucts, an  advantage  over  the  citizens  or  products  of  other  states; 
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and  in  some  instances  to  favor  one  industry  engaged  in  by  its 
own  citizens  over  an  innocent  but  less  favored  occupation.  An 
example  of  the  latter  is  to  be  found  in  the  case  of  People  v. 
Marx,  99  N.  Y.  377;  52  Am.  Rep.  34.  Not  unfrequently  it  hap- 
pens that  the  police  power  is  resorted  to  merely  for  purposes  of 
I'evenue.  In  these  and  like  cases,  which  might  be  greatly  multi- 
plied, the  courts  have  held  that  they  did  not  come  properly  within 
.  its  domain. 

While  a  state  law  which  operates  as  a  regulation  of  interstate 
commerce,  or  which  affects  it,  except  incidentally,  could  not  be 
upheld  under  the  police  power  of  the  state;  while  laws  pretending 
or  purporting  to  be  in  the  exercise  of  the  police  power,  but  which 
are  but  devices  and  schemes  under  cover  of  that  power  to  accom- 
plish some  purpose  forbidden  to  the  state  are  void;  yet  state  laws 
pasfced  with  the  honest  purpose  of  promoting  the  health,  the 
morals,  or  the  well-being  of  its  citizens,  are  valid. 

Contracts  are  peculiarly  under  the  protection  of  the  constitu- 
tion of  the  United  States,  which  declares  that  no  state  shall  pass  . 
a  law  impairing  their  obligation;  and  yet  it  is  not  *''^  pretended 
that  a  state  may  not  prohibit  the  enforcement  of  contracts  rest- 
ing upon  a  vicious  or  inamoral  consideration,  the  enforcement  of 
which  would  have  a  vicious  and  immoral  influence.  So,  too,  we 
think  that  to  call  into  activity  the  inhibition  upon  the  states  to 
interfere  with  interstate  commerce  implied  from  the  grant  to 
Congress  of  the  exclusive  power  to  regulate  it,  the  first  thing  to 
be  shown  is  some  subject  of  commerce  which  commends  itself  as 
at  least  not  injurious  to  health  and  morals.  In  no  case  can  the 
just  and  proper  exercise  of  the  police  power  of  the  state,  acting 
with  the  honest  purpose  to  protect  the  health  and  morals  of  a 
community,  conflict  with  the  proper  exercise  of  the  power  in  Con- 
gress to  regulate  commerce  unless  the  means  of  disseminating  dis- 
ease and  encouraging  vice  are  proper  subjects  of  commerce. 

It  is  insisted  here,  however,  that  inasmuch  as  the  offense  con- 
sists in  forwarding  a  sum  of  money  by  telegraph  to  Wheeling, 
West  Virginia,  to  be  wagered  on  a  trial  of  speed  of  horses  to  take 
place  at  St.  Louis,  Missouri,  it  not  being  unlawful,  as  it  is  claim- 
ed, to  make  such  a  wager  in  West  Virginia,  the  act  making  it 
criminal  is  void,  not  only  as  being  repugnant  to  the  commerce 
clause  of  the  constitution,  but  as  an  attempt  to  punish  the  doing 
in  West  Virginif^  of  an  act  lawful  in  that  state. 

Wc  have  said  enough  to  show  that  there  is,  in  our  opinion,  no 
repugnancy  in  the  statute  to  the  commerce  clause  of  the  constitu- 
tion. '  Upon  the  other  point  we  might  content  ourselves  with  ob- 
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ecrTing  that  as  we  are  not  trying  the  issue  of  guilty  or  not  guilty, 
but  only  whether  there  is  lawful  cause  for  the  detention  of  peti- 
tioner disclosed  by  the  warrant  and  commitment,  the  effect  of  the 
proof  of  the  law  of  West  Virginia,  as  of  all  other  facts,  must  be 
postponed  till  the  trial;  but  as  an  expression  of  opinion  has  been 
sought,  and  there  can  be  no  impropriety  in  giving  it,  we  are  will- 
ing to  go  somewhat  into  this  branch  of  the  subject  also. 

^''^  We  do  not  perceive  that  the  fact  that  the  race  upon  which 
the  wager  is  to  be  made  is  to  be  run  in  Missouri,  and  that  the 
money  is  to  be  placed  in  West  Virginia,  at  all  affects  the  ques- 
tion. It  remains  that  by  the  statute  the  act  is  made  unlawful 
here,  and  may  be  punished  unless  it  be  under  the  protection  of 
the  constitution  of  the  United  States.  With  the  laws  of  our  sis- 
ter states  we  have  no  concern,  except  in  so  far  as  they  appear  in 
this  record,  and  they  are  not  the  proper  subjects  of  animadver- 
sion or  criticism.  If  West  Virginia  has  not  legislated  against  this 
form  of  gambling,  it  is  no  concern  of  ours.  Virginia  has  a  right 
to  repress  and  punish  that  which  by  the  common  consent  of  man- 
kind is  a  vice,  without  regard  to  the  laws  of  other  states.  To 
make  a  bet  or. wager  upon  a  race  to  take  place  in  Missouri  is  as 
injurious  to  good  morals  as  though  it  were  to  take  place  within 
our  own  borders;  nor  is  the  quality  or  character  of  the  act  at  all 
affected  by  the  fact  that  a  stage  in  the  transaction  takes  place 
upon  the  neutral  ground  of  West  Virginia.  The  root  of  the  evil 
is  here,  and  here  its  baneful  influence  and  example  are  felt.  The 
act  at  which  the  punishment  is  aimed  takes  place  in  Virginia, 
and  over  it  and  the  actors  in  it  Virginia  has  complete  jurisdiction 
unless,  as  has  been  so  often  said,  shelter  and  protection  are  found 
under  the  commerce  clause  of  the  constitution  of  the  United 
States. 

Another  objection  taken  to  the  warrant  is  that  it  is  too  vague 
find  indefinite;  that  it  is  the  right  of  a  person  accused  of  crime 
to  be  informed  of  the  "cause  and  nature  of  the  accusation  against 
him." 

Warrants  of  arrest  are  reqidried  to  recite  the  offense  charged, 
Ijut  the  same  particularity  is  not  expected  or  required  as  in  indict- 
ments or  more  formal  papers:  See  3  Kobinson's  Practice,  old  ed., 
10;  Bishop  on  Criminal  Procedure,  sec.  714. 

While  we  think  it  would  be  better  practice  to  state  the  offense 
more  specifically  than  has  been  done  here,  we  are  not  prepared 
to  say  that  we  would  on  that  account  alone  be  ^"^^  content  to 
quash  the  proceedings,  and  to  discharge  the  prisoner. 

The  remaining  ground  of  objection,  however,  is  fatal  to  the 


806  Lacey  v.  Palmer.  [Virginia, 

warrant  of  commitment  under  which  the  prisoner  is  held.  By 
section  4106  of  the  code,  as  amended  by  an  act  approved  March 
5,  1896  (Acts  1895-96,  c.  845,  p.  924),  justices  of  the  peace 
are  given  "exclusive  original  jurisdiction  of  all  misdemeanors 
occurring  within  their  jurisdiction,"  and  are  authorized  to  in- 
flict the  same  punishments  theretofore  imposed  by  county  and 
corporation  courts.  By  section  4107  an  unrestricted  right  of  ap- 
per.1  to  the  county  or  corporation  court  is  secured,  where  the  ac- 
cused can  demand  a  jury,  but  the  trial  and  judgment  must  in 
the  first  instance  be  before  the  justice.  The  effect  of  this  statute 
is  to  take  away  from  county  and  corporation  courts  the  power  to 
try  misdemeanors  as  courts  of  original  jurisdiction.  It  takes 
away  their  power  to  try  misdemeanors  even  in  those  cases  where 
indictments  or  informations  were  pending:  See  Dulin  v.  Lillard, 
91  Va.  718,  where  the  effect  of  a  similar  statute  is  fully  discussed 
and  considered  and  the  authorities  bearing  upon  it  are  collated. 

For  the  foregoing  reasons,  we  are  of  opinion:  1.  That  on  ac- 
count of  the  insufficiency  of  the  title  of  the  act  set  out  in  the  war- 
rant, poolseliing  is  the  only  form  of  bet  or  wager  that  is  made 
punishable  thereby;  2.  That  there  is  no  repeal  by  implication  of 
either  of  the  two  acts  passed  February  29,  1896,  but  that  the  act 
entitled  "An  act  to  prevent  poolseliing,  etc.,  upon  the  results  of 
any  trials  of  speed  of  any  animals  or  beasts  taking  place  without 
the  limits  of  the  commonwealth'*  (Acts  1895-96,  c.  539,  p.  576), 
is  effective  only  as  to  poolseliing;  while  the  act  entitled  "An  act 
to  prevent  gambling  and  selling  or  making  books,  pools,  or  mu- 
tuals  within  the  commonwealth  of  Virginia"  (Acts  1895-96,  c. 
645,  p.  579),  is  in  all  respects  in  full  force  and  vigor;  3.  That 
neither  act  is  repugnant  to  the  constitution  ^"^^  of  the  United 
States;  4.  That  it  would  be  better  practice  to  state  the  offense 
with  more  precision  than  has  been  observed,  especially,  in  view  of 
the  fact  that  justices  are  now  clothed  with  exclusive  original  juris- 
diction to  try  misdemeanors  and  the  warrant  gives  to  the  accused 
the  only  information  as  to  the  nature  of  the  offense  with  which 
he  is  charged;  and  5.  That  the  warrant  of  commitment  under 
which  the  petitioner  is  held  in  custody  is  void,  because  it  was  the 
daty  of  the  justice  to  try  the  case,  instead  of  committing  the  pris- 
oner for  trial  by  the  county  court,  which  is  without  authority  as 
a  court  of  original  jurisdiction  as  to  misdemeanors. 

The  prisoner  must  be  discharged. 

HABEAS  CORPUS— WHAT  QUESTIONS  MAT  BE  CONSID- 
BRED.— A  discharge  on  habeas  corpus  cannot  be  obtained  on  the 
ground  that  the  prisoner  is  innocent  of  the  offense  for  which  he  is 
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held  under  indictment.  Tlie  question  of  his  guilt  or  Innocence  must;, 
after  Indictment,  be  submitted  to  a  jury:  Farmer  v.  Lewis,  92  Ind. 
444;  47  Am.  Rep.  153;  People  v.  McLeod,  1  Hill,  377;  25  Wend.  483; 
37  Am.  Dec.  328,  and  extended  note.  Inquiry  on  habeas  corpus  into- 
the  commitment  of  the  prisoner  for  contempt  is  confined  to  the  de- 
termination whether  or  not  the  court  had  jurisdiction.  No  irregular- 
ity in  the  proceedings  taken  to  obtain  jurisdiction,  and  no  questioa 
of  Injustice  or  wrong  that  may  have  been  done  to  the  petitioner,  caa 
be  considered:  Ex  parte  Ah  Men,  77  Cal.  198;  11  Am.  St.  Rep.  263 ^ 
Smith  V.  Clausmeier,  136  Ind.  105;  43  Am.  St.  Rep.  311,  and  note. 

STATUTES -CONSTITUTIONAL  PROVISION  THAT  NO  LAW 
SHALL  EMBRACE  MORE  THAN  ONE  OBJECT,  WHICH  MUST 
BE  EXPRESSED  IN  TITLE— INTERPRETATION  OF.— The  prop- 
osition in  the  constitution  against  enacting  laws  which  embrace 
more  than  one  subject  must  be  given  a  broad  and  extended  mean- 
ing, so  as  to  allow  the  legislature  full  scope  to  include  In  one  act 
all  matters  having  a  logical  and  natxiral  connection.  To  constitute 
duplicity  of  subject,  an  act  must  embrace  two  or  more  dissimilar 
and  discordant  subjects,  that  by  no  fair  intendment  can  be  consid- 
ered as  having  any  legitimate  connection  or  relation  to  each  other:. 
All  that  is  necessary  is,  that  the  act  shall  embrace  some  one  general' 
subject;  and  by  this  is  meant  merely  that  all  matters  treated  of 
should  fall  under  some  general  idea,  and  be  so  connected  with,  and; 
related  to,  one  another,  cither  logically  or  in  popular  understanding, 
as  to  be  parts  of  and  germane  to  one  general  subject:  Johnson  v. 
Harrison,  47  Minn.  575;  28  Am.  St.  Rep.  .382,  and  note;  Cohn  v.  Peo- 
ple, 149  111.  486;  41  Am,  St.  Rep.  304,  and  note.  Though  a  constitu- 
tion forbids  any  bill  to  embrace  more  than  one  subject,  the  act  may 
create  the  means  and  instrumentalities  required  for  its  own  accom- 
plishment: State  V.  NoAvland,  3  N.  Dali.  427;  44  Am.  St.  Rep.  572,  and 
note.  Provisions  in  an  act  which  are  not  clearly  within  the  title  are 
void:  Note  to  Fidelity  Ins.  etc.  Co.  v.  Shenandoah  Valley  R.  R.  Co., 
19  Am.  St.  Rep.  873. 

STATUTES— GENERAL  WORDS  —  INTERPRETATION  OF.  — 
When  general  words  follow  an  enumeration  of  particular  cases  In 
a  statute,  they  are  held  to  apply  to  cases  of  the  same  kind  and  de- 
scription. A  statute  enujnerating  things  inferior  cannot,  by  general 
words,  be  construed  so  as  to  extend  to  and  embrace  those  which  are' 
superior:  Ambler  v.  Whipple,  139  111.  311;  32  Am.  St.  Rep.  202;  Peo- 
ple V.  Richards,  108  N.  Y.  137;  2  Am.  St.  Rep,  373. 

STATUTES— REPEAL  BY  IMPLICATION— WHEN  IT  TAKE* 
PLACE.— A  repeal  by  implication  does  not  exist  unless  there  Is  a 
positive  repugnancy  between  the  provisions  of  the  new  law  and 
those  of  the  old,  and  even  then  the  law  is  repealed  by  implication 
only  pro  tanto  to  the  extent  of  the  repugnancy:  State  v.  Walbridge^ 
119  Mo.  383;  41  Am.  St.  Rep.  663,  and  note.  See,  also,  note  to  Winona 
V.  School  Dist.,  12  Am.  St.  Rep.  695. 

ARREST  IN  CRIMINAL  CASES— FORM  AND  SUFFICIENCT 
OB""  WARRANT.— A  warrant  issued  upon  an  original  complaint  ott 
information  and  belief,  but  reciting  that,  upon  examination  under 
oath,  it  appeared  to  the  justice  that  the  offense  had  been  committed, 
and  there  was  just  cause  to  suspect  the  accused  to  be  guilty  thereof 
Is  valid  and  legal,  as  the  complaint  presumptively  shows  a  legal  and 
proper  ground  for  the  issuance  of  the  warrant:  Haskins  v.  Ralston 
69  Mich,  63;  13  Am.  St.  Rep.  376.  See,  also,  Floyd  v.  State,  12  ArkI 
43;  54  Am.  Dec.  250. 

INTERSTATE  COMMERCE— LIMITS  OP  STATE  POLICE  POW- 
ER OVER.— Regulations  imposed  in  good  faith  by  a  state,  for  th& 
purpose  of  promoting  and  better  securing  the  health  of  its  citizens- 
%nd  protecting  them  from  contagion,  may  doubtless  incidentally  af- 
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feet  or  regulate  Interstate  or  foreign  commerce  without  being  un- 
constitutional: Extended  note  to  People  v.  Wemple,  27  Am,  St.  Rep. 
547-5(;8,  ou  tlie  constitutionality  of  state  regulations  of  interstate 
commerce.  See,  also,  note  to  Bennett  v.  American  Exp.  Co.,  23 
Am.  St.  Rep.  779;  Gulf  etc.  Ry.  Co.  v.  Dwyer,  75  Tex.  572;  16  Am. 
St.  Rep.  926,  and  note;  Norfolk  etc.  Ry.  Co.  v.  Commonwealth,  93  Va, 
749;  post,  p.  827  and  note;  State  v.  Southern  Ry.  Co.,  119  N.  O.  814; 
56  Am.  St.  Rep.  689,  and  note. 


Bethel  v.  Salem  Improvement  Company. 

[93  ViKGINTA,  854.] 

DAMAGES.-FOR  THE  BREACH  OF  A  CONTRACT  TO 
PAY  MONEY,  no  matter  what  amount  of  inconvenience  is  sustained 
by  the  plaintiff,  the  measure  of  damages  is  only  the  interest  on  the 
money. 

DAMAGES.— WHERE  THE  FAILURE  OF  ONE  PARTY  TO 
PERFORM  HIS  CONTRACT  IS  DUE  TO  THE  FAILURE  OF  THE 
OTHER  TO  MAKE  PAYMENTS  as  therein  provided,  the  former 
cannot  recover  as  damages  the  profits  which  could  have  been  real- 
ized had  he  performed  his  conti-act.  His  recovery  Is  limited  to  the 
amount  due  him  for  work  actually  done,  with  interest. 

G.  W.  &  L.  C.  Hansbrough  and  Scott  &  Staples,  for  the  plain- 
tiffs in  error. 

E.  H.  Logan,  A.  B.  Pugh,  and  Phlegar  &  Johnson,  for  the  de- 
fendant in  error. 

8S5  KEITH,  P.  On  the  20th  of  January,  1891,  the  Salem 
Improvement  Company  entered  into  a  contract,  under  seal,  with 
Geo.  "W.  Bethel  &  Co.,  by  which  the  latter  agreed  to  make  and 
burn  for  the  former  1,500,000  bricks,  during  the  summer  of  1891, 
the  Salem  Improvement  Company  agreeing  to  pay  $6.50  per 
thousand  for  the  bricks  in  the  kiln,  provided  "the  brick  should 
not  run  less  than  two-thirds  well  burned,  hard  brick;  that  the 
brick  are  to  be  examined  when  the  kiln  is  burned,  and,  if  ap- 
proved by  the  Salem  Improvement  Company,  it  is  to  pay  Geo.  W. 
Bethel  &  Co.  for  three-fourths  of  their  value,  at  the  price  afore- 
said, but  if,  upon  opening  the  kiln  and  hauling  the  brick,  they  are 
found  to  be  imperfect,  and  not  equal  to  the  standard  above  nam- 
ed, the  Salem  Improvement  Company  shall  have  the  power  of  re- 
jecting them." 

Geo.  W.  Bethel  &  Co.  under  this  contract  burned  803,491 
bricks,  and  received  therefor  $3,212.31. 

A  disagreement  having  arisen  between  the  parties  as  to  their 
riglitfc  under  this  contract,  Geo.  W.  Bethel  &  Co.,  on  the  fifth  day 
of  March,  1892,  brought  an  action  of  covenant  against  the  Salem 
Improvement  Company,  and  after  setting  out  in  their  declaration 
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the  terms  of  the  contract  just  stated,  and  referring  to  the  contract 
itself  for  the  complete  provisions  thereof,  they  aver  that,  except 
in  so  far  as  they  have  been  prevented  by  the  defendant,  they  have 
ahTa5^s  well  and  truly  performed  all  things  in  the  said  contract 
on  their  part  to  be  done,  according  to 'its  tenor  and  effect,  but 
that  the  defendant  hath  not  hitherto  performed  and  kept  its  cove- 
nants in  the  said  contract  contained,  according  to  the  true  intent 
and  meaning  of  the  same,  "in  this,  that  after  the  said  plaintiffs 
had,  according  to  the  tenor  of  the  contract  aforesaid,  manufac- 
tured 803,491  bricks,  and  when  they  were  proceeding  with  the 
manufacture  of  the  residue  of  the  said  1,500,000  bricks,  the  said 
defendant  notified  the  plaintiffs  that  it  would  not  purchase  any 
more  of  the  said  bricks  than  had  already  been  made,  and  to  dis- 
continue the  manufacture  of  the  same,  *^®  and  that  the  said  de- 
fendant, although  the  said  803,491  bricks,  made  according  to  this 
contract,  were  kilned  on  the  said  premises  according  to  the  pro- 
vision of  the  said  contract  the  said  defendant  hath  not  paid  to 
the  said  plaintiffs  the  sum  of  $6.50  per  thousand,  for  1,500,000 
bricks  above  mentioned,  nor  any  part  of  said  sum,  except  the  sum 
of  $3,212.31,  whereby  the  plaintiffs  have  been  damaged  on  ac- 
count of  the  failure  to  pay  for  the  bricks  actually  manufactured 
as  aforesaid,  by  the  outlay  necessarily  incurred  by  them  in  the 
preparation  for  the  manufacture  of  the  residue  of  the  said  bricks, 
and  the  failure  of  the  defendant  to  allow  the  plaintiffs  to  continue 
the  manufacture  of  the  residue  of  the  said  1,500,000  bricks,  or  to 
pay  the  plaintiffs  their  reasonable  profit,  to-wit,  the  sum  of  $3 
per  thousand  for  the  same  to  be  manufactured." 

The  second  count  after  setting  out  the  contract  sets  out  the 
bleach  as  follows:  "In  this,  that  the  said  defendant,  as  soon  as 
the  said  plaintiffs  had  manufactured  the  803,491  bricks  mention- 
ed in  the  first  count,  and  when  they  had  gone  to  the  expensive 
preparation  to  manufacture  the  residue  of  the  1,500,000  afore- 
said, and  were  proceeding  with  the  manufacture  of  the  same,  the 
said  defendant  notified  the  said  plaintiffs  not  to  manufacture  any 
more  bricks  than  they  had  already  manufactured,  and  that  it 
would  not  purchase  nor  pay  for  any  bricks  thereafter  manufac- 
tured, and  the  said  defendant,  although  the  said  plaintiffs  had 
manufactured  and  kilned  the  said  803,491  bricks,  which  were 
not  less  than  two -thirds  well  burned,  hard  brick,  and  had,  in 
eveiy  way,  complied  with  the  said  contract  on  their  part  to  be  per- 
formed, except  as  aforesaid,  hath  not  paid  to  the  said  plaintiffs 
the  sum  of  $6.50  per  thousand  for  1,500,000  bricks  as  aforesaiel. 
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or  anj'  part  thereof,  except  the  sum  of  $3,212.31,  in  the  first  count 
mentioned." 

The  third  count  after  reciting  the  contract,  states  the  breach 
thereof  in  the  following  language:  "In  this,  that  ^^'^  the  said  de- 
fendant liath  not  purchased  of  the  said  plaintiffs  the  said 
1,500,000  bricks,  nor  paid  to  the  said  plaintiffs  the  said  sum  of 
$6.50  per  thousand  for  said  1,500,000  bricks,  whereby  the  said 
plaintiff's  were  put  to  heavy  costs  and  expenses,  and  incurred 
heavy  losses  in  and  about  performing  the  covenant  in  the  said 
contract,  on  their  part  to  be  performed,  to  wit,  the  sum  of 
$4,000." 

To  this  declaration  the  defendant  filed  several  pleas,  about 
which  no  question  was  made,  and  upon  these  pleas  the  plaintiffs 
joined  issue;  and  thereupon  a  jury  was  impanneled,  which,  after 
hearing  the  evidence  and  instructions  from  the  court,  found  a 
verdict  for  the  plaintiffs,  and  assessed  their  damages  at  the  sum 
of  $4,000.  The  defendant  moved  for  a  new  trial,  which  the 
court,  after  consideration,  granted,  upon  the  ground,  as  stated  in 
its  order,  that  it  had  erroneously  instructed  tlie  jury.  To  the 
ruling  of  the  court  setting  aside  the  verdict  the  plaintiffs  ex- 
cepted. 

At  a  subsequent  term,  the  whole  matter  of  law  and  fact  arising 
upon  the  case  was  submitted  to  the  judge  on  the  evidence  given 
at  the  former  trial  as  the  same  appears  in  the  bill  of  exceptions 
filed  at  that  term.  Thereupon  the  court  proceeded  to  give  judg- 
ment for  the  plaintiffs  in  the  sum  of  $1,403.04,  with  legal  interest 
thereon  from  January  1,  1892,  till  paid,  and  their  costs  therein 
expended.  The  plaintiffs  again  excepted,  and  tendered  their 
bill  of  exceptions,  which  was  allov^ed  by  the  court;  whereupon 
the  plaintiffs  applied  to  one  of  the  judges  of  this  court  for  a  writ 
of  error,  which  was  granted. 

The  errors  assigned  here  are:  1.  To  the  action  of  the  court  in 
setting  aside  the  verdict  rendered  in  behalf  of  the  plaintiffs;  their 
contention  being  that  there  was  no  error  in  the  instructions  given 
by  the  court,  and  that  it  should  have  given  judgment  in  their 
favor  upon  the  verdict  as  rendered  by  the  jury;  and  2.  That  it 
was  error  in  the  court  to  give  its  final  judgment  for  $1,403.04, 
but  that  it  should  have  been  "^s  f^j.  the  sum  of  $3,746.07,  with 
interest  from  January  1,  1892,  till  paid. 

The  instruction  given  by  the  court,  and  which  it  afterward  de- 
cided was  erroneous,  is  as  follows:  "The  court  instructs  the  jury 
that  if  they  believe  from  the  evidence  that  the  plaintiffs,  up  to  the 
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time  he  stopped  the  manufacture  of  bricks,  had  been  manufac- 
turing them  according  to  the  requirement  of  the  contract,  or  that 
the  brick  so  manufactured  had  been  accepted  by  the  defendant^ 
and  that  the  defendant  refused  and  failed  to  pay  the  plaintiffs 
the  sums  of  money,  if  any,  due  them  under  said  contract,  as  the 
said  sums  became  due,  and  by  reason  of  such  failure,  the  plain- 
tiffs were  forced  to  stop,  and  did  stop,  the  manufacture  of  bricks, 
then  the  plaintiffs  are  entitled  to  recover  for  the  price  of  the 
bricks  manufactured  by  them,  according  to  the  said  contract, 
and  for  the  profit  on  the  difference  between  the  number  of  the 
bricks  so  manufactured  by  them,  and  1,500,000  bricks,  manufac- 
tured according  to  the  terms  of  the  contract,  and,  in  estimating 
such  profit,  the  jury  shall  place  the  bricks  at  the  price  fixed  in 
the  said  contract,  and  deduct  therefrom  the  cost  of  said  bricks, 
as  they  shall  believe  such  costs  to  be  from  the  evidence." 

This  instruction  is  predicated  upon  the  performance  on  the 
part  of  the  plaintiffs  of  the  conditions  set  out  in  their  covenant, 
and  upon  the  failure  of  the  defendant  to  pay  to  the  plaintiffs  the 
Slims  of  money  due  them  under  the  contract  as  the  same  became 
payable. 

It  is  claimed  by  the  defendant  in  error  that  this  instruction  was 
erroneous  for  two  reasons:  1.  That  there  was  no  such  issue  pre- 
sented by  the  pleadings,  the  breach  laid  in  the  declaration  being 
that  the  defendant  had  failed  to  perform  the  cpvenants  in  the 
said  contract  on  its  part  to  be  performed,  in  this  "that  the  said 
defendant  notified  the  plaintiffs  that  it  would  not  purchase  any 
more  of  the  said  bricks  than  had  already  been  made,  and  to  dis- 
continue the  manufacture  of  the  same. 

359  rpj^g  theory  upon  which  this  action  was  brought,  as  appears 
from  the  declaration,  was  that  the  plaintiffs  were  entitled  to  re- 
cover because  the  defendant  had  broken  its  contract,  not  by  fail- 
ure to  pay  for  the  bricks  manufactured,  but  by  its  notification  tO' 
the  plaintiffs  that  it  would  not  purchase  any  more  of  the  bricks 
than  had  already  been  made,  and  to  discontinue  the  manufacture 
of  the  same.  Had  this  breach  been  established  by  the  evidence, 
there  is  abundant  authority  to  warrant  the  verdict  and  judgment 
for  the  plaintiffs  upon  proper  instructions;  but,  as  has  already 
been  observed,  the  instruction  under  consideration  is  predicated 
solely  upon  the  performance  by  the  plaintiffs  of  the  covenants 
and  conditions  to  be  performed  on  their  part,  and  the  refusal  and 
failure  of  the  defendant  to  pay  to  the  plaintiffs  such  sums  of 
moEey  as  were  due  them  under  the  contraci,  as  the  same  became 
payable.     The  failure  to  pay  the  money  is  the  cause  alleged  in 


"812        Bethel  t;.  Salem  Improvement  Company.    [Virginia, 

the  instruction  that  forced  the  plaintiffs  to  stop  the  manufacture 
of  the  bricks,  and  which  entitles  the  plaintiffs  to  recover,  not  only 
for  the  bricks  manufactured  by  them  according  to  said  contract, 
but  for  the  profit  on  the  difference  between  the  number  of  the 
"bricks  so  manufactured  by  them  and  the  1,500,000  bricks  manu- 
factured according  to  the  terms  of  the  contract,  to  be  ascertained 
by  placing  the  bricks  at  the  price  fixed  in  the  contract  and  de- 
■ducting  therefrom  the  cost  of  the  bricks  as  shown  by  the  evidence. 

For  the  breach  of  a  contract  to  pay  money,  no  matter  what  the 
amcunt  of  inconvenience  sustained  by  the  plaintiff,  the  measure 
of  damages  is  the  interest  on  the  money  only:  Wood's  Mayne  on 
Damages,  1st  Am.  ed.,  15.  That  this  is  the  rule  is  admitted.  That 
there  are  exceptions  to  it  may  also  be  conceded,  and  it  is  earn- 
estly contended  on  behalf  of  plaintiffs  in  error  that  the  case  be- 
fore us  comes  within  the  exception,  and  not  within  the  rule.  In 
support  of  its  contention  the  case  of  Masterton  v.  Mayor,  ^^^  7 
Hill,  61,  42  Am.  Dec.  38,  is  relied  upon.  That  was  an  action  of 
■covenant  on  an  agreement  whereby  the  plaintiffs  undertook  to 
furnish,  cut,  fit,  and  deliver  all  the  marble  to  build  the  city  hall 
of  Brookl}Ti,  to  be  of  the  best  kind  of  white  marble  from  Kain  & 
Morgan's  quarry,  for  which  the  defendants  agreed  to  pay  a  certain 
sum  in  installments,  payable  at  different  stages  in  the  erection  of 
the  building.  The  defendants  suspended  work  on  the  building 
for  the  want  of*  funds,  and  refused  to  receive  or  pay  for  any  more 
marble.  This  was  the  breach  complained  of.  Part  of  the  marble 
had  at  that  time  been  delivered  and  paid  for,  another  part  was 
ready  for  delivery,  but  the  greater  part  had  not  yet  been  procured 
and  prepared  for  delivery.  The  plaintiffs,  as  a  part  of  their 
case,  put  in  evidence  articles  of  agreement  between  them  and 
Kain  &  Morgan  made  on  the  faith  of  the  agreement  between  the 
plaintiffs  and  the  defendants,  whereby  Kain  &  Morgan  cove- 
nanted to  furnish,  in  blocks  prepared  for  cutting,  all  the  marble 
required  to  fulfill  the  plaintiffs'  contract,  and  the  plaintiffg  agreed 
to  pay  them  a  certain  sum  therefor  out  of  the  sum  agreed  to  be 
paid  by  the  defendants,  and  in  similar  installments,  but  expressly 
stipulated  that  the  said  Kain  &  Morgan  should  not  look  to  the 
plaintiffs,  except  to  the  funds  as  supplied  by  the  defendants. 

"The  circuit  judge  instructed  the  jury  that  the  plaintiffs  were 
entitled  to  recover  the  profits  which  would  have  accrued  to  them 
from  the  actual  performance  of  the  contract,  and  that,  as  the 
rough  marble  was  to  be  procured  from  Kain  &  Morgan's  quarry, 
the  contract  was  to  be  deemed  a  part  of  the  performance  of  the 
plaintiffs'  contract,  and  the  plaintiffs  were  entitled  to  recover 


July,  1896.]    Bethel  v.  Salem  Improvement  Company.     813. 

from  the  defendants  the  damages  for  which  they  would  be  liable 
to  Kain  &  Morgan  for  that  contract.  There  was  a  verdict  for 
the  plaintiff  for  a  large  amount,  greatly  exceeding  the  loss  of  the 
marble  actually  on  hand.     The  defendants  appealed.*' 

It  is  obvious  that  the  ground  of  complaint  here  was  not  ^^* 
the  failure  to  pay  for  the  marble  already  cut  and  delivered,  but 
the  ground  of  complaint  and  the  breach  alleged  was  that  the  de- 
fendant refused  to  receive  or  pay  for  any  more  marble,  want  of 
funds  being  alleged  as  the  cause.  The  only  item  of  damage  in 
which  the  failure  on  the  part  of  the  defendants  to  pay  money 
cuts  any  figure,  was  the  damage  growing  out  of  the  contract  with 
Kain  &  Morgan,  with  whom  plaintiffs  had  contracted  and  whom 
they  were  to  pay  in  installments  similar  to  the  installments  due 
the  plaintiffs  from  the  defendants,  but  the  circuit  court  was  re- 
versed in  the  court  of  appeals  for  having  allowed  this  damage  to 
be  computed  in  the  verdict.  Chief  Justice  Nelson  saying:  "I  am 
unable  to  comprehend  how  these  can  be  taken  into  the  account, 
or  become  the  subject  matter  of  consideration  at  all,  in  settling 
the  amount  of  damages  to  be  recovered  for  a  breach  of  the  prin- 
cipal contract."  So  this  may  be  laid  out  of  the  case  altogether. 
Said  the  chief  justice:  "The  damages  for  the  marble  on  hand, 
ready  to  be  delivered,  was  not  a  matter  in  dispute  on  the  argu- 
ment. .  .  .  The  contest  arises  ont  of  the  claim  for  damages  in 
respect  to  the  remainder  of  the  marble  which  the  plaintiffs  had 
agreed  to  furnish,  but  which  they  were  prevented  froln  furnish- 
ing by  the  suspension  of  the  work  in  July,  1837.  This  portion 
was  not  ready  to  be  delivered  at  the  time  the  defendants  broke 
up  the  contract,  but  the  plaintiffs  were  then  willing  and  offered 
to  perform  in  all  things  on  their  part,  and  the  case  assumes  that 
they  were  possessed  of  sufficient  means  and  ability  to  have  done 
so." 

Not  that  the  means  and  ability  were  to  be  obtained  from  the 
defendants  in  the  form  of  the  payment  of  the  installments  as  the 
work  became  due,  as  provided  in  the  contract,  but  that  the  plain- 
tiffs were  possessed  of  sufficient  means  and  ability,  independent 
of  what  they  were  to  receive  from  the  defendants,  to  perform  all 
things  on  their  part  to  be  performed  had  they  been  permitted  to 
do. so,  but  they  were  not  ^^*  allowed  to  perform  the  contract, 
the  defendant  refusing  to  receive  or  pay  for  any  more  marble,  but 
it  was  that  refusal  alleged  and  proved  which  constituted  the 
breach  for  which  the  plaintiffs  were  in  that  case  permitted  to  re- 
cover.   So  far  from  being  an  authority  for  the-plaintiffs,  it  seem* 
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to  us  that  it  can  be  relied  upon  to  establish  the  contrary  doc- 
trine. 

The  case  of  McElwee  v.  Bridgeport  etc.  Co.,  reported  in  54  Fed. 
Eep.  627,  is  upon  its  face  a  mere  dictum  upon  the  point  under 
consideration.  In  that  case,  a  land  company,  in  order  to  procure 
the  erection  of  a  mill  near  its  land,  contracted  to  pay  a  bonus  to 
the  manufacturer,  a  fixed  sum  to  be  paid  when  the  latter  was 
ready  to  begin  work  thereon,  and  the  rest  in  installments  as  the 
work  progressed.  The  first  installment  was  promptly  paid,  but 
two  others  were  earned  and  not  paid,  whereupon  the  manufac- 
turer ceased  work,  and  sued  for  damages  for  breach  of  contract. 
It  appeared  that  his  entire  outlay  and  expenses  were  less  than  the 
first  installment  received,  and  there  was  no  proof  of  loss  or  profits. 
Held,  that  he  could  recover  nothing. 

The  propostion  upon  which  the  plaintiffs  in  error  relied  here, 
as  stated  hypothetically  by  the  court  in  that  case,  was  not  neces- 
sary to  a  decision  of  the  case,  and  is  a  mere  obiter  dictum. 

Kendall  Bank  Note  Co.  v.  Commissioners  etc.,  79  Va.  563,  was 
a  case  where,  after  having  entered  into  a  contract  with  the  de- 
fendant in  error,  the  plaintiff  in  error,  without  any  sufficient 
canse,  revoked  the  contract  which  it  had  made.  Thereupon  the 
Kendall  Bank  Note  Company  sued  in  the  circuit  court  of  the 
city  of  Richmond,  obtained  a  judgment  for  a  large  sum,  and  the 
commissioners  of  the  sinking  fund  brought  it  upon  a  writ  of  error 
to  this  court.  Judge  Lacy,  in  delivering  the  opinion,  at  page 
573  says,  "The  plaintiffs  can  recover  for  respective  profits  when 
they  are  prevented  from  going  on  by  being  ordered  to  desist  from 
^*^  the  work,  or  by  the  omission  to  perform  some  condition  pre- 
cedent to  its  further  prosecution  by  the  other  party."  The  board 
of  sinking  fund  commissioners  had  canceled  the  contract,  and 
forbidden  the  Kendall  Bank  Note  Company  to  proceed  further 
in  the  execiition  of  it.  Clearly,  therefore,  the  bank  note  com- 
pany had  a  right  to  recover  for  whatever  profits  would  reasonably 
accrue  upon  its  contract.  There  is  not  one  word  said  in  that  case 
about  the  failure  to  pay  money  as  constituting  the  cause  of  action, 
or  that  the  mere  failure  to  pay  money  would  in  any  case  entitle  the 
plaintiff  to  recover  any  damages  in  addition  to  the  principal  sum 
with  lawful  interest  thereon.  It  is  conceded,  however,  that  there 
are  such  cases.  A  familiar  example  of  such  a  case  is,  that  a 
banker  is  liable  to  damages  for  the  refusal  to  pay  a  check:  Mar- 
zetti  V.  Williams,  1  Bam.  &  Adol.  415.  See,  also,  Tueis  t.  Tuers, 
100  N.  Y.  196.      . 
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Many  instances  of  a  like  character  might  be  given,  but  we  have 
€een  no  case  which  will  sustain  the  instruction  under  considera- 
tion. It  is  the  ordinary  case  of  a  failure  to  comply  with  a  con- 
tract to  pay  money  at  a  stipulated  time.  In  such  cases,  the  meas- 
ure Oi  damages  for  the  breach  of  the  contract  is  the  principal  sum 
due,  and  legal  interest  thereon.  To  make  a  defendant  responsible 
for  the  profits  which  might  have  accrued  to  the  plaintiffs  by  the 
use  of  the  money,  in  addition  to  the  interest,  would  be  harsh  and 
oppressive,  and  should  not  be  sanctioned  by  the  court,  unless  the 
plaintiffs  can  bring  their  case  within  some  well-recognized  excep- 
tion to  the  rule. 

For  the  foregoing  reasons,  we  are  of  opinion  that  the  circuit 
court  did  not  err  in  setting  aside  the  verdict  and  granting  a  new 
trial.  We  are  also  of  opinion  that  there  was  no  error  in  the  judg- 
ment rendered  by  the  court,  which  is  fully  supported  by  the  facta 
shown  in  evidence,  and  it  is  affirmed. 


DAMAGES— MEASURE  OF,  FOR  BREACH  OF  CONTRACT- 
PROFITS.— Damages  for  breach  of  a  contract  should  be  such  as 
may  fairly  and  reasonably  be  considered  as  arising  naturally— that 
Is,  according  to  the  usual  course  of  things  from  such  breach— or  such 
as  may  reasonably  be  supposed  to  have  been  In  contemplation  of 
both  parties  at  the  time  they  made  the  contract,  as  the  probable  re- 
sult of  the  breach:  Paducah  Lumber  Co.  v.  Paducah  Water  Co.,  89 
Ky.  340;  25  Am.  St.  Rep.  536,  and  note.  Where  a  breach  of  contract 
results  in  the  loss  of  definite  profits  which  are  ascertainable  and 
within  the  contemplation  of  the  parties,  they  may  generally  be  re- 
covered; but  when  prospective  profits  are  remote,  conjectural,  and 
speculative,  they  cannot  be  said  to  be  the  direct  and  unavoidable  re- 
sult of  the  breach  and  cannot  be  recovered:  Sherman  Center  etc.  Co. 
V.  Leonard,  46  Kan.  3.54;  26  Am.  St.  Rep.  101,  and  note;  State  v.  An- 
drews, 39  W.  Va.  35:  45  Am,  St.  Rep.  884,  and  note. 

DAMAGES-MEASURE  OF,  FOR  BREACH  OF  CONTRACT  TO 
PAY  MONEY.— When  a  tenant  agrees  to  pay  all  taxes  assessed 
against  the  land  in  lieu  of  rent,  his  failure  to  pay  such  taxes,  result- 
ing in  the  sale  of  the  land  therefor,  renders  him  liable  in  damage3 
only  for  the  amount  of  unpaid  taxes  with  interest  thereon:  Fontaine 
Y.  Schulenburg  etc.  Lumber  Co.,  109  Mo.  55;  82  Ain.  St.  Bep.  648, 
and  note. 
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HOOKMAN    V,    HOOKMAN. 
[93  Virginia,  855.] 

JUDGMENTS  ARE  DEEMED  TO  HAVE  BEEN  ENTERED 

on  the  tirst  day  of  the  term  of  the  court  at  which  they  were  recov- 
ered, if  the  action  was  in  such  a  condition  that  it  might  have  been 
tried  on  that  day,  had  it  occupied  the  first  place  on  the  docliet. 

THE  LIEN  OF  A  JUDGMENT  OR  DECREE  BEGINS  WITH 
THE  FIRST  MOMENT  OF  THE  DAY  on  which  it  attaches.  If  it 
is  a  judgment  by  confession  entered  in  vacation,  the  lien  commences 
with  the  first  moment  of  the  day  of  such  entry,  irrespective  of  the 
hour  at  which  the  entry  was  in  fact  made. 

THE  LIEN  OF  A  JUDGMENT  HAS  PRIORITY  OVER  A 
CONVEYANCE  RECORDED  ON  THE  SAME  DAY  on  which  the 
judgment  was  entered,  though  the  indorsement  of  the  clerk  shows 
that  the  judgment  was,  in  fact,  entered  after  the  deed  was  filed  for 
record. 

Scott  &  Staples  and  A.  B.  Pugh,  for  the  appellant. 

G.  W.  &  L.  C.  Hansbrough  and  E.  H.  Logan,  for  tlie  appellees. 

45®  RIELY,  J.  There  were  but  two  questions  raised  or  dis- 
cussed in  this  case:  The  priority  of  lien  between  the  decree  and 
the  deed  of  trust,  and  the  validity  of  the  latter.  The  question 
of  priority  will  be  first  considered. 

It  is  provided  by  section  3567  of  the  code  that  "every  judg- 
ment for  money  rendered  in  this  state,  heretofore  or  hereafter, 
against  any  person,  shall  be  a  lien  on  all  the  real  estate  of  or  to 
which  such  person  is  or  becomes  possessed  or  entitled,  at  or  after 
the  date  of  such  judgment,  or,  if  it  was  rendered  in  court,  at  or 
after  the  commencement  of  the  term  at  which  it  was  so  ren- 
dered.^' 

A  decree  for  money,  by  express  enactment,  is  embraced  by  the 
word  "judgment,''  and  consequently  the  statute,  fixing  the  lien 
of  a  judgment,  applies  equally  to  decrees:  Code,  sec.  3557. 

At  common  law,  all  judgments  were,  by  legal  fiction,  it  is  said, 
supposed  to  be  entered  on  the  first  day  of  the  term  of  the  court 
at  which  they  were  recovered.  This  rule  has  always  prevailed  in 
this  state  whenever  the  action,  in  which  the  judgment  was  render- 
ed, v^as  in  such  condition  that  it  might  have  been  then  tried  if 
it  had  happened  to  occupy  the  first  place  on  the  docket.  And 
the  law  not  regarding  fractions  of  a  day,  the  lien  of  a  judgment 
began  by  relation  at  the  first  moment  of  the  first  day  of  the 
term:  Mutual  Assur.  Soc.  v.  Stanard,  4  Munf.  539;  Coutts  v. 
Walker,  2  Leigh,  268;  Skipwith  v.  Cunningham,  8  Leigh,  271; 
31  Am.  Dec.  642;  Horsley  v.  Garth,  2  Gratt.  474;  44  Am.  Dec. 
393;  Withers  v.  Carter,  4  Gratt.  407;  50  Am.  Dec.  78;  Jones  ▼. 
Myrick,  8  Gratt.  179;  Brockenbrough  v.  Brockenbrough,  ***''  31 
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Gratt.  580;  Yates  v.  Eobertson,  80  Va.  475;  Janney  v.  Stephen, 
2  Pat.  &  H.  11. 

It  being  established  by  the  decisions  of  this  court  that  under 
the  statute,  as  well  as  by  the  rule  of  the  common  law,  a  judgment 
or  decree  recovered  or  rendered  during  the  term  of  a  court  in  an 
action  or  cause  that  was  ready  for  trial  on  the  first  day  of  the 
term,  becomes  a  lien  on  the  real  estate  of  the  debtor  as  of  the 
first  day  of  the  term,  and  that  the  lien  thereof  begins  with  the 
day  itself,  the  language  of  the  statute  furnishes  no  ground  for 
fixing  a  different  or  other  time  of  the  day  for  the  commencement 
of  the  lien  of  a  judgment  or  decree  confessed  or  rendered  in  vaca- 
tion. It  discloses  no  intention  on  the  part  of  the  legislature  to 
abrogate  the  principle  of  unity  of  the  common  law,  in  respect  to 
the  day,  as  a  point  of  time.  Its  provisions  give  no  warrant  for 
drawing  any  distinction  in  this  respect  between  judgments  and 
decrees  pronounced  in  term  by  the  courts,  and  judgments  and  de- 
crees confessed  or  rendered  in  vacation — certainly  none  to  the 
prejudice  of  the  latter.  The  one  class  becomes  a  lien  from  "the 
commencement  of  the  term,"  the  day  on  which  the  term  began; 
the  other,  from  "the  date  of  the  judgment,"  the  day  on  which  it 
was  confessed  or  rendered.  In  respect  to  the  time  of  the  day 
when  the  lien  of  each  begins,  there  is  no  distinction.  Both  begin 
with  the  first  moment  of  the  day  on  which  the  judgment  or  de- 
cree becomes  a  lien.  There  is  no  substantial  ground  for  the  claim 
that  the  lien  of  a  decree  rendered  in  vacation  should  b6gin  at  a 
fractional  part  of  the  day.  It  is  a  sound  policy  that  rejects 
fractions  of  the  day  in  fixing  the  lien  of  judgments  and  decrees. 
It  gives  to  the  public  a  plain  and  simple  rule  for  their  guidance, 
diminishes  the  opportunity  for  fraud,  removes  ground  for  contro- 
vcrsj-,  and  tends  to  prevent  litigation. 

Wherever  the  legislature  has  seen  fit  to  depart  from  the  com- 
mon-law principle  of  the  unity  of  the  day,  its  purpose  to  do  so 
has  been  plainly  declared.  It  has  seen  proper  to  ^^**  create  a 
priority  between  executions,  where  two  or  more  come  to  the  hands 
of  the  officer  on  the  same  day;  and  to  this  end  it  requires  him  to 
indorse  on  each  execution  not  only  the  year,  month,  and  day  he 
receives  the  same,  but  also  the  time  of  day:  Code,  sees.  3589, 
3590.  It  has  also  prescribed  that  a  deed  of  trust  or  mortgage 
shall  be  void  as  to  subsequent  purchasers  for  valuable  considera- 
tion and  without  notice,  and  creditors,  except  from  the  time  that 
it  is  duly  admitted  to  record;  and  that  where  two  or  more  deeds 
of  trust  or  mortgages  embracing  the  same  property  are  admitted 
to  record  on  the  same  day,  that  which  was  first  admitted  to  rec- 
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ord  shall  have  priority:  Code,  sees.  2465,  2469.  Other  instancea 
from  the  code  will  readily  suggest  themselves.  But  the  statute 
law  of  the  state  contains  no  similar  provision  in  regard  to  the 
lien  of  judgments  and  decrees.  It  nowhere  prescribes  that  the 
clerk  shall  indorse  on  the  record  the  time  of  day  when  a  judgment 
or  decree  is  confessed,  or  when  a  decree  made  in  vacation  is  re- 
turned to  his  office  to  be  recorded.  And  there  being  no  statute 
requiring  it  to  be  done,  such  indorsement  would  be  without 
force  or  effect.  The  law  does  not  sanction  what  it  does  not  en- 
join. 

The  decree  in  favor  of  the  appellant  against  Noah  Hockman 
was  made  by  the  judge  in  vacation  on  November  9,  1892;  was  re- 
turned by  the  judge  on  that  day  to  the  clerk's  office  to  be  re- 
corded, and  was  entered  on  the  lien  docket  on  November  18, 1892. 
The  deed  from  Hockman  to  L.  C.  Hansb rough,  trustee,  to  secure 
creditors,  bears  date  on  November  8,  1892,  but  was  not  admitted 
to  record  until  the  next  day  at  8:30  A.  M.  It  went  to  record  on 
the  same  day  that  the  decree  was  made  and  returned  to  the  clerk's 
office.  The  deed,  by  the  express  terms  of  the  statute  (section 
2465  of  the  code),  took  effect  as  against  the  appellant  only  from 
the  time  it  was  admitted  to  record,  at  8:30  A.  M.  on  November 
9,  1892,  while,  under  the  statute  and  the  established  rule  of  law, 
notwithstanding  ^^^  the  indorsement  of  the  clerk  that  it  was 
filed  on  November  9,  1892,  at  12  M.,  the  decree  became  a  lien  on 
the  real  estate  of  the  defendant  at  the  first  moment  of  that  day. 
It,  therefore,  has  priority  over  the  deed  of  trust. 

This  being  our  conclusion,  it  becomes  unnecessary  to  consider 
the  question  of  the  validity  of  the  deed  of  trust  which  was  assail- 
ed in  the  bill  on  the  ground  that  it  was  fraudulent. 

The  circuit  court  having  held  that  the  deed  of  trust  took  prece- 
flence  over  the  decree,  and  was  a  valid  conveyance,  its  decree,  for 
the  reasons  herein  stated,  must  be  reversed. 

.TUDGMENTS— WHEN  DEEMED  TO  HAVE  BEEN  ENTERED. 
The  lien  of  a  judgment  relates  to  the  first  day  of  the  term  at  which 
it  was  rendered,  if  it  might  have  been  rendered  at  that  date,  and 
talves  precedence  over  other  judgments  which  could  not  have  been 
rendered  until  after  such  day,  irrespective  of  the  dates  on  which 
such  judgments  were  in  fact  entered:  First  Nat.  Banit  v.  Huntinsrton 
etc.  Co.,  41  W.  Va.  530;  56  Am.  St.  Rep.  87S,  and  note.  See,  contra. 
Pope  V.  Brandon,  2  Stew.  401;  20  Am.  Dec.  49. 

.TITDGMENTS— PRIORITY  BETWEEN.  AND  OTHER  LIENS 
OR  ENCUMBRANCES.— The  lien  of  a  judgment  upon  lands  relates 
to  the  first  day  of  the  term  at  which  it  was  rendered,  and  over- 
reaches intermediate  deeds  of  trust  or  other  encumbrances:  Slcipwith 
T.  Cunningham,  8  Leigh,  271;  31  Am.  Dec.  642.  The  lien  of  a  judg- 
ment, In  the  absence  of  proof  of  the  actual  time  of  entry,  begins 
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with  the  day  of  entry,  and  antedates  an  assignment  by  the  Judgment 
debtor  for  the  benefit  of  creditors,  executed  and  delivered  the  same 
day  at  an  hour  proved:  Boyer's  Estate,  51  Pa.  St.  432;  91  Am.  Dee. 
129,  and  note.  Between  the  liens  of  judgments  entered  at  different 
hours  of  the  same  day  there  is  no  priority:  Metzler  v.  Kilgore,  3 
Penr.  &  W.  245;  23  Am.  Dec.  76.  See,  also,  Cook  v.  Dillon,  9  Iowa, 
407;  74  Am.  Dec.  354,  and  note.  Contra,  Biggam  v.  Merritt,  Walk. 
430;  12  Am.  Dec.  577,  and  note. 


Fackler  V.  Berbt. 

[93  VIEGINIA,  665.] 

DEED  FOR  AN  EXPRESSED  PURPOSE,  WHEN  VESTS 
THE  FEE.— A  conveyance  by  a  husband  to  a  trustee  for  the  benefit 
of  the  grantor's  wife,  which  declares  that  the  property  is  con- 
veyed as  the  absolute  property  of  the  wife,  "that  she  may  have  a 
permanent  home  for  her  life,  and  his  children  by  her  a  pittance  after 
her  death,"  vests  her  with  the  fee,  and  does  not  create  any  remainder 
in  favor  of  their  children.  These  words  indicate  the  motive  af  the 
grantor  in  making  the  deed,  but  do  not  limit  its  effect. 

Elder  &  Elder,  for  the  appellant. 

J.  J.  L.  &  R.  Bumgardner,  for  the  appellees. 

B6«  KEITH,  P.  Ann  Eliza  Berry  and  others  filed  their  bill 
in  the  circuit  court  of  Augusta  county,  alleging  that  they  are  the 
children  of  Michael  and  Elizabeth  Fackler,  deceased;  that  on 
October  5,  1852,  Michael  Fackler  conveyed  a  tract  of  land  in  the 
county  of  Augusta,  containing  nineteen  acres,  "to  John  B.  Watts, 
trustee,  to  hold  as  the  absolute  property  of  his  wife,  Elizabeth 
Fackler,  by  whom  he  derived  the  premises,  that  she  may  have  a 
permanent  home  for  her  life,  and  his  children  by  her  a  pittance 
after  her  death."  Elizabeth  Fackler,  on  the  31st  of  July,  1888, 
conveyed  this  tract  of  land  to  her  son,  F.  P.  Fackler,  in  fee  simple, 
upon  the  consideration  set  out  in  the  deed.  The  bill  alleges  that, 
under  the  deed  from  Michael  Fackler  to  John  B.  Watts,  trustee, 
Elizabeth  Fackler  took  only  a  life  estate,  with  remainder  to  the 
children  of  herself  and  Michael  Fackler,  and  that  therefore  the 
deed  from  Elizabeth  Fackler  to  F.  P.  Fackler  conveyed  to  him 
no  greater  interest  than  Elizabeth  Fackler  herself  possessed, 
and  that  at  her  death  the  property  vested  in  the  children  of 
Michael  and  Elizabeth  Fackler,  and  is  subject  to  be  partitioned 
among  them. 

The  bill  prays  that  F.  P.  Fackler,  and  such  others  of  the  child- 
ren of  Michael  and  Elizabeth  Fackler  as  had  not  been  named 
plaintiffs  to  the  bill,  be  made  parties  defendants  thereto,  naming 
them;  that  the  deed  from  Elizabeth  Fackler  to  F.  P.  Fackler,  in  so 
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far  as  it  purports  to  convey  anything  more  than  the  life  estate 
of  Elizabeth  Fackler,  may  be  declared  null  and  void;  that  the 
property  may  be  partitioned  among  those  interested;  and,  if  found 
to  be  incapable  of  partition  in  kind,  that  it  be  sold  for  the  pur- 
pose of  partition,  and  the  proceeds  of  sale  divided  among  those 
entitled. 

I'.  P.  Fackler  answered  the  bill,  and  the  cause  came  on  to  be 
heard  before  the  circuit  court  which  decreed  that  the  deed  from 
Elizabeth  Fackler  to  F.  P.  Fackler  should  be  declared  ^^''  null 
and  void,  and  "of  no  effect  so  far  as  the  same  is  in  conflict  with  the 
rights  of  the  children  and  grandchild  of  Elizabeth  Fackler,"  and, 
it  being  conceded  that  the  land  was  not  susceptible  of  partition, 
commissioners  were  appointed  to  sell  it.  From  this  decree  F.  P. 
Fackler  applied  to  one  of  the  judges  of  this  court  for  an  appeal 
and  supersedeas,  which  were  awarded. 

The  only  point  necessary  to  be  decided,  though  others  were 
discussed  at  the  bar,  is  what  estate  vested  in  Elizabeth  Fackler 
by  the  deed  from  Michael  Fackler  to  John  B.  Watts,  trustee,  for 
her  benefit. 

We  must,  of  course,  give  effect  to  the  intention  of  the  grantor, 
which  is  to  be  ascertained  from  the  language  used,  giving  to  the 
words  the  meaning  commonly  attributed  to  them.  The  grant  is 
to  the  trustee,  his  heirs  and  assigns,  to  hold  as  the  absolute  prop- 
erty of  Elizabeth  Fackler.  Language  more  expressive,  apt,  and 
suitable  to  the  conveyance  of  a  fee  simple  could  not  have  been 
used.  "Absolute"  is  defined  to  be  unrestricted,  unlimited,  com- 
plete. It  is  as  though  the  grantor  had  said,  I  give  to  my  wife 
the  unlimited,  the  unrestricted,  the  complete  estate  in  the  prop- 
erty hereby  conveyed.  Had  the  deed  stopped  here  we  cannot  sup- 
pose that  any  question  would  have  been  raised  as  to  the  interest 
vested  in  Mrs.  Fackler;  but  it  is  contended  that  the  residue  of 
the  clause,  in  which  the  grantor  declares  that  he  conveyed  it  as 
the  absolute  property  of  his  wife,  Elizabeth  Fackler,  "by  whom 
he  derived  the  premises,  that  she  may  have  a  permanent  home 
for  life  and  his  children  by  her  a  pittance  after  her  death,"  is  ef- 
fectual to  reduce  the  estate  in  fee  simple,  which  would  otherwise 
have  passed  to  a  life  estate  in  Elizabeth  Fackler,  and  to  create  a 
remainder  in  his  children  by  her  after  her  death. 

Where  an  estate  has  been  clearly  vested  by  one  portion  of  an 
instrument,  it  can  only  be  divested  by  language  equally  *****  free 
from  doubt:  See  opinion  of  Buchanan,  J.,  in  Gaskins  v.  Hunton, 
92  Ya,  528,  and  authorities  cited. 

It  is  far  from  being  clear  that  the  language  adverted  to  was 


Sept.  1896.]  Fackleb  v.  Berry.  821 

designed  by  Michael  Faekler  to  reduce  the  estate  given  his  wife 
from  a  fee  simple  to  a  life  interest.  The  most  that  can  be  said 
of  the  language  relied  upon  to  vest  an  interest  in  their  children 
under  the  deed  from  Michael  Faekler  to  Elizabeth,  his  wife,  is 
that  it  indicates  the  motive  which  induced  the  execution  of  that 
instrument.  He  gives  to  his  wife  the  absolute  property  that  "she 
may  have  a  permanent  home  for  life,  and  his  children  by  her  a 
pittance  after  her  death."  The  word  "that,"  in  the  sense  here 
used,  is  equivalent  to  "in  order  that,"  "to  the  end  that,"  and  was 
never  designed  to  vest  any  interest  or  estate  in  his  children  by 
her. 

There  is  a  class  of  cases  beginning  with  Wallace  v.  Dold,  3 
Leigh,  258,  and  running  down  to  Mosby  v.  Paul,  88  Va.  533,  in 
all  of  which  the  language  used  is  far  more  apt  and  proper  to 
create  an  interest  in  the  children  than  that  upon  which  we  are 
commenting,  but  in  each  of  those  cases  it  was  held  that  the 
mother  took  a  fee  simple,  to  the  exclusion  of  any  interest  what- 
ever in  the  children,  who  were  named  merely  as  indicating  the 
motive  or  consideration  for  the  gift. 

We  are  of  opinion  that  the  circuit  court  erred  in  decreeing  that 
the  children  of  Michael  and  Elizabeth  Faekler  had  any  interest 
Tinder  the  deed  of  October  5,  1852,  and  in  directing  a  sale  of  the 
property  for  partition  among  them.  The  decree  must,  therefore, 
be  reversed,  and  this  court  will  enter  such  decree  as  the  circuit 
court  of  Augusta  county  should  have  rendered. 


DEEDS  —  CONSTRUCTION  OF— WHAT  ESTATE  PASSES.— 
Every  deed  or  contract  is  supposed  to  express  the  Intention  of  tlie 
parties  executing  it,  and,  wlien  its  object  or  purpose  is  called  in  ques- 
tion in  a  court  of  Justice,  the  first  inquiry  is,  What  is  the  intention 
of  the  parties  as  expressed  in  the  instrument?  And  it  is  the  duty  of 
the  court  to  so  construe  it  as  to  carry  out  the  intent  of  the  parties 
making  it,  if  no  legal  obstacle  lies  In  the  way:  B^ssett  v.  Budlong, 
77  Mich,  338;  18  Am,  St,  Rep.  404,  But  the  intent  must  be  properly 
expressed,  and,  If  he  has  failed  to  use  the  proper  words,  no  expres- 
sion of  Intent,  no  amount  of  recital  showing  the  intention  will  sup- 
ply the  omission:  Adams  v,  Ross,  30  N.  J.  L,  505;  82  Am,  Dee.  237, 
and  note.  As  to  the  words  necessary  to  the  creation  of  a  fee  simple 
estate,  see  Gould  v.  Lamb,  11  Met.  84;  45  Am.  Dec,  187,  and  note; 
Melick  T.  Pidock,  44  N.  J.  Eq.  525;  6  Am.  St  Rep.  901,  and  note. 
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Winchester  v,  Eedmond. 

[93    VIEGINIA,  711.] 

A  MUNICIPAL  CORPORATION  POSSESSES  NO  POWERS 
EXCEPT  THOSE  CONFERRED  UPON  IT  EXPRESSLY  OR  BY 
FAIR  IMPLICATION  by  the  law  creating  it,  or  statutes  applicable 
to  it,  and  such  other  powers  as  are  essential  to  the  attainment  and 
maintenance  of  its  declared  objects  and  purposes.  It  cannot  do  any 
act,  nor  make  any  contract,  nor  incur  any  liability,  not  thus  author- 
ized. 

MUNICIPAL  CORPORATIONS  HAVE  NO  POWER  TO  OF- 
FER REWARDS  FOR  THE  APPREHENSION  OF  PERSONS  guil- 
ty of  incendiarism  or  other  crimes,  unless  such  power  is  specially 
conferred  by  statute.  It  is  not  given  by  a  provision  in  the  municipal 
charter  or  general  law  authorizing  the  municipality  to  do  all  such 
things  as  it  may  deem  proper  for  the  prosperity,  quiet,  and  good 
order  of  the  city. 

MUNICIPAL  CORPORATIONS  —  UNAUTHORIZED  CON- 
TRACTS OF.— The  agents  and  officers  of  a  municipal  corporation 
cannot  bind  it  by  any  contract  which  is  beyond  its  powers,  and  all 
persons  dealing  with  it  or  them  must,  at  their  peril,  ascertain  the 
extent  of  its  powers. 

Robert  M.  Ward,  for  the  plaintiff  in  error. 

Barton  &  Boyd  and  William  R.  Alexander,  for  the  defendants 
in  error. 

"^^^  RIELY,  J.  This  case  is  before  us  upon  a  writ  of  error  to 
a  judgment  of  the  circuit  court  of  Frederick  county  rendered 
against  the  city  of  Winchester,  for  the  amount  of  a  reward  offered 
by  its  common  council  for  the  apprehension  and  conviction  of  in- 
cendiaries. 

The  main  and  important  question  for  our  determination  is. 
Did  the  council  have  the  power  under  the  law  to  offer  the  reward, 
and  bind  the  city  for  its  payment? 

A  municipal  corporation,  as  well  as  other  corporations,  is,  in 
this  country  at  least,  the  creature  of  the  legislative  power  of 
the  state,  and  its  charter  is  its  constitution  and  fundamental 
law.  Upon  the  provisions  of  its  charter  and  ''*'*  such  other  stat- 
utes of  the  state  as  are  applicable  to  cities  and  towns  depends  the 
powers  that  are  conferred  upon  the  corporation,  and  that  may  be 
exercised  by  its  council,  which  is  its  legislative  body. 

It  possesses  no  powers  except  those  conferred  upon  it,  expressly 
or  by  fair  implication,  by  the  law  which  created  it  and  other  stat- 
utes applicable  to  it,  and  such  other  powers  as  are  essential  to  the 
attainment  and  maintenance  of  its  declared  objects  and  purposes. 
It  can  do  no  act,  nor  taake  any  contract,  nor  incur  any  liability, 
that  is  not  thus  authorized.     These  principles  lie  at  the  founda- 
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tion  of  the  law  of  municipal  corporations,  and  are  the  guides  ift 
the  construction  and  adjudication  of  their  powers. 

"It  is  a  general  and  undisputed  proposition  of  law/'  says  a  dis- 
tinguished jurist  and  eminent  commentator  in  his  excellent  treat- 
ise on  this  subject,  "that  a  municipal  corporation  possesses  and 
can  exercise  the  following  powers,  and  no  others:  1.  Those  grant- 
ed in  express  words;  2.  Those  necessarily  or  fairly  implied  in  or 
incident  to  the  powers  expressly  granted;  3.  Those  essential  to 
the  declared  objects  and  purposes  of  the  corporation,  not  simply 
convenient,  but  indispensable.  Any  fair,  reasonable  doubt  con- 
cerning the  existence  of  power  is  resolved  by  the  courts  against 
the  corporation,  and  the  power  is  denied":  1  Dillon  on  Municipal 
Corporations,  3d  ed.,  sec.  89. 

The  city  of  Winchester  is  a  municipal  corporation,  chartered  by 
the  legislature  of  the  state.  An  inspection  of  its  charter  discloses 
that  no  express  power  was  given  to  the  corporation  to  offer  a  re- 
ward for  the  detection,  apprehension,  or  conviction  of  offenders 
against  the  criminal  laws  of  the  state.  Nor  does  any  statute  of 
the  state  confer  upon  municipal  corporations  such  authority. 

But  it  is  claimed  that  the  exercise  of  such  power  is  authorized 
by  section  9  of  the  charter  of  the  city,  which,  after  conferring 
upon  the  council  a  number  of  particular  powers,  authorizes  '^^^ 
it  "to  do  all  such  things  as  it  may  deem  proper  for  the  prosperity, 
quiet,  and  good  order  of  the  city."  This  language,  though  very 
broad,  is  yet  not  without  its  proper  limitation.  It  is'to  be  con- 
strued with  reference  to  the  object  contemplated  by  the  state  in 
the  grant  of  the  charter,  and  the  extent  of  the  power  it  confers 
is  to  be  measured  and  limited  by  the  purposes  for  which  the  cor- 
poration was  created. 

A  municipal  corporation  is  a  local  and  subordinate  government, 
crested  by  the  sovereign  authority  of  the  state,  primarily  to  reg- 
ulate and  administer  the  local  and  internal  affairs  of  the  city 
or  town  incorporated,  in  contradistinction  to  those  matters  whicli 
are  common  to  and  concern  the  people  at  large  of  the  state.  And 
it  is  only  in  regard  to  the  local  and  internal  affairs  of  the  city  or 
town  that  its  council,  unless  expressly  authorized,  has  the  right  to 
legislate.  To  this  end,  specific  powers  are  usually  given  in  ex- 
press words,  and  when  a  general  and  indefinite  power,  as  the  one 
under  consideration,  is  superadded,  it  is  to  be  cohfined  in  its  exer- 
cise to  the  ordinary  objects  and  purposes  of  municipal  corpora- 
tions, and  not  to  be  construed  to  comprehend  a  matter  which  is 
common  to  the  state  and  affects  its  people  at  large.  The  line 
of  distinction  may  not  always  be  perfectly  clear.     Cases  doubtlesa 
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do  sometimes  arise  when  it  is  not  readily  perceived  whether  the 
power  exercised  by  the  council  of  a  city  or  town  is  implied  in  the 
powers  expressly  given  or  is  necessary  to  the  accomplishment  of 
the  objects  and  purposes  of  the  corporation,  or  whether  it  is 
wholly  a  state  power,  and  only  to  be  exercised  by  its  legislature; 
but,  as  respects  the  particular  case  before  us,  there  is  no  such  diffi- 
culty. Here,  the  line  of  distinction  is  clearly  and  broadly  mark- 
ed. 

Crime  is  an  offense  against  the  state,  and  not  against  the  city, 
town,  or  county  in  which  it  may  be  committed,  as  distinguished 
from  the  rest  of  the  state.  The  offense  is  against  the  sovereign 
authority,  and  not  against  the  individual  or  particular  commun- 
ity. All  the  people  of  the  state  are  concerned  ''^^  in  the  punish- 
ment and  suppression  of  crime.  And  the  state,  whose  prerogative 
it  is  to  punish  crime,  has  made  adequate  provision  for  the  vindi- 
cation of  the  public  justice.  When  a  crime  has  been  committed, 
it  is  her  law,  and  not  that  of  the  corporation,  that  is  broken.  She 
has  prescribed  penalties  for  the  various  species  of  crime,  and  en- 
acted laws  for  the  arrest,  trial,  and  punishment  of  criminals. 
They  are  arrested  by  her  officers,  and  tried  by  her  judiciary  under 
her  laws. 

The  state  constantly  makes  use  of  officers  of  the  corporation  in 
the  discharge  of  its  governmental  functions,  and  requires  them 
to  perform,  within  the  corporate  limits,  duties  not  strictly  or 
properly  local  or  municipal  in  their  nature.  Tn  the  performance 
of  such  duties,  they  exercise  state  powers,  and  are  in  that  respect 
state  officers.  As  was  said  by  Judge  Staples,  in  Burch  v.  Hard- 
wicke,  30  Gratt.  24,  34,  32  Am.  Eep.  640:  "When  the  mob  rages 
in  the  streets,  when  the  incendiary  and  assassin  are  at  work,  they 
do  not  offend  against  the  city,  but  against  the  state.  When  they 
are  detected  and  arrested  it  is  by  the  chief  of  police  and  his  sub- 
ordinates, under  the  authority  of  the  state  laws,  and  as  an  officer 
o?  the  state;  and  when  they  are  tried  and  convicted,  it  is  by  offi- 
cers representing  the  state  and  her  sovereign  power." 

Municipal  corporations  are  chartered,  as  we  have  seen,  to  regu- 
late and  administer  the  local  and  internal  concerns  of  the  people 
of  the  particular  locality  which  is  incorporated.  They  are  not* 
created  to  execute  the  criminal  laws  of  the  state.  That  is  a  mat- 
ter for  which  the  state  has  made  ample  provision  by  general  stat- 
utes, and  with  which  the  corporation  as  such  has  nothing  to  do, 
unless  expressly  authorized  by  its  charier  or  by  statute. 

Hence,  the  offer  of  a  reward  for  the  apprehension  and  convic- 
tion of  an  offender  against  the  criminal  law  of  the  state  is  the  ex- 
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ercise  of  a  state  power,  and  is  foreign  to  the  objects  and  purposes 
of  a  municipal  corporation.  It  is  not  an  ordinary  ''^''  corporate 
power,  nor  incident  to  it.  Sucli  power  was  not  expressly  confer- 
red upon  the  common  council  of  the  city  of  Winchester;  nor  is  it 
comprehended  by  the  "general  welfare"  clause  of  its  charter, 
heretofore  quoted. 

When  a  crime  has  been  committed,  and  there  is  reason  to  fear 
that  the  person  charged  therewith  cannot  be  arrested  in  the  com- 
mon course  of  proceeding,  or  when  an  offense  has  been  committed, 
but  the  person  guilty  thereof  is  unknown,  the  legislature  has  con- 
ferred upon  the  executive  of  the  state  the  authority  to  offer  a  re- 
ward for  apprehending  and  securing,  or  for  the  detection  and  con- 
viction of,  such  person,  as  the  case  may  be:  Virginia  Code,  sec. 
4197.  This  is  as  far  as  the  legislature  has  deemed  it  wise  or  ex- 
pedient to  confer  such  authority.  It  might  sometimes  be  conven- 
ient aTid  expedient  for  municipalities  and  the  authorities  of  a 
county  to  possess  such  power,  but  it  is  a  power  that  would  be  lia- 
ble to  great  abuse.  However,  with  its  convenience  or  expediency 
we  have  nothing  to  do.  That  is  a  matter  solely  for  the  considera- 
tion of  the  legislature.  Our  duty  is  confined  to  the  interpretation 
of  the  charter  of  the  city  and  the  statutes  which  confer  any  pow- 
ers upon  it,  and  their  adjudication.  If  the  power  has  not  been 
expressly  granted,  or  is  not  necessarily  implied,  it  does  not  exist. 
If  it  be  even  doubtful,  the  doubt  must  be  resolved  ag^nst  the 
existence  of  the  power. 

The  legislature  has  not  expressly  given  such  authority  to  the 
city  of  Winchester.  It  is  not  necessarily  or  fairly  implied  in 
any  express  power  granted  to  it.  And  its  possession  is  not  in- 
dispensable to  the  performance  of  its  corporate  duties,  or  the 
accomplishment  of  the  purposes  of  its  incorporation.  Conse- 
quently, the  offer  of  the  reward  by  ils  common  council  for  the 
apprehension  and  conviction  of  incendiaries  was  beyond  its  pow- 
er.    It  was  an  act  ultra  vires,  and  void. 

The  decisions  upon  this  question  have  not  been  uniform.  It 
has  been  held  by  some  courts  (Crawshaw  v.  Roxbury,  7  Gray,  374, 
and  York  v.  Torscht,  23  Pa.  St.  891)  that  municipal  ''^^  cor]-)o- 
rations  possess  the  authority  to  offer  rewards  for  the  apprehension 
and  conviction  of  offenders  against  the  criminal  law,  but  the  ex- 
istence of  the  power  has  been  oftener,  and  we  think  correctly, 
denied  by  courts  of  equal  dignity  and  respectability:  Crofut  v. 
Danbury,  65  Conn.  294;  Hanger  v.  Des  Moines,  52  Iowa,  193;  35 
Am.  Rep.  266;  Abel  v.  Pembroke,  61  N.  H.  359;  Gale  ▼.  South 
Berwick,  61  Me.  174;  Butler  v.  Milwaukee,  15  Wis.  493;  Patton 
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V.  Stephens,  14  Bush,  324;  Murphy  v.  Jacksonville,  18  Fla.  318;. 
43  Am.  Eep.  323;  and  Baker  v.  Washington,  7  D.  C.  134. 

The  reward  claimed  by  the  defendant  in  error,  being  a  contract 
in  excess  of  the  powers  of  the  counsel  of  the  city  of  Winchester^ 
constituted  ho  ground  of  action  against  the  city,  and  it  was  not 
liable  for  its  payment.  ''The  general  principle  of  law  is  settled 
beyond  controversy,^^  says  Judge  Dillon,  "that  the  agents,  officers, 
or  even  city  council  of  a  municipal  corporation,  cannot  bind  the 
corporation  by  any  contract  which  is  beyond  the  scope  of  its 
powers.''  And,  again:  "It  is  a  general  and  fundamental  princi- 
ple of  law  that  all  persons  contracting  with  a  municipal  corpo- 
ration must  at  their  peril  inquire  into  the  power  of  the  corpora- 
tion or  of  its  officers  to  make  the  contract;  and  a  contract  beyond 
the  scope  of  the  corporate  power  is  void,  although  it  be  under  the 
seal  of  the  corporation":  1  Dillon  on  Municipal  Corporations,  3d 
ed.,  sees.  447,  457.  See,  also,  Bunch  v.  Fluvanna  Co.,  86  Va. 
457. 

The  demurrer  to  the  declaration  should  have  been  sustained, 
and  the  suit  dismissed. 

This  being  our  conclusion,  any  consideration  of  the  other  in- 
teresting questions  raised  and  discussed  by  counsel  is  rendered 
unnecessary. 

For  the  reasons  given  in  this  opinion,  the  judgment  of  the  cir- 
cuit court  must  be  reversed. 


MUNICIPAL  CORPORATIONS— WHAT  POWERS  THEY  MAT 
EXERCISE.— Municipal  corporations  can  exercise  only  such  powers 
as  are  expressly  granted,  and  those  necessarily  or  fairly  implied  in 
or  incident  thereto,  and  those  essential  and  indispensable  to  the  de- 
clared objects  of  the  corporation,  and  they  or  their  officers  cannot  do 
any  act,  make  any  contract,  or  incur  any  liability  not  authorized  by 
their  charter,  or  by  some  lesislative  act  applicable  thereto:  Jackson- 
ville etc.  Co.  V.  Jacksonville,  36  Fla.  229;  51  Am.  St.  Rep.  24,  and 
note.  Municipal  corporations  have  such  powers  only  as  are  con- 
ferred by  the  statute  creating  them,  and  such  incidental  powers  as 
are  implied  by,  and  essential  to  the  accomplishment  of,  the  purposes 
of  their  creation,  and  for  their  continued  existence:  Champer  v. 
Greencastle,  138  Ind.  339;  46  Am.  St.  Rep.  390,  and  note;  Mauldin  v. 
City  Council,  42  S.  C.  293;  46  Am.  St.  Rep.  723,  and  note. 

MUNICIPAL  CORPORATIONS-DUTY  OP  PERSONS  CON- 
TRACTING WITH  TO  TAKE  NOTICE  OF  POWERS.— One  who 
contracts  with  a  municipal  corporation  must  at  his  peril  take  notice 
of  the  powers  confen-ed  by  its  charter,  and  whether  the  proposed 
Indebtedness  is  in  excess  of  the  limitation  imposed  thereby:  Gutta 
Percha  etc.  Mfg.  Co.  v.  Ogalala.  40  Neb.  775;  42  Am.  St.  Rep.  G96. 
and  note;  Smith  v.  Broderick,  107  Cal.  644;  48  Am.  St.  Rep.  167,  and 
note. 

MUNICIPAL  CORPORATIONS.- AS  TO  GENERAL  LIMITA- 
TIONS UPON  POWER  TO  PASS  ORDINANCES,  se©  extended  note 
to  Boblnson  v.  Mayor,  34  Am.  Dec  627-643. 


Jane,  1896.]    Norfolk  etc.   Ry.  Co.  v.  Commonwealth.    827 


Norfolk  &  Western  Railway  Company  v.  Com- 
monwealth. 

[93  VIKGINIA,  749.] 

INTERSTATE  COMMERCE— CARS,  WHEN  DEEMED  TO 
BE  EMPLOYED  IN.— A  train  of  empty  cars,  which  had  been  used  in 
the  past,  and  was  intended  to  be  used  in  the  future,  exclusively  in 
carrying  articles  of  interstate  commerce,  is  nevertheless  not  to  be- 
consi(^ered  as  engaged  in  interstate  commerce  until  loaded  with  ar- 
ticles committed  to  the  carrier  to  be  transported  to  another  state. 

INTERSTATE  COMMBHOE  AND  THE  POLICE  POWERS 
OF  THE  STATES.— A  state  may,  in  order  to  protect  the  lives  and 
health  of  its  citizens  or  to  preserve  good  order  and  the  public  morals, 
legislate  for  such  purposes  in  good  faith  and  without  discrimination 
against  interstate  or  foreign  commerce,  although  such  legislation 
may  touch  in  its  exercise  the  lines  separating  the  respective  domains 
of  the  national  and  the  state  authority,  and,  to  some  extent,  affect 
foreign  or  interstate  commerce. 

INTERSTATE  COMMERCE  AND  THE  SUNDAY  LAWS.— A 
statute  prohibiting  the  running,  loading,  or  unloading,  on  Sunday, 
of  any  trains,  cars,  or  locomotives  not  used  for  the  transportation  of 
passengers,  livestoelx,  the  United  States  mails,  or  articles  of  a  per- 
ishable nature,  or  for  the  relief  of  wrecked  or  disabled  trains,  is 
constitutional,  and  may  be  applied  as  against  trains  engaged  in  inter- 
state commerce. 

T.  J.  &  F.  S.  Kirkpatrick  and  William  H.  Mann,  for  the  plain- ' 
tiff  in  error. 

Attorney  General  E.  Taylor  Scott,  for  the  copimonwealth. 

^50  BUCIfANAN",  J.  The  plaintiff  in  error  was 'indicted  in 
the  county  court  of  Appomattox  county  for  violating  section 
3801  of  the  code,  which  is  as  follows: 

"Sec.  3801.  No  railroad  company,  receiver,  or  trustee  con- 
trolling or  operating  a  railroad,  shall,  by  any  agent  or  employe, 
load,  unload,  run,  or  transport  upon  such  road  on  a  Sunday,  any 
car,  train  of  cars,  or  locomotive,  nor  permit  the  same  to  he  done 
by  any  such  agent  or  employe,  except  where  such  cars,  trains,  or 
locomotives  are  used  exclusively  for  the  relief  of  wrecked  trains, 
or  trains  so  disabled  as  to  obstruct  the  main  track  of  the  railroad; 
or  for  the  transportation  of  United  States  mail;  or  for  the  trans- 
portation of  passengers  and  their  baggage;  or  for  the  transporta- 
tion of  livestock;  or,  for  the  transportation  of  articles  of  such 
perishable  nature  as  would  be  necessarily  impaired  in  value  by 
one  day's  delay  in  their  passage;  provided,  however,  that  if  it 
Bhould  be  necessary  to  transport  livestock  or  perishable  articles 
on  a  Sunday  to  an  extent  not  sufficient  to  make  a  whole  trainload, 
Buch  trainload  may  be  made  up  with  cars  loaded  with  ordinary 
freight. 
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"Sec.  3802.  The  word  'Sunday*  in  the  preceding  section  shall 
be  construed  to  embrace  only  that  portion  of  the  day  between 
sunrise  and  sunset;  and  trains  in  transitu,  having  started  prior  to 
12  o'clock  on  Saturday  night,  may,  in  order  to  reach  the  terminus 
or  shops  of  the  railroad,  loin  until  9  o'clock  the  following  Sunday 
morning,  but  not  later." 

The  case  was  tried  upon  the  following  agreed  state  of  facts: 
761  "That  the  train,  composed  of  empty  coal-cars,  which  are 
used  exclusively  in  the  coal  business,  as  described  below,  passed 
through  Appomattox  county  and  by  Appomattox  station  between 
9  o'clock  A.  M.  and  3  o'clock  P.  M.  of  Sunday,  April  2,  1893, 
going  from  Crewe  to  Roanoke,  said  points  being  divisional  ter- 
minal points  on  the  Norfolk  &  Western  Railway.  That  when 
the  train  arrived  at  Roanoke  it  would  be  broken  up  in  the  com- 
pany's yard,  and  as  soon  as  practicable  would  be  put  into  another 
train,  with  another  engine  and  crew,  and  sent  by  way  of  Blue- 
field,  in  West  Virginia,  to  the  coal  mines  at  Pocahontas,  in  Vir- 
ginia, and  to  others  in  West  Virginia.  At  these  mines  the  cars 
would  be  loaded  and  sent  by  way  of  Bluefield,  in  West  Virginia,  to 
Lambert's  Point,  in  Virginia.  The  coal  so  shipped  would  be  coal 
•sold  to  parties  out  of  the  state  of  Virginia  before  it  leaves  Blue- 
field  and  to  be  conveyed  to  the  purchasers  outside  of  Virginia 
by  way  of  Bluefield,  West  Virginia,  and  Lambert's  Point,  Vir- 
ginia. That  said  train  was  not  one  of  those  included  in  the  ex- 
ceptions in  section  3801  of  the  code  of  Virginia  of  1887." 

The  plaintiff  company  was  found  guilty  and  fined,  and  tho 
judgment  of  the  county  court  was  affirmed  by  the  circuit  court. 
The  action  of  the  circuit  court  in  affirming  the  judgment  is  com- 
plained of,  and  is  before  us  for  review  in  this  case. 

In  the  case  of  Norfolk  etc.  R.  R.  Co.  v.  Commonwealth,  88  Va. 
•95,  29  Am.  St.  Rep.  705,  this  court  .held  that  the  statute  under 
Tvhich  the  indictment  in  this  case  was  made  was  inconsistent  with 
the  commerce  clause  of  the  constitution  of  the  United  States  in 
so  far  as  it  applied  to  trains  running  between  different  states, 
or  engaged  in  transporting  interstate  commerce,  and  therefore 
void. 

The  counsel  for  the  plaintiif  company  insists  that  the  principle 
decided  in  that  case  is  the  same  that  is  involved  in  this  case,  and 
conclusive  of  it.  On  the  other  hand,  the  attorney  general,  for 
the  commonwealth,  contends  that  the  questions  '"'^^  involved  in 
the  two  cases  are  different,  and,  if  they  were  the  same,  that  tlie 
decision  relied  on  as  controlling  this  is  erroneous,  and  ought  not 
to  be  followed. 
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The  train  which  the  plaintiiBE  company  was  indicted  for  run- 
ning in  violation  of  section  3801  of  the  code  was  made  up  entirely 
of  empty  cars,  which  it  was  agreed  were  used  exclusively  in  carry- 
ing articles  of  interstate  commerce. 

The  fact  that  they  had  been  so  used  in  the  past,  and  were  in- 
tended to  be  so  used  in  the  future,  does  not  show  that  they  were, 
at  the  time  when  the  act  was  done  for  which  the  plaintiff  company 
was  indicted,  engaged  in  interstate  commerce. 

The  supreme  court  of  the  United  States,  in  Coe  v.  Erroll,  IIG 
TJ.  S.  617,  535,  held:  "When  the  products  of  the  farm  or  the 
forest  are  collected  and  brought  in  from  the  surrounding  country 
to  a  town  or  station  serving  as  an  entrepot  for  that  particular 
region,  whether  on  a  river  or  line  of  railroad,  such  products  are 
not  yet  exports,  nor  are  they  in  process  of  exportation,  nor  Ib  ex- 
portation begun  until  they  are  committed  to  the  common  carrier 
for  transportation  out  of  the  state  to  the  state  of  their  destina- 
tion, or  have  started  on  their  ultimate  passage  to  that  state.  Un- 
til then  it  is  reasonable  to  regard  them  as  not  only  in  the  state 
of  their  origin,  but  as  a  part  of  the  general  mass  of  property  of 
that  state,  subject  to  its  jurisdiction,  and  liable  to  taxation  there, 
if  not  taxed  by  reason  of  their  being  intended  for  exportation, 
but  taxed  without  discrimination,  in  the  usual  way  and  manner 
in  which  such  property  is  taxed  in  the  state.'' 

If  this  be  the  tnie  rule  by  which  to  determine  whei^  the  pro- 
ducts of  the  mine  become  articles  of  interstate  commerce,  and 
cease  to  be  controlled  entirely  by  the  laws  of  the  state,  why  is 
it  not  the  correct  rule  to  determine  when  the  carrier  of  such 
products  becomes  engaged  in  transporting  interstate  commerce, 
and  is  protected  and  governed  by  the  laws  of  the  United  States? 
In  the  one  case,  the  miner  may  intend  to  ''^^  ship  a  particular 
product  to  another  state,  and  may  be  preparing  the  article  for 
shipment,  yet  it  is  not  an  article  of  interstate  commerce  until  it 
starts  upon  its  final  destination  to  that  state,  and  until  that  time 
is  subject  to  the  laws  of  the  state  alone,  and  has  none  of  the 
rights  of  an  article  of  interstate  commerce.  In  the  other  case, 
the  carrier  may  be  preparing  certain  cars  upon  which  to  transport 
the  products  of  the  miner  to  the  foreign  state,  and  they  may  be 
on  their  journey  to  the  place  from  which  they  are  to  be  shipped, 
yet  why  should  those  cars  be  considered  as  engaged  in  interstate 
commerce  until  they  are  loaded  with  articles  committed  to  the 
carrier  to  be  transported  to  another  state? 

The  reason  given  for  the  rule  that  goods  do  not  become  an 
article  of  interstate  commerce  until  actually  put  in  motion  foT 
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some  place  out  of  the  state,  or  committed  to  the  carrier  for  such 
transportation,  is  that  until  that  time  the  article,  though  intended 
for  exportation,  may  never  be  exported,  as  the  owner  has  the 
perfect  right  to  change  his  mind  at  any  time.  The  common 
carrier  has  the  same  right  to  change  his  mind,  and  ship  on  other 
cars  than  those  which  he  may  have  provided  for  that  purpose, 
and  the  caxs  which  were  intended  for  that  purpose  may  never 
be  used. 

Tlie  rule  fixed  by  the  supreme  court  in  the  one  case  seems 
«qually  applicable  to  the  other.  Applying  that  rule  to  the  facts 
of  this  case,  it  would  seem  that  the  train  for  which  the  plaintiff 
company  was  indicted  for  running  was  not  when  so  running  en- 
gaged in  transporting  articles  of  interstate  commerce,  and  was, 
therefore,  controlled  exclusively  by  the  laws  of  the  state.  Lit 
if  this  be  not  the  correct  view,  and  if  it  be  held  that  the  plaintiff, 
in  running  the  train,  was  engaged  in  the  business  of  interstate 
commerce,  was  the  legislation  in  question  within  the  powers  re- 
served to  the  state,  and  not  in  conflict  with  the  constitution  of 
the  United  States? 

The  right  of  the  state  to  enact  laws  to  protect  the  lives,  health, 
and  property  of  its  citizens,  and  to  preserve  good  '^'^  order  and 
the  public  morals  is  a  matter  of  so  much  consequence,  and  so  far- 
reaching  in  its  effects,  that  its  courts  ought  not  to  hold  that  the 
statutes  made  for  that  purpose  are  inconsistent  with  the  constitu- 
tion of  the  United  States  unless  they  are  plainly  so. 

"Questions  of  this  nature,*'  as  was  said  by  Mr.  Justice  Story, 
in  Houston  v.  Moore,  5  Wheat.  1,  at  an  early  day  in  our  judicial 
history,  "are  always  of  great  importance  and  delicacy.  They 
involve  interests  of  so  much  magnitude  and  of  such  deep  and 
permanent  public  concern  that  they  cannot  be  approached  with- 
out anxiety.  The  sovereignty  of  a  state,  in  the  exercise  of  its 
Jegislation,  is  not  to  be  impaired  unless  it  be  clear  that  it  has 
transcended  its  legitimate  authority,  nor  ought  any  power  to  be 
sought,  much  less  to  be  adjudicated,  in  favor  of  the  United 
States,  unless  it  be  clearly  within  the  reach  of  its  constitutional 
charter.'* 

And  in  the  very  recent  case  of  Plumley  v.  Massachusetts,  155 
U.  S.  461,  the  court,  speaking  through  Mr.  Justice  Harlan  (at 
pages  479,  480),  said:  ''We  are  not  unmindful  of  the  fact,  indeed 
this  court  has  often  had  occasion  to  observe,  that  the  ackno  .pl- 
edged powers  of  the  states  to  protect  the  morals,  the  health,  and 
safety  of  their  people  by  appropriate  legislation,  sometimes 
touches,  in  its  exercise,  the  line  separating  the  respectlYe  domains 
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of  national  and  state  authority.  But  in  view  of  the  complex 
system  of  government  which  exists  in  this  country,  'presenting,' 
as  this  court,  speaking  by  Chief  Justice  Marshall,  has  said,  'the 
rare  and  difficult  scheme  of  ono  general  government  whose  action 
extends  over  the  whole,  but  which  possesses  only  certain  enum- 
erated powers,  and  of  enumerated  state  governments,  which  re- 
tain and  exercise  all  powers  not  delegated  to  the  Union,  the 
judiciary  of  the  United  States  should  not  strike  down  a  legisla- 
tive enactment  of  a  state,  especially  if  it  has  direct  connection 
with  the  social  '^^^  order,  the  health,  and  morals  of  its  people, 
unless  such  legislation  plainly  and  palpably  violates  some  right 
granted  or  secured  by  the  national  constitution,  or  encroaches 
upon  the  authority  delegated  to  the  United  States  for  the  attain- 
ment of  objects  of  national  concern." 

As  the  supreme  court  of  the  United  States  is  the  final  arbiter 
of  questions  of  this  nature,  we  must  look  to  its  decisions  for 
guidance  in  determining  the  question.  Neither  the  counsel  nor 
the  court  have  been  able  to  find  any  decision  of  that  court  upon 
the  particular  question  involved  in  this  ease.  In  fact,  counsel 
admit  that  there  is  no  such  decision. 

Numerous  decisions  have  been  made  liy  that  court,  however, 
in  which  the  powers  delegated  to  the  United  States  by  the  com- 
merce clause  of  the  constitution,  and  the  police  powers  reserved 
by  the  states,  have  been  considered,  and  whilst  these  decisions 
are  not  altogether  consistent  and  harmonious,  yet  from  them  are 
to  be  gathered  the  principles  which  must  govern  us  in  the  deci- 
sion of  this  case. 

Chief  Justice  Marshall,  in  the  leading  case  of  Gibbons  t. 
Ogden,  9  Wheat.  2^Z,  which  involved  the  inspection  laws  of  one 
of  the  states,  said:  "They  form  a  portion  of  that  immense  mass 
of  legislation  which  controls  everything  within  the  territory  of  a 
state  not  surrendered  to  the  general  government,  all  of  which  can 
be  most  advantageously  administered  by  the  states  themselves. 
Inspection  laws,  quarantine  laws,  health  laws  of  every  descrip- 
tion, as  well  as  laws  for  regulating  internal  commerce  of  a  state, 
and  those  which  respect  turnpike  roads,  ferries,  etc.,  are  com- 
ponent parts.  No  direct  general  power  of  these  objects  is  granted 
to  Congress,  and  consequently  they  remain  subject  to  state  legis- 
lation." 

Mr.  Justice  Grier,  in  the  Passenger  Cases,  7  How.  457,  in  dis^ 
cussing  the  police  powers  of  the  state  of  Massachusetts,  said: 
"This  right  of  the  states  has  its  foundation  in  the  sacred  ''^^ 
law  of  self-defense,  which  no  power  granted  to  Congress  can  re- 
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strain  or  annul.  It  is  admitted  by  all  that  those  powers  which  re- 
late to  merely  municii^al  legislation,  or  what  may  be  more  prop- 
erly called  internal  police,  are  not  surrendered  or  restrained;  and 
that  it  is  as  competent  and  necessary  for  a  state  to  provide  pre- 
cautionary measures  against  the  moral  pestilence  of  paupers, 
vagabonds,  and  convicts  as  it  is  to  guard  against  physical  pes- 
tilence which  may  arise  from  unsound  and  infectious  articles 
imported." 

In  the  Slaughter-house  Cases,  16  Wall.  62,  Mr.  Justice  Miller, 
speaking  for  the  court,  said:  "The  power  [police]  here  exercised 
by  the  legislature  of  Louisiana  is,  in  its  essential  nature,  one 
which  has  been,  up  to  the  present  period  in  the  constitutional 
history  of  this  country,  always  conceded  to  belong  to  the  states, 
however  it  may  now  be  questioned  in  some  of  its  details." 

Again  he. says:  "This  power  is,  and  must  be  from  its  very 
nature,  incapable  of  any  very  exact  definition  or  limitation. 
Upon  it  depends  the  security  of  social  order,  the  life  and  healtli 
of  the  citizen,  the  comfort  of  an  existence  in  a  thickly  populated 
community,  the  enjoyment  of  private  and  social  life,  and  the 
beneficial  use  of  property." 

He  then  quotes  with  approval  the  language  of  Chief  Justice 
Eedfield  in  the  case  of  Thorpe  v.  Eutland  etc.  R.  R.  Co.,  27  Vt. 
140,  62  Am.  Bee.  625,  as  follows:  "It  extends,"  says  an  eminent 
judge,  "to  the  protection  of  the  lives,  limbs,  health,  comfort, 
and  quiet  of  all  persons,  and  the  protection  of  all  property  within 
the  state,  ....  and  persons  and  property  are  subjected  to  all 
kinds  of  restraints  and  burdens  in  order  to  secure  the  general 
comfort,  health,  and  prosperity  of  the  state.  Of  the  perfect 
right  of  the  legislature  to  do  this,  no  question  was,  or  upon  ac- 
knowledged general  principles  ever  can  be,  made,  so  far  as  nat- 
ural persons  are  concerned." 

''*''  It  was  said  by  Mr.  Justice  Davis,  in  Peete  v.  Morgan,  19 
"Wall.  581,  582:  "That  the  power  to  establish  quarantine  laws 
rests  with  the  states,  and  has  not  been  surrendered  to  the  general 
government,  is  settled  in  Gibbons  v.  Ogden,  9  Wheat.  203.  The 
source  of  this  power  is  the  acknowledged  right  of  a  state  to  pro- 
vide for  the  health  of  its  people,  and,  although  this  power,  when 
set  in  motion,  may  in  a  greater  or  less  degree  affect  commerce, 
yet  the  laws  passed  in  the  exercise  of  the  power  are  not  enacted 
for  such  an  object.  They  are  enacted  for  the  sole  purpose  of 
preserving  the  public  health,  and  if  they  injuriously  affect  com- 
merce, Congress, under  its  power  to  regulate  it,  may  control  them. 
Of  necessity,  they  operate  on  vessels  engaged  in  commerce,  and 


June,  1896.]     Norfolk  etc.  Ry.  Co.  v.  Commonwealth.      83$ 

may  produce  delay  or  inconvenience,  but  they  are  still  lawful 
when  not  opposed  to  any  constitutional  provision,  or  any  act  of 
Congress  on  the  subject.'^ 

In  Sherlock  v.  Ailing,  93  TJ.  S.  99,  103,  Mr.  Justice  Field,  ii». 
delivering  the  unanimous  opinion  of  the  court,  said:  "In  confer- 
ring upon  Congress  the  regulation  of  commerce,  it  was  never, 
intended  to  cut  the  states  ofC  from  legislating  on  all  subjects  re- 
lating to  the  iiealth,  life,  and  safety  of  their  citizens,  though  the 
legislation  might  indirectly  affect  the  commerce  of  the  country- 
Legislation,  in  a  great  variety  of  ways,  may  affect  commerce  and' 
persons  engaged  in  it  without  constituting  a  regulation  of  it 
within  the  meaning  of  the  constitution."  Approved  in  Kidd  v- 
Peerson,  128  U.  S.  23,  and  Nashville  etc.  Ry.  Co.  v.  Alabama^. 
128  U.  S.  101. 

It  was  said  in  Hall  v.  De  Cuir,  95  TJ.  S.  488,  as  quoted  with, 
approval  by  that  court  in  128  U.  S.  23:  "As  has  been  often  said,, 
'legislation  [by  a  state]  may,  in  a  great  variety  of  ways,  affect; 
commerce  and  persons  engaged  in  it,  without  constituting  a  reg- 
ulation of  it  within  the  '^'^  meaning  of  the  constitution,'  unless- 
under  the  guise  of  police  regulations  it  imposes  a  direct  burden 
upon  interstate  commerce,  or  interferes  directly  with  its  func- 
tion." 

In  Railroad  Co.  v.  Heusen,  95  U.  S.  465,  470,  471,  it  was  said 
by  Mr.  Justice  Strong:  "We  admit  that  the  deposit  in  Congress 
of  the  power  to  regulate  foreign  commerce  and  commerce  among 
the  states  was  not  a  surrender  of  that  which  may  properly  be 
denominated  police  power.  What  that  power  is,  is  difficult  to 
define  with  sharp  precision.  It  is  generally  said  to  extend  ta 
making  regulations  promotive  of  domestic  order,  morals,  health, 
and  safety." 

In  the  same  case,  page  472,  it  is  said:  "While  we  unhesitatingly 
admit  that  a  state  may  pass  sanitary  laws  and  laws  for  the  protec- 
tion of  life,  liberty,  health,  or  property  within  its  borders;  whilst 
it  may  prevent  persons  and  animals  suffering  under  contagious 
or  infectious  disorders,  or  convicts,  etc.,  from  entering  the  state; 
while,  for  the  purpose  of  self-protection,  it  may  establish  quar- 
antine and  reasonable  inspection  laws,  it  may  not  interfere  with 
the  transportation  into  or  through  the  state  beyond  what  is  abso- 
lutely necessary  for  its  self-protection.  It  may  not,  under  the 
cover  of  exerting  its  police  powers,  substantially  prohibit  or 
burden  either  foreign  or  interstate  commerce." 

In  the  case  of  Nashville  etc.  Ry.  Co.  v.  Alabama,  128  IT.  S.  96» 
it  was  held  that  a  state  statute  which  requires  locomotive  en- 
Ax.  St.  Rkp.,  Vol.  LVII.  —68 
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gineers  and  other  persons  employed  by  a  railroad  company  in  a 
capacity  which  calls  for  the  ability  to  distinguish  and  discrim- 
inate between  color  signals,  to  be  examined  in  this  respect  from 
time  to  time  by  a  tribunal  established  for  that  purpose,  and 
which  exacts  a  fee  from  the  company  for  the  source  of  examina- 
tion, does  not  deprive  the  company  of  its  property  without  due 
process  of  law;  and,  so  far  as  it  affects  interstate  commerce,  is 
within  the  competency  of  the  state  to  enact,  until  Congress  legis- 
lates on  the  subject. 

'"'**  And  in  that  case  the  court  cites  (page  101),  with  approval. 
Sherlock  v.  Ailing,  93  U.  S.  99,  104,  in  which  it  was  held  that 
state  legislation  of  that  character  "relating  to  the  rights,  duties, 
and  liabilities  of  citizens,  and  only  indirectly  and  remotely  affect- 
ing the  operations  of  commerce,  is  of  obligatory  force  upon  cit- 
izens within  its  territorial  jurisdiction,  whether  on  land  or 
water,  whether  engaged  in  commerce,  foreign  or  interstate,  or  in 
any  other  pursuit.** 

In  Kimmish  v.  Ball,  129  U.  S.  217,  the  court  held  that  a  stat- 
ute of  the  state  of  Iowa  which  provided  that  any  person  having 
in  his  possession  "Texas  cattle,"  under  certain  circumstances, 
should  be  liable  for  damages  which  might  accrue  from  allowing 
them  to  run  at  large  and  thereby  spread  the  disease  known  as 
"Texas  fever,"  was  not  in  conflict  with  the  commerce  clause  of 
the  constitution  of  the  United  States,  although  the  necessary 
effect  would  be  to  interfere  with  the  introduction  into  that  state 
of  the  class  of  cattle  to  which  the  statute  applied. 

And  the  court,  in  referring  to  the  case  of  Eailroad  Co.  v. 
Heusen,  95  U.  S.  465,  in  which  the  statute  of  Missouri,  in  a  some- 
what similar,  though  a  much  broader,  statute,  was  held  to  be  in 
violation  of  the  interstate  commerce  clause  of  the  constitution, 
said  that  whilst  that  was  true  yet  that  the  court  in  that  case  said: 
**At  the  same  time  the  court  admitted  unhesitatingly  that  a  state 
may  pass  laws  to  prevent  animals  suffering  from  contagious  or 
infectious  diseases  from  entering  within  it." 

In  In  re  Rahrer,  140  U.  S.  545,  554,  Chief  Justice  Fuller,  in 
delivering  the  opinion  of  the  court,  said:  "The  power  of  the 
state  to  impose  restraints  and  burdens  upon  persons  and  property 
in  conservation  and  promotion  of  the  public  health,  good  order, 
and  prosperity,  is  a  power  originally  and  always  belonging  to  the 
states,  not  surrendered  by  them  to  the  general  government,  nor 
directly  restrained  by  the  constitution  of  the  United  States,  and 
essentially  exclusive.  ''^^  And  this  court  has  uniformly  recog- 
nized state  legislation  legitimately  for  police  purposes  as  not  in 
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the  sense  of  the  constitution  necessarily  infringing  upon  any 
right  which  has  been  confided  expressly  or  by  implication  to  the 
national  government.'' 

In  Plumley  v.  Massachusetts,  155  U.  S.  461,  471,  after  discuss- 
ing former  decisions  of  the  court,  Mr.  Justice  Harlan  speaking 
for  the  court  said:  "While  in  each  of  those  cases  it  was  held  the 
reserved  police  powers  of  the  states  could  not  control  the  prohi- 
bitions of  the  federal  constitution,  nor  the  powers  of  the  govern- 
ment (New  Orleans  Gas  Light  Co.  v.  Louisiana  etc.  Co.,  115  U.  S. 
650),  it  was  distinctly  stated  that  the  grant  to  Congress  of  author- 
ity to  regulate  foreign  and  interstate  commerce  did  not  involve 

a  suiTender  by  the  states  of  their  police  powers In  none 

of  the  above  cases  is  there  to  be  found  a  suggestion  or  intimation 
that  the  constitution  of  the  United  States  took  from  the  states 
the  power  of  preventing  deception  or  fraud  in  the  sale  within 
their  respective  limits  of  articles  in  whatever  state  manufactured, 
or  that  the  instrument  secured  to  any  one  the  privilege  of  com- 
mitting a  wrong  against  society." 

In  United  States  v.  E.  C.  Knight  Co.,  156  U.  S.  1,  11,  Chief 
Justice  Fuller  said:  "It  cannot  be  denied  that  the  power  of  a 
state  to  protect  the  lives,  health,  and  property  of  its  citizens,  and 
to  preserve  good  order  and  the  public  morals,  the  power  to  govern 
men  and  things  within  the  limits  of  its  dominion,  is  a  power 
originally  and  always  belonging  to  the  states,  not  surrendered  by 
them  to  the  general  government,  nor  directly  restrained  by  the 
constitution  of  the  United  States  and  essentially  exclusive." 

Again,  at  page  13,  in  the  same  opinion,  he  says:  "It  is  vital 
that  the  independence  of  the  commercial  power  and  of  the  police 
power,  and  the  delimitation  between  them,  '^^^  however  some- 
times perplexing,  should  always  be  recognized  and  observed;  for 
while  the  one  furnishes  the  strongest  bond  of  union,  the  other 
is  essential  to  the  preser^'ation  of  the  autonomy  of  the  states  as 
required  by  our  dual  form  of  government." 

We  think  from  the  decisions  of  the  supreme  court  of  the  United 
States  in  the  cases  referred  to  above  and  others  not  cited,  this 
conclusion  may  be  drawn:  that  the  state  may,  in  order  to  secure 
and  protect  the  lives  or  health  of  its  citizens,  or  to  preserve  good 
order  and  the  public  morals,  legislate  for  snch  purposes,  in  good 
faith  and  without  discrimination  against  interstate  or  foreign 
commerce,  without  violating  the  commerce  clause  of  the  consti- 
tution of  the  United  States,  although  such  legislation  may  some- 
times touch  in  its  exercise  the  line  separating  the  respective  do- 
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mains  of  national  and  state  authority,  and  to  some  extent  affect 
foreign  and  interstate  commerce. 

Was  the  statute  which  we  are  considering  passed  in  good  faith 
for  the  purpose  of  protecting  tlie  health,  and  of  preserving  the 
morals  of  the  people  of  the  state? 

The  experience  of  mankind  has  shown  the  wisdom  and  neces- 
sity of  having  at  stated  intervals  a  day  of  rest  for  man  and  beast 
from  their  customary  labors.  It  is  necessary  both  for  the  phys- 
ical and  moral  nature  of  man.  The  government  of  the  United 
States,  as  well  as  the  government  of  the  states  of  the  Union, 
recognizes  this  requirement  for  rest  in  man's  nature,  and  pro- 
vides for  it  in  their  respective  jurisdictions. 

In  Ex  parte  Newman,  9  Cal.  519,  Judge  Field,  now  of  the 
supreme  court  of  the  United  States,  in  his  dissenting  opinion, 
which  afterward  became  the  law  of  that  state  (Ex  parte  Andrews, 
18  Cal.  678),  discussing  the  necessity  and  propriety  of  such  a  law 
with  much  force  and  learning,  among  other  things,  says:  "The 
legislature,  in  the  enactment  of  such  a  statute,  has  given  the 
sanction  of  law  to  a  rule  of  conduct  which  the  entire  '^^^  civil- 
ized world  recognizes  as  essential  to  the  physical  and  moral  well- 
being  of  society.  Upon  no  subject  is  there  such  a  concurrence 
of  opinion  among  philosophers,  moralists,  and  statesmen  of  all 
nations,  as  of  the  necessity  of  periodical  cessations  from  labor. 
One  day  in  seven  is  the  rule  founded  on  experience,  and  sustained 
by  science.  There  is  no  nation  possessing  any  degree  of  civiliza- 
tion where  the  rule  is  not  observed,  either  from  the  sanctions  of 
the  law,  or  sanctions  of  religion.  This  fact  has  not  escaped  the 
observation  of  men  of  science;  and  distinguished  philosophers 
have  not  hesitated  to  pronounce  the  rule  founded  upon  the  law 

of  our  race Its  aim  is  to  prevent  the  physical  and  moral 

debility  which  springs  from  uninterrupted  labor,  and  in  this 
respect  it  is  a  beneficent  and  merciful  law.  It  gives  one  day  to 
the  poor  and  the  dependent,  from  the  enjoyment  of  which  no 
capital  or  power  is  permitted  to  deprive  them.  It  is  theirs  for 
repose,  for  social  intercourse,  for  moral  culture,  and,  if  they 
choose,  for  divine  worship.'* 

Judge  Thurman,  in  Bloom  v.  Eichards,  2  Ohio  St.  391,  says: 
"Wisdom  requires  that  men  should  refrain  from  labor  at  least 
one  day  in  seven,  and  the  advantages  of  having  the  day  of  rest 
fixed,  and  so  fixed  as  to  happen  at  regular  recurring  intervals, 
are  too  obvious  to  be  overlooked." 

The  supreme  court  of  the  United  States,  in  Soon  Hing  v. 
Crowley,  113  U.  S.  703,  710,  said:  "Laws  setting  aside  Sunday 
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as  a  day  of  rest  are  upheld,  not  from  any  right  of  the  govern- 
ment to  legislate  for  the  promotion  of  religious  observances,  but 
from  its  right  to  protect  all  persons  from  the  physical  and  moral 
debasement  which  comes  from  uninterrupted  labor.  Such  law3 
have  always  been  deemed  beneficent  and  merciful  laws,  especi- 
ally to  the  poor  and  dependent,  to  the  laborers  in  our  factories' 
and  workshops,  and  in  the  heated  rooms  of  our  cities;  and  ''^^ 
their  validity  has  been  sustained  by  the  highest  courts  of  the 
states.*' 

"There  can  no  longer  be  any  question,"  says  Mr.  Cooley,  "if  any 
there  ever  was,  that  such  [Sunday]  laws  may  be  supported  as 
regulations  of  police":  Cooley's  Constitutional  Limitations,  6th 
ed.,  725,  note  3,  and  cases  cited. 

It  cannot  be  doubted  that  such  laws  are  police  regulations  of 
the  greatest  utility  for  the  physical  and  moral  well-being  of 
society.  Neither  is  there  any  question  that  the  statute  under 
discussion  was  enacted  in  good  faith  for  the  preservation  and 
protection  of  the  health  and  morals  of  the  people  of  this  state, 
and  without  any  discrimination  whatever  against  interstate  or 
foreign  commerce,  and  that  its  only  effect  upon  such  commerce 
would  be  to  delay  it  a  few  hours  in  its  journey  from  the  point 
of  shipment  to  its  destination.  The  statute  provides  for  the 
uninterrupted  shipment  of  articles  of  commerce  of  such  a  perish- 
able character  that  one  day's  delay  in  their  shipment  would  im- 
pair their  value.  There  is  nothing  in  the  character  of  coal  and 
other  articles  of  commerce  which  are  not  injured  by  short  delays, 
or  in  fact  of  any  article  of  commerce,  that  requires  that  the  laws 
of  the  state  enacted  and  necessary  for  the  preservation  and  pro- 
motion of  the  health  and  morals  of  its  people  should  be  struck 
down  in  order  that  they  may  have  a  more  rapid  shipment. 

"We  are  of  opinion  that  the  statute  which  the  plaintiff  com- 
pany was  indicted  for  violating  is  not  in  conflict  with  the  com- 
merce clause  of  the  constitution  of  the  United  States,  that  the 
judgment  of  the  circuit  court  was  right  and  should  be  affirmed, 
and  the  case  between  the  same  parties  hereinbefore  referred  to, 
and  reported  in  Norfolk  etc.  E.  R.  Co.  v.  Commonwealth,  88  Va. 
95,  S9  Am.  St.  Rep.  705,  in  which  a  different  conclusion  was 
reached,  was  not  correctly  decided,  and  should  be  overruled. 

Since  this  opinion  was  written  the  supreme  court  of  the  United 
States  has  decided  that  a  statute  of  the  state  of  Georgia,  ^**  sim- 
ilar to  the  one  under  consideration,  was  not  in  conflict  with  the 
commerce  clause  of  the  constitution  of  the  United  States,  but 
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was  a  valid  exercise  of  the  police  power  of  the  state:  Henningtoxi 
?.  State  of  Georgia,  decided  May  18,  1896. 

Affirmed. 

INTERSTATE  COMMERCE— POWER  OP  STATES— POLICE 
POWER.— While  a  state  cannot  interfere  with  transportation  into 
or  through  its  territory,  beyond  what  is  absolutely  necessary  for  its 
self-protection,  it  is  authorized,  in  the  exercise  of  the  police  power, 
to  provide  for  maintaining  domestic  order,  and  for  protecting  the 
health,  morals,  and  security  of  its  people:  S'tate  v.  Southern  Ry.  Co., 
119  N.  C.  814;  56  Am.  St.  Rep.  689,  and  note;  Lacey  v.  Palmer,  93 
Va.  159;  ante,  p.  795,  and  note. 

INTERSTATE  COMMERCE— POWERS  OP  STATES— SUNDAY 
LAWS— CONSTITUTIONALITY  OF.— A  state  statute  making  it  a 
misdemeanor  to  run  fi'eight  trains  on  Sunday  is  not  unconstitutional, 
where  it  contains  nothing  in  its  provisions  suggestive  of  a  purpose 
to  interfere  with  interstate  traffic,  or  indicative  of  any  other  intent 
than  to  prescribe  a  rule  of  civil  conduct  for  people  within  the  state, 
although  it  may  affect  interstate  commerce  to  some  extent,  so  far 
as  running  freight  trains  from  one  state  to  another  is  concerned: 
State  V.  Southern  Ry.  Co.,  119  N.  C.  814;  56  Am.  St.  Rep.  689,  and 
note  collecting  the  cases  and  notes  on  this  disputed  question.  Oi>- 
posed  to  the  principal  case,  see  Norfolk  etc.  R.  Co.  v.  Commonwealth, 
88  Va.  95;  29  Am.  St.  Rep.  705,  with  dissenting  opinion  in  accord 
with  the  principal  case. 

INTERSTATE  COMMERCE— WHAT  MAY  BE  PROTECTED  AS 
SUBJECTS  OF.— The  fact  that  articles,  or  a  class  of  articles,  are 
proper  subjects  of  interstate  commerce,  or  that  they  are  intended 
to  be  employed  in  such  commerce,  does  not  relieve  them  from  the 
authority  of  the  state  to  make  regulations  concerning  them:  Extend- 
ed note  to  People  v.  Wemple,  27  Am.  St.  Rep.  552.  The  manufacture 
of  that  which  may  become  a  subject  of  commerce  and  ultimately 
pass  into  protected  trade  is  not  commerce,  nor  can  manufactories  of 
any  sort  be  instruments  of  commerce  within  the  meaning  of  the 
doctrine  of  interstate  commerce:  Standard  etc.  Co.  v.  Attorney  Gen- 
eral, 46  N.  J.  Eq.  270;  19  Am.  St.  Rep.  394.  From  the  moment  that  an 
article  of  commerce  commences  to  move  from  one  state  to  another, 
it  becomes  a  subject  of  interstate  commerce,  and,  as  such,  is  subject 
only  to  national  legislation,  and  not  to  the  police  power  of  the  state: 
Bennett  y.  American  Exp.  Co.,  83  Me.  236;  23  Am.  St.  Rep.  774. 
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STATUTORY  CAUSE  OF  ACTION— FORM  OF  REMEDY.— 
Where  a  statute  gives  a  right  of  action  with9ut  providing  the  mode 
of  recovery,  an  action  of  debt  ordinarily  lies,  but  the  form  of  the 
action  may  be  adapted  to  tlie  nature  of  the  ease  and  modeled  ac- 
cording to  the  distinctions  of  the  common  law,  and  may,  therefore,  if 
the  nature  of  the  wrong  or  injury  so  requires,  be  assumpsit,  tres- 
pass, or  case. 

EVIDENCE,  DEMURRER  TO.— Every  plaintiff  and  defend- 
ant has  a  right  to  demur  to  the  evidence,  and  his  adversary  may  be 
required  to  join  therein,  unless  the  object  of  the  demurrant  seems 
to  be  nothin'^  but  delay.  He  will  be  treated  fairly,  and  the  court 
will  not  draw  any  unreasonable  or  far-fetched  Inferences  against 
him  or  for  his  adversary,  nor  restrict  him  to  necessary  inferences  in 
his  favor,  though  if  there  is  a  conflict  of  evidence,  the  fact  must  be 
taken  against  him  unless  overthrown  by  a  clear  and  decided  pi'e- 
ponderance  of  evidence. 

PENALTY— PERSON  INJURED,  WHO  DEEMED  TO  BE.— 
If  a  statute  prohibits  any  owner  of  land  from  excavating  within  five 
feet  of  the  boundary  of  any  other  owner,  and  declares  that  every 
person  violating  the  statute  shall  forfeit  a  sum  specified  to  any  per- 
son injured  thereby  who  may  sue  for  the  same,  any  person  may 
maintain  an  action  for  the  penalty  by  proving  that  the.  excavation 
was  made  within  five  feet  of  his  lands,  without  his  consent.  He 
need  not  establish  that  the  excavation  was  otherwise  injurious  to 
him.  The  term  "injury"  as  used  in  the  statute  indicates  that  the 
person  whose  right  has  thus  been  violated  is  the  proper  one  to  sue 
for  the  penalty. 

CONSTITUTIONAL  LAW— POLICE  POWER.— A  statute  pro- 
hibiting the  mining  for  coal  within  five  feet  of  the  boundary  line  of 
another's  land,  wfthout  his  consent,  and  imposing  a  penalty  for  so 
doing,  is  a  valid  exercise  of  the  police  power  of  the  state. 

CONVEYANCE— CONSTRUCTION  OF  RESERVATION  OF 
RIGHT  TO  TAKE  COAL.- If,  In  a  conveyance  of  a  tract  of  land, 
the  grantor  reserves  the  right  of  coal  for  his  family  at  the  bank  then 
In  use,  this  reservation  cannot  justify  the  successor  In  Interest  of 
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«iich  grantor  In  mining  on  his  land  at  a  point  distant  from  the  bank 
In  use  when  the  conveyance  was  made  and  so  as  to  approach  with- 
in five  feet  of  his  boundary  line,  when  the  statute  prohibits  such  min- 
ing without  the  consent  of  the  adjacent  landowner. 

Okey  Johnson  and  L.  V.  Keck,  for  the  plaintiff  in  error. 

George  C.  Sturgiss  and  Cox  &  Baker,  for  the  defendant  in  error, 

*^  HOLT,  P.  This  is  a  writ  of  error  by  defendant,  John,  to  a 
judgment  rendered  in  an  action  of  trespass  on  the  case  against  him 
by  the  circuit  court  of  Monongalia  county  on  the  twentieth  day 
of  June,  1894,  in  favor  of  plaintiff,  Mapel,  on  his  demurrer  to  the 
evidence  for  the  penalty  of  five  hundred  dollars  prescribed  by 
the  following  statute:  "No  owner  or  tenant  of  any  land  contain- 
ing coal  shall  open  or  sink,  or  dig,  excavate,  or  work  in  any  coal 
mine  or  shaft,  on  such  land,  within  five  feet  of  the  line  dividing 
«aid  land  from  that  of  another  person  or  persons,  without  the 
consent,  in  writing,  of  every  person  interested  in,  or  having  title, 
to  such  adjoining  lands  in  possession,  reversion,  or  remainder, 
or  of  the  guardians  of  any  such  persons  as  may  be  infants.  If 
«,ny  person  shall  violate  this  section,  he  shall  forfeit  five  hundred 
dollars  to  any  person  injured  thereby  who  may  sue  for  the  same": 
Code  1891,  c.  79,  sec.  7,  p,  668. 

The  defendant,  by  counsel,  assigns  the  following  errors:  "1. 
The  overruling  the  demurrer  to  the  original  and  amended  declar- 
ation; 2.  In  refusing  to  require  the  plaintiff  to  elect  whether 
he  would  proceed  for  common-law  or  statutory  damages;  3,  In 
refusing  to  set  aside  the  verdict  and  grant  a  new  trial;  4.  In 
refusing  to  arrest  said  judgment  because  the  declaration  contain- 
■ed  no  count  under  the  statute  for  the  forfeiture;  5,  In  entering  a 
judgment  for  plaintiff  on  said  demurrer  to  evidence." 

As  the  declaration  demurred  to  is  based  upon  a  statute  of  great 
practical  interest  in  this  state,  therefore  it  may  answer  a  useful 
purpose  to  give  the  last  count  in  full,  which  is  as  follows:  "And 
for  that  the  plaintiff  heretofore,  to  wit,  on  the  first  day  of  Janu- 
ary, 1892,  at  the  county  aforesaid,  was  possessed  and  the  owner 
an  fee  simple  of  a  certain  other  tract  of  land  in  Cass  district,  in 

eaid  county,  containing  acres,  more  or  less,  and  under 

end  upon  which  there  was  and  is  a  large  and  valuable  vein 
of  bituminous  coal;  and  the  said  defendant  during  all  the  time 
aforesaid  was  and  still  is  possessed  and  the  owner  in  fee  simple 
of  a  certain  tract  of  land  in  said  county  and  district,  and  adjoin- 
ing the  said  tract  of  the  said  plaintiff,  and  under  and  upon  which 
eaid  last-mentioned  tract  the  said  vein  of  coal  continues  ^*  and 
thereunder  remains  along  and  under  the  boundary  and  division 
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line  between  the  said  tracts;  and  the  plaintiff  and  defendant 
being  so  respectively  possessed  of  the  said  tracts,  the  said  defend- 
ant, to  wit,  on  the  first  day  of  April,  1892,  opened  the  said  vein 
of  coal  on  his  said  tract,  near  to  the  boundary  and  division  line 
between  the  said  tracts,  and  then  and  there  unlawfully,  wrong- 
fully, and  contrary  to  the  statute  in  such  cases  made  and  pro- 
vided, did  open,  dig,  excavate,  work,  and  remove  the  said  vein  of 
coal  up  to  the  said  boundary  and  division  line  between  said  tracts 
without  the  consent  of  the  plaintiff  in  writing  or  otherwise;  by 
reason  of  which  wrongful  and  unlawful  act  of  the  said  defendant 
the  plaintiff  was  injured  and  damaged  five  hundred  dollars,  and 
the  said  defendant  thereby  became  and  was  and  is  liable  to  the 
plaintiff  in  the  said  sum  of  five  hundred  dollars,  and  to  the  dam- 
age of  the  plaintiff  five  hundred  dollars;  and  therefore  he  sues," 
etc. 

The  declaration  contained  three  counts.  The  first  one  may  be 
said  to  be  a  common-law  count  in  trespass  on  the  case  for  the 
damages  sustained,  case  being  used  instead  of  trespass,  as  author- 
ized by  statute  (chapter  103,  section  8).  The  second  count  is 
like  the  third  count  given  above,  with  the  additional  averment 
that  the  opening  was  extended  across  the  dividing  line.  By  the 
statute  sued  on  the  penalty  of  five  hundred  dollars  is  given  to  the 
party  injured.  No  part  of  it  goes  to  the  state,  so  that  the  action 
would  not  be  in  the  name  of  the  state:  See  Code,  c.  36.  ,The  first 
act  was  passed  on  the  third  day  of  March,  1834.  The  action  of 
debt  was  prescribed:  Acts  1833-34,  p.  82.  No  specific  mode  of 
recovery  is  provided  by  the  statute  sued  on,  and  therefore  an  ac- 
tion of  debt  lies,  being  the  usual  remedy:  West  v.  Eawson,  40 
W.  Va.  480;  Sims  v.  Alderson,  8  Leigh,  479;  1  Cliitty  on  Plead- 
ing, 16th  Am.  ed.,  top  p.  125,  and  cases  cited.  But  in  such  case, 
where  the  statute  gives  a  right  of  action  without  prescribing  the 
form,  the  action  is  to  be  adapted  to  the  nature  of  the  case,  and 
modeled  according  to  the  distinctions  of  the  common  law.  It 
may  be  an  action  of  debt,  assumpsit,  trespass,  or  case,  as  the  par- 
ticular nature  of  the  wrong  or  injury  may  require:  Bullard  v. 
Bell,  1  Mason,  243,  290  (Fed.  Cas.,  No.  2121);  Comyn's  Digest; 
3  Eobinson's  Practice,  383. 

^^  Any  person  injured  by  the  violation  of  a  statute  may  re- 
cover from  the  offender  such  damages  as  he  may  sustain  by  reason 
of  the  violation,  although  a  penalty  of  forfeiture  for  such  viola- 
tion be  thereby  imposed,  unless  the  same  be  expressly  mentioned 
to  be  in  lieu  of  damages:  Code,  c.  103,  sec.  7.  This,  however,  does 
not  of  itself  give  the  right  of  joining  a  suit  for  Bucli  damages 
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with  a  count  for  the  penalty.  But  in  this  case  the  court  virtually 
instructed  the  jury  to  disregard  the  first  count,  and,  judgment 
being  given  only  for  the  penalty,  the  question  of  the  addition  of 
the  iirst  or  faulty  count  does  not  arise:  Code,  c.  I3l,  sec.  13. 

The  court  did  not  err  in  refusing  to  require  plaintiff  to  elect 
between  the  two  counts  for  the  reason  already  given.  Such  elec- 
tion could  not  be  made,  as  the  court  instructed  the  jury  to  disre- 
gard the  first  count,  and  to  find  conditionally  the  penalty  fixed 
by  the  statute.  In  this  ease,  therefore,  there  was  no  occasion  for 
the  jury  to  find  any  verdict  at  all.  All  that  was  needed  was  for 
the  evidence  on  each  side  to  be  set  forth  in  the  demurrer,  as  it  is 
required  to  be  certified  under  section  9  of  chapter  131;  and  the 
court,  in  deciding  the  demurrer,  would  give  judgment  for  de- 
fendant or  for  plaintiff,  and,  if  for  the  latter,  it  would  be  for  the 
penalty  of  five  hundred  dollars  fixed  by  the  statute.  Generally, 
where  the  damages  are  to  be  assessed,  the  jury  is  not  discharged, 
but  find  a  verdict  subject  to  the  decision  of  the  court  on  the  de- 
murrer. Either  party,  plaintiff  or  defendant,  has  a  right  to  de- 
mur to  the  evidence,  and  the  other  party  will  be  required  to  join 
therein,  unless  the  case  be  plainly  against  the  demurrant,  and  his 
object  in  demurring  clearly  seems  to  be  nothing  else  but  delay. 
If  the  court,  in  considering  the  demurrer,  is  of  the  opinion  that 
plaintiff  has  cause  of  action,  but  that  the  damages  are  excessive, 
the  verdict  may  be  set  aside,  and  a  writ  of  inquiry  be  awarded; 
and  so  in  every  case,  where  the  court,  if  it  followed  the  hypothet- 
ical verdict,  must  render  what  the  evidence  contained  in  the  de- 
murrer shows  to  be  an  unjust  judgment,  it  may  set  the  verdict 
aside,  and  call  another  jury  to  ascertain  the  quantum  of  recovery 
(see  4  Minor's  Institutes,  pt.  1,  pp.  831,  832,  and  cases  cited);  or 
it  may,  for  good  cause,  set  aside  the  conditional  verdict,  and  award 
a  new  trial.  I  think  the  ^'^  practice  with  us  is  to  treat  the  party 
demurring  with  common  fairness;  not  to  draw  any  unreasonable 
or  far-fetched  inferences  against  him,  or  for  his  adversary,  nor  to 
restrict  him  to  what  may  be  called  "necessary  inferences"  in  his 
favor:  See  Hansbrough  v.  Thom,  3  Leigh,  147.  Of  course,  in  a 
case  of  conflict,  the  fact  must  be  taken  against  him,  unless  over- 
thrown by  a  clear  and  decided  preponderance  of  evidence,  but, 
thus  treated,  he  assumes  no  risk  but  what  is  fair  in  such  a  case, 
and  what  he  ought  in  reason  to  anticipate;  nor  is  it  more  than  he 
assumes  on  a  motion  for  a  new  trial.  It  tends  to  promote  the 
fair  and  speedy  administration  of  justice  without  being  subject 
to  the  charge  of  encroaching  upon  the  province  of  the  jury;  for 
it  is  as  old  as  jury  trial  itself. 
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It  go  happened  in  this  action  for  the  recovery  of  the  one  defin- 
ite penalty  prescribed  by  the  statute  in  the  given  case  that  there 
was  no  room  for  the  verdict  of  a  jury.  Such  verdict  was  wholly 
useless.  But,  as  they  followed  the  statute,  it  could  do  no  harm; 
therefore  there  was  nothing  for  the  court  to  set  aside,  and  there 
could  be  no  substantial  error  to  the  prejudice  of  either  party  in 
refusing  to  set  it  aside;  yet  the  court,  on  proper  showing,  might 
have  awarded  a  trial  de  novo. 

The  question  whether  the  plaintiff  had  sustained  any  injury  in 
the  sense  in  which  the  term  "injury**  is  used  in  the  statute  could 
not,  in  the  nature  of  things,  have  been  submitted  to  or  found 
by  the  jury.  It  was  a  matter  of  evidence,  with  which,  in  this 
particular  case,  they  had  nothing  to  do.  Moreover,  the  term 
"injury,"  as  used  in  the  statute,  is  used  to  indicate  that  the  per- 
son whose  right  has  thus  been  violated  is  the  proper  one  to  sue 
for  the  penalty;  not  that  the  amount  of  damages  is  to  be  ascer- 
tained by  the  jury,  for  the  statute  itself  fixes  the  sum  forfeited 
at  five  hundred  dollars,  and  means  in  this  case  the  violation  of 
his  right  by  reason  of  the  violation  of  the  statute.  But  it  is  ar- 
gued by  defendant's  counsel  that  the  act  is  an  infringement  of 
the  right  of  private  property,  transcending  the  legislature's  con- 
stitutional power.  If  the  defendant  has  the  right  to  use  his  own 
land  and  coal  mine  for  all  the  purposes  to  which  such  property  is 
usually  applied  when,  where,  and  how  he  may  see  ^**  fit,  without 
limitation  or  restriction,  his  neighbor,  the  plaintifi",  has  the  equal 
right  in  his  adjoining  tract.  Upon  each  one  is  therefore  imposed 
the  correlative  duty  of  so  using  his  own  land  as  not  to  injure  his 
neighbor's  or  be  hurtful  to  the  commonwealth  (see  Haigh  v.  Bell, 
41  W.  Va.  19);  for  government  is  instituted  for  the  common  bene- 
fit, protection,  and  security  of  the  people,  nation,  or  community : 
Const.,  art.  3,  sec.  3.  The  state  claims  to  reserve  the  exclusive 
regulation  of  its  own  internal  government  and  police,  and  such 
power  is  properly  exercised  by  the  legislature.  Is  this  statute 
a  reasonable  exercise  of  the  police  power?  1.  It  is  intended  to 
secure  private  right  by  enforcing  the  correlative  duty  of  so  using 
your  own  land  as  not  to  injure  that  of  your  neighbor;  2.  To  pre- 
serve dividing  lines  and  underground  landmarks,  and  thus  avoid 
uncertainty  and  confusion  of  boundaries  in  coal  lands  and  the 
disquieting  of  titles:  See  Const.,  c.  60,  on  fences,  c.  145,  sec.  27. 
3.  It  tends  to  prevent  strife  and  litigation;  4,  To  provide  for  the 
safety  of  those  working  in  coal  mines  by  sufficient  pillars  of  sup- 
port. Under  this  head  see  the  many  provisions  in  the  coal  mine 
law:  Appendix  to  Code,  991,  et  seq.    This  is  no  undue  assump- 
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tion  of  the  right  to  apply  the  police  power  to  a  subject  which 
does  not  fall  within  it,  for  regulations  on  all  these  subjects  have 
long  been  recognized  as  wholesome  and  reasonable,  and  as  fit  sub- 
jects for  the  exercise  of  the  police  power,  as  tending  to  preserve 
the  rights  of  the  citizen  and  to  promote  the  welfare  of  the  com- 
monwealth. The  mining  of  coal  is  one  of  the  largest  industries 
carried  on  in  the-state.  In  mining,  proper  support  and  ventila- 
tion are  necessary,  and  an  ample  supply  of  fresh  air  is  stringently 
exacted  by  our  law  on  the  subject:  See  Coal  Mine  Law  (Code, 
fiecs.  9,  11,  pp.  994,  995).  This  is  ncessary  for  the  health  c^nd 
safety  of  the  miner  engaged  in  a  dangerous  employment,  and  for 
that  reason  the  public  welfare  requires  it;  but  no  proper  system  of 
Tentilation  can  be  maintained  by  any  mineowner  unless  the  area 
to  be  worked  by  him  is  isolated  or  bounded  by  a  zone  or  rib  of 
coal  thick  enough  to  support  the  roof,  and  thick  enough  to  pre- 
vent the  escape  of  the  air,  with  no  passways  down  through  his 
dividing  line  ^'^  which  may  prevent  the  due  circulation  of  the 
air,  and  render  due  ventilation  very  difficult.  The  same  may  be 
said  of  keeping  his  mine  properly  drained  as  required  by  law,  and 
impervious  to  water  from  adjoining  mines  and  lands.  The  act  of 
1834  fixed  this  bounding  zone  between  adjoining  landowners  at 
fifty  feet,  the  present  act  ten  feet.  Thus  we  see  that  this  rib  of 
solid  coal,  not  to  be  mined  into  by  either  of  the  adjoining  owners, 
was  to  be  contributed  by  each  in  equal  parts,  was  for  the  mutual 
benefit  of  each,  for  the  protection  of  the  surface,  to  secure  inde- 
pendent systems  of  ventilation,  drainage,  and  workings,  and  in  aid 
of  an  industry  so  great  and  widely  diffused  that  the  state  as  a  whole 
is  interested  therein.  Besides,  the  importance  of  having  these 
unbroken  ribs  of  support  throughout  the  mining  region  is  being 
realized  as  a  state  affair  more  and  more  as  the  mining  of  coal  goes 
on.  This  regulation  works  no  hardship  on  one  for  the  benefit 
of  the  other,  but  is  impartial,  just,  and  reasonable,  imposing  a 
common  burden  for  the  benefit  of  all  such  owners.  This  regu- 
lation, in  substance,  has  been  in  force  for  more  than  sixty  years 
without  complaint.  This  is  a  high  degree  of  evidence  that  it  is 
not  an  unconstitutional  exercise  of  police  power  to  require  this 
natural  boundary  wall  to  be  preserved  intact:  See  15  Am.  &  Eng. 
Ency.  of  Law,  593,  et  seq;  Cooky's  Constitutional  Limitations,  3 
ed.,  top  p.  578. 

This  brings  us  to  the  evidence.  Joshua  M.  Eoss  sold  and  con- 
veyed to  Jesse  Everly,  by  deed  dated  the  16th  of  February,  1860, 
the  land  now  owned  by  plaintiff,  Mapel.  In  it  he  makes  this 
reservation:  "The  said  Ross  excepts  the  privilege  of  coal  for  his 


April,  1896.]  Maple  v.  John.  845 

part  of  the  farm  at  the  bank  now  in  use."  What  Ross  did  not 
then  sell,  which  he  calls  "his  part  of  the  farm/'  is  the  land  now 
owned  by  defendant,  John.  As  to  the  nature  and  extent  of  de- 
fendant's right  to  mine  coal  on  plaintiffs  land,  it  is  enough  for 
our  present  purpose  to  say  that  the  privilege  to  mine  coal  at  the 
bank  then  in  use  was  an  easement  annexed  to  defendant's  land, 
the  dominant  tenement,  to  mine  coal  at  that  open  mine  on  plain- 
tifl's  land  the  servient  tenement,  which  was  only  a  privilege  to 
take  coal  at  a  particular  place  for  a  particular  purpose;  that  the 
dominant  tenement  does  not  adjoin  the  ^^  servient  tenement 
where  the  defendant  was  driving  his  new  entry,  but  it  was  out  of 
other  land  of  defendant,  which  adjoined  the  servient  tenement  at 
that  point.  This,  in  my  view,  is  wholly  immaterial.  Defend- 
ant was  warned  by  plaintiff  not  to  excavate  or  dig  into  or  through 
this  stone-coal  division  fence,  this  underground  party  wall,  cre- 
ated and  established  by  law;  but  he  persisted  until  he  had  dug 
across  the  dividing  line  and  eighteen  inches  into  the  five  feet  left 
standing  on  the  other  side,  requiring,  as  it  appears,  an  injunction 
to  stop  him.  If  we  are  not  mistaken  in  some  of  the  leading  ob- 
jects to  be  accomplished  which  moved  the  legislature  to  enact 
this  statute,  then  defendant  was  prohibited  from  mining  coal 
in  and  through  this  neutral  zone  both  by  the  spirit  and  the  let- 
ter of  the  act:  1.  By  the  letter,  for  the  place  where  defendant  had 
a  right  to  mine  coal  was  an  open  mine  then  in  use;  and  if  for  any 
reason  he  had  the  right  to  drive  a  new  entry  into  the  coal,  it  couid 
only  be  on  the  land  of  plaintiff.  He  had  no  right  to  break 
through  the  dividing  line,  the  party  wall  between  his  land  and 
the  land  of  plaintiff.  Defendant  was  not  the  sole  owner  of  the 
coal  on  plaintiff's  land,  was  not  the  owner  of,  or  one  having  title 
to,  such  coal  in  the  sense  in  which  these  terms  are  used  in  the 
statute.  He  was  interested  in  Mapel's  coal  bank  to  the  extent  of 
the  privilege  already  mentioned,  which,  so  far  from  constituting 
any  consent  in  writing  given  by  anyone  for  him  to  dig  through 
the  ten  foot  dividing  fence  of  coal,  negatives  any  such  right  by 
confining  his  right  of  entry  and  mining  to  plaintiff's  side  of  the 
dividing  line  2.  By  the  spirit  of  the  act,  for  they  were  two  sepa- 
rate, distinct  tracts  containing  a  vein  of  the  Pittsburg  seam  of  coal 
ten  feet  thick,  shown  to  be  quite  valuable  on  plaintiff's  land.  And 
defendant  shows  no  pretext  or  color  of  right  to  destroy  its  in- 
tegrity as  a  coal  property  by  digging  away  the  dividing  wall,  and 
making  it  one  mining  property  with  his  own,  so  far  as  drainage, 
ventilation,  propping,  ingress,  and  egress,  etc.,  are  concerned,  to 
the  very  serious  damage  of  plaintiff's  land  as  a  distinct  coal  plant. 
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Such  a  seam  of  coal  at  such  a  place  may  be  worth  five  hundred 
dollars  per  acre,  and  in  such  a  case  the  penalty  fixed  by  the  stat- 
ute cannot  by  any  means  be  regarded  ^®  as  a  harsh  one.  But 
with  that  we  have  nothing  to  do,  for  we  find  the  law  thus  writ- 
ten. 

The  judgment  for  pkintiff  on  his  demurrer  to  evidence  was 
right,  and  is  affirmed. 

ACTIONS— OOMMON-LAW  REMEDY— WHEN  APPLIES.— If  a 
duty  Is  imposed  by  statute,  and  no  remedy  is  given  for  its  breacli, 
the  remedy  is  by  common-law  procedure:  Birmingliam  etc,  R.  R.  Co. 
V.  Parsons,  100  Ala.  662;  46  Am.  St.  Rep.  92.  But  when  a  new  right 
or  the  means  of  acquiring  it  are  given,  and  an  adequate  remedy  for 
violating  it  is  given  in  the  same  statute,  then  the  injured  parties  are 
<?onfined  to  the  statutory  remedy:  Hicliman  v.  Kansas,  120  Mo.  110; 
41  Am.  St.  Rep.  684,  and  note.  When  a  statute  creates  a  liability 
without  providing  the  means  for  its  enforcement,  it  can  be  enforced 
by  any  court  having  jurisdiction  of  the  subject  matter  and  of  the 
parties:  North  Pacific  Lumber  Co.  v.  Lang,  28  Or.  246;  52  Am.  St. 
Rei»,  780. 

TRIAL— DEMURRER  TO  EVIDENCE— EFFECT  OF— DUTY  OF 
THE  COURT.— A  demurrer  to  evidence  is  an  unusual  and  antiquated 
practice,  calculated  to  suppress  truth  and  justice,  and  is  allowed  by 
the  court  in  the  exercise  of  a  sound  discretion:  State  v.  Soper,  16 
Me.  293;  33  Am.  Dec.  665.  Such  a  demurrer  admits  all  that  may 
seasonably  be  inferred  from  the  evidence  given  by  the  adverse  par- 
ty, and  waives  all  evidence  in  conflict  therewith,  or  the  credibility 
of  which  is  impeached,  and  all  inferences  from  the  evidence  of  the 
party  demurring  which  do  not  necessarily  follow  from  it:  William- 
son V.  Newport  News  etc.  Co.,  34  W.  Va.  657;  26  Am.  St.  Rep.  927; 
Richmond  Ry.  etc.  Co.  v.  Garthright,  92  A'a.  627;  53  Am.  St.  Rep. 
839,  and  note;  Pennsylvania  Co.  v.  Stegemeier,  118  Ind.  305;  10  Am. 
St.  Rep.  136.  On  a  demurrer  to  evidence,  the  court,  in  its  discretion, 
may  compel  the  party  to  joir  in  demurrer  or  abandon  his  evidence: 
Brandon  v.  Huntsville  Banli,  1  Stew.  320;  18  Am.  Dee.  48. 

PENALTIES— NATURE  OF— WHO  MAY  SUE.— Penalties  are  not 
damages,  but  are  punishments  imposed  for  breach  of  duty  imposed 
by  law:  Hai'bor  Commrs.  v.  Redwood  Co.,  88  Cal.  491;  22  Am.  St. 
Rep.  321<  A  claim  against  a  telegraph  company  for  damages  and 
a  claim  against  it  for  a  statutory  penalty  are  separate  and  distinct: 
Mathis  V.  Western  Union  Tel.  Co.,  94  Ga.  338;  47  Am.  St.  Rep.  167. 
See,  also,  Woolverton  v.  Taylor,  132  111.  197;  22  Am.  St.  Rep.  521. 

POIICE  POWER-DEFINED— LIMITS  OF.- The  police  power  is 
that  inherent  and  plenary  power  which  enables  the  state  to  restrain 
or  prohibit  all  things  hurtful  to  the  comfort,  safety,  or  welfare  of 
society.  All  persons  possess  their  rights,  whether  to  things  tangible 
or  intangible,  subject  to  the  general  police  power  of  the  state:  Mead- 
owcroft  V.  People,  163  111.  56;  54  Am.  St.  Rep.  447.  But  the  legisla- 
ture, in  the  exercise  of  its  police  po^er,  does  not  have  absolute 
power  over  private  property,  and  cannot,  at  will.  Impose  upon  prop- 
erty burdens  so  unreasonable  as  to  work  a  practical  confiscation 
thereof:  Chicago  etc.  R.  R.  Co.  v.  State,  47  Neb.  549;  53  Am.  St.  Rep. 
557,  and  note.  It  cannot  invade  the  rights  of  persons  and  property 
under  the  guise  of  a  mere  police  regulation,  when  such  is  not  the 
effect:  Ritchie  v.  People,  155  111.  98;  46  Am.  St.  Rep.  315.  The  police 
power  of  the  state  extends  in  the  direction  of  so  regulating  the  use 
of  priv.ite  property,  or  of  so  resivaining  personal  action  as  mani- 
festly to  secure,  or  to  tend  to  the  comfort,  prosperity,  or  protection 
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of  the  community:  People  v.  Ewer,  141  N.  Y.  129;  38  Am.  St.  Rep. 
788.  See  monographic  note  to  State  v.  Goodwill,  25  Am.  St.  Rep. 
882. 

DEEDS— RESERVATIONS  IN— CONSTRUCTION  OF.— A  reserva- 
tion in  a  deed  in  favor  of  the  grantor  is  construed  most  strongly 
against  him:  Grafton  v.  Moir,  130  N.  Y.  465;  27  Am.  St.  Rep.  533. 
See,  also,  note  to  Bassett  v.  Budloug,  18  Am.  St.  Rep.  409. 
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[42  West  Virginia,  170.] 

MUNICIPAL  CORPORATIONS— INJUNCTIONS  AGAINST 
FORBIDDEN  INDEBTEDNESS.— If  a  statute  prohibits  a  board  of 
education  from  incurring  an  indebtedness  to  be  paid  out  of  the  funds 
of  a  subsequent  year,  a  taxpayer  may  maintain  a  suit  to  set  aside 
any  contract  made  by  such  board  in  violation  of  this  prohibition. 

SCHOOL  DISTRICT,  POWERS  OF.— A  board  of  education 
cannot  exei'cise  any  powers  not  expressly  conferred  upon  it  by  stat- 
ute or  fairly  arising  by  necessary  implication.  All  who  deal  with  it 
are  charged  with  notice  of  the  scope  of  its  authority,  and  that  it  can 
bind  the  district  only  to  the  extent  and  by  such  contracts  as  are  au- 
thorized by  law. 

SCHOOL  DISTRICTS— BOARDS  OF  EDUCATION,  POWER 
OF  TO  ACT  INDIVIDUALLY  AND  SEPARATELY.— The  mem- 
bers of  a  board  of  education  acting  separately  and  individually,  and 
not  as  a  board  convened  for  the  transaction  of  business,  cannot  malce 
a  contract  binding  on  them  as  a  corporation. 

SCHOOL  DISTRICTS— APPLIANCES  FOR  WHICH  MAY 
PROVIDE.— An  educational  appliance  is  something  necessary  and 
useful  to  enable  a  teacher  to  teach  school  children,  but  a  statute  au- 
thorizing a  board  of  education  to  provide  such  appliances  for  school- 
houses  as  the  health,  comfort,  and  convenience  of  scholars  may  re- 
quire, refers  to  appliances  whicii  are  for  the  use  of  the  whole  school, 
and  not  to  books  or  things  necessary  for  individual  pupils  only. 

CRIMINAL  LAW.— BRIBERY  IS  the  voluntary  giving  or  re- 
ceiving of  anything  of  value  in  corrupt  payment  of  an  official  act 
done  or  to  be  done.  A  promise  to  pay  an  officer  for  loss  of  time  is 
bribery. 

BRIBERY.— A  CONTRACT  GROWING  OUT  OF  AN  ILLE- 
GAL ACT  will  not  be  enforced.  Hence,  a  conti-act  procured  by  the 
bribery  of  an  officer  will  not  be  enforced  against  the  contractor  nor 
against  the  municipal  corporation  represented  by  him. 

MUNICIPAL  CORPORATIONS— ORDERS  PASSED  BY  AN 
INTERESTED  BOARD.— An  order  adopted  by  two  of  the  trustees 
of  a  school  district,  one  of  whom  is  personally  interested  in  it  and 
therefore  incompetent  to  act,  is  void  for  want  of  the  sanction  of  a 
competent  majority  of  the  board. 

BRIBERY— PAYING  A  MEMBER  OF  A  BOARD  OF  EDU- 
CATION FOR  ATTENDING  A  MEETING.— If  a  pei-son,  desirous  of 
malcing  a  contract  with  a  board  of  education,  procures  one  of  its 
members  to  attend  a  meeting  by  paying  him  two  dollars  and  a  half 
for  the  loss  which  he  claims  he  will  sustain  by  closing  his  place  of 
business  while  so  attending,  a  contract  obtained  by  the  vote  of  such 
member  is  tainted  with  bribery,  and  therefore  is  void. 

PRINCIPAL  AND  AGENT— CRIMINAL  ACT  OF  THE  LAT- 
TER, WHEN  AFFECTS  THE  FORMER.— If  an  agent  procures  a 
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contract  by  bribing  a  member  of  a  board  of  education  to  attend  a 
meeting,  his  principal,  lliougli  ignorant  of,  and  not  consenting  to, 
this  wrongful  act,  is  affected  by  it  to  tbe  extent  tliat  tie  cannot  en- 
force the  contract  so  secured, 

J.  H.  Nash,  J.  B.  Menager,  and  Brown,  Jackson  &  Knight,  for 
the  appellant. 

Bowyer  &  Green,  for  the  appellees. 

^'^^  HOLT,  P.  On  an  appeal  from  a  decree  of  the  circuit 
court  of  Putnam  county,  pronounced  on  the  twenty-eighth  day 
of  February,  1894,  perpetually  enjoining  the  Caxton  Company 
from  collecting  and  the  school  board  from  paying  a  debt  for  seven 
hundred  and  fifty  dollars  which  the  board  contracted  in  the  pur- 
chase of  school  charts.  The  bill  of  injunction  is  based  on  three 
distinct  grounds: 

1.  That  the  members  of  the  board  of  education,  in  making 
this  purchase  in  the  year  1893,  incurred  the  debt  of  seven  hun- 
dred and  fifty  dollars,  to  be  paid  one-half  out  of  the  school  money 
of  the  subsequent  year;  and  that  this  was  done  in  violation  of 
section  45  of  chapter  45  of  the  code.  The  plain  and  commend- 
able purpose  of  this  provision  of  the  statute  is  to  make  the  avail- 
able funds  of  each  year  pay  the  demands  of  that  year,  and  pro- 
tect the  taxpayer  from  indebtedness  beyond  what  each  year's 
means  will  pay:  Davis  v.  Board  of  Education,  38  W.  Va.  383,  385. 
And  a  court  of  equity  has  jurisdiction  of  a  suit  by  and  on  behalf 
of  the  resident  taxpayers  of  a  school  district  brought  to  set  aside 
and  hold  for  naught  a  contract  made  by  the  board  of  education, 
BO  far  as  the  same  creates  and  incurs  a  debt  to  be  paid  out  of  the 
school  money  of  subsequent  years,  there  being  no  other  plain, 
adequate,  and  complete  remedy:  Shinn  v.  Board  of  Education, 
39  W.  Va.  497.  This  could  hardly  have  been  the  ground  on 
which  the  circuit  court  based  its  decree,  for  the  written  contract 
for  the  purchase  of  the  charts  as  amended  and  finally  executed 
was  entered  into  on  the  fifteenth  day  of  ^'^^  July,  1893.  One 
half  of  the  seven  hundred  and  fifty  dollars — the  purchase  money 
— was  to  be  paid  on  the  1st  of  December,  1893,  and  the  other 
half  on  the  1st  of  April,  1894,  and  provision  was  made  for  pay- 
ment out  of  the  school  levy  of  the  current  fiscal  year,  that  day 
laid  by  the  board.  But  there  is  no  question  that  the  contract 
as  first  made  did  create  a  debt  with  one-half  of  it  to  be  paid  out 
of  the  school  money  of  the  subsequent  year. 

Ground  No.  2  is  that  the  school  law  (Code,  c.  45),  does  not  con- 
fer upon  the  board  of  education  the  power  to  buy  such  things; 
that  they  do  not  come  within  the  meaning  of  the  term  "appli- 
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ances,"  as  used  in  the  statute.  The  board  of  education  of  a 
school  district  is  a  corporation  created  by  statute  (Code,  c.  45, 
sec.  7)  with  functions  of  a  public  nature,  expressly  given,  and  no 
other;  and  it  can  exercise  no  power  not  expressly  conferred  or 
fairly  arising  from  necessary  implication;  and  in  no  other  mode 
than  that  prescribed  or  authorized  by  the  statute:  Sliinn  v.  Board 
of  Education,  39  W.  Va.  498.  It  is  a  public  corporation,  created 
for  public  educational  purposes  (1  Thompson  on  Corporations, 
sec.  25),  laying  throughout  the  United  States  annual  levies  of 
more  than  one  hundred  and  sixty  million  dollars.  All  who  deal 
with  the  board  of  education  are  charged  with  notice  of  the  scope 
of  their  authority,  and  that  they  can  bind  their  district  only  to 
the  extent  and  by  such  contracts  as  are  authorized  by  law:  See 
Honey  Creek  School  Tp.  v.  Barnes,  119  Ind.  213.  And  the 
members  of  the  board,  acting  individually  and  separately,  and  not 
as  a  board  convened  for  the  transaction  of  business,  cannot  make 
a  contract  that  will  bind  them  as  a  corporation:  Pennsylvania 
etc.  Co.  V.  Board  of  Education,  20  W.  Va.  360.  The  evidence 
shows  that  this  contract  of  sale  as  first  made  was  in  plain  viola- 
tion of  this  important  rule  of  law,  but  was  afterward  called  in, 
and  the  present  one  was  put  in  its  place.  Whether  the  law  con- 
fers upon  the  board  the  power  to  make  such  purchase  depends 
upon  the  scope  and  meaning  of  section  34  of  chapter  45,  read 
in  connection  with  other  sections  and  clauses  bearing  on  the 
same  subject.  It  reads  as  follows:  "The  board  of  education  of 
every  district  shall  provide  by  purchase,  condemnation,  leasing, 
building,  or  ^'''*  otherwise,  suitable  schoolhouses  and  grounds 
in  their  district,  in  such  locations  as  will  best  accommodate 
the  inhabitants  thereof,  and  improve  such  grounds  and  provide 
such  furniture,  fixtures,  and  appliances  for  said  schoolhouses  as 
the  comfort,  health,  cleanliness,  and  convenience  of  the  scholars 
may  require,  and  keep  such  grounds,  schoolhouses,  furniture,  fix- 
tures, and  appliances  in  good  order  and  repair."  Appliance  is 
anjrthing  brought  into  use  as  a  means  to  effect  some  end.  An 
educational  appliance  is  something  necessary  or  useful  to  enable 
the  teacher  to  teach  the  school  children.  No  educational  means 
of  imparting  instruction  to  school  children  is  more  essential  than 
the  proper  school  books;  therefore,  according  to  the  argument 
in  this  case,  it  is  the  duty  of  the  board  to  provide  them.  But  no 
one,  I  believe,  contends  for  the  conclusion  to  wbich  this  reason- 
ing leads  us.  There  must  be  some  additional  qualifying  restric- 
tion. The  appliance  must  be  something  like  a  blackboard,  map, 
or  dictionary,  in  that  one  or  two  may  be  enough  for  the  use  of 
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the  whole  school,  and  can  be  used  by  the  teacher  in  giving  in- 
struction to  the  pupils.  No  person  being  required  to  furnish 
such  common  but  necessary  property  for  the  benefit  of  the  whole 
school,  they  can  only  be  supplied  by  the  board  of  education:  See 
Honey  Creek  School  Tp.  v.  Barnes,  119  Ind.  213,  217.  But 
there  are  still  other  necessary  restrictions.  It  must  not  be  a 
school  book  in  disguise.  This  is  vitally  important,  for  the  open- 
ing for  the  sale  of  school  books  in  the  United  States  is  so  large, 
and  the  pressure  brought  to  bear  to  make  sales,  whether  the 
books  be  needed  or  not,  so  great,  that  it  seems  to  be  almost  irre- 
sistible, and  quasi  school  books  are  gradually  creeping  in  under 
the  name  of  appliances.  They  must  not  only  be  genuine  appli- 
ances, but  they  must  be  shown  to  be  suitable  and  reasonably  nec- 
essary for  the  use  of  the  public  schools,  for  the  board  has  no  au- 
ithority  to  buy  any  appliance  which  is  not  suitable  and  necessary; 
for  example,  an  appliance  or  apparatus  suitable  to  some  branch 
of  learning  not  required  to  be  taught. 

There  is  a  distinct  charge  in  the  bill  that  the  agent  of  the  Cax- 
ton  Company  succeeded  in  palming  off  these  charts  on  the  board 
by  false  and  fraudulent  representations,  and  at  a  ^"^^  price 
fraudulently  excessive,  viz.,  thirty-seven  dollars  and  fifty  cents 
ior  each  chart.  The  testimony  of  twenty  witnesses  was  taken; 
and  a  dozen  or  more  of  high  character  and  intelligence,  who  have 
had  experience  in  such  matters,  and  occasion  and  opportunity  to 
•observe  and  to  know,  testify  with  great  unanimity  that  object 
teaching  is  of  prime  importance  in  teaching  the  young-r-the  very 
young — and  that  without  some  such  thing  as  these  charts  it  could 
hardly  be  done.  They  also  say  that  these  charts  are  not  mere 
school  books  in  disguise,  but  aids  essential  to  the  teacher  in  teach- 
ing and  to  the  pupil  in  learning;  that  one  or  two  will  answer  for 
the  whole  school,  and  that  they  relate  only  to  such  branches  as 
the  law  requires  to  be  taught.  As  to  the  price,  two  say  five  dol- 
lars would  be  enough;  one  says  they  ought  to  cost  about  fifteen 
^lollars;  the  others,  who  know  them  best,  say  that,  as  compared 
with  other  charts,  the  agreed  price  of  thirty-seven  dollars  and 
fifty  cents  is  not  exorbitant.  There  is  a  lame  and  unsuccessful 
attempt  to  make  good  by  proof  the  charge  of  misrepresentation, 
nothing  more,,  and  it  needs  no  comment. 

The  third  and  the  last  charge  in  the  bill  of  injunction  is  that 
the  Caxton  Company,  by  and  through  its  agents  and  salesmen, 
offered  to  the  board  of  education  and  to  the  individual  members 
thereof,  money  and  other  things  of  value,  and  used  various  other 
undue,  illegal,  and  fraudulent  inducements,  with  the  view  and 
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for  the  express  purpose  of  securing  an  order  and  contract  for  the 
pui'chase  of  the  Caxton  School  Series  illegally  and  for  an  exor- 
bitant price,  to  the  great  detriment  of  the  plaintiffs  and  all  other 
taxpayers  of  the  school  district.  Bribery  is  defined  "as  the  vol- 
untary giving  or  receiving  of  anything  of  value  in  corrupt  pay- 
ment for  an  official  act  done  or  to  be  done":  2  Bishop's  New 
Criminal  Law,  sec.  85.  See  Dishon  v.  Smith,  10  Iowa,  221;  State 
v.  Ellis,  33  N.  J.  L.  103;  97  Am.  Dec.  707.  The  payment  or 
offer  of  a  valuable  consideration  to  a  public  officer  to  influence 
him  in  the  discharge  of  a  legal  duty  constitutes  the  offense:  See 
2  Am.  &  Eng.  Ency.  of  Law,  532;  Anderson's  Law  Dictionary, 
136.  See,  on  the  subject.  Code,  c.  45,  see.  13,  c.  147,  sec.  4,  et 
eeq;  Commonwealth  v.  Callaghan,  2  Va.  Cae.  460.  A  promise  to 
pay  for  loss  of  time  is  bribery:  Simpson  v.  ^'^^  Yeend,  L.  K.  4 
Q.  B.  626;  Cooper  v.  Slade,  6  H.  L.  Cas.  746;  People  v.  O'Neil, 
48  Hun,  36,  43.  Every  public  officer  being  a  guardian  of  the 
public  welfare,  no  transaction  growing  out  of  his  official  services 
or  position  can  be  allowed  to  inure  to  his  personal  benefit;  and 
from  such  transactions  the  law  will  not  imply  a  contract:  Davis 
V.  L^nited  States,  23  Ct.  of  CI.  329.  When  a  contract  grows  out 
of  and  is  connected  with  an  illegal  act,  it  will  not  be  enforced: 
Jones  V.  Surprise,  64  N.  H.  243.  Courts  of  justice  will  not  en- 
force any  contract  which  is  injurious  to  public  rights,  contravenes 
public  policy,  or  violates  public  law.  A  contract  with  the  state, 
procured  by  bribery  upon  the  officers  having  power  to  make  it, 
is  against  public  policy  and  void:  State  v.  Cross,  38  Kan.  696. 
An  order  by  two  of  the  trustees  of  a  school  district,  one  of  whom 
is  personally  interested  in  it,  and  therefore  incompetent  to  act, 
is  void  for  want  of  the  sanction  of  a  competent  majority  of  the 
board,  whether  the  interested  trustee  has  acted  fairly  or  not: 
Shakespcar  v.  Smith,  77  Cal.  638;  11  Am.  St.  Rep.  327.  -  The 
evidence  shows,  without  any  attempt  at  contradiction,  that  one 
of  the  commissioners  of  the  board  of  education,  when  notified  of 
the  time  and  place  of  meeting  of  the  board  for  the  purpose  of 
passing  on  the  proposed  contract  for  the  purchase  of  the  Cnxton 
Series,  refused  to  go,  on  account  of  the  loss  he  would  sustain  by 
closing  his  place  of  business.  Thereupon  the  agent  of  the  Cax- 
ton Company  paid  hirn  two  dollars  and  fifty  cents  in  money  to 
reimburse  him  for  his  loss,  telling  him  at  the  time  that  he  did 
not  do  this  to  try  to  bribe  him,  or  with  the  intention  of  influenc- 
ing his  decision  in  any  way.  The  board  is  composed  of  three 
commissioners;  the  commipsioner  who  was  thus  induced  to  attend 
and  the  president  of  the  board  signed  the  contract;  the  third  one 
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refused  to  sign  it.  The  state  pays  the  commissioner  one  dollar 
and  fifty  cents  per  day:  Code,  c.  45,  sec.  6.  It  was  his  plain  duty 
to  attend  the  meeting  and  pass  upon  this  important  contjract 
without  being  influenced  in  the  discharge  of  such  legal  duty  by 
requiring  or  receiving  from  the  party  who  proposed  tl  o  contract 
any  pay  for  his  time  or  his  loss  in  closing  his  place  of  business. 
The  people  of  the  state  take  pride  in  their  public  schools,  in  their 
growing  usefulness  and  efficiency,  and  ^"^"^  to  that  end  give  of 
their  means  without  stint  and  without  complaint,  until  now  it 
has  reached  the  sum  of  one  million  six  hundred  and  sixty-four 
thousand  five  hundred  and  twenty-seven  dollars  a  year;  and  they 
have  a  right  to  feel  indignant  when  they  have  reason  to  suspect 
the  pressure  of  corrupt  practices  or  tampering  in  any  way  with 
the  school  boards  who  control  the  school  money  of  the  districts. 

This  contract  was  void  because  made  by  only  two  of  the  board, 
one  of  whom  had  rendered  himself  incompetent  to  act  by  accept- 
ing pay  from  the  party  contracted  with  for  attending  the  meet- 
ing at  which  the  contract  was  made.  Without  his  vote  in  favor 
of  it,  it  would  not  have  been  made;  hence,  so  far  from  having  the 
sanction  of  two  of  the  board,  the  number  required  By  the  statute 
to  constitute  a  quorum,  it  had  under  the  law  the  sanction  of  but 
one,  and  therefore  had  only  the  semblance  of  a  contract.  Be- 
sides, it  is  a  plain  case  of  money  demanded,  given  (and  received) 
with  intent  to  influence  the  commissioner  in  the  discharge  of  the 
legal  duty  of  attending  the  meeting  and  passing  on  the  question 
of  the  acceptance  of  the  proposed  contract.  I  should  be  reluc- 
tant to  believe  that  his  signing  the  contract  was  also  thus  induced. 
The  first  is  enough  to  require  the  contract  to  be  held  void,  and 
that  much  is  established  by  the  concurrent  testimony  of  both 
parties  to  the  transaction. 

But  it  is  proper  to  add  that  there  is  nothing  in  this  record 
tending  in  the  slightest  degree  to  bring  home  to  the  principal  in 
this  contract  knowledge  or  sanction  of  this  conduct  on  the  part 
of  their  agent;  but,  notwithstanding  their  innocence,  when  they 
come  into  court,  and  insist  upon  its  validity  and  enforcement, 
they  are  met  with  the  maxim  upon  which  the  law  of  agency  rests, 
""Wliat  one  does  through  another,  that  he  does  himself/'  so  far 
as  the  illegality  of  the  contract  itself  is  involved.  The  doctrine 
of  ultra  vires,  in  that  attitude  of  the  transaction,  does  not  apply: 
See  1  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  1180.  Although  the 
principal  may  have  had  nothing  to  do  with  this  tampering  of 
their  agent  with  a  member  of  the  school  board  in  order  to  influ- 
ence him  in  the  discharge  of  his  official  duty,  may  not  have  been 
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privy  to  the  transaction  •  in  any  way,  yet  the  company- sent 
him  out  to  sell  and  contract  in  their  name  and  for  their  benefit; 
^'^^  therefore  they  were  bound  to  see  that  it  was  so  made  as  not 
to  be  a  fraud  on  the  rights  of  the  taxpayers,  and  as  they  claim 
under  it  they  must  take  it  as  tainted  with  these  corrupt  prac- 
tices. 

In  our  view  of  the  facts  of  this  case  and  of  the  law  applicable 
thereto,  the  decree  complained  of  is  right,  and  must  be  affirmed. 


MUNICIPAT.  CORPORATIONS  —  INDEBTEDNESS— PROHIBI- 
TION  AGAINST  CREATING— INJUNCTION  TO  ENFORCE.— Un- 
der a  constitutional  provision  against  incurring  any  indebtedness 
by  a  county  wliich  cannot  be  paid  out  of  ttie  funds  on  hand  and  the 
levy  of  ihe  current  fiscal  year,  orders  issued  by  the  county  to  a  con- 
tractor In  payment  for  the  construction  of  a  courthouse,  payable  out 
of  funds  to  be  raised  from  tax  levies  to  be  made  in  a  subsequent 
year,  are  void:  Merchants'  Nat.  Bank  v.  Spates,  41  W,  Va.  27;  56 
Am.  St.  Rep.  828,  and  note;  monographic  note  to  Beard  v.  Hopkins- 
ville,  44  Am.  St.  Rep.  229-243,  on  what  is  within  the  meaning  of  a 
prohibition  against  municipal  indebtedness.  McBean  v.  Fresno,  112 
Cal.  159;  53  Am.  St.  Rep.  191,  and  note.  A  court  of  equity,  at  the 
Instance  of  a  taxpayer,  may  restrain  municipal  corporations  and  their 
officers  from  making  unauthorized  appropriations  of  the  corporate 
funds,  and  from  making  payments  of  illegal  claims:  Stevens  v.  St. 
Mary's  Training  School,  144  111.  336;  36  Am.  St.  Rep.  438,  and  ex- 
tended note. 

SCHOOLS-NATURE  OF  SCHOOL  DISTRICTS.-An  organized 
school  district,  with  power  to  sue  and  be  sued,  is  merely  a  quasi  cor- 
poration created  for  educational  purposes,  and  is  not,  strictly  speak- 
ing, a  municipal  corporation:  Frans  v.  Young,  30  Neb.  360;  27  Am.  St. 
Rep.  412;  Gaskill  v.  Dudley,  6  Met.  546;  39  Am.  Dec.  750;  Andrews  v. 
Estes,  11  Me.  267;  26  Am.  Dec,  521,  and  note. 

MUNICIPAL  CORPORATION— DUTY  OF  PERSONS  CON- 
TRACTING  WITH,  TO  TAKE  NOTICE  OF  POWERS— SCHOOL 
DISTRICTS.— One  who  contracts  with  a  municipal  corporation  must 
at  his  peril  take  notice  of  the  powers  conferred  by  its  charter,  and 
whether  the  proposed  indebtedness  is  in  excess  of  the  limitation  im- 
posed thereby:  Gutta  Percha  etc.  Mfg.  Co.  v.  Oijalalla,  40  Neb  775; 
42  Am.  St.  Rep.  696;  Smith  v.  Broderiek,  107  Cal.  644;  48  Am.  St. 
Rep.  167.  See  extended  note  to  Orvis  v.  Park  Commrs.,  45  Am.  St. 
Rep.  2,58.  Bonds  fraudulently  issued  by  a  school  district  in  satisfac- 
tion of  a  judgment  already  paid,  create  a  new  liability  against  the 
district,  and,  when  they  cause  its  total  Indebtedness  to  exceed  the 
limit  fixed  by  constitutional  provisions,  a  purchaser  for  value  before 
maturity  is  charged  with  notice  of  that  fact  and  cannot  recover'  First 
Nat.  Bank  v.  District  Tp.,  86  Iowa,  330;  41  Am.  St.  Rep.  489. 

SCHOOLS— SCHOOL  DISTRICTS— POWERS  OF  TRUSTEES- 
ORDERS  PASSED  BY  AN  INTERESTED  BOARD.-An  order  for 
a  requisition  drawn  on  the  county  superintendent  of  public  schools 
by  but  two  of  three  trustees  of  a  school  district,  one  of  whom  is  per- 
sonally Interested  in  the  order,  and  therefore  incompetent  to  act  is 
void  for  want  of  the  sanction  of  a  competent  majority  of  the  board 
of  trustees,  whether  the  interested  trustee  has  acted  fairly  or  unfair- 
ly In  the  matter:  Shakespear  v.  Smith,  77  Cal.  638;  11  Am.  St.  Rep. 
827. 

SCHOOLS-SCHOOL  DISTRICTS-POWER  TO  FURNISH  NEC 
ESSARY  APPLIANCES-HOW  CONSTBUED.-Under  a  stotute  au^ 
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thorizing  school  district  boards  to  provide  "necessary  appendages** 
for  s'cboolhouses  during  the  time  that  schools  are  taught,  there  is  no 
autlio  ity  to  purchase  a  stereoscope  and  stereoscopic  views:  School 
Dlst.  V.  Perkins,  21  Kan.  536;  30  Am.  Rep.  447,  and  note. 

BRIBERY— WHAT  CONSTITUTES.— Bribery  is  corruptly  ofifer- 
Ing,  giving,  or  receiving  anything  of  value  as  an  inducement  to  of- 
ficial action:  Extended  note  to  State  v.  Ellis,  97  Am.  Dec.  711-718. 

CONTRACTS— VOID  BECAUSE  IN  VIOLATION  OF  LAW.— 
Business  transactions  in  violation  of  law  cannot  be  made  the  founda- 
tion of  a  valid  contract:  Buckley  v.  Humason,  50  Minn.  195;  36  Am. 
St.  Kep.  637;  Brooks  v.  Cooper,  50  N.  J.  Eq.  761;  35  Am.  St.  Rep.  793, 
and  rote.  Contracts  which  are  void  at  common  law  because  they  are 
against  public  policy  are  illegal  as  well  as  void,  and  money  expended 
under  them  c-annot  be  recovered:  Harvey  v.  Merrill,  150  Ma^s.  1;  15 
Am.  St.  Rep.  159. 


Stevenson  v.  Kyle. 

[42  West  Virginia,  229.] 

TRUST,  RESULTING.— If  a  person  buys  property  with  the 
money  of  another,  a  trust  results  in  favor  of  the  latter  giving  him 
the  real  ownership,  and  the  property  may  be  followed  througli  any 
transmutations  as  long  as  it  can  be  traced,  unless  the  rights  of  a 
bona  fide  purchaser  for  value  intervene,  in  a  case  where  his  rights 
call  for  protection.  No  subsequent  dealing  with  the  property  with 
the  agent  of  the  trustee  can  remove  its  stamp  as  between  him  and 
his  principal,  the  beneficiary. 

PRINCIPAL  AND  AGENT.— IF  AN  AGENT  SELLS  PROP- 
ERTY OF  HIS  I'RINCIPAL  TAKING  IN  PAYMENT  AN  ORDER 
IN  HIS  OWN  NAME  given  by  the  purchaser  upon  another  person, 
which  the  latter  had  agreed  to  accept,  because  the  agent  owed  him, 
and  in  the  belief  that  he  could  satisfy  tlie  order  by  giving  credit  to 
the  agent  for  the  amount  thereof,  such  order  is  equitably  the  prop- 
erty of  the  principal,  and  he  may  recover  the  amount  thereof  from 
the  acceptor,  though  the  latter  has  already  credited  it  upon  the  obli- 
gation due  to  him  from  the  agent  in  ignorance  of  the  existence  of 
the' rights  of  the  principal. 

PRINCIPAL  AND  AGENT.— If  an  agent  acquires  personal 
property  with  the  funds  of  his  principal,  it  may  be  followed  into  the 
hands  of  a  third  person,  though  innocent,  having  no  notice  of  the 
right  of  the  principal,  who  purchased  for  value,  because  a  third  per- 
son cannot  get  any  better  title  than  the  agent  had. 

Campbell  &  Holt,  for  the  plaintiff  in  error. 

Simms  &  Enslow,  John  S.  Marcum,  and  Herbert  Fitzpatrick, 
for  the  defendant  in  error. 

aso  BEANNON,  J.  Bolin,  as  agent  for  Stevenson,  sold  a 
horse  of  Stevenson  to  Hayslip,  taking  in  payment  an  order  from 
Hayslip  on  Kyle.  Before  taking  the  order,  Bolin  asked  Kyle 
if  he  would  accept  the  order,  and  was  informed  that  he  would. 
At  that  time,  Bolin  owed  Kyle  a  note  for  a  larger  amount  than 
the  order.  Before  the  order  was  drawn,  Hayslip  also  asked  Kyle  if 
Jie  would  accept  an  order  drawn  by  him  in  favor  of  Bolin  for  the 
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horse,  and  Kyle  told  him  that  he  would,  as  Bolin  owed  him,  and 
he  could  thus  utilize  the  order.  Neither  Hayslip  nor  Kyle  knew 
that  the  horse  was  not  Bolin's,  or  of  any  interest  of  Stevensoni 
in  the  transaction.  Bolin  assigned  and  delivered  the  order  to 
Stevenson.  When  Bolin  informed  Kyle  that  he  had  the  order,. 
Kyle  credited  its  amount  on  Bolin's  note  to  him,  but  never  had 
possession  of  the  order.  When  Stevenson  presented  the  order 
to  Kyle  for  payment,  Kyle  told  him  he  had  applied  it  on  Bolin's 
note,  and  refused  to  pay  to  Sterenson;  and  Stevenson  sued  before 
a  justice,  and,  on  appeal  to  the  circuit  court,  there  were  a  verdict 
of  a  jury  and  judgment  in  favor  of  Kyle,  and  Stevenson  brings, 
the  case  here. 

It  is  clear  that  when  Bolin,  as  agent  for  Stevenson,  sold  his 
horse  to  Hayslip,  and  for  its  price  took  the  order  in  his  owjt 
name,  that  order  was  Stevenson's,  though  the  legal  title  to  the- 
order  vested  in  Bolin,  because  of  the  relation  of  principal  and 
agent;  and  it  falls  under  that  ordinary  rule  that  where  one, 
especially  in  trust  relation,  buys  property  ^'^^  with  the  funds  of 
another,  a  trust  results  for  him  whose  money  acquired  it,  giving^ 
him  the  real  ownership,  and  this  no  matter  whether  property 
be  turned  into  notes  or  other  securities,  or  vice  versa;  and  it  will 
be  followed  through  any  transmutations  as  long  as  it  can  be 
traced,  unless  the  right  of  a  bona  fide  holder  for  value  intervene 
in  those  cases  where  his  rights  call  for  his  protection:  Story  on. 
Agency,  sec.  229;  Mechem  on  Agency,  sec.  780;  Pumphry  v. 
Brown,  5  W.  Va.  307;  Hamilton  v.  Steel,  22  W.  Va.  348;  Far- 
mers' etc.  Bank  v.  King,  98  Am.  Dec.  215.  Where  the  subject 
is  money  current  or  negotiable  paper  going  into  the  hands  of  one 
for  value,  without  notice,  it  is  different:  Mechem  on  Agency,, 
sec.  786;  Story  on  Agency,  sec.  228.  Where  once  the  character 
of  trust  is  stamped  upon  the  property,  no  subsequent  dealing 
with  it  by  the  agent  or  trustee  can  remove  its  stamp  as  between 
him  and  the  principal  or  beneficiary:  Heiskell  v.  Powell,  23  W. 
Va.  717.  And,  where  an  agent  acquires  personal  property  with 
funds  of  his  principal,  it  may  be  followed  into  the  hands  of  third 
persons,  though  innocent,  having  no  notice  of  the  right  of  the' 
principal,  who  purchase  for  value,  as  that  third  person  can  get  no- 
better  title  than  has  he  from  whom  the  third  person  derives  title: 
Mechem  on  Agency,  sec.  784;  Story  on  Agency,  sec.  229.  This 
doctrine  avails  at  law:  2  Story's  Equity  Jurisprudence,  sees.  1258, 
1259.  The  agent  cannot  apply  it  to  pay  his  debt.  If  he  does, 
the  principal  may  follow  and  recover  it.  The  agent  cannot  apply 
it  to  his  debt,  nor  release  a  debt  of  his  principal:  Mechem  oa 
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Agency,  sees.  789,  790.  Therefore  this  order  was  Stevenson's, 
and  Kyle  could  not,  even  with  Bolin's  knowledge  or  consent,  ap- 
ply it  on  Bolin's  note.  But  it  was  Kyle's  own  act,  and,  when  he 
credited  the  amount  of  the  order,  Bolin  had  not  delivered  it  to 
Kylfe,  but  either  Bolin  or  Stevenson  had  it.  He  did  not  buy  the 
order,  but,  on  his  own  motion,  credited  its  amount  on  Bolin's 
note  to  himself.  The  order  given  by  Hayslip  to  Bolin  was  an 
assignment  for  so  much  of  any  indebtedness  of  Kyle  to  Hayslip: 
First  Nat.  Bank  v.  Kimberlands,  16  W.  Va.  555.  So  this  order 
gave  Stevenson  an  assignment  of  so  much  of  any  fund  that  might 
be  in  Kyle's  hand  belonging  to  Hayslip,  and  Kyle  could  not 
eifectually  apply  it  to  Bolin's  debt  to  him. 

But  next  the  question  comes  up:  Was  there  such  a  fund  *^* 
in  Kyle's  hands  of  Hayslip  as  was  capable  of  being  assigned  b^ 
the  order?  The  thing  assigned  must  have  a  real  or  potential 
existence:  Wiant  v.  Hays,  38  W.  Va.  681,  685;  Field  v.  Mayor 
etc.,  57  Am.  Dec.  440.  Who,  if  anybody,  owed  Hayslip?  That 
corporation  called  the  county  court  of  CaBell  county — not  Kyle, 
the  sheriff;  for  that  court  was  to  pay  Hayslip,  who  was  assessor. 
It  was  to  allow  or  disallow  his  compensation,  and  issue  a  draft  on 
the  sheriff  to  pay,  but  never  until  that  draft  issued  would  Kyle, 
the  sheriff,  be  under  any  obligation  to  pay,  and  then  not  as  an 
individual,  but  officially,  as  sheriff  and  ex  officio  county  treas- 
urer. It  does  not  appear  that  the  county  court  had  even  allowed 
Hayslip's  salary,  or  issued  a  draft  for  it  on  this  sheriff.  There- 
fore, there  was  not  yet  in  his  hands  anything  which  we  could  say 
had  either  a  real  or  potential  existence.  As  the  assessor  was  in 
the  employ  of  the  public,  we  may  say  that  his  demand  upon  the 
county  had  such  an  existence  that  an  order  to  the  county  court 
from  Hayslip  would  have  passed  it;  but  we  cannot  say  the  same 
of  an  order  on  Kyle,  when  it  does  not  appear  there  was  a  cent  in 
his  hands.  And  there  is  another  reason  against  the  efficacy  of 
that  order  as  an  assignment  of  Hayslip's  salary  as  an  assessor, 
and  that  is  that  the  salary  or  compensation  of  a  public  officer 
is  not  assignable,,  because  this  would  permit  the  public  service 
to  be  prejudiced  and  undermined  by  the  transfer  to  strangers  of 
funds  appropriated  to  salaries.  If  it  were  allowed,  the  assignee, 
by  notice  to  the  government  or  its  subagents,  would  be  entitled 
to  receive  pay  directly,  and  take  the  place  of  their  assignors  in 
respect  to  the  emoluments,  leaving  the  duties  yet  to  be  performed 
as  a  barren  charge  to  be  borne  by  the  assignors.  Needy  officers, 
under  present  pressure,  would  assign  their  future  pay,  and  then 
neglect  the  public  service.    They  would  assign  away  the  bread 
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from  their  mouths.  So  that  the  behests  of  the  public  service 
and  of  the  officers  both  concur  in  branding  assignments  of  com- 
pensation for  future  service  as  contrary  to  public  policy,  as  de- 
tracting from  efficiency.  And  is  the  government  or  the  county 
court  or  other  subagency  of  the  state  government  to  be  embroiled 
in  conflicting  claims  to  salary  or  compensation?  Where  would  its 
complications  ^^^  end?  If  such  an  assignment  is  tolerated,  we 
must  tolerate  it  for  fractions,  and  compel  the  county  treasurer 
to  pay  part  to  one,  parts  to  others.  Of  course,  this  would  never 
do.  Public  policy  and  the  orderly  dispatch  of  public  business 
would  forbid  this.  We  do  not  know  whether  the  order  was  for 
past  or  future  service  of  the  assessor,  but  from  its  date  of  the 
14th  of  July,  I  take  it  that  it  was  for  then  continuing  service,  and 
may  as  well  be  said  to  apply  to  future  as  to  past  service;  and  I 
understand  that  no  assignment  of  quarterly,  annual,  or  other 
compensation,  payable  at  stated  intervals,  can  be  made  in  the  mid- 
dle of  the  quarter  or  year  for  services  continuing,  and  not  then 
complete.  As  only  past  service  is  assignable,  the  plaintiff  must 
show  that  the  service  had  been  performed  at  the  date  of  the 
assignment.  The  allowance  is  annual  to  an  assessor,  and  some 
of  the  service  was  not  yet  performed.  I  do  not  see  clearly  why 
public  policy  should  not  prohibit  the  assignment  of  pay  for  past 
as  well  as  future  service,  but  the  books  do  draw  this  distinction 
Mechem  on  Public  Offices,  874;  Bliss  v.  Lawrence,  58  I^.  Y.  442 
17  Am.  Eep.  273;  Bowery  Nat.  Bank  v.  Wilson,  122  N.  Y.  478 
19  Am.  St.  Eep.  507;  Field  v.  Chipley,  79  Ky.  260;  42  Am.  Eep 
215;  Eobertson  v.  Eobinson,  65  Ala.  610;  39  Am.  Eep.  17 
Story's  Equity  Jurisprudence,  sec.  1040  d;  Schloss  v.  Hewlett, 
81  Ala.  266;  note  to  Skipper  v.  Stokes,  94  Am.  Dec.  650;  Bangs 
V.  Dunn,  66  Cal.  72.  So,  I  conclude,  both  for  the  reason  that 
there  was  in  Kyle's  hand  no  fund,  and  also  because  its  assign- 
ment was  invalid,  that  the  order  in  question  vested  nothing  on 
which  recovery  could  be  had. 

If  it  be  said  that  before  Bolin  took  the  order  he  asked  Kyle 
if  it  would  be  good,  and  Kyle  said  "Yes,"  it  is  to  be  said  that 
Kyle  understood  that  his  debtor,  Bolin,  who  owed  Kyle  much 
more  than  the  order,  was  to  be  its  payee,  and  it  was  not  hinted 
to  Kyle  that  Stevenson  was  to  be  its  beneficiary.  He  had  a  reason 
for  running  the  risk  that  Hayslip  would  get  an  order  from  the 
county  court  on  him,  and  that  was  that  he  might  get  so  much 
fls  the  order  called  for  on  Bolin's  note  to  him;  and  he  stated  to 
Hayslip,  when  asked  by  Hayslip  if  he  might  draw  the  order, 
that  Bolin  owed  him  and  he  could  thus  utilize  the  order;  but  he 
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had  no  such  reason  for  agreeing  to  pay  the  order  to  another 
who  did  ***  not  owe  him.  His  assent  to  the  order  would  estop 
him  from  allowing  it  to  Bolin,  but  would  not  deprive  him  of 
right  to  protest  it  against  Stevenson,  for  he  was  guilty  of  na 
conduct  which  would  estop  him  from  denying  payment  to  Steven- 
son. 

Affirmed. 

TRUS1«— RESULTING— PURCHASE  OF  PROPERTY  WITH 
FUNDS  OF  ANOTHER.— When  laud  is  purchased  and  paid  for  by 
one  person,  but  the  conveyance  is  made  to  another,  the  law  ordinarily 
implies  a  trust  in  favor  of  the  former:  Decli  v.  Tabler,  41  W.  Va. 
332;  56  Am,  St.  Rep.  837,  and  note;  Riley  v.  Martinelli,  97  Gal.  575; 

33  Am.  St.  Rep.  209,  and  note.  Implied  or  resulting  trusts  arise  when 
land  is  purchased  in  the  name  of  one  person  with  the  money  of  an- 
other, or  wheu  a  purchase  of  land  is  made  by  a  trustee,  in  his  own 
name,  with  trust  money;  or  when  such  purchase  is  made  by  a  part- 
ner In  his  own  name  with  partnership  funds;  or  when  a  conveyance 
has  been  obtained  by  fraud  or  in  similar  cases:  Tanney  v.  Tanney, 
159  Pa.  St.  277;  39  Am.  St.  Rep.  678. 

TRUSTS-RIGHT  TO  TRACE  TRUST  FUNDS.— A  cestui  que 
trust  has  the  right  to  follow  trust  funds  and  to  appropriate  to  him- 
self the  property  into  which  such  funds  have  been  changed,  together 
with  the  increased  value  of  such  property,  provided  the  funds  can 
be  clearly  ascertained,  traced,  and  identified,  and  the  rights  of  bona 
fide  purchasers  do  not  intei'vene:  Holmes  v.  Oilman,  138  N.  Y.  369; 

34  Am.  St.  Rep.  463.  See  extended  notes  to  Union  Nat.  Banli  v. 
Goetz,  32  Am.  St.  Rep.  125-130,  and  Ferehen  v.  Arndt,  46  Am.  St.  Rep. 
608-610. 

PRINCIPAL  AND  AGENT— UNAUTHORIZED  DISPOSITION 
BY  AGENT  OF  PRINCIPAL'S  PROPERTY— EFFECT  OF.— One 
who  intrusts  the  possession  and  control  of  personal  property  to  an 
agent,  who  sells  it  without  authority,  and  without  the  knowledge  of 
his  principal,  is  not  estopped  from  claiming  it  in  the  hands  of  an  in- 
nocent purchaser  witliout  notice,  though  the  agent  was  a  dealer  in 
property  of  like  character:  Gilman  Linseed  Oil  Co.  v.  Norton,  89 
Iowa,  434;  48  Am.  St.  Rep.  400,  and  note.  See  note  to  Greenberg  v. 
Whitcomb  Lumber  Co.,  48  Am.  St.  Rep,  922,  and  extended  note  to 
Velsiau  v.  Lewis,  3  Am.  St.  Rep.  201.  Sale  or  disposal  by  agent, 
witliout  authority,  of  property  of  principal,  other  than  money,  may 
be  disavowed  and  set  aside,  even  in  the  case  of  a  bona  fide  purchas- 
er: Lime  Rocli  Banlc  v.  Plimpton,  17  Piclj.  159;  28  Am.  Dec.  286. 
See,  also,  Overseers  y.  Virginia  Bank.  2  Gratt.  544;  44  Am.  Dec.  8d9. 
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PRACTICE— VARIANCES,  WHEN  NOT  MATERIAL.— Tho 
fact  thjt  the  plaintiff  in  a  complaint  to  recover  damages  for  Injuries 
to  a  lot  describes  his  estate  as  that  of  a  reversioner,  when  it  was 
that  of  a  remainderman,  is  an  Immaterial  variance. 

MUNICIPAL  CORPORATIONS— LIABILITY  OF  FOR  NOT 
FURNISHING  DRAINS.— A  municipality  is  not  bound  to  furnish 
drains  to  relieve  a  lot  upon  a  street  of  surface  Avater,  whether  its 
own  or  that  flowing  from  other  premises.  It  has  discretion  whether 
to  make  drains  or  sewers  or  not. 

MUNICIPAL  CORPORATION- LIABILITY  FOR  DAMMING 
UP  WATER  IN  GRADING  STREETS.— Though  a  change  In  the 
grade  of  a  street  prevents  surface  water  from  flowing  away  from  a 
lot,  or,  in  other  words,  dams  it  up,  the  municipality  is  not  answerable 
to  the  owner,  if  the  worli  was  done  without  negligence,  and  with 
reasonable  skill,  and  in  the  usual  way  of  doing  such  work  and  the 
damage  is  a  mere  incident  thereof. 

MUNICIPAL  CORPORATIONS— LIABILITY  FOR  THROW- 
ING SURFACE  WATERS  UPON  A  LOT  BY  GRADING  STREETS. 
Though,  by  a  change  in  the  grade  of  a  street,  surface  water  is  thrown 
upon  a  lot  from  such  street,  the  municipality  is  not  liable  if  the 
water  flowing  from  such  street  is  merely  surface  water,  and  is  not 
collected  in  large  quantities  and  thrown  upon  the  lot  by  means  of  a 
gutter  or  other  artificial  channel. 

CONSTITUTIONAL  LAW— DAMAGING  PROPERTY.— The- 
provision  in  a  constitution  providing  that  property  shall  neither  be 
taken  nor  damaged  for  a  public  use  without  just  compensation  does 
not  render  a  municipality  liable  to  a  lotowner  whose  property  is  dam- 
aged by  a  change  in  the  grade  of  a  street  whereby  surface  waters 
are  thrown  upon  it,  if  a  private  individual  or  corporation  might  have 
Inflicted  a  like  injury  to  a  lotowner  without  being  answei'able  to  him 
therefor.  In  other  words,  this  provision  of  the  constitution  was  not 
designed  to  make  municipal  corporations  liable  to  make  compensa- 
tion in  damages  when  an  individual  would  not  have  been  liable  for 
causing  injuries  or  damages  of  the  same  character, 

REVERSIONER  AND  LIFE  TENANT  —  RESPECTIVE 
RIGHT  TO  RECOVER  FOR  INJURIES  TO  PROPERTY.— If  there 
is  a  tenant  for  years  or  life  in  the  actual  possession  of  real  property, 
he  can  sue  and  recover  damages.for  any  trespass  affecting  his  imme- 
diate interest,  and  the  reversioner  or  remainderman,  if  the  act  does 
a  permanent  injury  to  the  inheritance,  may  sue  as  to  that.  The 
claims,  however,  of  the  tenant  and  the  reversioner  or  remainderman 
are  separate  and  distinct,  and  the  damages  sustained  by  both  cannot 
be  recovered  in  an  action  brought  by  one  of  them  only. 

REVERSIONER  OR  REMAINDERMAN— WHEN  DEEMED 
DAMAGED  BY  INJURIES  TO  PROPERTY.— If  the  injury  Is  of  a 
permanent  nature,  deteriorating  the  market  value  to  property,  so 
that  if  the  remainderman  or  reversioner  were  to  sell,  it  would  fetch 
less  money  in  tlie  market,  there  is  damage  to  the  reversion  or  re- 
mainder for  which  he  is  entitled  to  recover.  If  the  same  act  affects 
both  his  estate  and  that  of  the  tenant  in  possession,  the  damages  are 
apportionable  between  them,  the  tenant  recovering  only  for  damage 
to  his  present  enjoyment  during  his  term  if  it  affects  the  entire  term, 
and  the  remainderman  or  reversioner  only  for  the  damages  to  hlSi 
remainder  or  reversion. 

MUNICIPAIJTY— EVIDENCE  TO  CHARGE.— If  It  Is  claim- 
ed that  Injury  has  been  done  to  real  property  "by  a  city,  and  It  ap- 
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pears  that  the  work,  Instead  of  being  done  by  the  city,  was  done  by 
a  railway  company  under  its  general  authority,  the  records  of  the 
common  council  must  be  produced,  if  accessible,  to  show  such  au- 
thority on  the  part  of  the  railway  company. 

MUNICIPALITl'— WHEN  NOT  LIABLE  FOR  A  CHANGE 
IN  THE  GRADE  OF  A  STREET.— If  the  grade  of  a  street  is 
charijjed  by  a  street  railway  company  under  authority  conferred  by 
-a  municipality,  the  granting  of  such  authority  or  license  does  not 
render  the  municipality  liable  for  the  action  of  the  railway.  The 
license  thus  granted  by  the  railway  does  not  deprive  the  abutting 
property  owner  of  his  proprietary  right  In  the  street  nor  of  his  reme- 
dy to  recover  from  the  railway  company  any  damages  inflicted  by  it. 

JURY  TRIAL.— A  PARTY  HAS  A  RIGHT  TO  HAVE  AN  IN- 
STRU(jTiON  given  in  his  words,  if  it  is  correct  in  law  and  unam- 
biguous. 

APPELLATE  PRACTICE— PRESUMPTION  AGAINST  ER- 
ROR.—If  an  Instruction  complained  of  has  been  lost  or  does  not  ap- 
pear in  the  record,  it  will  be  presumed  to  have  been  free  from  en.x)r. 

Caldwell  &  Caldwell,  for  the  plaintiff  in  error. 

William  H.  Heaxne,  for  the  defendant  in  error. 

^^^  BEANNON",  J.  This  was  an  action  by  Sabina  Jordan 
against  the  city  of  Benwood  to  recover  damages  for  injury  to  her 
lot  of  land  by  reason  of  change  of  grade  of  a  street  and  alley  on 
which  the  lot  abuts,  resulting  in  judgment  against  the  city,  which 
took  this  writ  of  error  and  supersedeas. 

One  question  is,  whether  there  is  a  material  variance  between 
declaration  and  evidence,  in  the  fact  that  the  declaration  states 
the  plaintiff's  estate  in  the  lot  to  be  one  in  reversion,  whereas  the 
evidence  shows  it  to  be  one  in  remainder.  The  declaration  al- 
leges the  plaintiff  to  be  owner  of  a  messuage,  in  possession  of 
"James  McAuliff,  as  tenant  to  Bridget  Clark,  who  then  was  and 
still  is  the  owner  of  a  life  estate  for  her  own  life  in  said  messuage 
and  premises,  the  reversion  thereof,  after  the  termination  of  said 
life  estate  of  said  Bridget  Clark,  ^;hen  and  still  belonging  to  the 
plaintiff."  Here  is  a  statement  of  a  reversion  after  the  termina- 
tion of  a  given  life  estate,  whereas  the  evidence  discloses  a  will 
giving  the  lot  to  Bridget  Clark  for  life,  with  remainder  to 
Sabina  Jordan.  The  pleader  has  only  misnamed  the  estate  of 
•Sabina  Jordan  in  calling  it  a  "reversion"  instead  of  a  "femain- 
-der,"  but  he  has  stated  the  plaintiff's  estate  to  be  an  estate  in  fee 
after  the  termination  of  a  given  life;  and  what  is  there  in  the 
mere  misnaming,  the  substance  appearing?  No  surprise  results 
to  the  other  side.  "Reversion'*  and  "remainder"  mean  different 
things  as  regard  the  manner  of  derivation  of  title;  and,  in  certain 
instances,  the  omission  to  distinguish  between  them  accurately 
might  be  material;  but  they  both  mean  an  estate  after  the  ter- 
mination of  a  particular  estate,  and  failure  to  discriminate  in 
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this  case  hurts  no  one;  the  defendant  being  told  just  what  right 

in  the  plaintill  has  been  injured.     C/Ourts  must  look  at  substance. 

^^*  The  claim  of  the  plaintiff  for  recovery  is,  that  a  street  and 
alley  had  been  raised  in  grade,  and  that,  owing  to  this,  surface 
water  of  her  own  lot  and  some  from  other  lots  and  streets,  cast 
upon  her  lot  by  reason  of  the  change  of  grade,  was  kept  on  her  lot,, 
whereas,  before,  this  water  had  gone  into  a  drain  on  McMechen 
street.  The  case  presents  the  question.  Is  a  town  or  city  bound 
to  furnish  drains  to  relieve  a  lot  upon  a  street  of  its  surface 
water,  whether  its  own  or  that  flowing  upon  it  from  other  prem- 
ises? I  answer,  "No."  It  has  discretion  whether  to  make 
drains  or  sewers  or  not:  Mendel  v.  Wheeling,  28  W.  Va.  233,  243; 
57  Am.  Eep.  664;  24  Am.  &  Eng.  Ency.  of  Law,  942;  2  Dillon 
on  Municipal  Corporations,  4th  ed.,  sees.  949,  1041,  1046. 

Another  question  is:  Suppose  the  change  of  grade  of  a  street 
prevents  the  surface  water  from  flowing  away  from  land — dams 
it  up  even — is  the  municipal  corporation  liable  for  damages  te 
the  landowner?  Answering  this  question,  we  meet  with  a  vol- 
ume of  legal  authority,  and  apparently  very  variant.  There  are 
tw^o  rules — one  called  the  "civil-law  rule,"  the  other  the  "com- 
mon-law rule,"  though  it  seems  it  did  not  originate  in  England. 
Most  of  our  states  have  adopted,  as  the  basis  of  decision  in  the 
main,  the  common-law  rule,  but  some  have  adopted  the  civil-law 
rule  as  the  more  just  and  logical.  The  civil-law  rule  is  expressed 
in  the  Code  Napoleon  thus:  "The  owner  of  the  lower  ground  is 
bound  to  receive  from  the  higher  ground  the  water  which  nat- 
urally flows  down  without  the  human  hand  contributing  to  its 
course.  The  owner  of  the  lower  ground  is  not  permitted  to 
make  a  dike  to  prevent  such  flowing.  The  owner  of  the  higher 
ground  can  do  nothing  to  aggravate  the  servitude  or  easement 
of  the  lower  ground."  Under  this  law,  neither  of  these  owners 
can  stop  surface  water.  Very  different  is  the  common-law  rule. 
It  says  each  owner  may  fight  surface  water  as  he  chooses.  He 
may  use  it  all,  divert  it  away  from  the  lower  land,  may  prevent 
its  invasion  of  his  own  land,  and  thus  dam  it  up  on  his  neighbor's 
land.  He  may,  in  the  use  of  his  land,  cause  it  to  flow  differently 
upon  his  neighbor's  from  what  it  did  before.  Gould  on  Waters, 
section  263,  very  clearly  states  the  basic  principle  thus:  ''Water 
spread  over  the  surface  of  land,  or  gathering  in  ^*®  natural  de- 
pressions, or  into  swamps  or  bayous,  or  percolating  the  soil  be- 
neath the  surface,  if  flowing  in  no  definite  channel,  does  not 
constitute  a  watercourse,  and  is  not  subject  to  the  law  regulating 
riparian  owners.    By  the  common-law,  no  rights  can  be  claimed 
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jure  naturae  in  the  flow  of  surface  water,  and  its  detention,  ex- 
pulsion, or  diversion  is  not  an  actionable  injury,  even  when  injury 
results  to  others":  24  Am.  &  Eng,  Ency.  of  Law,  907,  917;  ex- 
tended notes  to  Gray  v.  Mc Williams,  98  Cal.  157;  35  Am.  St.  Rep. 
163;  21  Law.  Eep.  Ann.  593;  2  Dillon  on  Municipal  Corporations, 
ffec.  1039;  3  Minor's  Institutes,  18;  Bowlsby  v.  Speer,  86  Am. 
Dec.  216;  Washburn  on  Easements,  489,  495,  499;  Martin  v.  Jett, 
32  Am.  Dec.  120,  and  valuable  full  note  on  page  123;  Mayor  etc. 
V.  Sikes,  94  Ga.  30;  47  Am.  St.  Eep.  132.  The  common-law 
rule  recognizes  the  old  maxim  respecting  ownership  of  real  prop- 
erty, and  is  based  on  it,  "Cujus  est  solum,  ejus  est  usque  ad 
ipoelum."  Any  other  rule  would  be  a  restraint  upon  ownership. 
Without  it  a  man  building  houses,  wall,  or  fences,  or  even  in 
works  of  agriculture,  would  be  open  to  constant  assault.  Of 
course,  it  is  to  be  so  applied  as  not  to  violate  reason.  The 
common-law  rule  has  been  recognized  as  applicable  in  the  mother 
state  of  Virginia  in  Norfolk  etc.  R.  R.  Co.  v.  Carter,  91  Va.  587. 
There  is  no  pointed  West  Virginia  case.  Gillison  v.  Charleston, 
16  W.  Va.  282,  37  Am.  Rep.  763,  and  Knight  v.  Brown,  25  W. 
Va.  808,  recognize  the  general  rule  inferentially.  By  some  cases 
it  has  been  more  rigidly  applied  to  the  exemption  of  the  lotowner 
using  his  lot  as  he  pleases,  and  municipal  corporations,  than  as  to 
country  lands;  but  the  better  thought  is,  that  the  rule  is  the  same 
in  both  cases.  Therefore  the  city  of  Benwood  would  not  be  lia- 
ble for  obstructing  the  flow  of  surface  water  from  this  lot  in  rais- 
ing the  street  grade,  if  the  work  was  done  without  negligence, 
and  doing  its  work  with  reasonable  skill,  in  the  usual  way  of 
doing  such  work,  and  the  damage  a  mere  incident  of  the  work: 
2  Dillon  on  Municipal  Corporations,  sec.  1051,  cl.  1. 

Another  question  is.  Is  the  city  liable  for  surface  water  which 
its  work  for  the  first  time  brought  upon  the  plaintiff's  lot  from 
other  premises  than  hers?  Here  we  meet  with  some  trouble. 
There  are  various  and  variant  decisions,  even  where  the  common 
or  civil-law  rule  prevails.  The  ^^"^  city  is  engaged  in  lawful  work 
on  its  own  ground,  and  it  happens  that,  from  it,  some  surface 
water  is  changed  in  its  course,  and  thrown  on  another's  lot,  thus 
increasing  the  quantity  on  that  lot.  This  is  not  actionable,  but 
damnum  absque  injuria,  where  the  common-law  rule  holds,  just 
the  contrary  to  the  civil-law  rule,  which,  as  above  quoted,  says 
that  "the  owner  of  the  higher  ground  can  do  nothing  to  aggra- 
vate the  servitude  or  easement  of  the  lower  ground."  If  you  logi- 
cally apply  the  common-law  rule,  yon  must  say  that  if,  in  the  use 
of  his  land,  one  stops  surface  water  in  its  natural  course,  and  turns 
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it  in  another  direction,  whereby  it  goes  upon  land  of  another 
fus  it  never  had  done  before,  yet  there  is  no  right  of  action  for 
this,  because  the  letter  of  the  common-law  rule  is  that  surface 
water  is,  like  waters  of  the  sea,  an  enemy,  which  each  may  fight, 
an<!^  which  he  may  consume,  repel,  or  expel,  without  regard  to 
any  injury  thereby  occasioned  to  another  proprietor:  Mayor  etc. 
T.  Sikes,  94  Ga.  30;  47  Am.  St.  Eep.  132;  note  to  Kansas  City  etc. 
E.  E.  Co.  V.  Smith,  48  Am.  St.  Eep.  588;  Missouri  Pac.  Ey.  Co. 
Y.  Keys,  55  Kan.  205;  49  Am.  St.  Eep.  249,  and  note  253.  Here 
we  meet  two  fundamental  maxims  of  the  law,  old  as  the  cen- 
turies, in  regarding  which  the  courts  have  given  a  wilderness  of 
•conflicting  decisions,  often  governed  by  the  particular  cases  be- 
fore them,  and,  indeed,  in  presence  of  these  maxims,  courts  can 
do  little  better.  The  effect  of  one  of  these  maxims  is,  "He  who 
owns  the  soil  owns  it  down  to  the  center  of  the  earth  and  up 
to  the  skies";  that  is,  he  has  complete  and  perfect  dominion. 
The  effect  of  the  other  maxim  is,  "Bo  use  thine  own  that  thou 
dost  not  injure  another."  I  repeat,  that  if  one,  in  using  his 
own  land,  diverts  surface  water  from  its  usual  course,  and  it 
turns  upon  another's  land,  where  it  never  before  has  gone,  no 
action  lies,  where  the  common-law  rule  prevails.  He  has  the 
right  to  shut  out  surface  water,  thus  easting  it  back  on  his  im- 
mediate neighbor,  and,  if  it  goes  from  him  to  visit  another  whom 
it  never  knew  before,  it  is  no  matter:  24  Am.  &  Eng.  Ency.  of 
Law,  907,  917;  authorities  last  above  cited;  Gould  on  Waters, 
sees.  267,  268;  Washburn  on  Easements,  4th  ed.,  494;  Angell  on 
Watercourses,  sec.  108a;  Lynch  v.  Mayor  etc.,  76  N.Y.eO;  32  Am. 
Eep.  271;  Gannon  v.  Hargadon,  10  Allen,  ^^^  106;  87  Am.  Dec. 
€25,  and  note;  Atchison  etc.  E.  E.  Co.  v.  Hammer,  22  Kan.  763; 
31  Am.  Eep.  216;  O'Connor  v.  Fond  Du  Lac  etc.  Ey.  Co.,  52  Wis. 
526;  38  Am.  Eep,  753.  But  this  rule  seems  harsh,  applied  without 
limitation,  and,  even  where  the  common-law  rule  was  the  basis 
or  standard  of  decision,  an  exception  was  recognized.  While 
recognizing  the  right  of  the  owner  of  the  higher  field  or  lot  to 
throw  his  surface  water  upon  the  lower,  even  if,  in  the  use  of  his 
land,  it  changed  or  increased  the  flow  upon  the  lower  field  or  lot, 
yet  it  must  not  be  collected  in  a  body,  and  in  such  body  or  mass 
oast  upon  that  lower  field  or  lot.  So  say  our  cases  of  Gillison  ▼. 
Charleston,  16  W.  Va.  283,  37  Am.  Eep.  763,  and  Knight  v. 
Brown,  25  W.  Va.  808,  So  says  the  civil  law,  as  we  have  seen. 
So  say  many  authorities,  even  where  the  common  law  is  adopted: 
Norfolk  etc.  E.  E,  Co.  v.  Carter,  91  Ya.  587  (opinion),  and  cases 
cited.     If,  from  one's  own  use  of  his  land,  surface  water  natur- 
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ally  flows  in  different  directions  or  quantity  upon  another's  land, 
as  a  mere  consequence  or  result  of  such  use,  no  actionable  injury 
as  done;  but  he  has  no  right  to  "collect  the  water  in  artificial 
channels, and  discharge  it  on  an  adjacent  pr.oprietor.  This  is  alike 
the  rule  of  the  common  and  civil  law.  And  a  municipal  corpo- 
ration has  no  greater  right  in  this  respect  than  a  private  land- 
owner"— is  the  rule  stated  in  Gould  on  Waters,  section  271.  In 
Field  V.  Inhabitants  of  West  Orange,  36  N.  J.  Eq.  118,  admitting 
the  general  common-law  rule  as  to  surface  water,  it  was  held  that 
a  town  cannot,  "discharge  water  drainage  from  the  surface  of  its 
streets  on  private  lands  in  such  quantities  as  to  impair  value  and 
use  of  them."  There  they  conducted  the  water  by  new  channels 
in  unusual  quantity.  "Cities  and  towns  have  no  greater  rights 
than  individuals  to  collect  in  artificial  channels  upon  their  streets 
and  highways  mere  surface  water,  distributed  in  rain  and  snow 
over  large  districts,  and  precipitate  it  upon  the  premises  of  a  pri- 
vate owner,  or  construct  ditches  upon  private  lands  for  public 
use  without  compensation," 

"A  municipal  corporation  is  liable  for  throwing  water,  collected 
in  large  quantities  in  a  street,  or  in  the  gutter  of  a  street,  upon 
the  land  of  a  private  owner,"  says  Gould  on  Waters,  section  272, 
on  the  authority  of  many  cases.  Judge  Cooley,  in  his  work  on 
Torts,  page  580,  cited  in  Gillison  v.  ^^®  Charleston,  16  W.  Va. 
302,  37  Am.  Rep.  763,  says  the  same — ^that  while  towns  are  not 
compelled  to  make  gutters  to  protect  owners  against  surface  water 
from  public  ways,  yet  if  they  actually  construct  such  as  must 
carry  water  on  adjacent  lands,  they  are  as  much  liable  as  if  they 
had  sent  their  servants  upon  them.  "One  proprietor  has  no 
right  to  cause  a  flow  of  surface  water  from  his  own  land  over  that 
of  his  neighbor  by  collecting  it  in  drains,  culverts,  or  artificial 
channels,"'  say  Augell  on  Watercourses,  sec.  108;  24.  Am.  &  Eng. 
Ency.  of  Law,  549;  2  Dillon  on  Municipal  Corporations,  sec.  1042, 
and  note;  opinion  in  Lynch  v.  Mayor  etc.,  76  N".  Y.  60;  32  Am. 
Eep.  271.  See,  specially,  2  Dillon  on  Municipal  Corporations,  sec. 
1051,  cl.  3.  This  exception  needs  to  be  emphasized,  because  it  is 
a  logical  exception  to  the  generality  of  its  application,  and  essen- 
tial to  bar  it  from  sheltering  many  instances  of  injustice.  These 
doctrines  apply  where  the  water  goes  to  other  land,  where  it  did 
not  go  before,  as  will  be  seen  from  some  of  the  authorities:  Angell 
on  Watercourses,  sec.  108,  et  seq.  I  do  not  understand  this  case 
as  falling  under  this  exception.  The  same  rules  apply  to  8 
municipal  or  railroad  corporation  as  to  an  individual:  Opinion  in 
Norfolk  etc.  E.  E.  Co.  v.  Carter,  91  Va.  587,  692;  Gould  on 
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Waters,  sec.  273;  Lynch  v.  Mayor  etc.,  76  N.  Y..  60;  32  Am. 
Eep.  271;  2  Dillon  on  Municipal  Corporations,  sec.  1051,  cl.  3» 
If  a  city,  in  changing  grade,  causes  water  collecting  on  its  streets, 
flowing  therefrom  merely  as  surface  water,  to  go  on  adjoining 
land,  it  is  not  liable  for  damages:  Gould  on  Waters,  sec.  269. 

Another  question  in  this  connection  has  been  argued  and  calls 
for  decision.  It  is  this:  Though  a  municipal  corporation  may 
be  not  liable  for  such  injury  from  surface  water  at  common  law, 
there  is  the  clause  of  the  constitution  that  private  property  shall 
be  neither  taken  nor  damaged  for  public  use  without  just  com- 
pensation; and  does  not  this  alter  the  case?  This  clause  origi- 
nally provided  against  only  what  was  a  "taking"  of  property  for 
public  use,  and  not  against  what  only  damaged  it  consequentially, 
and  was  not  a  taking;  and  the  word  "damaged"  was  first  put  in 
the  constitution  of  1872  to  cure  this  hardship.  It  was  not  de- 
signed to  put  on  the  state,  or  upon  counties  or  municipal  cor- 
porations as  subordinate  parts  of  state  government,  a  burden  not 
resting  on  private  corporations  or  individuals  ^^^  under  the- 
same  circumstances.  If  an  individual  or  private  corporation 
were,  in  lawful  work,  to  hurt  a  citizen's  land,  as,  for  instance,  by 
an  embankment  rendering  access  to  it  dangerous  or  inconvenient^ 
the  corporation  would  have  been  liable;  but  a  town  or  city  would 
not,  because  of  its  being  a  city  or  town,  engaged  in  a  govern- 
mental operation.  This  clause  meant  to  make  the  public  equally 
liable  for  that  act  of  injury.  If,  however,  an  individual  or  pri- 
vate corporation,  in  lawful  use  of  property,  were  to  injure  an- 
other by  repelling  surface  water,  it  would  not  be  liable;  and  it 
cannot  be  thought  that  the  clause  in  the  constitution  was  de- 
signed to  make  a  city  liable  in  such  case,  where  others  would! 
not  be.  In  Mayor  etc.  v.  Sikes,  94  Ga.  30,  47  Am.  St.  Eep.  132, 
the  court  says,  of  just  such  an  amendment  to  the  Georgia  con- 
stitution, that  it  designed  to  make  municipal  corporations  "liable 
to  make  compensation  in  damages  if  an  individual  would  be 
liable  for  causing  injuries  or  damages  of  the  same  kind."  That 
the  house  injured  was  built  prior  to  the  establishment  of  a  street 
is  immaterial.  It  is  not  like  the  case  of  Hutchinson  v.  Parkers- 
burg,  25  W.  Va.  226,  as  there  the  act  of  the  city  was  actionable, 
not  one  of  surface  water. 

Other  questions  touching  evidence  refused  are  made  in  the 
case,  but,  not  being  made  the  subject  of  bills  of  exception,  or 
specification  in  the  motion  for  new  trial,  are  not  considered: 
Hughes  V.  Frum,  41  W.  Va.  446. 

Another  question  is,  whether  the  verdict  should  be  set  aside 
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because  it  appears  that  the  plaintiff  recovered  as  for  the  entire 
damage  to  the  premises,  instead  of  only  for  damage  to  her  re- 
mainder.    The  declaration  counted  only  on  damage  to  the  rever- 
sion, and  we  do  not  know  how  the  jury  reached  the  sum  it  did 
reach.     We  do  not  know  whether  it  deducted  for  the  life  estate 
of  Mrs.  Clark,  then  in  possession  as  life  tenant;  but,  as  there  is 
no  evidence  of  any  discrimination,  it  may  be  said  to  cover  the 
entire  estate  for  life  and  in  remainder.     If  there  be  a  tenant  for 
years  or  life  in  actual  possession,  he  can  sue  for  any  trespass 
«ifecting  his  immediate  residential  interest;  and  the  reversioner 
or  remainderman,  if  the  act  does  a  permanent  ^^^  injury  to  the 
inheritance,  may  sue  as  to  that;  but  they  are  separate  claims. 
Where  the  injury  is  of  permanent  nature,  deteriorating  the  mar- 
iket  value  of  the  property,  so  that  if  the  remainderman  or  rever- 
ifiioner  were  to  sell,  it  would  fetch  less  money  in  the  market, 
there  is  damage  to  the  reversion  or  remainder,  for  which  the  re- 
versioner or  remainderman  may  sue.     Where  the  same  act  affects 
both  the  limited  estate  and  remaining  fee,  the  damages  are  ap- 
portionable  between  the  tenant  of  the  particular  estate  and  him 
•of  the  fee.     The  particular  tenant  recovers  for  damage  only  to 
present  enjoyment,  covering  his  entire  term,  if  it  affects  the  en- 
tire term,  and  the  remainderman  or  reversioner  only  for  damage 
"to  the  remainder  or  reversion:  Sutherland  on  Damages,  1033;  1 
Addison  on  Torts,  407-409  (marginal);  California  Dry  Dock  Co. 
'V,  Armstrong,  17  Fed.  Rep.  216;  Sedgwick  on  Damages,  sec.  74, 
This  discrimination  of  right  between  the  two  is  plain  in  the  law 
books,  and  must  be  carried  out  in  practice.  How?  The  books  do 
not  just  say.  But  they  say,  as  reason  says,  that  the  damage  to  the 
reversion  or  remainder  is  the  amount  that  estate  is  diminished  in 
value:  Sutherland  on  Damages,  1034;  1  Addison  on  Torts,  408. 
But  that  is  only  the  market  value  of  the  remainder  after  the 
■end  of  the  particular  estate,  and  it  is  difficult  to  get  at  that, 
unless  we  ask  the  market  value  of  the  property  before  and  after 
ihe  injury,  regardless  of  the  two  estates,  and  theii  seek  the  value 
•of  the  estate  for  years  or  life  on  the  basis  of  the  annual  rental 
Talue  multiplied  by  the  number  of  years  remaining  of  the  terra 
of  years,  or  by  the  number  based  on  the  expectation  of  life  of 
the  life  tenant:  Sedgwick  on  Damages,  sec.  72. 

Another  question:  Whether  the  court  erred  in  refusing  to  reject 
•all  the  evidence  as  insufficient  to  sustain  the  action,  particularly 
ihat  mere  oral  evidence  tending  to  show  authority  from  the  city 
to  make  the  fills.  The  work  was  done  by  a  railway  company 
tinder  alleged  authority  from  the  city.     Childrey  v.  Huntington, 


Nov.  189(5.J  Jordan  v.  Benwood.  867 

34  W.  Va.  457,  holds  that  the  records  of  council  must  be  produced 
if  accessible;  and  there  is  error  under  this  head. 

Another  question:  The  change  of  grade  on  the  street  was  made 
by  a  street  railroad  company  under  authority  from  the  city.  Is 
the  city  liable  at  all?  I  have  found  no  ^^^  law  asserting  the  lia- 
bility of  the  city.  It  grants  authority,  a  mere  license,  under 
sanction  of  the  legislature,  for  the  construction  of  railroads  in 
the  street,  but  does  not  become  guarantor  for  all  damages  result- 
ing to  abutting  owners.  The  railroad  is  not  its  work,  nor  per- 
forming as  officer  or  agent  of  the  city  the  functions  incumbent  on 
it,  whether  an  ordinary  or  street  passenger  railway.  It  makes 
no  difference  that  city  officers  overlook  the  work  to  see  that  no 
violation  of  public  interest  occurred.  I  have  found  no  law  holding 
the  city  liable,  and  none  is  cited;  but  several  cases  show  the  re- 
verse. Burkam  v.  Ohio  etc.  Ry.  Co.,  122  Ind.  344,  held  that  the 
city,  in  such  grant,  does  not  deprive  the  adjoining  owner  of  the 
proprietary  right  in  the  street,  but  grants  only  a  privilege  under 
.  power  given  by  the  sovereign,  and  is  not  liable  for  merely  exer- 
cising this  right;  and  where  there  is  any  right  to  compensation, 
it  is  against  the  railroad  company,  not  the  city.  To  same  effect 
are  Frith  v.  Dubvique,  45  Iowa,  406;  Denver  v.  Bayer,  7  Colo. 
113:  Green  v.  Portland,  32  Me.  431.  It  would  be  different  as  to 
defects  in  the  street  causing  injury  to  a  traveler,  as  the  city  would 
be  liable  for  injury  from  actionable  defect  caused  by  railroad, 
as  it  is  under  statute  to  maintain  a  good  street.  The  city  is 
primarily  liable  and  the  company  liable  to  indemnify  it:  2  Dillon 
on  Municipal  Corporations,  sec.  1037.  Under  these  principles, 
plaintiff's  instructions  IsTos.  2  and  3  are  wrong,  and  the  refusal 
of  defendant's  instructions  Nos.  2  and  4  was  wrong,  and  also  the 
refusal  of  the  court  to  give  an  instruction,  not  numbered,  that 
**the  law  does  not  require  the  city  to  furnish  a  drain  or  sewer  to 
carry  away  water  from  the  cellar  on  the  premises  or  from  the 
premises."  That  instruction  propounded  the  law  correctly,  and 
a  party  has  a  right  to  an  instruction  in  his  own  words,  if  correct 
in  law  and  unambiguous:  State  v.  Evans,  33  W.  Va.  417.  The 
court  added  to  the  instruction,  against  the  defendant's  objection, 
the  words,  "such  as  collected  in  said  cellar  or  upon  said  premises 
before  I^Iay,  1893."    The  declaration  was  for  injury  from  surface 

water  on  the day  of  May,  1893,  and  afterward.    The  effect 

of  this  amendment  was  to  tell  the  jury  that,  as  to  water  in  the 
cellar  or  on  the  premises  after  May,  the  city  **^  was  bound  to 
furnish  a  drain  or  sewer,  no  matter  in  what  manner  or  from  what 
cause  such  water  was  there. 
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An  instruction  that  is  lost  is  mentioned.  It  is  not  necessary 
for  me  to  mention  it,  further  than  to  say  that,  as  it  is  not  in  the 
record,  we  must  presume  it  was  free  from  error,  as  the  court  held 
as  to  a  lost  writ  in  Turberville  v.  Long,  3  Hen.  &  M.  309. 

Judgment  reversed,  verdict  set  aside,  and  new  trial  awarded. 


PLEADINGS— VARIANCES  — WHEN  NOT  MATERIAL.— Vari- 
ance between  allegation  and  proof  is  not  material  unless  it  misleads 
the  adverse  party  to  his  prejudice:  Dealdn  v.  Underwood,  37  Minn. 
98;  5  Am.  St.  Rep.  827,  and  note.  For  instances  Mhere  such  vari- 
ances have  been  deemed  immaterial  see  Ritchie  v.  Carpenter,  2  Wash. 
512;  26  Am.  St.  Rep.  877;  Phillips  v.  Herndon,  78  Tex.  378;  22  Am.  St. 
Rep.  59.  In  the  latter  case,  it  was  held  that  a  complaint  alleging  that 
a  vendor  obligated  himself  to  convey  land  "in  fee  simple  by  war- 
ranty deed'  may  be  supported  by  title  bonds  reciting  that  he  would 
convey  the  laud  "by  good  and  valid  deed  or  deeds  in  common  form," 
the  variance  being  immaterial.  In  an  action  by  a  government  paten- 
tee to  cancel  a  subsequent  patent  to  part  of  the  same,  a  complaint 
wliich  describes  this  land  as  a  "sandbar"  or  "piece  of  ground,"  and 
as  a  "piece  of  middle  ground,"  is  sufficient  to  include  the  term  "is- 
land," when  the  proofs  show  that  the  laud  in  dispute  is  an  island: 
Butler  V.  Grand  Rapids  etc.  R.  R.  Co.,  85  Mich,  246;  24  Am.  St.  Rep. 
84.  Although  the  complaint  in  an  action  avers  an  express  promise; 
a  recovery  may  be  had  upon  proof  of  an  implied  promise':  Pence  v. 
Beckman,  11  Ind.  App.  263;  54  Am.  St.  Rep.  505,  and  note. 

MUNICIPAL  CORPORATIONS— IMPERFECT  DRAINAGE  AND 
DEFECTIVE  SEWERS— LIABILITY  FOR.— A  sewer  controlled  by 
a  city,  which  is  so  negligently  constructed  or  altered  as  to  cause  wa- 
ter and  excrement  to  flow  into  the  cellar  of  a  private  owner,  is  a  nui- 
sance for  which  the  city  is  liable  in  damages,  after  notice  to  abate 
it:  Chalkley  v.  Richmond,  88  Va.  402;  29  Am.  St.  Rep.  730,  and  ex- 
tended note.  But  a  city  is  not  liable  to  the  owners  of  private  prem- 
ises within  its  boundaries  for  failing  to  provide  a  system  of  sewerage 
to  carry  aAvay  surface  water  and  the  water  of  perennial  streams  nat- 
urally accumulating  thereon:  St.  Paul  etc.  R.  R.  Co.  v.  Duluth,  56 
Minn.  494;  45  Am.  St.  Rep.  491,  and  note.  This  conclusion  flows  from 
the  sound  rule  that  a  municipality  is  not  liable  for  damages  resulting 
from  a  lawful  exercise  of  its  discretionary  power  to  plan  and  con- 
struct sewers:  Note  to  Chalkley  v.  Richmond,  29  Am.  St.  Rep.  738. 
The  acts  of  a  city  in  cutting  ditches  along  streets  and  In  building 
dikes  are  ministerial  acts,  for  which  it  may  be  held  liable  in  case  of 
negligent  omission  to  provide  sufficient  outlets  for  surface  water: 
Beatrice  v.  Leary,  45  Neb.  149;  29  Am.  St.  Rep.  546.  See,  also,  Kan- 
sas City  V.  Brady,  52  Kan.  297;  50  Am.  St.  Rep.  349. 

MUNICIPAL  CORPORATIONS— CHANGE  OF  GRADE  OP 
STREETS— DAMAGES  RESULTING  FROM— LIABILITY  FOR— 
SURFACE  WATER.— A  city  while  properly  improving  its  streets  is 
not  liable  to  an  owner  of  land  indirectly  injured  thereby,  when  such 
injurj'  is  the  necessary  result  of  the  improvement:  Bush  v.  Portland, 
39  Or.  45;  20  Am.  St.  Rep.  789,  and  note.  A  municipality  is  not  re- 
sponsible for  inconvenience  or  damages  consequent  upon  the  improv- 
ing or  grading  of  its  streets,  when  such  grading  Is  done  with  dili- 
gence and  can;:  Note  to  Davis  v.  Crawfordsville,  12  Am.  St.  Rep.  362. 
So  a  city  is  not  liable  for  damages  for  so  altering  the  grade  of  its 
streets  as  to  turn  the  surface  water  upon  adjacent  lots,  thereby  Injur- 
ing them:  Imler  v.  Spriuiifleld.  55  Mo.  119;  17  Am.  Rep.  645.  Though 
It  Is  liable  In  damnires  for  eoller'ting  water  in  artificial  channels  and 
casting  it  in  a  body  upon  the  property  of  another:  Davis  v.  Crawfords- 
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vUle,  119  Ind,  1;  12  Am.  St.  Rep.  361.  See,  also,  Sievers  v.  San  Fran- 
cisco, 115  Oal.  648;  56  Am.  St.  Kep.  153,  and  note;  City  Council  v. 
fichrameck,  96  Ga.  426;  51  Am.  St.  Rep.  146. 

EMINENT  DOMAIN— TAKING  PROPERTY  FOR  PUBLIC  USE 
—CONSTITUTIONAL  PROVISIONS  CONCERNING.  -  The  pro- 
vision in  the  constitution  that  private  property  shall  not  be 
taken  or  damaged  for  public  use  without  just  compensation  is  self -en- 
forcing. Any  party  injured  may  resort  to  any  common-law  action 
which  will  afford  him  adequate  and  appropriate  means  of  redress: 
Hickman  v.  Kansas,  120  Mo.  110;  41  Am.  St.  Rep.  684.  An  actual 
physical  taking  of  property  is  not  necessary  to  entitle  its  owner  to 
compensation,  A  man's  property  may  be  taken  within  the  meaning 
of  this  constitutional  provision  although  his  title  and  possession  re- 
main undisturbed.  To  deprive  him  of  the  ordinary  beneficial  use  and 
enjoyment  of  his  property  is,  in  law,  equivalent  to  the  taking  of  it: 
ExLcnded  note  to  Vauderlip  v.  Grand  Rapids,  16  Am.  St.  Rep.  610. 
Property  is  "damaged  for  public  use,"  within  the  meaning  of  the  con- 
stitutional provision  when  an  abutting  proprietor  is  damaged  by  the 
grade  of  a  street  being  raised  or  lowered:  Sheehy  v.  Kansas  City  Ry. 
Co.,  94  Mo.  574;  4  Am.  St.  Rep.  396,  and  extended  note.  See,  also, 
extended  note  to  Fellowes  v.  New  Haven,  26  Am..  Rep.  457-462. 

ESTATES- REVERSIONER  AND  LIFE  TENANT— RESPECT- 
IVE RIGHTS  OF,  TO  RECOVER  DAMAGES  FOR  INJURIES  TO 
THE  PROPERTY.— Many  of  the  acts  resulting  In  injuries  to  the  in- 
heritance are  also  Injuries  to  the  tenant  In  possession.  Where  this 
Is  the  case,  each  of  the  parties  injured  may  maintain  a  separate 
action  to  recover  compensation  for  the  Injuries  suffered  by  him.  The 
defendant- is  not  thereby  compelled  to  respond  in  damages  twice  for 
the  same  injuries,  but  simply  to  compensate  each  of  the  parties  in- 
jured for  the  consequence  of  his  tortious  act:  Extended  note  to  Allen 
V.  De  Groodt,  14  Am.  St.  Rep.  630. 

INSTRUCTIONS.— IN  ORDER  TO  ENTITLE  ONE  TO  HAVE 
THE  JURY  INSTRUCTED  AS  REQUESTED,  the  request  must  not 
only  be  correct  In  point  of  law,  but  also  applicable  to  the  evidence: 
Consolidated  Traction  Co.  v.  Scott,  58  N.  J.  L.  682;  55  Am.  St.  Rep. 
620.  Requests  to  charge  should  be  given  In  the  language  in  which 
they  are  presented,  when  they  state  the  law  correctly,  and  In  such 
a  clear,  terse,  and  comprehensive  manner  as  to  be  easily  understood 
by  the  jury:  CoQk  v.  Brown,  62  Mich.  473;  4  Am.  St.  Rep.  870.  But 
the  court  Is  not  required  to  give  instructions  in  the  very  terms  asked, 
though  proper:  Newby  v.  Harrell,  99  N.  C.  149;  6  Am.  St.  Rep.  503. 

APPEAL— PRESUMPTION  IN  FAVOR  OF  REGULARITY  BE- 
LOW.— Where  none  of  the  testimony  Is  incorporated  In  the  "case," 
the  supreme  court  cannot  assume  that  instructions  given  to  the  jury 
were  either  Inapplicable  to  the  case  made,  or  calculated  to  mislead 
the  jury;  vn  the  contrary,  it  Is  bound  to  assume  that  they  were  ap- 
plicable: State  V.  Levelle,  34  S.  C.  120;  27  .\m.  St.  Rep.  799;  Helnrich 
V.  St.  Louis,  125  Mo.  424;  46  Am.  St.  Rep.  490.  As  to  the  general  pre- 
sumption In  favor  of  regularity  In  the  trial  court  see  Adams  v.  Main, 
3  Ind.  App.  266;  50  Am.  St.  Rep.  266;  Arneson  v.  Spawn.  2  S.  Dak. 
269;  39  Am.  St.  Rep.  783;  Central  R.  R.  etc.  Co.  r.  Vaughan,  83  Ala. 
209;  80  Am.  St.  Rep.  50. 


870         Eow£  V.  Shenandoah  Pulp  Company.     [W.  Virginia, 


KowB  V,  Shenandoah  Pulp  Company, 

[J2  West  Vieginia,  651.J 

OOTENANTS— SURVIVORSHIP  OF  CAUSE  OF  ACTION.— 
Whenever  a  cause  of  action  is  Joint,  it  survives  to  the  remaining  co- 
tenants  on  the  death  of  either  of  them,  or,  if  all  die,  it  vests  in  the 
pei'sonal  representative  of  the  last  survivor. 

OOTENANTS— ABATEMENT  OF  ACTION  ON  THE  DEATH 
OF  ONE.— If,  after  the  bringing  of  an  action  of  trespass  on  the  case 
by  se^'eral  cotenauts  to  recover  for  injuries  to  their  real  property  by 
backing  water  tliereon,  one  of  them  dies,  the  survivors  are  entitled 
to  recover  the  whole  damages,  and  the  action  therefore  does  not 
abate  as  to  the  moiety  of  the  decedent.  An  order  of  court  subse- 
quently entered  directing  that  the  suit  proceed  as  to  his  moiety  in 
the  name  of  his  administrator  is  therefore  erroneous,  and  entitles  the 
defendant  to  a  reversal. 

DAMAGES  -MEASURE  OF  FOR  INJURY  TO  REAL  PROP- 
ERTY.—In  au  action  to  recover  for  injuries  to  real  property  resulting 
from  the  coustruction  and  maintenance  of  a  dam  backing  water 
thereon,  the  measure  of  damages  is  the  difference  between  the  value 
of  the  property  at  the  time  the  damages  were  inflicted  and  its  value 
before  such  damage  was  done. 

JURY  TRIAL— MISCONDUCT  OR  PREJUDICE  OF  JURY.— 
If,  after  a  jury  has  been  sworn,  it  is  shown  that  improper  influences 
were  brought  to  bear  upon  its  members  or  some  cf  them,  or  that 
any  of  them  were  guilty  of  improper  conduct,  which  might  have 
resulted  prejudicially  to  the  losing  party,  a  presumption  arises 
against  the  purity  of  the  verdict,  entitling  him  to  a  new  trial,  un- 
less such  presumption  is  met  by  testimony  showing  that  the  verdict 
was  not  due  to  such  influence  or  conduct.  The  same  presumption 
arises  when  it  appears  that  one  of  the  jurors  had  a  feeling  of  preju- 
dice against  the  losing  litigant. 

W.  H.  Travers  and  J,  D.  Butt,  for  the  plaintiff  in  error. 

Forrest  W.  Brown  and  Frank  Beckwith,  for  the  defendants  in 
error. 

661  ENGLISH,  J.  This  was  an  action  of  trespass  on  the  case 
brought  by  Charles  0.  Eowe,  Nellie  A.  Batehelder,  E.  D.  E. 
Eowe,  ^^^  and  James  E.  Eowe  against  the  Shenandoah  Pulp 
Company,  a  corporation,  in  the  circuit  court  of  Jefferson  county. 
The  plaintiffs,  in  their  declaration,  say  that  they  were  lawfully 
possessed  in  fee  of  a  certain  tract  of  land  in  Jefferson  county. 
West  Virginia,  containing  about  one  acre  and  two  roods,  and 
known  as  a  part  of  Thorp's  Island,  by  the  Shenandoah  river,  sit- 
uated between  the  Shenandoah  river  and  the  old  government 
race  or  canal,  which  tract  of  land  was  improved  by  a  dwelling- 
house,  and  was  of  great  value,  to  wit,  the  value  of  one  thousand 
dollars,  and  that  the  defendant,  on  the  first  day  of  October,  1889, 
wrongfully  and  unjustly  erected,  and  caused  to  be  erected,  main- 
tained, and  kept,  and  still  does  maintain  and  keep,  a  high  dam  at 
its  pulpmill  a  short  distance  below  the  plaintiffs'  premises,  across 
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its  millrace,  and  dams  back  the  water  in  so  careless  and  negli- 
gent a  manner  that  from  the  day  and  year  last  aforesaid  to  the 
commencement  of  this  suit  the  water  in  said  race  flows  over  and 
covers  entirely  the  said  land  and  premises  of  the  plaintiffs,  and 
permanently  covers  and  occupies  the  same,  etc.,  by  reason  of" 
which,  etc.,  they  are  damaged  to  the  amount  of  one  thousand 
dollars.  The  defendant  demurred  to  the  declaration,  and,  noth- 
ing being  alleged  by  the  demurrant  in  support  of  the  demurrer^ 
the  same  was  overruled,  whereupon  the  defendant  pleaded  not 
guilty,  and  issue  was  therein  joined.  On  the  twenty-fourth  day 
of  February,  1894,  the  death  of  the  plaintiff  Charles  0.  Rowe 
was  suggested,  and,  his  estate  having  been  committed  to  the 
sheriff  of  said  county,  the  suit  was  directed  to  proceed  in  the- 
name  of  J.  G.  Hurst,  administrator  of  said  Charles  0.  Rowe,  and 
the  suit  was  continued  until  the  next  term.  On  the  first  day  of 
December,  1894,  it  was  ordered  that,  the  suit  having  been  re- 
vived on  account  of  the  death  of  one  of  the  plaintiffs,  it  proceed 
separately;  and  thereupon  the  defendant  pleaded  not  guilty  in 
the  last-named  suit,  and  issue  was  joined  thereon.  On  the  first 
day  of  December,  in  the  case  of  R.  D.  E.  Rowe  and  others,  Plain- 
tiffs V.  The  Shenandoah  Pulp  Company,  the  cause  was  submitted 
to  a  jury,  who  heard  the  evidence,  and  were  adjourned  until  the 
third  day  of  December,  1894,  when  the  case  was  argued  and  sub- 
mitted, resulting  in  a  verdict  for  the  plaintiffs  for  six  hundred 
'•^^  dollars,  whereupon  the  defendant,  by  its  attorney,  m'oved  the 
court  in  arrest  of  judgment  and  for  a  new  trial,  which  motion  on 
a  subsequent  day  was  considered  by  the  court  and  overruled,  and 
judgment  rendered  upon  said  verdict,  to  which  judgment  the  de- 
fendant, by  its  counsel,  excepted  and  took  several  bills  of  excep- 
tions. Bill  of  exception  No.  1  sets  forth  instructions  Nos.  1  and 
2  which  were  asked  for  by  the  defendant  anH  were  rejected  by 
the  court,  which  instructions  read  as  follows:  Defendant's  instruc- 
tion No.  1:  "The  court  instructs  the  jury  that,  under  the  plead- 
ings in  this  case,  the  plaintiffs  are  entitled  only  to  such  damages, 
to  the  property  in  question  as  were  inflicted  upon  it  by  the  de- 
fendant between  the  1st  day  of  October,  1888,  and October, 

1892,  the  commencement  of  this  suit.  (The  above  instruction 
rejected  by  the  court)."  Defendant's  instruction  No.  2:  "The 
court  instructs  the  jury  that  they  will  find,  in  assessing  dam- 
ages, if  they  believe  from  the  evidence  any  were  inflicted  upon 
the  property  in  question  by  the  defendant,  only  such  difference 
in  the  value  of  the  said  property  at  the  time  the  said  damages 
were  inflicted  and  the  value  of  the  said  property  before  the  said 
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damage  was  so  done.  (Eejected  by  the  court)."  Anotlier  bill 
of  exceptions  was  taken,  setting  forth  the  evidence,  and  the  de- 
fendant applied  for  and  obtained  this  writ  of  error. 

The  first  error  assigned  and  relied  on  by  the  defendant  is 
claimed  to  be  that  the  case  should  have  abated,  as  to  Charles  0. 
Eowe,  when  his  death  was  suggested,  and  should  have  proceeded 
in  the  name  of  the  survivors  only,  and  that,  instead  of  this,  two 
suits  have  been  created  and  are  still  pending,  one  in  the  name  of 
E.  D.  E.  Eowe  and  others,  and  the  other  in  the  name  of  J.  G. 
Hurst,  sheriff,  committee  and  administrator  of  Charles  0.  Eowe, 
deceased.  Is  this  assignment  of  error  well  taken?  Our  statute 
(Code,  c.  127,  sec.  2)  provides,  in  speaking  of  the  death  of  a 
party,  that:  "Where  such  fact  occurs  in  any  stage  of  a  cause, 
whether  it  be  in  a  court  of  original  or  appellate  jurisdiction,  if 
it  occur  as  to  any  of  several  plaintiffs  or  defendants,  the  suit  may 
proceed  for  or  against  the  others,  if  the  cause  of  suit  survive  to 
or  against  them.  If  a  plaintiff  or  defendant  die  pending  any  ac- 
tion, whether  the  cause  of  action  would  survive  *^®*  at  common 
law  or  not,  the  same  may  be  revived  and  prosecuted  to  judgment 
and  execution  in  the  same  manner  as  if  it  were  for  a  cause  of  ac- 
tion arising  out  of  contract.''  Hogg,  in  his  valuable  work  on 
Pleading  and  Forms,  on  page  30,  section  43,  states  the  law  thus: 
*'Where  there  are  two  or  more  persons  who  should  join  in  an 
action  ex  delicto  (subject  to  the  rule,  however,  stated  in  Clarkson 
V.  Booth,  17  Gratt.  501)  and  one  should  die  pending  the  suit,  the 
action  abates  as  to  him."  The  case  of  Clarkson  v.  Booth,  17 
Gratt.  501,  was  an  action  of  detinue  for  some  slaves.  The  slaves 
belonging  to  some  children  of  B.,  and,  one  of  the  children  having 
died,  the  personal  representatives  and  surviving  children  were 
held  to  be  tenants  in  common  of  the  slaves,  and  must  join  in 
the  action,  and,  the  personal  representative  dying  after  action 
brought,  it  abates  as  to  him,  and  cannot  be  revived  in  the  name 
of  anotlier  personal  representative,  but  must  proceed  in  the  name 
of  the  survivors  in  the  action.  Moncure,  P.,  in  delivering  the 
opinion  of  the  court,  on  page  501,  says:  "The  court  is  further  of 
opinion  that  the  plaintiff  Eobert  C.  Jones,  executor  of  Francis 
Porter,  having  died  pending  the  action,  it  was  properly  abated  as 
to  him,  and  further  proceeded  with  in  the  name  of  the  other 
plaintiff."  So,  in  the  case  of  Henning  v.  Farnsworth,  41  W.  Va. 
548.  Brannon,  Judge,  delivering  the  opinion  of  the  court,  says: 
"At  common  law,  when  a  sole  plaintiff  or  defendant  died,  the  ac- 
tion abated,  if  before  verdict,  and  the  plaintiff,  if  the  defendant 
died,  or  the  plaintiff's  representative,  if  it  was  the  plaintiff  that 
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died,  must  bring  a  new  suit.  So  in  the  case  where  there  were 
two  or  more  plaintiffs  or  defendants:  Archbold's  Criminal  Plead- 
ing, 1203;  2  Tidd-'s  Practice,  1170.  To  remedy  this,  Statute  8 
&  9  William  III,  chapter  11,  was  passed,  saying  that  if  one  of 
two  or  more  plaintiffs  or  defendants  died,  and  the  cause  of  action 
survive  to  or  against  the  survivor,  the  action  shall  not  abate,  but 
go  on  for  or  against  the  surviving  party.  This  statute  was  en- 
acted here  and  is  found  in  section  3,  chapter  127  of  the  code  of 
West  Virginia.  This  act  was  not  designed  to  say  what  liabilities 
would  or  would  not  follow  the  estate, of  the  dead  party,  as  it  has 
no  relation  to  the  rule  that  a  personal  action  dies  with  the  per- 
son.''" The  ^^^  language  of  our  statute  (Code,  c.  127,  sec.  2)  is 
as  follows:  "Where  such  fact  [meaning  the  death  of  a  party] 
occurs  in  any  stage  of  a  cause,  whether  it  be  in  a  court  of  original 
or  appellate  jurisdiction,  if  it  occur  as  to  any  of  several  plaintiffs 
or  defendants,  the  suit  may  proceed  for  or  against  the  others,  if 
the  cause  of  suit  survive  to  or  against  them.  If  a  plaintiff  or 
defendant  die  pending  any  action,  whether  the  cause  of  action 
would  survive  at  common  law  or  not,  the  same  may  be  revived 
and  prosecuted  to  Judgment  and  execution  in  the  same  manner 
as  if  it  were  for  a  cause  of  action  arising  out  of  contract." 

Now,  when  the  death  of  Charles  0.  Rowe,  one  of  the  plaintiffs, 
occurred  and  was  suggested,  did  the  cause  of  suit  survive  to  the 
other  three  plaintiffs,  to  wit,  Nellie  A.  Batchelder,  R.  D.  E. 
Rowe,  and  James  E.  Rowe?  Upon  this  question.  Freeman  on 
Cotenancy  and  Partition,  section  364,  under  the  head  of  "Death 
of  Cotenant  Pendente  Lite,"  says:  "In  the  two  preceding  sections 
we  have  considered  the  effect  of  the  death  of  one  cotenant  after 
the  accruing  of  a  joint  cause  of  action,  and  before  the  commence- 
ment of  a  suit  thereon,  and  have  found  the  rule  to  be  universal 
that  all  joint  causes  of  action  survive  to  the  last  survivor,  irre- 
spective of  the  nature  of  the  cotenancy,  and  further,  that  when 
the  cause  of  action  survives  after  the  decease  of  all  the  cotenants, 
it  vests  in  the  personal  representative  of  the  last  survivor.  Wo 
shall  now  consider  the  effect  of  the  death  of  one  of  the  cotenants 
pendente  lite,  for  the  purpose  of  ascertaining  whether  such  death 
operates  as  an  abatement  of  the  suit.  The  general  rule  upon  this 
subject  is  thus  stated  by  Mr.  Jickling:  *If  the  whole  interest  of  a 
party  dying  survive  to  the  other  party,  so  that  no  claim  can  be 
made  by  or  against  the  representatives  of  the  party  so  dying,  the 
proceedings  do  not  abate.  Survivorship  is  a  characteristic  of 
joint  tenancy,  and  hence,  on  the  death  of  a  joint  tenant  party 
to  a  suit,  either  as  plaintiff  or  defendant,  the  suit  does  not  abate.* 
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It  is  therefore  certain  that,  if  the  plaintiffs  are  joint  tenants,  the 
death  of  one  does  not  occasion  an  abatement  of  the  action/'  In 
section  362  the  author  says:  "When  the  cause  of  action  is  joint, 
it  survives  to  the  remaining  cotenants  on  the  death  of  either  of 
them.  This  is  true  in  every  ^^^  form  of  cotenancy.  'It  is  to  be 
observed  that  where  damages  are  to  be  recovered  for  a  wrong 
done  to  tenants  in  common,  or  parceners  in  a  personal  action, 
and  one  of  them  die,  the  survivor  of  them  shall  have  the  action; 
for,  albeit  the  property  or  estate  be  several  between,  yet,  as  it 
appeareth  here  by  Littleton,  the  personal  action  is  joint' ":  Cit- 
ing Coke  on  Littleton,  198  a;  3  Robinson's  Practice,  164,  where  it 
is  said:  "But  if  one  of  two  or  more  mortgagees  or  other  tenants 
in  common  shall  die  after  there  is  possession  adverse  to  them,  and 
consequently  after  their  cause  of  action  accrues,  then  the  right 
of  action  for  this  cause  survives  to  the  surviving  mortgagees  or 
tenants  in  common":  Citing  Townsend  v.  Morris,  6  Cow.  123, 
where  it  is  held  that  "the  damages  for  an  eviction  of  two  tenants 
in  common  to  whom  lands  are  granted  with  warranty  are  personal 
and  an  action  will  lie  for  them  by  the  survivor."  Also  citing 
Nichols  V.  Campbell,  10  Gratt.  560,  where  it  was  held:  "Two 
trustees  having  brought  an  action  of  detinue  to  recover  the  trust 
property,  and  one  of  them  dying,  the  right  of  action  survives  to 
the  other,  and  he  may  carry  on  the  suit."  Robinson  further  says: 
"This  is  according  to  Lord  Coke;  for  he  observes  that  where  dam- 
ages are  to  be  recovered  for  a  wrong  done  to  tenants  in  common, 
or  parceners  in  a  personal  action,  and  one  of  them  dies,  the  sur- 
vivor of  them  shall  have  the  action":  Coke  on  Littleton,  198  a. 
Again,  in  the  case  of  Tyler  v.  Mather,  9  Gray,  177,  it  was  held 
that  "on  the  death  of  some  of  the  complainants  pending  a  com- 
plaint on  Revised  Statutes,  chapter  116,  for  flowing  land,  the 
survivors  alone  may  prosecute  the  suit,  though  some  of  the  de- 
ceased complainants  were  tenants  in  common  with  some  of  the 
survivors."  Again,  in  the  case  of  Watrous  v.  McGrew,  16  Tex. 
606,  it  was  held  that:  "Where  one  of  several  tenants  in  common, 
who  are  coplain  tiffs  in  an  action  of  trespass  to  try  title  against 
a  stranger,  dies,  it  is  not  necessary  to  make  the  heirs  or  represent- 
atives of  the  deceased  parties  to  the  action.  The  right  of  action 
of  the  survivors  is  not  affected  by  the  death  of  their  coplaintiff.'* 
And,  in  the  case  of  Shale  v.  Schantz,  35  Hun,  622,  it  was  held: 
"An  action  brought  by  the  members  of  a  firm  to  recover  damages 
for  an  alleged  slander  relating  to  the  financial  condition  and  the 
credit  of  the  firm  does  not  abate  by  the  death  of  one  of  '^"'  the 
plaintiffs  during  its  pendency.     The  entire  cause  of  action  vesta 
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in  the  surviving  plaintiffs,  and  the  action  may  be  prosecuted  by 
them/' 

From  these  authorities  my  conclusion  is,  that  the  cause  of  ac- 
tion in  the  case  under  consideration  and  the  entire  cause  of  ac- 
tion survived  to  R.  D.  E.  Rowe,  Nellie  A.  Batchelder,  and  Jamea 
E.  Rowe,  plaintiffs,  and  that  they  had  the  right  to  prosecute  the 
suit  for  the  entire  damages  sustained,  and  not  for  any  aliquot 
part  thereof;  but  as  the  jury  were  instructed  at  the  instance  of 
the  defendant  that  they  should  assess  only  three-fourths  of  said 
damages  in  favor  of  the  plaintiffs,  this  ig  an  error  of  which  the 
defendant  cannot  complain,  although,  in  my  opinion,  it  would 
have  been  the  duty  of  the  jury  to  have  found  the  entire  damagea 
to  which  the  original  plaintiffs  were  entitled,  and  then  the  plain- 
tiffs could  have  settled  with  the  estate  of  the  deceased  plaintiff. 

Did  the  trial  court  err  in  its  order  of  the  twenty-fourth  day  of 
February,  1894,  wherein  it  states  that  the  death  of  Charles  0. 
Rowe  is  suggested,  and  his  estate  has  been  committed  to  the  sher- 
iff, and  directs  that  the  suit  proceed  in  the  name  of  J.  G.  Hurst, 
committee  and  administrator  of  said  Charles  0.  Rowe,  and  in  the 
order  of  December  1,  1894,  wherein  it  was  ordered  that  said  suit 
in  the  name  of  the  administrator  of  Charles  0.  Rowe  do  proceed 
separately  from  the  suit  in  the  name  of  the  surviving  plaintiffs? 
And,  if  error,  is  it  such  as  the  defendant  could  complain  of?  I 
regard  it  as  plainly  error,  for  the  reason  that  under  the  law,  as  we 
have  seen,  the  suit  should  have  abated  as  to  Charles  O.'Rowe,  and 
should  have  proceeded  in  the  name  of  the  surviving  plaintiffs; 
and  I  consider  it  error  of  which  the  defendant  could  complain, 
for  this  reason:  It  entails  upon  the  defendani  the  defense  of  a  suit 
which  is  unauthorized  by  law,  as  the  action  p,hould  have  abated 
as  to  said  Charles  0.  Rowe.  And  this  error  is  more  apparent 
from  the  fact  that,  if  another  one  or  two  of  the  plaintiffs  had  died 
pending  the  suit,  the  defendant  would  have  been  required  to  de- 
fend two  or  three  suits  for  the  same  cause  of  action. 

Did  the  court  err  in  rejecting  instruction  jSTo.  2  asked  for  b^ 
the  defendant  in  regard  to  the  measure  of  damages,  in  which  the 
court  was  asked  to  instruct  the  jury  that,  if  ^^^  they  should  find 
from  the  evidence  that  any  damages  were  inflicted  upon  the  prop- 
erty in  question  by  the  defendant,  they  should  find  for  only  such 
difference  in  the  value  of  said  property  at  the  time  the  said  dam- 
ages were  inflicted  and  the  value  of  said  property  before  the  saicl 
damage  was  so  done?  Upon  this  question  this  court  laid  down 
the  rule  in  tbe  ease  of  Stewart  v.  Ohio  River  R.  R.  Co.,  38  W.  Va. 
438,  as  follows:  "The  measure  of  the  damages  is  such  a  sum  aa 
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will  make  the  owner  whole;  that  is,  the  depreciation  of  the  mar- 
ket value  of  the  abutting  property  caused  by  the  railroad  com- 
pany laying  their  track  and  running  their  trains  in  the  street. 
In  such  case,  if  the  fair  market  value  of  the  abutting  property  is 
as  much  immediately  after  the  construction  of  the  railroad  as  it 
was  immediately  before  such  improvement  was  made,  no  damages 
are  sustained  for  which  a  recovery  can  be  had/^  This  instruction 
No.  2  was  in  accordance  with  the  rulings  of  this  court  upon  the 
measure  of  damages  upon  a  case  such  as  is  presented  by  this  rec- 
ord, and  should  have  been  given  to  the  jury,  to  aid  them  in  com- 
ing to  a  proper  conclusion.  It  is  claimed  that  the  court  erred  in 
overruling  the  motion  to  set  aside  the  verdict  as  contrary  to  the 
weight  of  evidence,  and  contrary  to  the  law  and  the  facts,  but  by 
reason  of  the  fact  that  the  above  instruction  was  improperly  ex- 
cluded from  the  jury,  which  would  have  properly  presented  the 
law  as  to  the  manner  of  determining  the  amount  of  damages,  we 
are  relieved  from  going  into  an  analysis  of  the  testimony. 

It  is  further  claimed  as  error  that  the  court  refused  to  set  aside 
the  verdict  on  account  of  the  misconduct  of  the  juror  Jacob  Kep- 
hart.  Now,  the  fact  cannot  be  disguised  that  this  juror,  in  speaking 
to  the  two  witnesses,  and  using  the  expression,  *'The  pulpmill 
ought  to  be  sunk,"  meant  and  intended  the  pulpmill  that  was  de- 
fendant in  this  action,  and  it  manifested  a  feeling  and  prejudice 
that  a  juryman  ought  not  to  entertain  who  is  about  to  try  a  cause. 
The  county  of  Jefferson  is  large,  and  we  must  presume  that  many 
qualified  men  free  from  prejudice  could  have  been  obtained  to  try 
this  cause,  and  we  think  the  courts  cannot  be  too  careful  in  guard- 
ing the  purity  of  verdicts  and  securing  juries  free  from  prejudice. 
In  the  case  of  Flesher  v.  ^'^^  Hale,  22  W.  Va.  44  (second  point 
of  syllabus),  it  was  held  that:  "If,  after  the  jury  has  been  sworn, 
facts  are  established  which  show  that  improper  influences  were 
brought  to  bear  upon  it,  or  that  its  members,  or  any  of  them,  were 
guilty  of  improper  conduct,  such  as  might  have  resulted  prejudi- 
cially to  the  losing  party,  a  presumption  arises  against  the  purity 
of  the  verdict,  and,  unless  there  is  testimony  which  shows  the  ver- 
dict was  not  affected  by  such  influences  or  conduct,  it  will  be  set 
aside;  and  the  burden  of  producing  such  testimony  is  upon  the 
party  claiming  the  right  to  keep  the  verdict."  Now,  it  is  true 
that  Jacob  M.  Kephart,  the  juryman  who  was  accused  by  the  affi- 
davit of  two  witnesses  of  using  the  above  expression  in  regard  to 
the  defendant  in  this  case,  states  in  his  affidavit  that  he  was  not 
acquainted  with  the  plaintiffs  or  defendant,  and  was  not  aware 
ci  any  prejudice  or  bias  in  said  suit  which  would  prevent  him 
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from  giving  an  impartial  verdict  in  said  case,  and  that  in  render- 
ing the  verdict  he  acted  according  to  the  law  and  the  evidence; 
that  he  knew  Shrewbridge  and  Dittenger,  who  made  affidavits  to 
what  was  said  by  him,  but  had  no  conversation  with  either  of 
them  on  the  subject  of  the  suit  during  the  progress  of  the  trial, 
or  at  any  other  time.  This  juryman  seems  to  have  been  selected 
as  foreman,  and  to  have  signed  the  verdict,  and  two  witnesses 
swear  that  he  used  the  expression  that  "the  pulpmill  ought  to  be 
sunk";  and  it  is  fair  to  presume  that,  if  this  indication  of  feeling 
and  prejudice  toward  the  defendant  had  been  brought  to  the  at- 
tention of  the  learned  judge  who  presided  at  the  trial  of  this  case, 
said  juryman  would  never  have  been  allowed  to  return  a  verdict 
in  this  case. 

The  judgment  complained  of  must  be  reversed,  the  verdict 
set  aside,  and  a  new  trial  awarded,  with  costs  to  the  appellant. 

BRANNON,  J.,  dissenting.  I  dissent  from  the  opinion  by 
Judge  English  reversing  the  judgment  because  of  the  refusal  to 
abate  the  attachment.  I  am  clearly  of  the  opinion  that  the  court 
ought  to  have  abated  the  action  as  to  the  dead  coplaintiff,  and 
have  ^^^  ordered  the  case  to  proceed  in  the  name  of  the  survivors, 
as  two  suits  could  not  be  made  out  of  one,  especially  as  the  whole 
cause  of  action  remained  with  the  survivors,  leaving  nothing  in 
the  administrator  of  the  dead  man  on  which  to  prosecute  the  suit. 
Code  chapter  127, section  2,  does  save  the  action  from  death  under 
the  common  law,  but  only  in  favor  of  the  survivors.  But  the  court 
has  not  yet  tried  that  branch  of  the  suit  standing  in  the  name  of 
the  administrator.  If  that  be  tried,  and  judgment  given  for 
plaintiffs,  a  writ  of  error  would  remedy  the  error  of  persisting  in 
that  branch  of  the  suit.  That  bridge  cannot  be  crossed  until  it 
shall  be  reached.  The  court  tried  the  action  as  to  the  surviving 
plaintiffs  just  as  it  ought  to  have  done  if  a  proper  order  of  abate- 
ment had  been  entered.  Then  how  can  you  reverse  a  judgment 
for  that  cause  in  that  branch  of  the  suit,  so  to  call  it,  but  really 
the  suit  proper?  The  defendant  is  not  injured  in  this  present 
trial  by  the  refusal  to  abate  as  to  the  dead  man.  If  even  there 
had  been  recovery  of  the  whole — ^not  merely  three-fourths — of  the 
damages,  that  would  have  been  no  ground  of  complaint.  The 
only  error  in  this  case  is  the  limiting  to  the  recovering  of  three- 
fourths,  but  that  is  an  error  in  favor  of  the  defendant.  I  agree 
to  reverse  for  the  refusal  of  instruction  No.  2.  I  see  no  error  in 
refusing  No.  1.  The  action  was  for  permanent  injury:  Watts  v. 
Norfolk  etc.  By.  Co.,  39  W.  Va.  196;  46  Am.  St.  Rep.  894. 
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COTENANCY— SURVIVOESniP  OP  CAUSE  OF  ACTION.— At 
<»minon  law  In  all  actions  where  there  were  two  or  more  plaintiffs, 
the  death  of  one  of  them,  pending  the  action,  was  an  abatement  of  it: 
Hanson  v.  Barnes,  3  Gill.  &  J.  359;  22  Am.  Dec.  322.  But  since  statute 
8  &  9  William  III,  chapter  11,  section  7,  it  is  certain  that  if  plaintiffs 
are  joint  tenants  the  death  of  one  does  not  occasion  an  abatement  of 
the  action:  Freeman  on  Cotenancy  and  Partition,  2d  ed.,  sec.  364.  Up- 
on the  death  of  one  of  the  parties  entitled  to  a  joint  action,  the  whole 
right  of  action  not  only  accrues  to  the  survivor  during  his  lifetime, 
but,  if  not  prosecuted  to  judgment  by  him,  vests,  at  his  death,  in  his 
executor  or  administrator:  Freeman  on  Cotenancy  and  Partition,  2d 
ed.,  see.  303. 

DAMAGES -INJURY  TO  REAL  PROPERTY— MEASURE  OF.— 
The  measure  of  damages  recoverable  for  the  destruction  of  shade 
trees  on  the  plaintiff's  premises  is  the  difference  between  the  value 
of  such  premises  before  and  after  such  destruction:  Evans  v.  Key- 
stone Gas  Co.,  148  N.  Y.  112;  51  Am.  St.  Rep.  681.  If  land  is  wrong- 
fully overflowed,  and  the  owner  thereby  deprived  of  Its  use,  the  true 
measure  of  damages  is  its  fair  rental  value,  and  not  the  contingent 
profits  of  crops  which  might  have  been  raised  on  it  had  It  not  been 
overflowed:  Chicago  v.  Huenerbein,  85  111.  594;  28  Am.  Rep.  626. 
When  an  owner  of  property  is  In  actual  possession  and  use  of  It,  he 
Is  entitled  to  recover  all  damages  floAving  directly  from  the  tort  com- 
plained of,  whether  the  injury  Is  permanent  or  temporary:  Seely  v. 
Alden,  61  Pa.  St.  302;' 100  Am.  Dec.  642. 

NEW  TRIAL— MISCONDUCT  OF  JURORS  AS  GROUND  FOR.— 
Misconduct  of  a  juror  not  occasioned  by  the  prevailing  party,  not 
indicative  of  improper  bias,  and  which,  In  the  judgment  of  the  court, 
could  not  have  had  an  unfavorable  effect,  is  not  a  sufficient  ground 
for  a  new  trial:  Pettibone  v.  Phelps,  13  Conn.  445;  35  Am.  Dec.  88; 
Dent  V.  King,  1  Ga.  200;  44  Am.  Dec.  638.  See  monographic  note  to 
Hilton  V.  Southwicli,  35  Am.  Dec.  254-260.  The  acceptance  of  drinlj 
by  a  juror,  furnished  at  the  expense  of  the  prevailing  party,  or  his 
attorney,  will  turn  the  scale  against  the  verdict,  unless  it  is  shown 
that  it  was  not  Intended  to  influence  his  action,  and  had  no  influence 
on  his  mind:  Bradshaw  v.  Degenhart,  15  Mont.  267;  48  Am.  St.  Rep. 
677.  See,  also.  State  v.  Broussard,  41  La.  Ann.  81;  17  Am.  St.  Rep. 
386;  Wright  v.  Abbott,  160  Mass.  395;  39  Am.  St.  Rep.  499. 


Cunningham  v.  Buoky. 

[42  West  Virginia,  671.] 

APPELLATE  PROCEDURE— ERRORS,  WHEN  MAY  BB 
DISREGARDED.— Though  the  instructions  given  to  the  jury  were 
erroneous,  the  judgment  will  not  be  reversed  If  the  conclusion  reach< 
€d  by  the  verdict  was  sustained  by  the  decided  or  plain  preponder- 
ance of  the  testimony. 

AN  INNKEEPER  IS  ANSWERABLE  TO  HIS  GUESTS  for 
the  theft  of  the  latter's  money  committed  by  the  former's  em* 
ployS. 

INNKEEPERS— NEGLIGENCE  OF  GUESTS.— The  fact  that 
the  guesit  was  drinking  and  was  careless  of  his  money,  exhibiting  it 
freely  and  refusing  to  give  It  Into  the  care  of  the  Innkeeper's  wife 
does  not  establish  such  negligence  on  the  part  of  the  guest  as  to  re- 
lieve the  Innkeeper  from  liability  for  the  loM  of  sucli  moneys 
through  the  tbeft  of  one  of  his  employgA. 
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C.  H.  Scott  and  L.  D.  Strader,  for  the  plaintiflE  in  error. 
E.  D.  Talbott,  for  the  defendant  in  error. 

®"  DENT,  J.    W.  A.  Cunningham  obtained  a  judgment  for 
two  hundred  and  fifty-four  dollars  and  forty  cent*  on  the  eigh- 
teenth day  of  May,  1895,  in  the  circuit  court  of  Randolph  coun-  • 
ty  against  Alpheus  Bucky,  who  obtained  a  writ  of  error  there- 
from to  this  court. 

The  errors  assigned  are  for  the  refusal  of  the  court  to  give 
certain  instructions  for  the  defendant,  and  the  giving  of  certain 
instructions  for  the  plaintiff,  and  the  overruling  of  the  motion 
for  a  new  trial. 

The  cause  of  the  action  is  the  loss  of  two  hundred  and  forty 
^''^  dollars  on  the  part  of  plaintiff,  by  theft,  while  stopping  at 
defendant's  hotel,  in  the  town  of  Beverly,  Randolph  county. 
The  evidence  is  all  certified.  Hence  it  becomes  the  duty  of  the 
court,  in  accordance  with  its  former  rulings,  to  first  determine 
whether  the  verdict  of  the  jury  is  sustained  by  a  plain  preponder- 
ance thereof,  and,  if  so,  to  disregard  all  errors  of  law,  if  any  were 
committed,  which  do  not  in  a  material  degree  tend  to  produce 
the  result  reached:  Bank  v.  Napier,  41  W.  Va.  481;  for,  if  the 
court  finds,  on  an  examination  of  the  evidence,  that  the  conclu- 
eion  reached  is  sustained  by  a  decided  or  plain  preponderance 
thereof,  and  is  in  accordance  with  law,  although  errors  may  have 
been  committed  in  the  giving  of  instructions  or  otherwise,  the 
judgment  will  not  be  reversed.  A  reversal  in  such  case  would  be 
abortive  and  injurious  to  both  parties,  as  prolonging  useless  liti- 
gation. A  result  having  been  reached  plainly  in  accord  with  the 
evidence  and  the  law  cannot  be  overthrown  by  the  rulings  of  the 
court,  however  erroneous,  for  such  errors  would  not  be  to  the 
prejudice  of  the  party  complaining:  Plate  v.  Durst,  42  W.  Va. 
€3. 

The  circumstances  of  the  case  are  as  follows,  to-wit:  Plaintiff 
went  to  the  defendant's  hotel,  called  the  "Valley  Hotel,"  to  stop 
for  a  few  days  at  the  most.  His  home  was  in  Virginia.  He  had 
an  arrangement  with  defendant  to  board  the  mail  carrier  at  re- 
duced rates,  and,  when  stopping  there,  was  accorded  these  rates 
himself.  On  this  occasion,  he  had  received  payment  of  a  draft; 
was  drinking,  and  slightly  intoxicated;  exhibited  his  money  free- 
ly; was  arrested,  fined,  and  paid  the  same.  Mrs.  Bucky,  during 
the  day,  asked  him  to  let  her  take  charge  of  his  money.  Thii 
he  declined  to  do,  saying  he  was  able  to  take  care  of  his  own 
money.     At  night  he  was  assigned  to  a  room  which  had  two  out- 
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aide  doors,  both  of  which  were  locked  and  bolted.  Another  door 
opened  in  another  small  room,  which  communicated  with  the  of- 
fice through  another  door.  There  was  no  way  of  fastening  the 
door  between  the  rooms  on  plaintiff's  side,  but  the  door 
of  the  outer  room,  which  communicated  with  the  office,  had 
a  lock  on,  with  a  key  in  it.  The  son  of  the  proprietor  says  he 
gave  the  key  of  this  ®''^  door  to  plaintiff,  but  plaintiff  says  that 
he  simply  told  him  that  the  door  between  the  rooms  could  not  be 
fastened,  but  that  he  would  see  that  the  office  door  was  properly 
fastened,  and  relying  on  this  statement,  he  (plaintiff)  paid  no 
more  attention  to  the  matter.  He  examined  his  pocketbook,  to 
see  that  his  money  was  in  it,  and  then  placed  it  down  in  his  coat 
pocket,  and  hung  his  coat  on  the  bedpost,  and  retired  for  the 
night.  On  awakening  in  the  morning,  he  noticed  the  pocket- 
book  had  been  disturbed,  and,  on  examining  it,  found  his  money 
gone.  He  got  up,  went  out,  found  the  colored  porter,  and  ac- 
quainted Mr.  Bucky  with  his  loss.  The  money  could  not  be 
found,  and  has  never  been  restored,  and  amounted  to  two  hundred 
and  forty  dollars. 

W.  H.  Franklin,  a  colored  servant,  employed  about  the  hotel, 
testified,  in  substance,  as  follows,  to  wit:  That  he  got  up  as  usual, 
the  morning  of  the  theft,  about  daylight,  and  was  busy  about  his 
customary  duties  sweeping  out  the  office  and  hall,  when  Mrs. 
Bucky,  wife  of  the  defendant,  came  into  the  office  where  he  was 
sweeping,  and  told  him  to  stop  a  while,  and  stand  still,  and  then 
Bhe  went  in  through  the  doors  into  Mr.  Cunningham's  room,  and 
in  a  short  time  returned,  with  a  pocketbook  in  her  hand,  and  weni 
around  behind  the  counter,  and  says,  "Now,  Franklin,  never  say 
anything  about  what  you  see  me  do."  She  then  opened  the 
pocketbook,  and  took  several  bills  out  of  it,  and  then  handed  the 
pocketbook  to  him,  and  told  him  to  take  it  back,  and  put  it  in 
Mr.  Cunningham's  coat  pocket.  He  slipped  in,  and  did  as  she 
told  him.  Mr.  Cunningham  was  asleep.  She  then  called  him 
around  to  a  side  door,  and  told  him  not  to  say  anything  about 
what  he  saw  her  do,  and  gave  him  two  five  dollar  notes,  a  two 
dollar  note,  and  a  one  dollar  note.  That  afterward  he  went  on 
with  his  sweeping,  until  Mr.  Cunningham  came  out  and  told  hira 
to  call  Mr.  Bucky.  After  a  few  days,  hearing  that  he  was  going 
to  be  arrested,  he  left,  and  went  to  Barbour  county,  where  he 
was  arrested,  and  brought  back,  and  lodged  in  jail.  As  to  this 
witness'  implication  in  this  theft  there  is  no  contradiction.  That 
he  knows  how  and  when  and  by  whom  the  money  was  stolen  i» 
plainly  evident.     That  he  was  in  Mr.  Cunningham's  room,  and 
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had  Mr.  Cunningham's  *'"'*  pockethook  in  his  hands,  cannot  be 
denied.  The  only  evidence  against  Mrs.  Bucky  is  the  very  pecu- 
liar statements  of  a  self-confessed  accomplice,  who  is  uncorrob- 
orated, but  contradicted  by  Mr.  and  Mrs.  Bucky,  and  by  his  owii 
preposterous  story,  for  it  is  beyond  belief  that  Mrs.  Bucky  would 
make  up  her  mind  to  rob  the  plaintiff  in  the  manner  narrated^ 
and  take  a  colored  man  into  her  confidence,  with  whom  she  had 
only  been  acquainted  five  weeks.  When  she  defended  his  good 
name,  she  was  warming  a  snake  in  her  bosom.  But  its  bite,  on 
account  of  its  fangless  condition,  was  not  poisonous.  But  Mr. 
Bucky  can  hardly  escape  so  well.  It  is  plainly  evident  who  com- 
mitted this  theft;  and  the  sole  question  is.  On  whom  does  the  law 
fix  the  loss?  We  have  no  statute  on  the  subject,  and  must  be 
governed  by  the  common  law. 

By  the  common  law  of  England,  an  innkeeper  is  responsible 
for  the  loss  of  the  goods  or  money  of  a  traveler,  who  is  his  guest, 
whenever  the  loss  is  not  occasioned  by  the  fault  of  the  traveler 
himself,  the  act  of  God,  or  the  queen's  enemies:  Saunders  on  Neg- 
ligence, 212.  "An  innkeeper,  like  a  common  carrier,  is  an  in- 
surer of  the  goods  of  his  guests,  and  he  can  only  limit  his  lia- 
bility by  express  agreement  or  notice":  2  Kent's  Commentaries, 
594.  *'The  common  law,  as  is  well  known,  upon  grounds  of  puh- 
lic  policy,  for  the  protection  of  travelers,  imposes  an  extraordi- 
nary liability  upon  an  innkeeper  for  the  goods  of  his  guest, 
though  they  have  been  lost  without  his  fault":  11  Am.  &  Eng.. 
Ency.  of  Law.  "If  an  innkeeper  fails  to  provide  honest  servants 
and  honest  inmates,  according  to  the  confidence  reposed  in  him 
by  the  public  his  negligence  in  that  respect  is  highly  culpable, 
and  he  ought  to  answer  civilly  for  their  acts,  even  if  they  should 
rob  the  guests  who  sleep  in  his  chambers":  Jones  on  Bailments, 
94-96.  "Generally,  and  perhaps  universally,  he  has  been  held 
to  an  absolute  responsibility  for  all  thefts  from  within  or  unex- 
plained, whether  committed  by  guests,  servants,  or  strangers." 
"The  general  principle  seems  to  be  that  the  innkeeper  guaran- 
tees the  good  conduct  of  all  persons  whom  he  admits  undf^r  his 
roof,  provided  his  guests  are  themselves  guilty  of  no  negligence 
to  forfeit  the  guaranty":  Cutler  v.  Bonney,  30  Mich.  259;  18  Am. 
Rep.  127.  "Proof  of  the  loss  by  the  guest  "''^  while  at  the  inn 
is  presumptive  evidence  of  negligence  on  the  part  of  the  inn- 
keeper or  of  his  domestics.  It  is  the  duty  of  the  innkeeper  to 
provide  honest  servants,  and  keep  honest  inmates,  and  to  exer- 
cise exact  care  and  vigilance  over  all  persons  who  may  come  into 
his  house,  whether  as  guests  or  otherwise.     By  the  common  law, 
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he  is  responsible,  not  only  for  the  acts  of  his  servants  and  domes- 
tics, but  also  for  the  acts  of  other  guests":  Jalie  v.  Cardinal,  35 
Wis.  118.  "Neither  the  length  of  time  that  a  man  remains  at  au 
inn,  nor  any  agreement  he  may  make  as  to  the  price  of  board  per 
day  or  week,  deprives  a  person  of  his  character  as  a  traveler  and 
guest  if  he  retains  his  status  as  a  traveler  in  other  respects":  Jalie 
V.  Cardinal,  35  Wis.  118. 

There  is  no  question  that  the  plaintiff  was  a  guest  at  the  de- 
fendant's hotel,  and  that  while  there  he  was  robbed  in  his  room 
Mobile  asleep,  from  within  the  defendant's  family  including  his 
servants.  That  he  had  been  drinking,  was  careless  with  his  money, 
^nd  trusted  in  the  honesty  of  defendant's  household,  and  refused 
the  services  of  Mrs.  Bucky  as  to  the  care  of  his  money,  will  not 
excuse  the  defendant  from  the  dishonesty  of  those  admitted  to 
his  employment.  It  was  his  duty  to  surround  himself  with  hon- 
■est  servants,  for  the  protection  of  the  public;  and  he  cannot  ex- 
cuse himself  from  liability  by  showing  that  the  servant  was  a 
stranger,  and  hired  on  recommendation  as  to  good  character.  Ho 
should  have  exercised  care  and  vigilance  over  wandering  servants 
admitted  to  his  house,  and  see  that  they  did  not  have  the  oppor- 
tunity to  steal  from  his  guests.  As  Judge  Dixon  says  in  Jalie 
V.  Cardinal,  35  Wis.  118:  "If  drunk,  the  plaintiff  might  still  have 
•claimed  the  protection  of  his  host,  as  did  Falstaff  when  he  fell 
asleep  'behind  the  arras,'  and  might  say  with  him:  'Shall  I  not 
take  mine  ease  in  mine  inn,  but  I  shall  have  my  pocket  pick- 
ed?'" The  plaintiff  was  taking  his  ease  in  his  inn  under  the 
protecting  aegis  of  his  host  when  he  had  his  pocket  picked,  evi- 
dently by  a  member  of  the  defendant's  household,  for  whose  good 
conduct  he  was  guarantor,  and  for  whose  malfeasance  he  was 
liable  to  his  guests.  Such  being  the  plain  conclusion  of  the  law, 
any  error  that  the  circuit  court  may  have  committed  in  the  giv- 
ing or  refusing  instructions  was  not  prejudicial  ®'^®  to  the  de- 
fendant, and  it  becomes  unnecessary  to  consider  them. 

From  an  examination  of  the  instructions,  it  is  apparent  that 
the  defendant  received  greater  consideration  therein  than  the  law 
justifies.  For  instance,  the  court  gave  the  following  instruction 
in  his  behalf:  "Instruction  No.  1.  The  court  instructs  the  juiy 
that,  although  they  may  believe  that  the  plaintiff  was  robbed  in 
the  hotel  of  the  defendant  while  he  was  abiding  therein  as  a  guest, 
€til],  if  the  jury  further  believe  that  the  negligence  of  the  plain- 
tiff in  displaying  his  pocketbook  or  money  contributed  to  such 
robbery  in  a  material  way,  then  the  jury  shall  find  for  the  defend- 
ant, unless  they  further  believe  from  the  evidence  that  the  wife 
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of  the  defendant  stole  the  said  money."  An  innkeeper  is  not  only 
responsible  for  the  misconduct  of  his  wife,  but  also  of  all  those 
connected  with  the  hotel  service;  and  no  display  of  a  guest's 
money  will  relieve  the  landlord  from  the  dishonesty  of  his  ser- 
vant in  stealing  it,  for,  as  heretofore  shown,  he  is  a  guarantor 
of  his  honesty. 

The  right  of  the  plaintiff  to  release  part  of  the  verdict  is  set- 
tled in  the  case  of  Ohio  Eiver  R.  E.  Co.  v.  Blake,  38  W.  Va.  718. 

For  want  of  prejudicial  error,  the  judgment  is  affirmed. 


APPEAL— ERRONEOUS  INSTRUCTIONS  AS  GROUND  FOR 
REVERSAL.— An  Instruction  stating  the  law  too  strongly  as  against 
tlie  defendant  does  not  entitle  liim  to  a  reversal,  if  under  no  proper 
instructions  judgment  could  have  been  given  in  his  favor:  Lake  v. 
Hancock,  38  Fla.  53;  56  Am.  St.  Rep.  159.  If  the  result  reached  by 
the  trial  is  correct,  errors  in  giving  or  denying  instructions  must  be 
treated  as  harmless  on  appeal:  Fox  v.  Windes,  127  Mo.  502;  48  Am. 
St.  Rep.  648;  Brandon  v.  Carter,  119  Mo.  572;  41  Am.  St.  Rep.  673. 

INNKEEPERS— LIABILITY  FOR  THEFT  OP  GUEST'S  PROP- 
ERTY.— An  innkeeper  is  bound  to  pay  for  goods  stolen  in  his  house 
from  a  guest,  unless  stolen  by  the  servant  or  companion  of  the  guest; 
and,  however  vigilant  the  landlord  may  have  been,  he  is  responsible 
to  the  party  losing  the  property:  Shultz  v.  Wall,  134  Pa.  St.  262;  19 
Am.  St.  Rep.  686,  and  note.  See,  also,  Bowell  v,  De  Wald,  2  Ind. 
App.  303;  50  Am.  St.  Rep.  240.  If  a  regular  boarder  who  has  lived  in 
a  hotel  for  several  months,  deposits  money  in  the  hotel  safe,  the 
proprietor,  who  has  used  ordinary  care  and  diligence  in  the  selection 
and  employment  of  his  hotel  clerk,  is  not  liable  for  the  theft  of  such 
money  by  the  latter:  Taylor  v.  Downey,  104  Mich.  532;  53  Am.  St. 
Rep.  472. 

INNKEEPERS— LIABILITY— NEGLIGENCE  OF  GUEST.— The 
failure  of  a  guest  to  inform  an  innkeeper,  or  his  servant,  that  his 
baggage  contains  valuables,  for  the  loss  of  which  he  seeks  to  recov- 
er, is  not  negligence  on  his  part:  Bowell  v.  De  Wald,  2  Ind.  App. 
303;  50  Am.  St.  Rep.  240;  Fay  v.  Pacific  Imp.  Co.,  93  Cal.  253;  27  Am. 
St.  Rep.  198,  and  note.  It  is  not  negligence  in  law  for  a  guest  at  a 
hotel  to  retain  four  hundred  and  ninety-five  dollars  in  his  belt  while' 
sleeping  in  a  room  by  himself,  although  the  bolt  of  the  door  to  his 
room  could  be  opened  by  a  wire  from  the  outside:  Smith  v.  Wilson, 
36  Minn.  334;  1  Am.  St.  Rep.  669;  Spring  v.  Hager,  145  Mass.  186;  1 
Am.  St.  Rep.  451. 
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Mansfield  v,  Dameeon, 

[ii  West  Virginia,  791.] 

VENDOR'S  LIEN— NOTE  FOR  PURCHASE  MONEY.— The 
taking  of  a  note  of  a  third  person  for  the  purchase  price  of  real 
property  where  the  vendor  does  not  convey  the  legal  title,  but  stipu- 
lates tliat  he  will  convey  it  when  payment  is  made  or  secured,  is  not 
equivalent  to  payment,  and  cannot  deprive  him  of  his  right  to  en- 
force a  vendor's  lien  on  the  land  for  the  payment  of  such  price. 

PAYMENT— WHEN  NOT  PRESUMED  FROM  THE  TAK- 
ING OF  A  NOTE  OF  A  THIRD  PERSON.— If  the  seller  of  real 
property  takes  the  note  of  a  third  person  for  the  amount  of  the  pur- 
chase price,  but  retains  the  legal  title,  such  note  will  not  be  pre- 
sumed to  have  been  accepted  as  payment,  and  will  not  deprive  the 
vendor  of  the  right  to  hold  the  land  as  security  for  the  payment  of 
the  note. 

Simms  &  Enslow  and  Herbert  Fitzpatrick,  for  the  appellant. 

Campbell  &  Holt,  for  the  appellee. 

''"*  BKANNON,  J.  Mansfield  sold  Dameron  an  interest  in 
real  estate  in  Wayne  county,  the  contract  stating  the  considera- 
tion as  five  hundred  dollars,  and  then  saying,  "And  the  said 
Mansfield  "^^^  agrees  to  take  the  note  of  said  Dameron,  with  in- 
terest and  security,  due  in  ....  ,  for  said  five  hundred  dollars, 
or  the  note  of  S.  S.  Vinson;  and  the  said  Mansfield  further  agrees 
that  when  said  payment  is  made  or  secured  he  will  make  a  general 
warranty  deed,"  etc.  No  deed  was  made.  Dameron  did  not 
give  his  note,  but  Vinson  gave  his  note  to  Mansfield  for  said  pur- 
chase money,  payable  in  one  year,  and  Vinson  became  insolvent, 
and  Mansfield  brought  a  suit  to  sell  the  land  for  the  purchase 
money,  and  obtained  a  decree  subjecting  it  to  sale,  and  Dameron 
appeals. 

The  single  question  is:  Was  the  Vinson  note,  in  and  of  itself, 
payment  of  the  purchase  money,  entitling  Dameron  at  once,  upon 
its  execution,  to  a  clear  deed  for  the  property  sold?  It  is  a  clear 
principle  of  justice  and  of  courts  of  equity  that  a  vendor  of  real 
estate  retaining  title  shall  never  be  required  to  surrender  it  with- 
out payment,  unless  he  clearly  agrees  otherwise.  Does  this  con- 
tract show  that  Mansfield  agreed  otherwise?  That  depend^;  on 
its  construction.  But  it  is  important,  before  deciding  on  its  con- 
struction, to  look  at  some  law  showing  how  averse  the  courts  are 
to  compelling  a  man  to  yield  his  property  to  a  purchaser  until 
he  gets  his  pay  for  it,  as  it  will  guide  us  in  construing  this  con- 
tract. Dunlap  v.  Shanklin,  10  W.  Va.  663,  held  that  giving  a  re- 
ceipt for  notes  on  a  third  person,  specifying  that  it  is  for  pur- 
chase money,  will  not.  while  the  title  remains  in  the  Tender,  be  an 
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extinguishment  of  the  lien.  In  Knisely  v.  Williams,  3  Gratt.  265, 
46  Am.  Dec.  193,  a  vendor  retained  title  and  took  a  bond  for  pur- 
chase money,  and  later  accepted  an  order  on  a  third  person,  and 
gave  up  the  bond,  and  it  was  held  the  lien  remained  valid.     In 
Yancey  v.  Mauck,  15  Gratt.  300,  land  was  sold  to  be  conveyed 
when  the  first  payment  was  due,  and  before  that  an  arrangement 
was  made  by  which  the  purchaser  gave  his  bond  with  the  vendor 
as  surety  to  a  third  person  for  a  debt  due  from  the  vendor,  and 
the  purchase  money  bonds  were  surrendered.    The  purchaser  be- 
came insolvent,  and  did  not  pay  the  bond  to  the  third  party. 
The  seller,  not  having  parted  with  the  legal  title,  was  allowed 
to  subject  the  land  to  the  purchase  money,  as  his  lien  had  not 
been  waived.     Judge  Allen  said  the  arrangement  did  not  change 
the  character  of  the  debt;  it  was  '^^^  still  purchase  money.  Un- 
der the  old  law  giving  an  implied  lien  for  purchase  money  on 
conveyance  of  the  legal  title,  as  under  the  present  law,  where  a 
lien  is  reserved,  it  is  a  difficult  matter  to  show  a  waiver  of  a  lien; 
it  must  be  clear.     But  it  is  more  so  where  the  title  is  reserved: 
1.  Because  the  very  retention  of  title  plainly  manifests  an  intent 
to  still  hold  the  land  liable;  and  2.   A  court  of  equity  is  so  un- 
willing to  make  a  man  give  up  his  land  for  nothing.     The  force 
of  this  fact — the  retention  of  the  legal  title — will  be  found  often 
emphasized  as  of  controlling  influence:  See  Coles  v.  Withers,  33 
Gratt.  186,  193;  Lewis  v.  Caperton,  8  Gratt.  148;  Hess  v.  Dille, 
23  W.  Va.  90;  Warren  v.  Branch,  15  W.  Va.  38;  Judge  Allen's 
opinion  in  Yancey  v.  Mauck,  15  Gratt.  300;  Barton's  Chancery 
Practice,  936;  1  Lomax's  Digest,  2d  ed.,  266.     Where  the  vendor 
has  a  lien  and  a  bond,  he  has  two  securities,  as  in  this  case,  and 
could  resort  to  either;  the  lien  being  a  security,  not  for  the  note, 
but  for  the  very  debt:  Coles  v.  Withers,  33  Gratt.  195.     So  long 
as  that  debt  exists,  the  courts  will  not  presume  that  the  chief  se- 
curity has  been  surrendered,  unless  upon  the  clearest  and  most 
convincing  testimony:  1  Hilliard  on  Mortgages,  448-453.  Same  in 
Yancey  v.  Mauck,  15  Gratt.  310.     Even  where  personalty  is  sold, 
and  a  note  given,  which  passes  title,  and  gives  purchaser  right 
to  possession,  if  not  paid,  and  the  chattel  happens  to  be  yet  in 
seller's  hands,  he  may  retain  it  until  paid:  2  Daniel  on  Negotiable 
Instruments,  sec.  1280.     Now,  take  the  contract.     It  specifies, 
first,  a  price  to  be  paid,  and  then  says  Mansfield  for  it  agreed  to 
take  either  the  note  of  Dameron  or  Vinson,  and  next  says  that 
time  shall  be  given  for  their  payment,  and  then  says  that  Dam- 
eron should  make  a  deed.     When?    It  answers,  '*When  said  pay- 
ment is  made  or  secured."    Payment  means  the  discharge  of  a 
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debt  in  money,  prima  facie.  The  clause  did  not  mean  that  the 
note  was  payment.  "When  said  payment  is  made,"  meaning  the 
five  hundred  dollars  before  mentioned  as  the  price.  Surely,  it 
would  mean  that  as  readily  as  it  would  import  the  mere  execution 
of  a  note;  and,  if  so,  why  say  it  meant  merely  the  note,  not  pay- 
ment of  the  five  hundred  dollars  in  money?  But  I  say  it  means 
the  five  hundred  dollars  not  merely  or  probably  as  the  note,  but 
ratlier  than  the  note.  It  cannot  be  supposed  that  Mansfield  ''**'' 
meant  to  give  up  his  land  on  mere  personal  security,  especially 
as  he  still  kept  title.  "When  payment  is  made  or  secured,"  that 
is,  M'hen  payment  is  secured.  The  word  "secured"  strikes  me  as 
helping  this  construction.  It  does  not  refer  to  security  in  Dam- 
eron's  note,  if  he  should  give  one.  It  would  be  unnecessary,  if 
that  be  its  meaning,  as  former  language  provided  for  that  secur- 
ity. It  imports  that  actual  payment  must  either  be  made  or  se- 
cured before  a  deed  was  demandable.  The  contract  in  Dunlap 
V.  Shanklin,  10  W.  Va.  662,  sold  realty,  saying  that  the  price  was 
"to  be  paid  in  bonds,"  describing  them;  and  later  the  vendor 
gave  a  receipt  for  them  "as  a  payment  for  purchase  money  of  Eed 
Sulphur  Springs."  The  mere  contract  was  plainer  to  discharge 
the  lien  than  this  one,  because  of  the  words  that  the  purchase 
money  was  "to  be  paid  in  bonds";  but  the  lien  was  held  still 
existing. 

Counsel  for  appellant,  admitting  that  the  mere  taking  of  a 
new  note  is  not  payment  of  an  antecedent  debt,  ingeniously 
draws  the  distinction  that  such  rule  does  not  apply  here,  because 
there  is  no  antecedent  debt,  but  it  is  a  contemporaneous  debt; 
and  quotes  2  Daniel  on  Negotiable  Instruments,  sec.  1264,  say- 
ing that  where  a  debtor  transfers  the  note  of  a  third  party  for  a 
contemporaneous  debt  there  is  strong  reason  for  saying  it  is  an 
exchange  of  that  note  for  the  thing  sold  the  debtor,  the  debtor 
parting  with  his  note,  the  other  party  with  his  goods.  They  cite 
18  American  and  English  Encyclopedia  of  Law,  182,  for  the  prop- 
osition that,  "where  a  note  of  a  third  person  is  taken  in  payment 
for  goods  sold  at  the  time,  and  not  for  a  precedent  debt,  it  is 
taken  at  the  risk  of  the  vendor."  That  applies  to  goods  in  terma^ 
not  land.  Where  chattels  are  sold,  there  is  no  lien;  the  legal 
title  passes.  But  in  sales  of  realty  there  is  an  equitable  and  there 
is  a  legal  title.  That  doctrine  does  not  apply  to  sales  or  realty  by 
executory  contract.  To  so  apply  it  would  overrule  decision  after 
decision:  Dunlap  v.  Shanklin,  10  W.Ya.  662,  and  others.  Besides, 
in  sales  of  personalty  on  credit  there  is  only  one  security;  in 
realty,  two — the  personal  secm-ity  and  the  lien  besides.     It  can- 


Dec.  1896.]  State  v.  Myers.  887 

not  be  said  it  is  a  hardship  on  Dameron.     So  it  would  be  on 
Mansfield.     The  right  of  one  to  be  exempt  from  loss  is  as  strong 
as  tliat  of  the  other.     But,  construing  the  contract  as  we  do> 
Dameron  assumed  that  risk. 
Affirmed. 


VENDOR  AND  PURCHASER— PAYMENT- NOTE  OF  THIRD- 
PERSON  AS.— Whether  or  not  the  taking  of  the  note  of  a  third  per- 
son from  a  debtor  without  the  latter's  indorsement  is  conclusive  evi- 
dence of  payment  depends  upon  the  intent  of  the  parties,  and  if  it 
appears  that  at  the  time  such  note  was  taken  it  was  not  the  Intent  of 
the  parties  that  it  sihould  be  received  as  an  absolute  payment,  then 
upon  nonpayment  of  the  note,  the  original  indebtedness  can  be  en- 
forced: Duggan  V.  Pacific  Boom  Co.,  6  Wash.  503;  36  Am.  St.  Rep. 
182.  When  the  note  of  a  third  person  is  received  by  a  creditor,  the 
burden  of  proving  that  it  was  accepted  in  payment  of  a  debt  is  upoa 
the  debtor:  Shepherd  v.  Busch,  154  Pa.  St.  149;  35  Am.  St.  Rep.  815, 
and  note.  In  general,  the  acceptance  of  a  note  for  the  amount  of 
a  debt  is  not  a  payment  thereof  unless  the  parties  expressly  so  agree: 
Johnston  v.  Barrills,  27  Or.  251;  50  Am.  St.  Rep.  717,  and  note. 
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[42  West  Virginia,  822.] 

CONSTITUTIONAL    LAW— OLEOMARGARINE.— A    statute 

prohibiting  and  making  criminal  the  sale  of  oleomargarine  unless  it 
has  been  colored  pink  is  constitutional,  though  applicable  to  that 
manufactured  without,  as  well  as  within,  the  state.  Such  a  statute 
has  for  its  object  the  prevention  of  fraud  on  the  public,  and  Is  there- 
fore within  the  police  power  of  the  state. 

CONSTITUTIONAL  LAW  —  INTERSTATE  COMMERCE  — 
OLEOMARGARINE  IN  ORIGINAL  PACKAGES.— The  fact  that 
oleomargarine  is  imported  into  one  state  from  another  in  original 
packages  does  not  exempt  it  from  the  operation  of  a  statute  prohib- 
iting its  sale  in  the  latter  state  unless  colored  pink  as  by  such  statute 
required. 

W.  W.  Arnett,  for  the  plaintiff  in  error. 

T.  S.  Eiley,  attorney  general,  and  White  &  Allen,  for  the  de- 
fendant in  error. 

823  ENGLISH,  J.  On  the  fifth  day  of  September,  1891^ 
Elgie  Myers  was  arrested  on  the  warrant  of  a  justice  of  the  peace 
of  Ohio  county  charging  him  with  being  a  vendor  of  oleomarga- 
rine, artificial  or  adulterated  butter,  and  that  he  did,  on  the  fifth 
day  of  September,  1891,  in  said  county,  offer  for  sale  within  the 
limits  of  this  state  oleomargarine,  artificial  or  adulterated  butter, 
without  the  same  being  colored  pink.  On  the  seventh  day  of 
October,  1891,  a  judgment  was  rendered  by  said  justice  assessing 
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a  fine  of  twenty  dollars  against  said  Myers,  and  taxing  the  costs 
against  him  at  twelve  dollars  and  seventy  cents. 

From  this  judgment  an  appeal  was  taken  to  the  circuit  court 
of  said  county,  which  appeal  was  heaid  on  the  21st  of  Januai-}-, 
1893,  by  the  court  in  lieu  of  a  jury,  and  the  defendant,  Elgie  My- 
ers, was  found  guilty  as  in  said  warrant  was  charged,  and  the 
judgment  of  said  justice  was  aiErmed,  and  judgment  rendered  for 
the  sum  of  twenty  dollars  assessed  as  aforesaid,  and  for  the  costs 
of  the  appeal  in  the  circuit  court  as  well  as  for  the  costs  that  ac- 
crued before  the  justice.  On  the  twenty-first  day  of  January, 
1893,  the  'defendant  moved  the  court  to  set  aside  its  finding  and 
the  judgment  rendered  therein,  and  grant  him  a  new  trial,  which 
motion  was  overruled  by  the  court,  and  the  defendant  excepted. 

The  facts  agreed  were:  "That  the  defendant  was  a  vendor  of 
oleomargarine,  and  that  about  September,  1892,  received  from 
Chicago,  Illinois,  certain  packages  containing  oleomargarine;  that 
he  broke  these  packages,  offered  for  sale  and  sold  in  small  quanti- 
ties in  the  markets  of  the  city  of  Wheeling,  Ohio  county,  West 
Virginia,  the  oleomargarine  therein  contained;  and  that  no  por- 
tion thereof  was  colored  pink." 

It  is  claimed  on  the  part  of  plaintifE  in  error  that  the  court 
erred  in  finding  him  guilty,  and  rendering  judgment  against  him, 
upon  the  facts  agreed,  because  the  legislature  exceeded  its  consti- 
tutional power  in  enacting  the  statute  which  requires  that  oleo- 
margarine shall  not  be  sold,  etc.,  until  or  unless  the  said  oleomar- 
garine should  have  been  colored  pink;  and  that  said  statute  is 
unconstitutional,  null,  and  void,  because  ®^*  the  legislature  has 
no  police  or  other  power  to  enact  said  statute.  Sections  I,  2,  and 
3  of  chapter  8  of  the  acts  of  1891,  the  constitutionality  of  which 
are  brought  in  question,  read  as  follows: 

"Section  1.  That  from  and  after  the  passage  of  this  act,  it 
shall  be  unlawful  for  any  manufacturer  or  vendor  of  oleomarga- 
rine, artificial  or  adulterated  butter,  to  manufacture  or  offer  for 
gale  within  the  limits  of  this  state  any  oleomargarine,  artificial 
or  adulterated  butter,  whether  the  same  be  manufactured  with- 
in or  without  the  state,  unless  the  same  shall  be  colored  pink. 

"Sec.  2.  Any  person  violating  any  provision  of  this  act  shall 
be  guilty  of  a  misdemeanor,  and,  upon  conviction  thereof,  be 
fined  not  less  than  twenty  nor  more  than  one  hundred  dollars 
for  each  offense. 

"Sec.  3.  Any  penalty  arising  under  this  act  may  be  enforced 
by  any  magistrate  within  the  county  in  which  the  offense  occurs/' 
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Now  the  evident  intention  of  this  statute  is  to  protect  the  citi- 
zens of  the  state  and  the  public  generally  from  imposition  and 
fraud  in  the  manufacture  and  sale  of  an  article  of  everyday  ase 
and  consumption.  We  have  on  our  statute  books  provisions  for 
the  prevention  of  fraud  in  the  sale  of  fertilizers  to  the  farmer  re- 
quiring that  its  chemical  qualities  shall  be  tested  before  it  is 
thrown  upon  the  market;  also  as  to  the  quality  of  petroleum  which 
is  required  to  be  inspected,  graded,  and  measured  before  the  same 
is  transported,  with  a  view  of  ascertaining  its  quantity  and  grade 
or  gravity  before  it  is  allowed  to  go  into  the  markets,  with  a  view 
of  preventing  injury  from  its  ignition  or  explosion;  and,  indeed, 
it  is  difficult  to  conceive  of  any  higher  object  or  more  imperative 
duty  which  devolves  upon  the  legislature  than  to  guard  the  citi- 
zens of  the  state  from  impositions  occasioned  by  the  adulteration 
of  articles  of  food  or  other  articles  of  everyday  use.  Tiedeman, 
in  his  valuable  work  on  Limitations  of  Police  Power,  on  page  207, 
section  89,  under  the  caption  "Regulation  of  Sale  of  Certain 
Articles  of  Merchandise,"  says:  "The  regulations  which  would 
fall  under  this  heading  are  very  numerous,  and  most  of  them  are 
free  from  all  doubt  in  respect  to  their  validity  under  our  con- 
stitutional ^^^  limitations.  They  are  instituted  either  for  the 
purpose  of  preventing  injury  to  the  public,  or  thwarting  all  at- 
tempts of  the  vendor  to  defraud  the  vendee.  A  regulation,  what- 
ever may  be  its  character,  which  is  instituted  for  the  purpose  of 
preventing  injury  to  the  public,  and  which  does  tend  to  furnish 
the  desired  protection,  is  clearly  constitutional."  The  object  of  the 
manufacturer  of  oleomargarine  is  to  produce  an  article  as  near 
as  possible  in  appearance  like  genuine  butter  of  good  quality,  with 
a  view  of  disposing  of  the  same  in  the  market  for  the  same  price 
as  butter  manufactured  from  milk;  and  the  object  of  the  legisla- 
ture in  requiring  it  to  be  colored  pink,  instead  of  yellow,  is  to 
prevent  this  imposition.  Cooley's  Constitutional  Limitations, 
third  edition,  page  186,  speaking  of  inquiry  into  legislative  mo- 
tives says:  "From  what  examination  has  been  given  to  this  sub- 
ject, it  appears  that  whether  a  statute  is  constitutional  or  not  is 
always  a  question  of  power;  that  is,  whether  the  legislature  in  the 
particular  case,  in  respect  to  the  subject  matter  of  the  act,  the 
manner  in  which  its  object  is  to  be  accomplished,  and  the  mode 
of  enacting  it,  has  kept  within  the  constitutional  limits,  and  ob- 
served the  constitutional  conditions.  In  any  case  in  which  this 
question  is  answered  in  the  affirmative,  the  courts  are  not  at  lib- 
erty to  inquire  into  the  proper  exercise  of  the  power.  They  must 
assume  that  the  legislative  discretion  has  been  properly  exercised. 
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If  evidence  was  required,  it  must  be  supposed  that  it  was  before 

the  legislature  when  the  act  was  passed;  and  if  any  special  finding 
was  required  to  warrant  the  passage  of  the  particular  act,  it  would 
seem  that  the  passage  of  the  act  itself  might  be  held  equivalent 
to  such  finding." 

The  question  presented  by  this  record  was  before  the  supreme 
court  of  New  Hampshire  in  the  cas«  of  State  v,  Marshall,  64  N. 
H.  549,  in  which  it  was  held  that  "a.  statute  prohibiting  the  sale 
of  imitation  butter  unless  colored  pink  has  for  its  object  the  pre- 
vention of  fraud  on  the  public  in  the  sale  of  provisions,  and  is, 
therefore,  within  the  purview  of  the  police  power  of  the  state." 
This  question  was  also  before  the  United  States  supreme  court  in 
the  case  of  Powell  v.  Pennsylvania,  127  U.  S.  678,  in  which  it 
was  held  that  "the  fourteenth  ^^^  amendment  to  the  constitu- 
tion was  not  designed  to  interfere  with  the  exercise  of  the  police 
power  by  the  state  for  the  protection  of  health,  the  prevention 
of  fraud,  and  the  preservation  of  the  public  morals,"  and  that 
"the  prohibition  of  the  manufacture  out  of  oleaginous  substances, 
or  out  of  any  compound  thereof  other  than  that  produced  from 
unadulterated  milk,  or  cream  from  unadulterated  milk,  of  an  arti- 
cle designed  to  take  the  place  of  butter  or  cheese  produced  from 
pure  unadulterated  milk  or  cream,  or  cream  from  unadulterated 
milk,  or  the  prohibition  upon  the  manufacture  of  any  imitation 
or  adulterated  butter  or  cheese,  or  upon  the  selling  or  offering  for 
sale  or  having  in  possession  wdth  intent  to  sell  the  same  as  an  ar- 
ticle of  food,  is  a  lawful  exercise  by  the  state  of  the  power  to  pro- 
tect by  police  regulations  the  public  health."  The  question  was 
also  before  the  court  of  appeals  of  New  York  in  the  case  of  Peo- 
ple V.  Arensberg,  105  N.  Y.  123,  59  Am.  Rep.  483,  and  it  was 
there  held  that:  "The  producers  of  butter  from  animal  fats  or 
oils,  although  the  product  may  be  wholesome,  nutritious,  and 
suitable  for  food,  and  so  the  manufacture  and  sale  thereof  may 
not  be  prohibited,  have  no  constitutional  right  to  resort  to  de- 
vices for  the  purpose  of  making  their  product  resemble  dairy  but- 
ter, and  the  legislature  has  power  to  enact  such  laws  as  it  may 
deem  necessary  to  prevent  the  simulated  article  being  put  upon 
the  market  in  such  form  or  manner  as  to  be  calculated  to  de- 
ceive." In  the  case  of  Butler  v.  Chambers,  36  Minn.  69,  1  Am. 
St.  Rep.  638,  the  court,  in  its  opinion,  says  upon  this  question: 
"In  1881  the  legislature  passed  an  act  entitled  'An  act  to  regu- 
late the  traffic  in  oleomargarine':  Laws  of  1881,  c.  133.  This  act 
provides  that  any  person  who  shall  knowingly  sell,  or  otfer  for 
sale,  any  article  or  substance  in  semblance  of  butter,  not  the 
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legitimate  product  of  the  dairy,  made  exclusively  of  milk  and 

cream,  but  into  the  composition  of  which  the  oil  or  fat  of  ani- 
mals, or  melted  butter,  or  any  oil  thereof,  enters  as  a  substitute 
for  cream,  in  tubs,  firkins,  or  other  original  packages,  not  dis- 
tinctly, legibly,  and  durably  branded,  ....  shall  be  guilty  of  a 
misdemeaD.or,  etc.  It  cannot  be  doubted  **^'^  that  the  act  of 
1881  was  a  legitimate  exercise  of  police  power.  The  public  may 
be  protected  by  appropriate  legislation  against  imposition  in  the 
purchase  of  articles  of  consumption;  and  if,  as  we  may  assume, 
the  prevalent  compounds  resembling  butter  in  appearance  and 
flavor,  and  put  on  the  market  as  a  substitute  for  it,  and  gener- 
ally known  as  'oleomargarine/  'butterine,'  etc.,  are  liable  to  de- 
ceive and  mislead  purchasers  and  consumers  as  to  the  real  nature 
of  the  product,  and  especially  if  such  preparations  are  made  of 
unwholesome  ingredients,  then  we  think  there  may  be  sufficient 
reason  why  the  legislature  may,  in  its  discretion,  meet  the  evil 
sought  to  be  remedied  by  provisions  for  the  suppression  of  the 
manufacture  and  sale  of  such  artificial  compounds  altogether.'* 
So  in  the  case  of  People  v.  McGann,  34  Hun,  358,  it  was  held  that 
the  legislature  had  power,  by  virtue  of  the  police  power  vested  in 
it,  to  pass  an  act  prohibiting  absolutely  the  manufacture  and  sale 
as  an  article  of  food,  of  any  articles  designed  to  take  the  place  of 
butter  or  cheese  produced  from  pure,  unadulterated  milk  or 
cream  of  the  same,  and  that  such  act  was  constitutional  and  valid. 
If,  then,  the  legislature  has  the  power,  under  the  police  power 
vested  in  it,  to  prohibit  the  manufacture  and  sale  of  oleomar- 
garine entirely,  we  can  but  conclude  that  under  the  same  power 
it  may  place  (as  it  has  done  in  this  state)  some  distinguishing 
mark  upon  it,  to  prevent  deception  and  imposition  in  the  sale  of 
the  same,  even  though  it  should  have  the  effect  of  injuring  the 
sale  of  the  same  in  the  markets;  and  we  cannot  regard  the  act 
in  question  in  this  state  as  inhibited  by  any  clause  of  the  con- 
stitution. The  judgment  complained  of  must  be  affirmed,  with 
costs. 

ON    REHEARING. 

The  plaintiff  in  error,  in  his  brief  filed  upon  the  rehearing  of 
this  case,  seeks  to  show  that  the  part  of  the  act  of  our  legislature 
which  has  reference  to  and  affects  importers  into  the  state  as  to 
unbroken  bulks  or  "original  packages"  is  clearly  unconstitutional, 
and,  if  unconstitutional  as  to  these,  it  is  unconstitutional  as  to 
all  the  parties  to  whom  it  applies;  in  other  words,  that  the  sec- 
tions of  the  act  are  not  ®**  severable:  if  a  part  is  unconstitu- 
tional, the  whole  is  unconstitutional,  for  the  reason  that  no  one 
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could  know  that  the  legislature  would  have  given  their  sanction 

to  the  part  of  the  act  that  affects  the  citizens  of  the  state  without 
the  clause  or  part  of  the  act  that  denounces  the  penalty  against 
importers  of  "original  packages,"  and  seeks  to  show  that  the  case 
of  Plumley  v.  Massachusetts,  155  U.  S.  461,  does  not  ad'ect  the 
case.  In  that  case,  however,  this  question  is  exhaustively  con- 
Bidered  by  Justice  Harlan,  and  the  authorities  fully  collated. 
The  first  section  of  the  syllabus  in  that  case  reads  as  follows: 
"The  act  of  August  2, 1886,  chapter  840  (24  Stats.  209)  does  not 
give  authority  to  those  who  pay  the  taxes  prescribed  by  it  to 
engage  in  the  manufacture  or  sale  of  oleomargarine  in  any  state 
which  lawfully  forbids  such  manufacture  or  sale,  or  to  disregard 
any  regulations  which  a  state  may  lawfully  prescribe  in  reference 
to  that  article;  and  that  act  was  not  intended  to  be,  and  is  not, 
a  regulation  of  commerce  among  the  states";  and  that  the  statute 
of  Massachusetts  of  March  10,  1891,  chapter  58,  'to  prevent  de- 
ception in  the  manufacture  and  sale  of  imitation  butter,'  in  its 
application  to  the  sales  of  oleomargarine  artificially  colored  so 
as  to  cause  it  to  look  like  yellow  butter,  and  brought  into  Massa- 
chusetts, is  not  in  conflict  with  the  clause  of  the  constitution  of 
the  United  States  investing  Congress  with  power  to  regulate  com- 
merce among  the  several  states;  also  restraining  the  case  of  Leisy 
V.  Hardin,  135  U.  S.  100,  124,  in  its  application  to  the  case  there 
actually  presented  for  determination,  and  held  not  to  justify  the 
broad  contention  that  a  state  is  powerless  to  prevent  the  sale  of 
articles  of  food  manufactured  in  or  brought  from  another  state, 
and  subjects  of  traffic  or  commerce,  if  their  sale  may  cheat  the 
people  into  purchasing  something  they  do  not  intend  to  buy, 
and  which  is  wholly  different  from  what  its  condition  and  appear- 
ance import.  The  judiciary  of  the  United  States  should  not 
strike  down  a  legislative  enactment  of  a  state,  especially  if  it  has 
direct  connection  with  the  social  order,  the  health,  and  the  morals 
of  its  people,  unless  such  legislation  plainly  and  palpably  violates 
Bome  right  granted  or  secured  by  the  national  constitution,  or 
encroaches  upon  ^^^  the  authority  delegated  to  the  United 
States  for  the  attainment  of  objects  of  national  concern.  In 
Plumley  v.  Massachusetts,  155  U.  S.  474,  Justice  Harlan,  in  de- 
livering the  opinion  of  the  court,  says:  "The  language  we  have 
quoted  from  Leisy  v.  Hardin,  135  U.  S.  100,  must  be  restrained 
in  its  application  to  the  case  actually  presented  for  determina- 
tion, and  does  not  justify  the  broad  contention  that  a  state  is 
powerless  to  prevent  the  sale  of  articles  manufactured  in  or 
brought  from  another  state,  and  subjects  of  traffic  and  commerce. 
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if  their  sale  may  cheat  the  people  into  purchasing  something  they 
do  not  intend  to  buy,  and  which  is  wholly  different  from  what  its 
condition  and  appearance  import." 

In  the  case  of  Plumley  v.  Massachusetts,  155  U.  S.  461, 
Plumley  was  arrested  for  sailing  in  the  original  package  oleo- 
margarine in  Illinois,  and  brought  to  the  state  of  Massachusetts 
colored  so  as  to  resemble  butter  manufactured  from  milk,  in 
violation  of  the  Massachusetts  statute.  The  attempt  was  made 
to  show  that  this  statute  was  unconstitutional,  but  the  court  sus- 
tained the  statute,  and  held  it  to  be  constitutional.  So,  also,  in 
the  case  of  Eahrer,  Petitioner,  140  U.  S.  545,  it  was  held  that  the 
act  of  August  8,  1890  (26  Stats.,  c.  728,  p.  313),  enacting  that 
"all  fermented,  distilled,  or  other  intoxicating  liquors  or  liquids 
transported  into  any  state  or  territory  or  remaining  therein  for 
use,  consumption,  sale,  or  storage  therein  shall,  upon  arrival  in 
such  state  or  territory,  be  subject  to  the  operation  and  effect  of 
the  laws  of  such  state  or  territory  enacted  in  the  exercise  of  its 
police  powers  to  the  same  extent  and  in  the  same  manner  as 
though  such  liquids  or  liquors  had  been  produced  in  such  state 
or  territory,  and  shall  not  be  exempt  therefrom  by  reason  of  being 
introduced  therein  in  original  packages  or  otherwise,"  is  a  valid 
and  constitutional  exercise  of  legislative  power  conferred  upon 
Congress;  and,  after  that  act  took  effect,  such  liquors  or  liquids 
introduced  into  a  state  or  territory  from  another  state,  whether 
in  original  packages  or  otherwise,  became  subject  to  the  opera- 
tion of  such  of  its  then  existing  laws  as  had  been  properly  enacted 
in  the  exericse  of  its  police  powers. 

Having  held  in  the  opinion  that  the  legislature  had  the  right, 
under  its  police  powers,  to  require  parties  offering  *^^  for  sale 
oleomargarine  to  color  the  same  pink  in  order  to  identify  it  and 
distinguish  it  from  ordinary  butter,  and  the  above-quoted  cases 
holding  that  the  fact  that  the  same  is  offered  for  sale  in  original 
packages  does  not  prevent  it  from  being  subject  to  the  effect  of 
our  statute  requiring  the  same  to  be  colored  pink,  which  is  a 
police  regulation,  we  see  no  cause  to  change  our  opinion  ex- 
pressed in  the  original  opinion,  and  must  therefore  hold  the  ::5tat- 
ute  to  be  constitutional,  and  aflfirm  the  judgment,  with  costs. 


POLICE  POWER-STATUTES  REGULATING  SALES  OF  COM- 
MODITIES—VALIDITY OP— OLEOMARGARINE.— A  statute  In- 
tended to  restrain  or  suppress  the  manufacture  and  sale  of  oleo- 
margarine, and  like  compounds  resembling  and  Intended  as  a  sub- 
stitute for  butter,  is  valid  as  a  legitimate  exercise  of  the  police 
power  of  the  state.  Such  legislation  is  justifled  upon  the  gmund 
that  the  use  of  the  Inhibited  compounds  is  injurious  to  the  public 
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health:  Butler  ▼.  Chambers,  36  Minn.  69;  1  Am.  St  Rep.  688,  and  ex- 
tended note.  The  state  may  institute  any  reasonable  preventive  rem- 
edy when  the  frequency  of  fraud,  or  the  difficulty  experienced  by 
individuals  in  circumventing  it,  is  so  great  that  no  other  means  will 
prove  efficacious:  People  v.  Wagner,  86  Mich.  594;  24  Am.  St.  Rep. 
141. 

INTERSTATE  COMMERCE— POWER  OP  STATE  OVER^OLEO- 
MARGARINE  IN  ORIGINAL  PACKAGES.— A  sale  of  oleomarga- 
rine, otherwise  in  violation  of  state  law,  is  not  protected  as  a  part  of 
interstate  commerce  by  proof  that  it  was  made,  stamped,  and  print- 
ed in  another  state,  for  use  as  an  article  of  food,  wo'srhed  eighty 
pounds,  and  was  sold  in  the  form  in  which  the  malter  pul  it  up  at  his 
,  factory  in  such  other  state,  and  that  the  person  making  the  sale  was 
his  agent  in  this  state,  having  and  maintaining  a  store  here  for  the 
purpose  of  effecting  such  sales:  Commonwealth  t.  SchoUenberger^ 
156  Pa.  St.  201;  36  Am.  St.  Rep.  32.  See  extended  note  to  People  v. 
Wemple,  27  Am.  St.  Rep,  547-568,  on  the  general  subject  of  the  con- 
etitutionality  of  state  regulatioui  of  Interstate  commerce. 
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NEOLIGENOE— FORGETFULNESS.— One  who    knew  of  a 

defect  in  a  highway,  but  temporarily  forgot  it,  is  not  necessarily 
guilty  of  contributory  negligence,  and,  if  injured  through  such  de- 
fect and  his  forgetfulness  of  it,  the  question  whether  he  was  guilty 
of  contributory  negligence  should  be  submitted  to  the  jury. 

NEGLIGENCE.— A  TKAVELER  ON  A  HIGHWAY  HAS  THE 
RIGHT  TO  PRESUME  it  is  in  a  safe  condition,  though  he  knew  of 
a  defect  therein  a  week  before,  if  it  was  in  a  conspicuous  place  and 
of  such  a  character  that  very  little  time  and  expense  would  safely 
repair  it. 

NEGLIGENCE- CUSTOM.— EVIDENCE  of  the  customary 
way  of  loading  and  hauling  wood  is  not  admissible  for  the  purpose  of 
aiding  a  jury  to  determine  whether  negligence  was  contributory. 

EVIDENCE  OF  THE  CUSTOMARY  WAY  OF  DOING 
THINGS  is  not  admissible  if  it  is  a  matter  of  common  knowledge. 

Action  to  recover  for  personal  injuries  received  by  the  plain- 
tiff from  being  thrown  from  his  wagon  through  a  defect  in  the 
street.  He  had  seen  this  defect  about  a  week  before,  but  forgot  it 
on  the  occasion  of  his  injury.  A  plank  in  a  crosswalk  had  been 
broken,  leaving  a  drop  of  eight  inches.  The  plaintiff  was  sitting 
on  a  load  of  wood,  and,  on  crossing  the  defective  part  of  the 
street,  the  wagon  dropped  therein  and  a  part  of  the  wood  fell 
off,  starting  the  horses  and  causing  them  to  run  away  and  the 
plaintiff  to  be  thrown  from  the  wagon  and  injured. 

R.  D.  Evans,  for  the  appellant. 

Bentley  &  Bentley  and  H.  Grotophoret,  for  the  respondent. 

**  MARSHALL,  J.  The  plaintiff  testified  that  he  knew, 
prior  to  the  accident,  of  the  existence  of  the  defect;  and,  based 
on  such  evidence,  a  motion  was  made  at  the  close  of  plaintifPi 
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case  for  t  nonsuit.  It  is  insisted  here  that  the  denial  of  such 
motion  was  error,  citing  Beach  on  Contributory  Negligence,  sec. 
37;  Bruker  v.  Covington,  69  Ind.  33;  35  Am.  Rep.  202;  Gilman 
V.  Deerfield,  16  Gray,  577.  Beach  lays  down  the  rule  (Beach  on 
Contributory  Negligence,  1st  ed.,  sec.  12),  in  effect,  that  where 
one  knows  the  danger,  but  temporarily  forgets  it,  and  in  conse- 
quence suffers  an  injury,  his  forgetfulness  will  not  avail  him  as 
an  excuse;  that  what  he  knows  he  must  remember  at  his  peril, 
and  that  a  failure  to  remember  constitutes  contributory  negli- 
gence if  it  occasions  injury.  But  this  is  not  supported  by  repu- 
table authorities  anywhere,  and  has  been  expressly  repudiated  by 
this  court:  Wheeler  v.  Westport,  30  Wis.  392.  No  stronger  case, 
probably,  can  be  found  to  support  the  text  in  Beach  on  Contrib- 
utory Negligence  than  Gilman  v.  Deerfield,  15  Gray,  577. 
There  plaintiff  was  well  acquainted  with  the  defect;  he  had  pass- 
ed over  it  several  times  within  a  short  period  prior  to  the  acci- 
dent; the  last  time  he  observed  its  character  particularly,  and 
BO  fully  appreciated  the  danger  that  he  deemed  it  necessary  to 
drive  over  the  defect  at  a  walk  and  with  care.  It  was  so  sit- 
uated as  to  be  in  plaintiff's  view  for  several  rods  before  he 
reached  it.  His  horse  was  a  quick,  high-spirited  animal,  accus- 
tomed to  start  quickly.  He  approached  the  defect  on  a  trot,  go- 
ing at  the  rate  of  five  or  six  miles  an  hour,  so  carelessly  that  he 
could  not  afterward  remember  whether  he  was  driving  with  a 
*^  slack  or  tight  rein.  He  was  a  doctor,  on  the  way  to  visit  a 
patient,  and  his  thoughts  were  on  that  business.  He  did  not 
think  of  the  defect  in  the  road  till  it  was  too  late  to  stop  his 
horse.  Held,  under  these  facts,  that  failing  to  remember  con- 
stituted contributory  negligence  as  a  matter  of  law.  Yet  in 
Wheeler  v.  Westport,  30  Wis.  392,  this  court  held  that  the  Mass- 
achusetts court  in  that  case  "carried  the  doctrine  of  forgetful- 
ness of  the  existence  of  a  defect  or  obstruction  as  conclusive  evi- 
dence of  contributory  negligence  to  the  very  extreme  of  reason 
and  sound  policy";  and,  as  there  shown,  that  court  has  not  ex- 
tended the  rule,  but  has  often  since  held  that  previous  knowl- 
edge was  not  of  itself  conclusive  evidence  of  contributory  negli- 
gence. In  fact,  the  rule  of  Gilman  v.  Deerfield,  15  Gray,  577, 
has  been  so  fenced  in  by  subsequent  decisions  as  to  be  practically 
overruled:  Whittaker  v.  West  Boylston,  97  Mass.  273;  Smith  v. 
Lowell,  6  Allen,  39;  Blood  v.  Tyngsborough,  103  Mass.  509; 
Brigham  v.  Worcester  Co.,  147  Mass.  446.  To  the  same  effect 
are  Weed  v.  Ballston  Spa.  76  N.  Y.  329;  Bassett  v.  Fish,  75  N. 
Y.  303;  DriscoU  t.  New  York,  11  Hun,  101;  Dorsey  r.  Phillips 
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etc.  Const.  Co.,  42  Wis.  583;  Cuthbert  v.  Appleton,  34  Wis.  383. 
In  this  case,  the  defect  was  not  in  view  of  the  plaintiff  till  it 
was  too  late  to  slop  his  horses;  he  had  seen  it  but  once  before; 
it  was  on  a  main  thoroughfare  in  a  city  of  considerable  size, 
where  one  might  reasonably  presume  such  a  defect  would  be 
promptly  repaired.  Certainly,  in  view  of  these  facts,  notwith- 
standing previous  knowledge,  the  question  of  contributory  neg- 
ligence was  for  the  jury. 

It  is  said  the  court  erred  in  failing  to  charge  the  jury  on  the 
subject  of  notice,  but  the  fact  of  notice  to  the  defendant  was  con- 
clusively established  by  the  evidence;  therefore  there  was  nothing 
to  submit  to  the  jury  on  that  subject. 

The  charge  of  the  court  that  the  traveler  on  a  highway  has  a 
right  to  presume  it  is  in  a  safe  condition  was  excepted  to  as  erro- 
neous, in  view  of  plaintiff's  knowledge  of  the  condition  **  of 
the  street;  but,  in  view  of  the  facts,  the  charge  was  proper: 
Weed  V.  Ballston  Spa,  76  N.  Y.  329.  That  such  is  ordinarily 
the  rule  is  not  questioned,  and  notwithstanding  the  fact  that 
plaintiff  had  seen  the  defect  about  a  week  previous  to  the  date 
of  his  injury,  it  being  in  a  conspicuous  place  and  of  such  a  char- 
acter that  a  very  little  time  and  expense  were  sufficient  for  its 
repair,  he  well  might  reasonably  have  assumed  that  the  repairs 
had  been  made. 

It  is  claimed  that  the  court  erred  in  instructing  the  jury  on 
the  subject  of  damages  recoverable  for  future  disability.  The 
charge  in  that  respect  is  subject  to  criticism,  but  no  pbjection 
was  taken;  hence  the  error  cannot  be  reviewed  on  this  appeal. 

In  respect  to  the  question  of  contributory  negligence,  the 
court,  against  defendant's  objection,  admitted  evidence  of  the 
customary  way  of  loading  and  hauling  wood.  The  general  rule, 
subject  to  many  limitations  and  exceptions,  is  that  evidence  of 
custom  bearing  on  the  fact  of  negligence,  when  such  fact  is  in 
issue,  is  admissible:  Wharton  on  Negligence,  sec.  46;  Black  on 
Proof  and  Pleading,  sec.  36;  Bailey  on  Master's  Liability,  527, 
and  cases  cited. 

There  is  considerable  conflict  of  modern  judicial  authority 
on  the  subject,  though  the  trend  of  decisions  has  been  rather 
in  favor  of  a  liberal  application  of  the  general  rule,  yet  preserv- 
ing rigidly  the  exceptions  thereto.  Such  general  rule  has  been 
followed  in  this  court:  See  Jochem  v.  Eobinson,  72  Wis.  199; 
Nadau  v.  White  River  etc.  Co.,  76  Wis.  120;  20  Am.  St.  Rep. 
29;  where  the  evidence  was  held  admissible.  And  the  excep- 
tions to  and  limitations  of  the  rule  have  been  recognized  as  well: 
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See  Dorsey  v.  Phillips  etc.  Const.  Co.,  43  "Wis.  583,  where  proof 
of  custom  was  held  immaterial,  and  Hinton  v.  Cream  City  Ey. 
"Co.,  65  Wis.  323,  Mulcairns  v.  Janesville,  67  Wis.  24,  and  Coif 
V.  Chicago  etc.  Ey.  Co.,  87  Wis.  273,  where  the  evidence  was 
-held  not  admissible.  At  the  foundation  of  the  rule  lies  the 
idea  that  the  act  constituting  the  ^^  subject  of  the  custom  is 
-one  in  respect  to  which  the  manner  of  doing  it  is  not  a  matter 
of  common  knowledge.  If  this  were  lost  sight  of,  and  evidence 
■allowed  to  prove  the  customary  way  of  doing  anything,  however 
common,  a  rule  which,  restricted  within  reasonable  limits,  pro- 
motes the  due  administration  of  justice,  would  be  quite  likely 
io  have  the  very  opposite  effect. 

It  is  the  judgment  of  the  court  that  the  admission  of  evidence 
f)f  the  customary  way  of  doing  an  act  so  common,  so  ordinary, 
and  so  usual  as  that  of  loading  and  hauling  wood  is  within  the 
exceptions  to  the  general  rule  admitting  such  evidence,  or,  to 
state  it  more  accurately,  is  a  departure  from  the  rule  itself;  that 
the  evidence  in  that  regard,  freely  admitted  in  this  case  by  the 
trial  court,  may  probably  have  influenced  the  jury  to  defend- 
ant's prejudice;  and  therefore  that  such  admission  constitutes 
error,  for  which  the  judgment  must  be  reversed. 

By  the  Court.  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  remanded  for  a  new  trial. 

NEGLIGENCE— FORGETFULNESS  AS  EVIDENCE  OF— QUES- 
TION FOR  JURY.— To  forget  a  danger  is  not  negligence,  unless  it 
shows  a  want  of  ordinary  care,  and  that  is  a  question  for  the  jury: 
Giraudi  v.  Electric  Imp.  Co.,  107  Cal,  120;  48  Am.  St.  Rep.  114,  and 
note;  Russell  v.  Monroe,  116  N.  C.  720;  47  Am.  St.  Rep.  823,  and  note. 

MUNICIPAL  CORPORATIONS  —  DEFECTIVE  STREETS  — 
BIGHTS  OF  PERSONS  USING  THEM.— A  person  walking  upon  a 
sidewalk  has  a  right  to  expect  and  to  act  upon  the  assumption  that 
the  municipal  authorities  have  properly  discharged  their  duty  by 
keeping  the  streets  in  good  repair:  Russell  v.  Monroe,  116  N.  C.  720; 
47  Am.  St.  Rep.  823,  and  note. 

EVIDENCE— CUSTOM— ADMISSIBILITY  OF  — WHEN  MUST 
BE  PROVEN.— A  general  usage  in  a  particular  business  need  never 
t)e  alleged  in  pleading:  State  v.  Morton,  27  Vt.  310;  65  Am.  Dec.  201; 
Barlow  v.  Lambert,  28  Ala.  704;  65  Am.  Dec.  374,  and  note.  A  usage, 
<o  be  admissible,  must  be  proved  to  be  known  to  the  parties,  or  to 
be  so  general  and  well  established  that  knowledge  and  adoption  of 
It  may  be  presumed,  and  it  must  be  certain  and  uniform:  Baltimore 
Baseball  Co.  v,  Pickett,  78  Md.  375;  44  Am.  St.  Rep.  304,  and  note. 
One  charged  with  negligence  will  not  be  allowed  to  show  that  the  act 
complained  of  was  customary  among  those  engaged  In  a  similar  oc- 
cupation, or  owing  similar  duties:  Columbus  etc.  Coal  etc.  Co,  v. 
Tucker,  48  Ohio  St.  41;  28  Am.  St.  Rep.  628,  and  note. 
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[93  WISCONSIN,  153.] 

EXECUTORS  AND  ADMINISTRATORS— SALES  OF  ARE 
rVOIDABLE  BUT  NOT  VOID.— Under  a  statute  forbidding  execu- 
tors, administrators,  and  guardians  from  purchasing,  directly  or  in- 
directly, the  real  property  of  the  estates  of  their  wards  or  decedents, 
And  declaring  such  sales  to  be  void,  they  are  not  absolutely  void, 
but  are  voidable  only  at  the  instance  of  persons  prejudiced  thereby. 

EXECUTOR'S  SALES-CREDITORS  AND  HEIRS,  WHEN 
MAY  IMPEACH.— If  the  property  of  the  estate  of  a  decedent  was 
purchased  for  the  benefit  of  an  executor  or  administrator,  the  sale 
may  be  avoided  by  creditors  or  heirs  at  law  of  the  decedent  who  were 
prejudiced  thereby. 

EXECUTORS'  SALES  —  INNOCENT  PURCHASERS.  - 
Though  an  executor's  sale  was  made  for  his  benefit,  and  was  there- 
fore subject  to  be  attacked  and  set  aside  by  heirs  or  creditors  preju- 
diced thereby,  innocent  purchasers  who  have  acquired  title  under 
such  sale  without  notice  of  the  vice  therein  are  protected. 

EVIDENCE  TO  PROVE  NOTICE.— The  fact  that  purchasers 
of  land  which  had  been  sold  at  an  executor's  sale  are  told  by  the 
executrix,  who  was  also  the  widow  of  the  decedent,  thkt  the  pur- 
chaser would  give  the  property  back  to  her  is  not  sufficient  to  charge 
them  with  notice  that  the  purchase  was  made  for  her  benefit. 

NOTICE  TO  A  PURCHASER,  AFTER  HE  HAD  COMPLET- 
ED HIS  PURCHASE  and  received  a  conveyance  of  the  property,  of 
facts  entitling  other  persons  to  avoid  an  executor's  sale  cannot  de- 
feat the  title  of  such  purchaser. 

NOTICE  TO  AN  ATTORNEY  IS  NOTICE  TO  HIS  CLIENT 
In  regard  to  any  matter  in  which  he  is  engaged,  and,  where  the  pur- 
chaser employs  the  same  attorney  as  his  vendor,  he  will  be  affected 
with  notice  of  whatever  such  attorney  acquired  notice  of  in  his  ca- 
pacity of  attorney  for  either  the  vendor  or  purchaser  in  the  transac- 
tion in  which  he  was  so  employed. 

NOTICE  TO  AN  ATTORNEY— WHEN  NOT  NOTICE  TO 
HIS  CLIENT.— If  an  attorney,  while  conducting  a  transaction,  ac- 
quires knowledge  which  it  would  be  a  breach  of  professional  confi- 
dence for  him  to  disclose,  and  he  is  subsequently  employed  by  an- 
other person,  the  latter  is  not  chargeable  with  the  knowledge  thus 
acquii(  1  and  possessed  by  the  attorney. 

A  KXDOR  AND  PURCHASER  EMPLOYING  THE  SAME  AT- 
TORNEY- WHEN  NOT  CHARGED  WITH  HIS  KNOWLEDGE.— 
If  a  person,  intending  to  purchase  real  property,  employs  the  attor- 
ney of  his  vendor  to  act  as  his  attorney,  and  such  attorney  has,  in  his 
previous  employment  by  the  vendoi",  obtained  knowledge  of  facts  on 
account  of  which  the  title  of  the  latter  may  be  impeached,  it  is  not  to 
be  expected  that  he  will  disclose  such  knowledge  to  the  purchaser, 
and  the  latter  is  not  chargeable  therewith. 

NOTICE.— A  CLIENT  IS  NOT  CHARGED  with  notice  of  a 
fraud  or  wrong  to  which  his  attorney  was  a  party  while  employed 
by  another,  because  it  is  almost  certain  that  the  attorney  will  con- 
ceal such  fraud  or  other  wrong. 

LACHES  AND  NEGLECT  ARE  DISCOUNTENANCED  IN 
EQUITY,  and  a  delay  of  less  than  the  period  of  limitation  fixed  by 
statute  may  be  regarded  as  laches,  and  prevent  the  Interposition  of 
equity. 

LACHES  WILL  NOT  BE  IMPUTED  to  a  person  while  under 
disability. 
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LACHES— NOTICE.— Where  the  question  of  laches  Is  in  issue, 
the  plaintiff  is  chargeable  with  such  linowledge  as  he  might  have 
obtained  upon  inquiry,  provided  the  facts  already  known  to  him 
were  such  as  to  put  a  man  of  ordinary  prudence  upon  inquiry. 

LACHES— PLEADING.— If  the  delay  of  the  complainant  in 
seeliing  relief  is  such  as  to  apparently  charge  him  with  laches,  he 
must  aver  and  prove  when  he  discovered  the  fraud  or  mistalie  of 
whicli  hH  complains  and  wliat  the  discovery  is.  so  that  tlie  court  may 
judge  whether,  by  the  exercise  of  ordinary  diligence,  the  discovery 
miglit  have  been  made  before. 

LACHES  IN  SEEKING  TO  AVOID  AN  EXECUTOR'S  SALE. 
If  the  property  of  a  decedent  was  purchased  at  an  executor's  sale 
for  the  benefit  of  the  executor,  and  was  afterward  sold  to  a  stranger, 
the  iaeirs  are  chargeable  with  laches  and  preclu<ied  from  setting 
aside  the  sale,  though  the  statute  of  limitations  has  not  run  against 
them,  if,  by  the  exercise  of  ordinary  diligence,  they  might  have  dis- 
covered that  the  sale  was  made  for  the  benefit  of  such  executor,  and 
they  failed  to  exercise  such  diligence  or  to  take  any  proceeding  to 
avoid  the  sale  for  nearly  twenty  years  and  until  the  youngest  of 
the  lieirs  was  more  than  four  years  past  her  majority. 

Suit  by  the  heirs  at  law  of  Charles  T.  Melms,  deceased,  against 
Leopold  Melms  and  Marie  Melms,  their  mother,  surviving  execu- 
tor and  executrix  of  the  deceased,  Frederick  Pabst,  Lisette  Schan- 
dein,  executrix  of  Emil  Schandein,  deceased,  and  the  Pabst  Brew- 
ing Company,  to  set  aside  a  conveyance  of  certain  property  of  the 
deceased,  executed  May  25,  1870,  by  hie  executor  &nd  executrix 
to  Jacob  Frey,  and  also  a  deed  of  the  same  property  from  Frey 
and  Marie  Melms  to  Pabst  and  Schandein,  dated  November  1, 
1870,  also  a  sheriff's  deed  to  Pabst  and  Schandein  based  upon  a 
foreclosure  sale,  and  a  subsequent  conveyance  from  them  to  the 
Philadelphia  Best  Brewing  Company  under  which  the  Pabst 
Brewing  Company  claimed  title  to  the  property.  At  the  time 
when  the  property  was  directed  to  be  sold  by  the  executor  and 
executrix  it  was  subject  to  four  mortgages,  covering  the  property 
and  also  the  homestead  of  the  deceased,  made  to  secure  a  debt  of 
sixty-live  thousand  dollars  and  interest,  and  also  subject  to  the 
right  of  dower  of  the  widow  of  the  deceased.  At  the  sale,  the 
premises  were  struck  off  to  Frey,  a  brother  in  law  of  the  executrix, 
fo.-  the  sum  of  ninety  thousand  dollars,  subject  to  the  mortgages. 
At  that  time,  it  was  expected  that  a  corporation  would  be  formed 
in  which  creditors  of  the  deceased  and  others  would  take  stock, 
and  that  moneys  would  be  advanced  so  as  to  enable  the  terms  of 
the  sale  to  be  complied  with.  This  scheme  failed,  and  Frey  did 
not  make  good  his  bid,  nor  was  the  sale  ever  reported  to  the 
court.  Instead  thereof,  a  sale  was  reported  to  the  court  as  hav- 
ing been  made  for  the  sum  of  three  hundred  and  seventy-nine 
dollars  and  fifty  cents,  subject  to  the  mortgages.  This  sale 
was  confirmed,  and  the  executrix  paid  the  sum  named,  and  an- 
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other  deed  was  thereupon  made  to  Frey,  but  it  was  in  fact  for  her 
use  and  benefit.  The  final  accounts  of  the  executor  and  execu- 
trix were  filed  and  settled.  They  showed  that  they  had  charged 
themselves  with  the  said  amount  of  three  hundred  and  seventy- 
nine  dollars  and  fifty  cents,  and  that  the  property,  exclusive  of 
the  homestead,  had  been  appraised  at  one  hundred  and  ten 
thousand  dollars.  The  sale  made  in  November,  1870,  by  Frey 
and  Mrs.  Melms  to  Pabst  and  Schandein  was  conducted  mainly 
by  the  executor,  Leopold  Melms,  but  Mrs.  Melms  was  present  and 
assented  thereto.  This  sale  included  the  brewery  property,  in- 
cluding the  dower  right  of  Mrs.  Melms,  and  was  subject  to  a 
mortgage  of  thirty  thousand  dollars  to  one  Baker,  trustee,  which 
the  purchasers  agreed  to  pay.  They  executed  a  mortgage  for 
forty  thousand  dollars  of  the  purchase  money  to  Leopold  Melms, 
as  trustee,  to  secure  bonds  issued  to  him  for  the  benefit  of  divers 
persons,  and  the  balance  of  twenty-five  thousand  dollars  was 
agreed  to  be  paid  by  extinguishing  certificates  of  two  certain  fore- 
closure sales  on  mortgages  covering  the  whole  property,  and 
deeds  upon  which  would  be  due  in  June  or  July  following  the 
sale.  Whatever  should  be  due  on  these  certificates  above  twenty- 
five  thousand  dollars  the  vendors  agreed  to  pay.  The  other  mort- 
gage on  the  premises  was  to  be  paid  by  the  vendors  exchanging 
for  the  same  bonds  secured  by  the  forty  thousand  dollars  mort- 
gage or  otherwise  as  they  might  elect.  Mrs.  Melms  afterward 
paid  this  mortgage  with  and  out  of  the  bonds.  There  was  in- 
cluded in  the  sale  of  the  real  estate,  machinery,  apparatus,  and 
personal  property  pertaining  to  the  brewery  and  malthouse  busi- 
ness conducted  on  the  premises.  Pabst  and  Schandein,  instead 
of  redeeming  from  one  of  the  foreclosure  sales,  took  an  'assign- 
ment from  the  holder  of  the  certificate  of  purchase,  and  thereon 
obtained  a  sheriff's  deed  to  themselves,  including  the  property  in 
dispute  and  the  homestead.  They  employed  as  their  at- 
torney one  of  the  attorneys  who  acted  as  attorney  for  the 
executors  in  the  administration  of  the  estate  and  in  mak- 
ing the  sale  here  sought  to  be  questioned.  Such  attorney 
acted  for  both  parties  in  preparing  the  agreement  and  other 
documents,  and  it  was  claimed  that  at  the  time  Pabst  and 
Schandein  agreed  to  purchase,  the  executor  and  executrix  dis- 
closed to  them  that  Frey  held  the  title  to  the  brewery  premises 
for  her  benefit.  She  was  entitled  to  a  dower  interest  therein  and 
to  a  life  estate  in  the  homestead.  She  testified  that  she  said,  in 
the  presence  of  the  intending  purchasers,  that  Frey  would  give 
the  property  back  to  her,  that  he  had  bid  it  off  for  ninety  thous- 
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and  dollars;  and  the  executor  testified,  in  general  terms,  that 
Pabst  and  Schandein  were  well  informed  about  the  matter,  that 
he  explained  to  them  that  the  property  had  been  transferred  to 
Frey,  that  he  was  Prey's  agent,  that  the  widow  had  a  dower  in- 
terest in  the  property,  and  that  she  had  paid  interest  on  the  en- 
cumbrances so  as  not  to  lose  her  dower  right.  Pabst,  on  the- 
other  hand,  testified  that  he  had  no  recollection  of  such  conversa- 
tion with  either  Mr.  or  Mrs.  Melms.  The  purchasers  and  their 
successors  in  interest  had  been  in  actual  possession  of  the  prop- 
erty since  November  1, 1870,  claiming  the  title  thereto.  The  en« 
tire  consideration  of  the  sale  to  Pabst  and  Schandein  in  excess 
of  the  sixty-five  thousand  dollars  agreed  to  be  paid  on  encum- 
brances by  them  was  received  by  Mrs.  Melms.  The  executor, 
Leopold  Melms,  acted  in  her  behalf  during  the  entire  period  of 
administration,  because  she  was  not  familiar  with  business,  and 
did  not  speak  the  English  language.  He  also  acted  as  her  banker, 
and  on  or  about  April  15, 1871,  rendered  her  an  account  in  detail 
of  all  receipts  and  disbursements,  giving  her  credit  for  the  amount 
received  from  a  sale  of  the  brewery,  describing  it  as  sold  for  nine- 
ty-five thousand  dollars,  less  mortgages  of  sixty-five  thousand  dol- 
lars, leaving  a  balance  to  her  credit  of  thirty  thousand  dollars,  and 
he  debited  her  with  "costs  of  brewery,  three  hundred  and  seventy- 
nine  dollars  and  fifty  cents,"  and  the  account  as  thus  rendered 
shoAved  a  balance  in  her  favor  of  twenty-six  thousand  five  hun- 
dred and  seventy-five  dollars  and  forty-three  cents.  She  testi- 
fied that  this  account  was  shown  by  her  to  the  plaintiffs,  who  were 
her  children,  and  that  they  had  all  seen  it  when  they  were  at 
home;  that  she  thought  all  saw  it,  and  that  she  did  not  keep  any- 
thing secret  from  them;  that  about  ten  years  before  the  trial  she 
gave  this  account  to  her  son  in  law,  Mr.  Bechtel,  the  husband  of 
her  daughter  Elise,  and  that  she  showed  the  same  account  to  the 
defendant  Pabst  in  1871.  At  the  death  of  the  deceased,  Charles. 
T.  Melms,  and  at  the  date  of  the  transfer  in  question,  his  estate 
was  hopelessly  insolvent.  Creditors  proved  claims  against  it 
amounting  to  more  than  a  hundred  thousand  dollars,  upon  which 
they  received  only  twelve  per  cent,  and  the  brewery  could  not 
have  been  sold  for  sufficient  to  have  paid  the  claims  of  the  cred- 
itors. At  the  commencement  of  the  action,  the  respective  plain- 
tiffs were  aged  as  follows:  Franz  Melms,  forty  years;  Carl  J.» 
thirty-nine;  Johanna,  thirty-four;  Elise,  thirty-two;  Eichard, 
thirty-one;  Gustave  J.,  twenty-eight,  and  Hertha,  twenty-five. 
The  plaintiffs,  in  June,  1881,  executed  powers  of  attorney  to 
Bechtel,  authorizing  him  to  take  such  steps  as  he  might  deem 
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necessary  to  secure  any  interest  any  of  them  had  in  or  to  the- 
estate  of  their  deceased  father  and  to  institute  actions  for  tha- 
purpose  of  recovering  such  interest.  In  1881,  Leopold  Melma- 
delivered  a  copy  of  the  account  which  he  had  rendered  to  Mrs^ 
Melms  to  Bechtel  at  the  request  of  his  attorney.  The  money 
received  by  Mrs.  Melms  was  used  very  largely  in  maintaining^ 
herself  and  her  children  and  in  their  education,  and  was  their 
only  resource  for  that  purpose.  The  plaintiffs  attempted  to  ex- 
plain their  delay  by  asserting  "that,  until  within  a  few  months; 
before  the  action  was  begun,  they  were  all  in  entire  ignorance  of 
the  character  and  nature  of  the  conveyance  under  which  Pabst 
and  Schandein  and  their  grantee  were  in  possession  of  the  said 
premises,  and  of  all  the  proceedings  before  the  county  court,  and 
of  the  facts  set  out  attending  the  administration  and  of  said 
sales,"  but  they  made  no  statement  as  to  how  or  when  they  made 
any  discovery  of  fraud  or  other  improper  conduct.  The  trial 
court  found  that  Pabst  and  Schandein  were  bona  fide  purchasers 
for  a  valuable  consideration,  and  that  the  plaintiffs  were  not  en- 
titled to  any  relief.  Judgment  was  therefore  entered  dismissing 
their  complaint  with  costs,  and  they  appealed. 

Bloodgood,  Bloodgood  &  Kemper,  for  the  appellants. 

Winkler,  Flanders,  Smith,  Bottum  &  Vilas,  for  the  respond- 
ents. 

ifis  piisTNEY,  J.  1.  The  statute  (Rev.  Stats.,  sec.  3914)  pro- 
vides that,  in  sales  of  real  estate  made  by  an  executor,  adminis- 
trator, or  guardian,  the  executor,  administrator,  or  guardian 
making  such  sale,  or  guardian  of  the  heir  of  the  deceased,  ''shall 
not  directly  or  indirectly  purchase,  or  be  interested  in  the  pur- 
chase, of  any  part  of  the  real  estate  so  sold.  All  sales  made  con- 
trary to  the  provisions  of  this  section  shall  be  void."  The  sale 
to  Jacob  Frey,  reported  to  the  county  court,  of  the  premises 
in  dispute,  and  the  executors'  deed  of  the  same  to  him,  and 
which  were  made  for  the  use  and  benefit  of  the  executrix,  Mrs. 
Melms,  she  having  paid  the  entire  consideration,  fall  withim 
the  condemnation  of  this  statute.  This  sale  was  fraudulent  in 
law,  as  against  the  creditors  of  the  estate  and  the  plaintiffs  as 
heirs  at  law  of  Charles  T.  Melms,  deceased.  The  sale,  in  the 
first  instance,  was  to  Jacob  Frey  for  ninety  thousand  dollars; 
but  he  failed  to  make  good  his  bid,  and  the  sale  was  reported  to 
the  court  as  made  for  three  hundred  and  seventy-nine  dollara 
and  fifty  cents,  and  it  was  confirmed,  and  the  executors*  deed 
to  him  was  executed  accordingly.     Whether  a  deed  made  upon 
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***  a  sale  thus  declared  void  is  absolutely  void  or  only  voidable, 
and  so  would  pass  the  legal  title,  and  whether  a  bona  fide  pur- 
chaser for  value,  without  notice,  from  the  grantee  in  such  a 
deed  would  take  a  valid  title,  is  an  important  question  and,  in 
this  state,  a  new  one. 

In  McCrubb  v.  Bray,  36  Wis.  333,  the  question  was  suggested, 
but  the  court  expressly  declined  to  give  any  opinion  in  respect 
to  it.  In  Forbes  v.  Halsey,  26  N.  Y.  65,  and  Terwilliger  v. 
Brown,  44  N.  Y.  241,  under  a  statute  in  the  same  terms,  the 
objection  was  held  fatal  to  the  title  as  against  innocent  pur- 
chasers for  value;  but,  in  Roulston  v.  Roulston,  64  N.  Y.  652, 
654,  it  was  said,  in  substance,  that  such  a  sale  and  purchase  was 
valid  as  to  all  except  those  prejudiced  by  it,  and  as  to  them  not 
void,  but  voidable.  And  People  v.  Open  Board  etc.,  92  N.  Y. 
98,  is  to  the  same  effect.  The  question  is  whether  the  word 
**void"  in  the  statute  may  not  be  fairly  held,  in  the  connection 
in  which  it  is  used,  to  mean  voidable.  Such  a  construction 
■would  seem  to  better  accord  with  sound  policy  and  the  purposes 
of  the  statute  than  one  which,  for  a  secret  defect,  would  defeat 
the  title  of  an  innocent  purchaser  for  value;  and  in  White  v. 
Iselin,  26  Minn.  487,  upon  a  statute  in  the  same  words,  the 
word  "void"  was  given  only  the  force  and  effect  of  voidable,  and 
this  view  is  sustained  in  Boyd  v.  Blankman,  29  Cal.  19;  87  Am. 
Dec.  146.  The  words  "void"  and  "voidable"  are  not  always 
used  in  statutes  and  reports  with  entire  legal  accuracy,  and  the 
word  "void"  is  often  construed  as  meaning  only  voidable:  End- 
lieh  on  Interpretation  of  Statutes,  sec.  270;  Allis  v.  Billings,  6 
Met.  415;  39  Am.  Dec.  744;  Jackson  v.  Henry,  10  Johns.  185; 
6  Am.  Dec.  328;  Dix  v.  Van  Wyck,  2  Hill,  522;  Green  v.  Kemp, 
13  Mass.  515;  7  Am.  Dec.  169;  Reading  v.  Weston,  7  Conn.  409. 
If  the  statute  should  be  so  constituted  as  to  avoid  sales  by  ex- 
ecutors, administrators,  and  guardians  on  the  ground  stated,  or 
for  secret  frauds,  as  against  innocent  purchasers  for  value,  ti- 
tles founded  upon  them  would  be  so  doubtful  and  uncertain 
that  few  would  care  to  purchase  or  pay  a  fair  price  for  ^®® 
them.  We  think  that  the  word  "void"  was  used  in  the  statute 
in  the  sense  of  voidable,  and  that  the  legal  title  to  the  premises 
passed  to  Erey  by  the  executors'  deed,  subject  to  be  questioned 
or  impeached  on  the  ground  that  his  purchase  was  in  trust  for 
the  use  and  benefit  of  Mrs.  Melms,  the  executrix,  and  there- 
fore fraudulent  as  against  creditors  of  the  estate  whose  claims 
had  been  proved,  then  remaining  unsatisfied  to  the  amount  of 
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not  less  than  one  hundred  thousand  dollars,  and  as  against  the 
plaintiti's  as  heirs  at  law. 

2.  The  evidence  is  wholly  insufficient  to  show  that  Pabst  and 
Schandein,  at  the  time  they  purchased  the  premises  from  Mrs. 
Melms  and  Frey,  had  notice,  in  fact,  of  the  fraud  and  illegality 
which  entered  into  the  executors'  sale  and  deed  to  the  latter,  or 
that  they  had  notice,  in  fact,  that  the  sale  and  executors'  deed 
had  been  made  to  Frey  for  the  use  and  benefit  of  Mrs.  Melms, 
who  was  the  real  purchaser,  Mrs.  Melms  was  lawfully  inter- 
ested in  this  sale  to  the  extent  of  her  life  estate  in  the  home- 
stead and  her  dower  interest  in  the  brewery  property,  and  as  to 
these  subjects  it  was,  in  fact,  for  her  benefit.  The  purchasers 
would  naturally  so  understand  it.  Leopold  Melms  testifies  that 
he  explained  to  them  that  Frey  held  the  title,  and  that  he  was 
Frey's  agent;  that  she  had  a  dower  interest  and  homestead 
right,  and  had  paid  the  interest  on  the  encumbrances  so  as  not 
to  lose  her  dower  right.  But  all  this  had  no  tendency  to  show 
that  there  was  any  objection  existing  to  the  title  they  were  about 
to  purchase.  True,  he  adds  that  Pabst  and  Schandein  "were 
well  informed  about  the  matter,  and  had  seen  the  attorney  of 
the  executors";  but  this  is  a  matter  of  conclusion  or  inference 
on  his  part  and  gave  no  facts  of  any  materiality  or  significance. 
It  was  probably  a  mere  surmise  on  his  part.  The  fact  that  Mrs. 
Melms,  as  she  testifies,  said  in  their  presence  that  Frey  would 
give  the  property  back  to  her,  and  he  had  bid  it  off  for  ninety 
thousand  dollars,  was  not  calculated  to  excite  suspicion  or  lead 
them  to  doubt  Frey's  title.  Pabst  testifies  that  he  **^^  does  not 
remember  any  such  conversations.  Schandein,  who  was  pres- 
ent, is  dead,  and  the  transaction  took  place  more  than  twenty- 
three  years  before  the  trial.  The  actual  payment  of  what  was 
then  considered  a  fair  price  is  cogent  evidence  of  good  faith. 

It  is  claimed  that  Pabst  and  Schandein  had  notice  of  the 
facts  from  an  inspection  by  Pabst  of  the  account  rendered  to 
Mrs.  Melms  by  Leopold  Melms,  showing  that  she  paid  the  con- 
sideration for  the  executors'  deed,  and  received  the  proceeds  of 
the  sale  after  paying  certain  sums  on  the  encumbrances;  but  the 
evidence  leaves  it  extremely  doubtful  whether  he  examined  the 
account  with  sufficient  care  to  ascertain  what  it  showed  in  these 
respects.  A  conclusive  answer  to  this  claim  is  that  the  account 
was  not  made  up,  nor  was  it  shown  to  Pabst,  until  several 
months  after  the  sale  was  completed  and  the  rights  of  the  partiea 
had  become  fixed.    It  came  too  late. 


906  Melms  v.  Pabst  Brewing  Company.     [Wisconsin, 

The  only  other  ground  for  imputing  notice  to  the  purchasers 
requiring  consideration  is  that  the  attorney  who  had  theretofore 
acted  for  the  executors  and  executrix  and  Jacob  Frey  in  mak- 
ing the  executors'  sale  to  Frey,  reporting  it  to  the  court,  and 
getting  it  confirmed,  and  in  the  preparation  and  execution  of 
the  executors'  deed,  and  who  was  clearly  cognizant  of  the  ille- 
gality of  the  same,  was  chosen  by  Pabst  and  Schandein  to  act 
for  them  in  the  matter  of  the  completion  of  the  sale  to  them 
by  Mrs.  Melms  and  Frey,  and  to  examine  the  title  to  the  prem- 
ises, with  the  understandiHg  that  he  was  to  represent  the  latter 
in  the  same  manner.  Each  party  paid  one-half  of  his  charges 
for  such  services.  It  is  argued  that  the  knowledge  which  such 
attorney  had  acquired  of  the  illegality  of  the  executors'  sale  and 
deed  to  Frey,  while  he  had  so  acted  for  the  executors  and  exec- 
utrix and  Frey,  is  to  be  imputed  to  Pabst  and  Schandein,  and 
rendered  them  purchasers  mala  fide. 

Notice  to  an  agent  or  attorney  is  notice  to  his  principal  ^^'^ 
or  client  in  regard  to  the  matter  in  which  he  is  engaged;  and 
where  a  purchaser  employs  the  same  attorney  as  the  vendor,  he 
will  be  affected  with  notice  of  whatever  such  attorney  acquired 
notice  of,  in  his  capacity  of  attorney  for  either  vendor  or  pur- 
chaser, in  the  transaction  in  which  he  was  so  employed.  Notice 
to  the  attorney  which  will  bind  the  client  must  be  notice  in  the 
particular  transaction  in  which  the  client  has  employed  him. 
So,  where  one  of  two  matters  transacted  by  the  same  attorney, 
though  the  former  was  for  another  client,  follows  so  soon  after 
the  other  that  it  clearly  appears  that  the  earlier  transaction  can- 
not have  been  out  of  the  mind  of  the  attorney  when  engaged 
in  the  latter,  there  is  no  ground  for  restricting  the  notice  to 
the  client  to  the  second  transaction,  but  he  will  be  affected  with 
notice  of  both.  The  authorities  bearing  upon  this  proposition 
are  considered  in  Brothers  v.  Bank  of  Kaukauna,  84  Wis.  395, 
36  Am.  St.  Eep.  932,  where  it  was  held  that,  if  an  agent  ac- 
quires his  knowledge  of  a  prior  transaction  so  recently  as  to 
make  it  incredible  that  he  has  forgotten  it,  his  principal  will 
be  affected  by  it,  although  not  acquired  while  transacting  the 
business  of  his  principal.  In  the  case  of  Constant  v.  University 
of  Rochester,  111  N.  Y.  607,  611,  7  Am.  St.  Rep.  769,  the  modi- 
fication of  the  rule  to  the  effect  stated,  as  recognized  in  the  ease 
of  The  Distilled  Spirits,  11  Wall.  356,  was  quite  fully  consider- 
ed, and  it  was  held  that  "the  farthest  that  has  been  gone  in 
the  way  of  holding  a  principal  chargeable  with  knowledge  of 
facts  communicated  to  his  agent,  where  the  notice  was  not  re- 
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ceived  or  the  knowledge  obtained  in  the  very  transaction  in 
qneetion,  has  been  to  hold  the  principal  chargeable  upon  clear 
proof  that  the  knowledge  which  the  agent  once  had,  and  which 
he  had  obtained  in  another  transaction  and  at  another  time  and 
for  another  principal,  was  present  to  his  mind  at  the  very  time 
of  the  transaction  in  question":  Slattery  v.  Schwannecke,  118 
N.  y.  547;  Constant  v.  University  of  Eochester,  133  N.  Y.  642, 
168  There  is  very  strong  reason  for  holding,  from  the  facts, 
and  circumstances  of  the  case,  that  all  the  facts  within  the 
knowledge  of  the  attorney,  acting  in  the  present  instance  for 
both  parties,  and  acquired  about  five  months  before  while  act- 
ing as  the  attorney  for  the  executors  and  the  vendors,  in  respect 
to  the  illegality  of  the  executors'  deed,  were  present  to  his  mind 
when  acting  for  Pabst  and  Schandein,  though  there  is  no  direct 
evidence  on  the  subject;  but  the  rule  under  consideration  is 
subject  to  a  most  material  qualification  decisive  of  the  present 
case.  The  rule  itself  is  based  upon  the  duty  of  the  attorney  or 
agent  to  disclose  to  his  client  or  principal  all  knowledge  and 
information  he  possessed  at  the  time,  in  relation  to  the  subject 
matter  of  the  employment  or  agency,  and  the  presumption  is,, 
that  he  communicates  it  accordingly;  but  he  cannot  be  expected 
to  communicate  what  he  has  forgotten,  or  what  it  would  be  his, 
legal  duty  to  conceal,  or  information  which,  from  his  relation 
to  the  subject  matter  or  his  previous  conduct,  it  is  certain  that 
he  would  not  disclose.  Whatever  knowledge  the  mutual  attor- 
ney had  acquired  in  respect  to  the  character  and  validity  of  the 
executors'  deed  and  sale  five  months  before  was  acquired  under 
circumstances  which  would  render  it  a  breach  of  professional 
confidence  to  disclose  it  to  another,  or  to  take  advantage  of  such 
knowledge  to  serve  or  promote  the  interests  of  another  client; 
and  therefore  such  second  client  would  not  be  affected  or  bound 
by  it:  Wade  on  Notice,  sec.  692;  Mechem  on  Agency,  sees.  721,. 
722.  As  was  said  by  Mr.  Justice  Bradley  in  the  case  of  The 
Distilled  Spirits,  11  Wall.  367:  "When  it  is  not  the  agent's  duty 
to  communicate  such  knowledge,  when  it  would  be  unlawful 
for  him  to  do  so,  as,  for  example,  when  it  has  been  acquired 
confidentially  as  attorney  for  a  former  client,  the  reason  of  the 
rule  ceases,  and  in  such  case  an  agent  would  not  be  expected  to 
do  that  which  would  involve  the  betrayal  of  professional  confi- 
dence, and  his  principal  ought  not  be  bound  by  his  agent's  se- 
cret and  *®^  confidential  information":  Hood  v.  Fahnestock,  8 
Watts,  489;  34  Am.  Dec.  489;  Bracken  v.  Miller,  4  Watts  &  S. 
Ill;  McCormick  v.  Wheeler,  36  111.  116;  85  Am.  Dec.  388;  In- 
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nerarity  v.  Merchants'  I^Tat.  Bank,  139  Mass.  333;  52  Am.  Eep. 
710;  Allen  v.  South  Boston  R.  R.  Co.,  150  Mass.  205,  206;  15 
Am.  St.  Eep.  185;  Herrington  v.  McCollum,  73  111.  476;  Ford 
V.  French,  72  Mo.  250;  Martin  v.  Jackson,  27  Pa.  St.  504;  67 
Am.  Dec.  489;  Cave  v.  Cave,  15  Ch.  Div.  639,  644.  This  limita- 
tion of  the  general  rule  was  declared  in  Kennedy  v.  Green,  3 
Mylne  &  K.  699;  and  in  Waldy  v.  Gray,  L.  E.  20  Eq.  252, 
Bacon,  V.  C,  said:  "I  take  it  to  be  very  clearly  established  that 
if  a  person  employed  as  a  solicitor  has  done  things  which,  if  dis- 
closed, would  prevent  the  perfection  of  the  security  on  which 
he  is  engaged,  which  would  show  that  a  good  title  does  not  exist 
to  that  which  he  is  the  instrument  of  conveying  to  the  pur- 
chaser, it  is  not  to  be  expected  or  inferred  that  he  would  com- 
municate what  he  has  done  to  his  client." 

The  whole  doctrine  of  imputed  notice  to  the  client  or  princi- 
pal rests  upon  the  ground  that  the  attorney  or  agent  has  knowl- 
edge of  something,  material  to  the  particular  transaction,  which 
it  is  his  duty  to  communicate  to  his  principal:  Wyllie  v.  Pollen, 
3  De  Gex,  J.  &  S.  601.  And  notice  of  it  will  not  be  imputed  to 
the  client  where  it  would  be  a  breach  of  professional  confidence 
to  make  the  communication;  and  where  the  interesE  in,  or  the 
relation  of  the  attorney  to,  the  previous  transaction  is  such  as 
would  be  sufficient  to  induce  him  to  withhold  the  information,  the 
presumption  of  its  communication  is  rebutted.  The  client  will  not 
be  charged  with  notice  of  a  fraud  or  wrong  to  which  his  attorney 
was  a  party  while  employed  by  another,  and  which  it  is  quite 
certain  he  would  conceal:  Kettlewell  v.  Watson,  21  Ch,  Div. 
707.  The  object  of  the  executors'  sale  and  deed  to  Frey  for 
the  use  and  benefit  of  Mrs.  Melms  was  to  secure  to  her  the  brew- 
ery property  or  its  proceeds  as  against  the  rights  of  creditors 
and  heirs  of  her  deceased  husband,  and  the  scheme  would  have 
been  utterly  defeated  if,  upon  the  eve  of  success,  ^''^  the  at- 
torney for  the  vendors  had  disclosed  the  real  nature  of  the  trans- 
action which  he  had  conducted  for  the  executors  and  such  ven- 
dors. To  impute  to  the  purchasers,  under  such  circumstances, 
notice  of  the  real  nature  of  that  transaction,  through  the  same 
attorney  then  acting  for  them  as  well  as  the  vendors,  would  be 
gross  injustice. 

We  hold,  therefore,  that  Pabst  and  Schandein  were  bona  fide 
purchasers  for  value,  without  notice  of  any  fraud  or  illegality 
in  the  executors'  sale,  and  that  the  claim  of  title  of  the  plain- 
tiffs cannot  prevail. 

3.  We  think  that,  under  the  facts  and  circumstances  disclosed. 
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the  relief  sought  by  the  plaintiffs  was  properly  denied  for  the 
reason  that  they  had  been  guilty  of  laches  in  failing  to  inves- 
tigate and  bring  forward  their  claims  within  a  reasonable  time. 
This  property  was  subject  at  the  time  to  encumbrances  and  to  the 
claims  of  creditors,  allowed  against  their  father's  estate,  amount- 
ing in  all,  with  accrued  interest,  to  not  less  than  one  hundred  and 
seventy-five  thousand  dollars,  all  of  which  would  have  to  be  paid 
before  they  could  obtain  any  part  of  the  estate.  Their  rights, 
therefore,  as  heirs,  were  technical  rather  than  substantial,  and 
they  had  no  rational  hope  of  realizing  anything  in  due  course  of 
administration,  because  the  estate  was  hopelessly  insolvent. 
While,  in  contemplation  of  law,  the  executors'  sale  and  deed  to 
Frey  for  the  use  and  benefit  of  their  mother,  executrix,  etc.,  was 
fraudulent  and  voidable  as  to  them,  it  is  evident  that  the  cred- 
itors were  the  parties  intended  to  be,  and  who  were  really,  de- 
frauded. The  transaction,  however,  resulted  indirectly  for  the 
benefit  of  the  plaintiffs,  as  it  was  probably  intended  it  should, 
in  securing  to  their  mother,  out  of  the  estate,  the  means  to  rear, 
support,  and  educate  her  children;  and  they  have  thus  received 
from  the  estate  benefits  which  could  not  have  been  secured  to 
them  by  a  legal  and  complete  administration.  Although,  upon 
their  technical  legal  title  as  heirs,  they  would  have  been  enti- 
tled, within  the  authorities,  to  a  resale  ^''^  of  the  property  at 
executors'  sale,  irrespective  of  the  question  whether  it  would 
have  resulted  in  a  price  which  would  have  secured  to  them  any 
really  substantial  benefit,  still  these  facts  are  entitled  to  consid- 
eration on  the  question  of  acquiescence  and  laches. 

The  plaintiffs  knew  that  the  large  and  valuable  property  in 
dispute,  including  the  homestead,  had  been  sold  to  Pabst  and 
Schandein,  and  that  they  and  their  grantees  had  held,  used, 
operated,  and  improved  it  to  a  considerable  extent,  paying  taxes 
upon  and  claiming  i^  as  their  own  for  a  period  of  nearly  twenty 
years  before  they  brought  their  action.  This,  of  itself,  was  no- 
tice to  them,  as  heirs  of  their  father's  estate,  to  promptly  inves- 
tigate and  ascertain,  as  soon  as  they  were  competent,  what  right, 
if  any,  they  had  or  expected  to  assert  to  this  property.  The 
purchasers  had  paid  ninety-five  thousand  dollars  for  the  prop- 
erty, and  the  almost  phenomenal  growth  and  development  of 
the  city  had  largely  increased  its  value.  All  the  facts  were 
known  at  the  time  to  their  mother,  and  between  her  and  the 
j)laintiffs  the  most  intimate  and  affectionate  relations  existed 
a.nd  remained  undisturbed,  and  the  evirlonoe  shows  that  she  had 
no  secrets  to  keep  from  her  children.     Their  uncle,  Leopold 
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Melms,  knew  all  the  facts,  and  had  a  feeling  of  friendship  and 
interest  in  their  welfare;  and  he  seems  to  have  been  ready  and 
willing  to  assist  them  in  the  recovery  of  the  estate,  ever  since 
the  question  was  mooted  in  1881,  when  the  powers  of  attorney 
were  executed  by  the  plaintiffs  to  Bechtel  for  that  purpose.  At 
that  time  a  thorough  investigation  was  had,  which  resulted  in 
the  production  of  documents  which  were  sufficient  to  show  the 
real  character  of  their  mother's  title  to  the  brewery  property; 
certainly  sufficient  to  induce  inquiry,  which  could  not  have  fail- 
ed to  disclose,  beyond  dispute,  the  real  nature  of  the  transac- 
tion. Mrs.  Melms  had  in  her  possession  her  account  with  Leo- 
pold Melms,  showing  that  she  had  bought  the  brewery  prop- 
erty for  three  hundred  and  seventy-nine  dollars  and  fifty  cents, 
and  that  the  entire  consideration  ^'^^  received  for  it  and  the 
homestead  and  her  dower  right,  after  paying  certain  sums  on  en- 
cumbrances, was  paid  to  her.  It  was  set  down  in  the  account 
as  "Profit  realized  on  sale  of  brewery  sold  at  $95,000,  less  mort- 
gages $65,000,— $30,000."  The  plaintiffs  testified  that  they 
did  not  see  this  account.  It  was  where  they  might  have  seen 
it  at  any  time,  had  they  wished,  though,  in  their  great  interest 
in  the  litigation,  they  may  not  have  been  able  to  remember  the 
fact;  but  their  mother  did.  It  was  never  concealed  from  them. 
Their  uncle,  licopold  Melms,  had  a  copy,  which,  with  the  checks 
and  papers  relating  to  it,  were  put  into  the  hands  of  the  attor- 
neys acting  under  Bechtel,  where  they  remained  until  almost 
the  day  when  the  action  was  commenced.  All  other  facts  ap- 
peared upon  the  records  of  the  county  court  and  register  of 
deeds.  In  brief,  the  entire  case  could  have  been  developed  by 
a  short  and  apparent]^  obvious  line  of  investigation.  There 
was  no  concealment  on  the  part  of  the  purchasers.  Indeed,  it 
does  not  appear  to  have  been  understood  that  there  was  cause 
for  any  concealment.  "When  the  investigation  was  had  under 
Bechtel,  all  the  plaintiffs  were  of  full  age  except  two,  aged  nine- 
teen and  sixteen  years,  respectively;  and  when  this  action  was 
commenced  the  youngest,  who  had  lived  continuously  with  her 
mother,  was  four  years  and  three  months  past  her  majority,  and 
an  action  at  law  for  the  recovery  of  her  interest  in  the  land 
would  have  been  barred  within  nine  months  thereafter  by  the 
Revised  Statutes,  section  3918.  The  plaintiffs  appear  to  have 
been  fairly  well  educated,  and  all  testify  that  they  were  igno- 
rant of  the  facts  in  the  case  until  about  the  time  the  action  was 
brought.  Some  of  them  testified  at  the  trial  that  they  did  not 
know  its  real  nature  or  the  ground  for  it,  although  ihe  action 
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had  been  pending  three  years;  that  they  supposed  it  was  brought 
to  get  the  property  back  for  their  mother.  One  of  the  sons,  the 
oldest  heir,  had  been  absent  on  long  voyages  much  of  the  time 
eince  his  father's  death. 

^''^  Laches  and  neglect  are  always  discountenanced  in  equity, 
which  always  refuses  relief  in  favor  of  stale  demands.  Long 
delay,  and  even,  sometimes,  a  delay  of  less  than  the  period  of 
limitation  by  statute,  will  be  regarded  as  laches,  and  will  pre- 
vent the  intervention  of  equity;  but  laches  will  not  be  imputed 
to  one  while  under  disability,  and  there  must  have  been  knowl- 
edge, actual  or  imputable,  of  the  facts,  which  should  have 
prompted  investigation  and  action,  and,  if  there  was  actual  igno- 
rance, that  must  have  been  without  just  excuse:  Beach  on  Modern 
Equity  Jurisprudence,  sees.  18,  19.  This  rule  applies  where  the 
fraud  is  known  or  ought  to  have  been  known,  where  the  facts 
and  circumstances  are  such  as  to  have  made  it  the  duty  of  a  rea- 
sonably prudent  person  to  investigate,  and  which,  if  pursued, 
would  have  led  to  a  discovery:  Pomeroy's  Equity  Jurisprudence, 
sec.  917.  The  entire  subject  was  fully  considered  in  Eogers  v. 
Van  jSTortwick,  87  Wis.  414,  where  a  failure  to  act  with  reasona- 
ble diligence,  upon  knowledge  of  facts  and  circumstances  which 
would  have  led  to  a  discovery  of  the  facts,  was  held  to  have 
amounted  to  laches  such  as  would  bar  relief.  The  failure  or 
delay  to  investigate  must  have  been  blamable,  and  what  consti- 
tutes a  reasonable  time  within  which  the  action  must  be  brought 
depends  upon  the  facts  and  circumstances  of  each  particular 
case;  the  court  applying  the  rule  of  laches  according  to  its  own 
ideas  of  right  and  justice:  Wood  v.  Carpenter,  101  TJ;  S.  140, 
141;  Brown  v.  Buena  Vista  Co.,  95  U.  S.  157,  160;  Twin-Lick 
Oil  Co.  V.  Marbury,  91  IT.  S.  587. 

It  is  said  in  Hammond  v.  Hopkins,  143  U.  S.  224,  250:  'T^o 
rule  of  law  is  better  settled  than  that  a  court  of  equity  will  not 
aid  a  party  whose  application  is  destitute  of  conscience,  good 
faith,  and  reasonable  diligence,  but  will  discourage  stale  de- 
mands, for  the  peace  of  society,  by  refusing  to  interfere  where 
there  have  been  gross  laches  in  prosecuting  rights,  or  where  long 
acquiescence  in  the  assertion  of  adverse  rights  has  occurred. 
Tlie  rule  is  peculiarly  applicable  *''*  where  the  difficulty  of  do- 
ing entire  justice  arises  through  the  death  of  the  principal  par- 
ticipants in  the  transactions  complained  of,  or  of  the  witness 
or  witnesses,  or  by  reason  of  the  original  transactions  having 
become  so  obscured  by  time  as  to  render  the  ascertainment  of 
the  exact  facts  impossible.    Each  case  must  necessarily  be  gov- 
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emed  by  its  own  circumstances,  since,  though  the  lapse  of  a  few 
years  may  be  sufficient  to  defeat  the  action  in  one  case,  a  longer 
period  may  be  held  requisite  in  another,  dependent  upon  the 
situation  of  the  parties,  the  extent  of  their  knowledge  or  means 
of  information,  great  changes  in  values,  the  want  of  piobable 
grounds  for  the  imputation  of  intentional  fraud,  the  destruction 
of  specific  testimony,  the  absence  of  any  reasonable  impediment 
or  hindrance  to  the  assertion  of  the  alleged  rights,  and  the  like": 
Halladay  v.  Land  etc.  Co.,  18  U.  S.  App.  308,  338;  57  Fed.  Rep. 
774;  Marsh  v.  Whitmore,  21  Wall.  178;  Landsdale  v.  Smith,  106 
U.  S.  391;  Norris  v.  Haggin,  136  U.  S.  386;  Mackall  v.  Casilear, 
137  U.  S.  556;  Hanner  v.  Moulton,  138  U.  S.  486. 

Where  the  question  of  laches  is  in  issue,  the  plaintiff  is  charge- 
able with  such  knowledge  as  he  might  have  obtained  upon  in- 
quiry, provided  the  facts  already  known  by  him  were  such  as 
to  put  a  man  of  ordinary  prudence  upon  inquiry:  Kennedy  t. 
Green,  3  Mylne  &  K.  699,  732;  Erlanger  v.  New  Sombrero  etc. 
Co.,  3  App.  Cas.  1231,  1280;  Carr  v.  Hilton,  1  Curt.  390,  394; 
Wood  V.  Carpenter,  101  U.  S.  141;  Johnston  v.  Standard  etc. 
Co.,  148  TJ.  S.  370.  Hence,  the  party  in  such  case  must  state 
in  his  bill,  and  prove  at  the  hearing,  "the  time  when  the  fraud, 
mistake,  concealment,  or  misrepresentation  was  discovered,  and 
what  the  discovery  is,  so  that  the  court  may  clearly  see  whether, 
by  the  exercise  of  ordinary  diligence,  the  discovery  might  not 
have  been  made  before":  Stearns  v.  Page,  7  How.  819,  829. 
"Otherwise,"  as  was  held  in  Badger  v.  Badger,  2  Wall.  87,  95, 
"the  chancellor  may  justly  refuse  to  consider  the  case,  on  his 
own  showing,  without  ^''^  inquiring  whether  there  is  a  demur- 
rer or  formal  plea  of  the  statute  of  limitations  contained  in  the 
answer."  Tested  by  this  rule,  the  complaint  and  case  made  by 
the  plaintiffs  are  radically  defective.  There  is  no  specific  aver- 
ment or  proof  of  the  discovery  or  time  of  discovery  of  aiiy  ma- 
terial fact. 

The  courts  look  with  disfavor  upon  the  claims  of  those  who 
have  failed  to  investigate  and  act  upon  sufficient  cause,  and 
have  Avaited  to  decide,  after  large  sums  have  been  invested,  when 
the  danger  is  over  that  has  been  at  the  risk  of  others,  to  come 
in  and  claim  the  profit  of  the  event;  and  so,  too,  where  the  de- 
lay has  been  great,  and  parties  to  or  witnesses  familiar  with  the 
transaction,  as  in  this  case,  have  died  in  the  mean  time.  We 
think  that  the  plaintiffs  have  been  guilty  of  blamable  delay. 
Knowledge  of  all  the  material  facts  was  within  their  own  fam- 
ily from  the  time  of  the  purchase  by  Pabst  and  Schandein,  and 
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in  1881  we  find,  in  the  hands  of  the  plaintiffs'  attorneys,  the> 
account  between  Leopold  Melms,  one  of  the  executors,  and  Mrs. 
Melms,  who  was  executrix,  which  clearly  disclosed  facts  which,, 
when  taken  in  connection  with  the  record  and  the  proceedings^ 
in  the  county  court,  made  out  their  entire  case.  It  matters  not 
that  their  attorneys  failed  to  discover  what  was  really  quite  plain. 
The  case  falls  within  the  principles  stated,  and  we  must  hold' 
that  the  plaintiffs  have  not  shown .  reasonable  diligence  in  in- 
vestigating their  rights  and  bringing  them  before  the  court. 

For  these  reasons  the  judgment  of  the  circuit  court  must  be. 
aifirmed.  « 

By  the  Court.     The   judgment   of   the  circuit   court   is   af- 
firmed. 

EXECUTOES  AND  ADMINISTRATORS— SALES  OP,  WHEN: 
MAY  BE  IMPEACHED  AND  BY  WHOM.— Purchase  by  adminis- 
trator at  his  own  sale  is  voidable  at  the  option  of  the  party  inter- 
ested in  the  property,  whether  the  sale  be  made  directly  to  him  or 
through  the  interposition  of  another  person:  Houston  v.  Bryan,  7& 
Ga.  181;  6  Am.  St.  Rep.  252,  and  note.  If  an  executor  purchases  In- 
directly of  himself  through  a  third  person,  the  estate  Is  held  in  trust 
by  such  executor  for  the  heirs  at  law  or  other  persons  interested,, 
who  may  have  the  trust  declared  upon  proper  application:  Comegy& 
V.  Emerick,  134  Ind.  148;  .89  Am.  St.  Rep.  245,  and  note.  Sale  by 
executor  without  order  of  court,  under  a  will  containing  no  power  to- 
him  to  so  sell  Is  void:  Huse  v.  Den,  85  Cal.  390;  20  Am.  St.  Rep.  232,.. 
and  note;  Frost  v.  Atwood,  73  Mich.  67;  16  Am.  St.  Rep.  560. 

EXECUTORS  AND  ADMINISTRATORS— SALES  BY— RIGHTS 
OF  BONA  FIDE  PURCHASERS.— Purchaser  at  Invalid  sale  of  de- 
cedent's land  for  payment  of  debts  is  entitled  to  be  subrogated,  tO' 
the  extent  that  the  money  paid  by  him  was  applied  to  the  payment 
of  such  debts,  to  the  rights  of  the  creditors  of  the  decedent,  and  to- 
have  the  amount  due  him  charged  upon  the  land:  Perry  v.  Adams,. 
98  N.  C.  167;  2  Am.  St.  Rep.  326,  and  extended  note.  See,  also,  Citi- 
zens' etc.  Ry.  Co.  v.  Robbins,  128  Ind.  449;  25  Am.  St.  Rep.  '445;  Sher- 
wood V.  Baker,  105  Mo.  472;  24  Am.  St.  Rep.  399. 

EXECUTORS  AND  ADMINISTRATORS— SALES  BY— LACHES: 
IN  PROCEEDINGS  TO  AVOID.— Where  an  administrator  becomes 
interested  by  purchase,  iu  the  land  of  the  estate,  after  his  sale  there- 
of but  before  its  confirmation,  the  sale  may  be  set  aside  by  the  heirs 
withm  a  reasonable  time,  without  proof  of  actual  fraud  or  injury. 
This  right  may  be  lost  by  acquiescence  or  laches:  Gibson  v.  Herriott, 
55  Ark.  85;  20  Am.  St.  Rep.  17,  and  note;  Lindsay  v.  Cooper,  94  Ala. 
170;  33  Am.  St.  Rep.  105. 

NOTICE— I'UTTING  ON  INQUIRY.- Whatever  is  sufficient  to  put 
a  person  of  ordinary  prudence  upon  inquiry  is  constructive  notice 
of  everything  to  which  that  inquiry  would  presumably  have  led: 
Mercantile  Nat.  Bank  v.  Parsons,  54  Minn.  56;  40  Am.  St.  Rep.  299, 
and  note;  Carneal  v.  Lynch,  91  Va,  114;  50  Am.  St.  Rep.  819,  and 
note;  Jennings  v.  Todd,  118  Mo.  296;  40  Am.  St.  Rep.  373,  and  note. 

EQUITY— LACHES  DISCOUNTENANCED  IN.— Laches  and  neg- 
lect are  always  discounteuauced  in  equity,  which  always  refuses  re- 
lief to  stale  demands:  Walet  v.  Haskins,  68  Tex.  418;  2  Am.  St.  Rep. 
501.  and  note.  The  defense  of  laches  is  in  equity  only  permitted  ta 
defeat  an  acknowledged  right,  on  the  ground  of  its  affording  evidence 
Ah.  St.  Rep.,  Vol.  LV11.-68 
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that  the  right  has  been  abandoned:  Cottrell  v.  Watklns,  89  Va.  801; 
87  Am.  St.  Rep.  897. 

EQUITY— LACHES— PLEADING.— If  complainant  Is  charged 
with  laches  ou  account  of  delay  in  seeking  relief,  he  must  distinctly 
aver  when  the  fraud,  mistake,  concealment,  or  misrepresentation  was 
discovered  and  hoAV  discovered,  and  what  the  discovery  is;  so  that 
the  court  may  clearly  see  whether,  by  the  exercise  of  ordinary  dili- 
gence, the  discovery  might  not  have  been  made  before:  Extended 
note  to  Bell  v.  Hudson,  2  Am.  St.  Rep.  807.  See,  also,  note  to  Nep- 
pach  v.  Jones,  23  Am.  St.  Rep.  149. 

EQUITY— LACHES— STATUTE  OF  LIMITATIONS.— Ordinarily 
courts  of  equity  adopt  the  time  fixed  by  the  statute  of  limitations  for 
barring  claims,  but  this  rule  is  not  inflexible,  and  may  depend  upon 
the  allegations  and  proof:  Note  to  Neppach  v.  Jones,  23  Am.  St.  Rep. 
149.  See,  also,^'horudike  v.  Thorndike,  142  111.  450;  34  Am.  St.  Rep. 
90,  and  note. 

EQUITY  —  LACHES— PERSONS  UNDER  DISABILITIES.— In- 
fancy  and  coverture  generally  constitute  a  valid  excuse  for  laches: 
Extended  note  to  Bell  v.  Hudson,  2  Am.  St.  Rep.  806. 

Notice  to  Attorney  as  Notice  to  Client* 
General  Rule.— In  a  previous  note  in  this  series  we  have  considered 
the  general  question  of  notice  to  an  agent  as  notice  to  his  principal: 
Note  to  Trentor  v.  Pothen,  24  Am.  St,  Rep.  228-233.  The  principles 
there  stated  are  generally  applicable  to  the  relation  of  attorney  and 
client,  and  yet  we  think  the  decisions  applicable  solely  to  that  re- 
lation are  worthy  of  further  consideration  here.  There  is  no  doubt 
that  notice  given  to,  or  Icnowledge  gained  by,  an  attorney  while  acting 
for  his  client  is  imputed  to  the  latter.  It  is  deemed  to  be  the  duty  of 
the  attorney  to  communicate  it  to  him;  such  communication  is  pre- 
sumed to  have  been  made;  this  presumption  is  conclusive  and  the 
client  therefore  must  be  deemed  to  have  had  actual  knowledge  of  the 
Information  thus  acquired  by  his  attorney,  and  cannot  be  permitted 
to  dispix)ve  such  presumption  for  the  purpose  of  obtaining  the  rights 
.and  equities  of  a  purchaser  without  notice:  Watson  v.  Sutro,  86  Cal. 
500;  Wittenbrock  v.  Parker,  102  Cal.  93;  41  Am.  St.  Rep.  172;  Jones 
V.  Lamon,  92  Ga.  529;  Coryell  v.  Klehm,  157  111.  462;  De  Louis  v. 
Meek,  2  G.  Greene,  55;  50  Am.  Dec.  491;  Allen  v.  McCalla,  25  Iowa, 
464;  96  Am.  Dec.  56;  Grimes  v.  Bowerman,  92  Mich.  258;  Edwards  v. 
Hillier,  70  Miss.  803;  Hedrick  v.  Beeler,  110  Mo.  91;  Lyons  v.  Wait, 
51  N.  J.  Eq.  60;  Barnes  v.  McClinton,  3  Penr.  &  W.  67;  23  Am.  Dec, 
62;  American  etc.  Co.  v.  Felder,  44  S.  C.  479;  Rogers  v.  Palmer,  102 
U.  S.  263;  Wyllie  v.  Pollen,  3  De  Gex,  J.  &  S.  601. 

Firm  of  Attorneys.— If  a  client  has  employed  a  firm  of  attorneys 
consisting  of  two  or  more  members,  he  is  charged  with  notice  given 
to,  or  knowledge  acquired  by,  any  of  such  members,  though  that 
particular  member  was  not  at  any  time  engaged  in  transacting  busi- 
ness for  the  client,  and  the  member  who  did,  in  fact,  have  charge  of 
such  business  did  not  receive  notice  or  acquire  knowledge  of  the  fact 
with  notice  or  knowledge  of  which  it  is  sought  to  charge  the  client: 
Wittenbrock  v.  Parker,  102  Cal.  93;  41  Am.  St.  Rep.  172;  Smith  T. 
Wilson,  1  Tex.  Civ.  App.  115. 

If  a  Person,  or  Corporation  has  Several  Attorneys,  each  having 
charge  of  a  particular  department  of  business,  and  a  general  attor- 
ney having  supervision  of  all,  the  knowledge  of  this  general  attorney 
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will  not  be  imputed  to  the  corporation  so  as  to  affect  It  respecting  a 
transaction  or  business  wliieh  was  not  committed  to  his  care,  but, 
on  the  contrary,  was  under  the  charge  of  an  attorney  who  acted  as 
the  head  of  a  particular  department,  and  did  not  have  any  notice  or 
knowledge  of  the  fact  with  which  his  client  is  sought  to  be  affected. 
This  rule  was  applied  where  it  was  claimed  that  a  railway  corpora- 
tion ought  to  be  charged  with  knowledge  of  facts  known  to  its  gen- 
eral attorney,  but  not  known  to  the  attorney  who  transacted  the 
business  in  question.  The  court  said:  "Any  matters  requiring  legal 
attention  or  advice  are  referred  to  the  general  attorney  by  the  de- 
partment having  special  charge  thereof,  or  by  the  president  or  gen- 
<>ral  manager;  but  prior  to  the  commencement  of  an  action  in  a  court 
against  the  company  notice  to  the  general  attorney  of  matters  solely 
under  the  control  of  another  department  is  not  notice  to  that  de- 
partment or  to  the  company,  unless,  prior  to  such  notice,  the  attorney 
has  been  directed  to  take  charge  oi  the  subject  matter  of  the  notice": 
Atchison  etc.  Ry.  v.  Beutou,  42  Kan.  698. 

Attorney  Representing  Both  Parties. — The  same  attorney  may  be 
employed  by,  and  to  some  extent  represent,  both  parties  in  the  same 
transaction,  as  where  it  consists  of  the  sale  and  purchase  of  real 
property,  and  the  same  attorney  is  employed  both  by  the  vendor  and 
the  vendee.  In  such  a  contingency  it  was  held  in  the  principal  case 
that  knowledge  a(  tiiilred  from  either  party  must  be  regarded  as  given 
by  him  to  ib^  o^hev,  and  that  the  purchaser  "will  be  affected  with 
notice  of  «\-]'.3tever  such  attorney  acquired  notice  of  in  his  capacity  of 
attorney  ?or  either  vendor  or  purchaser  in  the  transaction  in  which 
he  was  so  employed":  Melms  v.  Pabst  etc.  Co.,  93  Wis.  153;  ante,  p. 
89!i. 

Knowledge  Acquired  by  Attorney  in  Other  Transactions. — The  chief 
subject  of  judicial  dissension  upon  the  topic  we  are  now  consid- 
ering is  whether  a  client  is  chargeable  with  notice  of  facts  known  to 
his  attorney,  the  knowledge  of  which  was  not  acqiiired  by  the  latter 
in  the  trausacLion  ia  which  he  was  employed  nor  during  its  progress. 
The  nature  of  the  business  of  an  attorney  or  solicitor  is  such  that  he 
must  necessarily  be  employed  by  divers  persons,  and  in  the  course  of 
such  employment  acquire  knowledge  of  a  vast  variety  of  trans- 
actions. Upon  being  employed  by  another  person  whose  interests 
may  be  affected  hy  the  pi-evious  knowledge  of  the  attorney,  the  lat- 
ter may  fail  to  commuuicate  it  to  the  client  either  because  he  has 
forgotten  it  or  it  is  temporarily  absent  from  his  mind,  or  because  he 
could  not  disclose  it  without  a  breach  of  professional  confidence, 
or  because  it  is  against  his  interest  to  disclose  it,  or  he  is  himself  a 
participant  in  a  scheme  to  defraud  others,  and  for  that  reason  cannot 
be  expected  to  reveal  the  fraud. 

Professional  Communications.  —  If  the  knowledge  acquired  by  an 
attorney  in  another  transaction  was  of  such  a  character  that  he  could 
not  disclose  it  without  a  breach  of  professional  confidence,  it  will  be 
presumed  that  he  did  not  commit  Ihis  breach,  and  knowledge  of  the 
fact  will  not  be  imputed  to  his  client  in  another  transaction.  "The 
general  rule  that  a  principal  is  bound  by  the  knowledge  of  his  agent 
is  based  on  the  principle  of  law  that  it  Is  the  agent's  duty  to  com- 
municate to  his  principal  the  knowledge  which  he  has  respecting 
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the  subject  matter  of  negotiation,  and  the  presumption  that  he  will 
perform  that  duty.  When  it  is  not  the  agent's  duty  to  communicate 
such  knowledge,  when  it  would  be  unlawful  for  him  to  do  so,  as,  for 
example,  when  it  has  been  acquii-ed  confidentially  as  attorney  for  a 
former  client  in  a  prior  transaction,  the  reason  of  the  rule  ceases, 
and  in  such  a  case  an  agent  would  not  be  expected  to  do  that  which 
would  involve  the  betrayal  of  professional  confiderce,  and  his  prin- 
cipal ought  not  to  be  bound  by  his  agent's  secret  and  confidential  in- 
formation. Tliis  often  happened  in  the  case  of  large  estates  in  Eng- 
land, where  men  of  great  professional  eminence  were  frequently 
consulted.  They  thus  became  i>ossessed,  In  a  confidential  manner, 
of  secret  trusts  or  other  defects  of  title,  which  they  could  not  honor- 
ably, if  they  could  legally,  communicate  to  subsequent  clients.  This 
difticulty  presented  itself  to  Lord  Hardwicke's  mind,  and  undoubted- 
ly lay  at  the  bottom  of  the  distinction  which  he  established.  Had  he 
confined  it  to  such  cases,  It  would  have  been  entirely  unexception- 
able": The  Distilled  Spirits,  11  Wall.  367;  Littauer  v.  Houck,  92  Mich. 
162;  31  Am.  St.  Kep.  572;  Melms  T.  Pabst  etc.  Co.,  93  Wis.  153;  ante, 
p.  899. 

Fraud  Known  to  and  Participated  in  by  an  Attorney. — Where  an 
attorney  has  sought  to  perpetrate,  or  to  aid  In  the  perpetration  of,  a 
fraud  either  for  his  own  benefit  or  for  that  of  his  client,  and  whether 
or  not  the  circumstances  were  such  that  he  could  not  disclose  the 
fraud  or  the  facts  connected  with  it  to  his  subsequent  client  without  a 
breach  of  professional  confidence.  It  is  unreasonable  to  expect  that  he 
would  make  such  disclosure,  and  therefore  no  presumption  can  arise 
that  it  was  made.  A  client  employing  him  in  a  subsequent  or  dif- 
ferent transaction  Is  not,  therefore,  chargeable  with  notice  of  the 
fraud  nor  of  any  facts,  knowledge  of  which  came  to  his  attorney  in 
another  transaction  and  while  seeking  to  aid  In  the  consummation  of 
a  fraud:  Melms  v.  Pabst  etc.  Co.,  93  Wis.  153;  ante,  p.  899;  Kennedy 
V.  Green,  3  Myine  &  K.  699;  Kettlewell  v.  Watson,  21  Ch.  Div.  707; 
Waldy  V.  Gray,  L.  E.  20  Eq.  Cas.  251;  Cave  v.  Cave,  L.  B.  15  Ch. 
DIv.  639. 

Information  Acquired  in  Other  Transactions.  —  The  weight  of  au- 
thority, at  least  in  the  United  States,  sustains  the  proposition  that 
a  client  is  not  chargeable  with  notice  of  facts  known  to  his  attorney 
from  information  acquired  prior  to  the  employment  of  the  latter,  nor, 
though  obtained  during  such  employment,  if  communicated  to  the 
attorney  while  acting  for  another  client  In  an  independent  trans- 
action. In  other  words,  the  attorney  is  not  presumed  to  have  com- 
municated his  information  unless  it  came  to  him  In  the  course  of  the 
transaction  in  which  he  was  employed  by  the  client  whom  it  I» 
sought  to  charge  with  notice:  McCormack  v.  Joseph,  83  Ala.  401; 
Wittenbrock  v.  Parker,  102  Cal.  98;  41  Am.  St.  Rep.  172;  McOormick 
V.  Wheeler,  36  111.  114;  85  Am.  Dec.  388;  Herrlngton  v.  McGollum,  73 
111.  476;  Fairfield  Sav.  Bank  v.  Chase,  72  Me.  226;  39  Am.  Kep.  319; 
Ford  V.  French,  72  Mo.  250;  Wardell  v.  Eden,  2  Johns.  Cas.  121; 
Bracken  v.  Miller,  4  Watts  &  S.  Ill;  Hood  v.  Fahnestock,  8  Watts, 
489:  34  Am.  Dec.  489;  Akers  v.  Eowan,  33  S.  C.  451;  Spaight  v.  Cowne, 
1  Hen.  &  M.  359;  Furnald  v.  Green,  64  Fed.  Rep.  49;  Warrick  v.  War- 
rick, 3  Atk.  294.    In  some  of  the  states,  however,  the  question  wheth- 
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er  the  knowledge  acquired  by  an  attorney  In  another  transaction  was 
rresent  in  his  mind  at  the  time  he  act  eel  for  a  client  sought  to  be 
charged  therewith  is  a  proper  subject  of  inquiry,  and  Isnowledge  may 
be  imputed  to  the  client  of  facts  proved  to  have  been  In  the  mind  of 
his  attorney  at  the  time  of  acting  for  him,  though  such  linovvledge 
was  acquired  previous  to  his  employment  or  in  another  transaction. 
After  reviewing  the  cases  upon  the  subject,  the  court  of  appeals  of 
New  York  said:  "From  all  these  various  cases  it  will  be  seen  that  the 
farthest  that  lias  been  gone  in  the  way  of  holding  a  principal  charge- 
able with  knowledge  of  facts  communicated  to  his  agent,  where  the 
notice  was  not  received,  or  the  knowledge  obtained.  In  the  very  ti-ans- 
actiou  in  question,  has  been  to  hold  the  principal  chargeable  upon  clear 
proof  tliat  the  knowledge  which  the  agent  once  had  and  which  he  had 
obtained  In  another  transaction,  at  another  time,  and  for  another  prin- 
cipal was  present  in  his  mind  at  the  very  time  of  the  transaction  in 
question":  Constant  v.  University  of  Rochester,  111  N.  Y.  604;  7  Am. 
St.  Rep.  769.  This  decision  was  reaffirmed  by  the  same  court  and  ap- 
plied in  a  case  In  which  it  was  sought  to  charge  the  plaintiff  in  a 
foreclosure  suit  with  knowledge  of  an  unrecorded  conveyance,  upon 
evidence  that  such  knowledge  had  been  communicated  to  the  at- 
torney of  the  plaintiff.  The  court  said:  "This  knowledge  was  not  ac- 
quired in  any  matter  or  proceeding  relating  either  to  the  making  of 
the  loan  or  the  foreclosure  of  the  mortgage,  nor  while  engaged  In  the 
transaction  of  any  biisiness  for  Mr.  Hulett,  but  the  information  was 
received  from  the  plaintiff's  husband  upon  a  visit  by  him  to  the  attor- 
ney's office  to  inquire  about  an  abstract  of  title  to  the  property,  a  mat- 
ter which  concerned  neither  the  attorneys  nor  Hulett,  but  the  plaintiff 
alone.  The  question  how  far  a  principal  is  chargeable  with  notice 
communicated  to,  or  knowledge  acquired  by,  his  agent  in  another 
transaction,  at  another  time,  when  not  acting  'or  his  principal  has 
received  consideration  in  this  court  In  the  ruhe  of  Constant  v.  Uni- 
versity of  Rochester,  111  N.  Y.  604;  7  Am.  St.  Rep.  769,  and  the  prin- 
ciple was  there  settled  that  the  knowledge  of  the  agent  can  Ije  charg- 
ed to  the  principal  only  when  clear  proof  is  made  that  the  knowledge 
was  present  in  the  agent's  mind  at  the  time  of  the  transaction  which 
Is  the  subject  of  consideration  by  the  court":  Slattery  v.  Schwaneck, 
118  N.  Y.  543.  In  the  case  of  Brothers  v.  Bank  of  Kaukauna,  84  Wis. 
395,  the  court  reached  the  conclusion  that  if  an  agent  acquired  his 
Information  so  recently  as  to  make  It  incredible  that  he  should  have 
forgotten  it,  his  principal  will  be  bound,  although  his  Information 
was  not  acquired  while  transacting  his  business.  In  the  principal 
case  the  court  assumed  that  this  rule  of  law  was  applicable  to  the 
relation  of  attorney  and  client.  It  should  be  remembered  In  the 
oases  to  which  we  have  referred  indicating  that  a  client  might  be 
bound  by  knowledge  communicated  to  his  attorney  In  another  trans- 
action where  such  knowledge  was  shown  to  have  been  in  the  mind 
of  the  attorney  when  acting  for  the  client  sought  to  be  charged,  or  to 
have  been  communicated  so  recently  that  It  must  be  presumed  to 
have  been  so  In  his  mind,  the  question  was  not  Involved,  for  in  none 
of  the  cases  was  there  evidence  before  the  court  calling  for  the  ap- 
plication of  the  rule  thus  announced.  Probably,  however,  Mountford 
V.  Scott,  1  Turn.  &  E.  274;  Dresser  y.  Norwood,  17  Com.  B.,  N.  S., 
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466,  and  The  Distilled  Spirits,  11  Wall.  637,  may  be  regarded  as  nec- 
essarily supporting  the  proposition  that  a  client  is  charged  with  the 
knowledge  of  his  attorney,  though  acquired  in  another  transaction. 
If  such  linowledge  was  shown  to  have  been  present  in  the  mind  of 
the  attorney  when  acting  for  the  client  sought  to  be  charged  there- 
with. 

If  an  agent  or  attorney  acts  without  authority,  but  his  action  is 
subsequently  ratified  by  his  principal  or  client,  the  latter  will  be 
charged  with  notice  of  all  facts  communicated  to  the  agent  or  at- 
torney while  the  latter  was  conducting  the  transaction  which  his 
principal  or  client  subsequently  ratified:  Lampliin  v.  First  Nat. 
Bank,  96  Ga.  487;  Hovey  v.  Blanchard,  13  N.  H.  145. 

In  Taylor  v.  Evans  (Tex.  Civ.  App.),  20  S.  W.  Rep.  172,  it  was  held 
that  if  a  person,  contemplating  making  a  general  assignment  for  the 
benefit  of  his  creditors,  delays  executing  it  in  order  that  certain  of 
them  may,  by  levying  attachments,  secure  preferences,  and  com- 
municates this  purpose  to  his  attorney,  who  is  soon  afterward  em- 
ployed by  such  creditors  to  levy  the  writs,  the  latter  are  chargeable 
with  notice  of  the  information  possessed  by  the  attorney.  It  was 
claimed  in  this  case  that  though  the  information  when  obtained  by 
the  attorney  was  received  by  him  in  his  professional  capacity,  yet 
that  being  a  communication  between  an  attorney  and  client  looking 
to  the  accomplishment  of  an  illegal  object,  it  was  not  entitled  to  pro- 
tection as  privileged  and  confidential,  and  that  if  the  purpose  of  the 
insolvent  was  communicated  to  his  attorney  previously  "to  his  em- 
ployment by  the  creditors,  but  sufficiently  recent  to  justify  the  be- 
lief that  such  information  was  fresh  in  his  memory  while  he  was 
acting  for  such  creditors  in  suing  out  and  causing  the  writs  of  at- 
tachment to  be  levied,  it  would  not  have  been  a  breach  of  profes- 
sional confidence  fo"  such  attorney  to  have  disclosed  such  informa- 
tion to  his  clients,  anu  they  are  chargeable  with  knowledge  of  the  in- 
formation possessed  by  their  attorney." 

There  are  some  American  and  many  English  cases  which  undoubt- 
edly hold  a  client  chargeable  with  the  knowledge  of  his  attorney 
though  acquired  previously  to  his  employment  and  in  an  entirely 
different  transaction  and  without  proof  as  to  whether  such  knowl- 
edge was  present  in  his  mind  when  acting  for  the  client  sought  to  be 
charged  therewith:  Abell  v.  Howe,  43  Vt.  403;  Hart  v.  Farmers'  etc. 
Bank,  33  Vt.  252:  Dresser  v.  Norwood,  17  Com.  B.,  N.  S.,  466.  Cases 
to  which  it  has  been  sought  to  apply  this  rule  have  frequently  been 
those  in  which  it  appeared  that  a  person  intending  to  purchase  real 
property,  or  to  make  a  loan  to  be  secured  thereby,  applied  to  an  at- 
tornej'  or  solicitor  to  make  an  examination  and  to  advise  him  with  re- 
spect to  the  title  thereto,  and  that  such  attorney  or  solicitor  had  al- 
ready knowledge  of  facts  respecting  the  title  acquired  in  another 
transaction,  and  failing  to  communicate  such  knowledge  to  his  client, 
a  purchase  or  loan  was  made,  and  it  was  afterward  sought  to 
charge  the  purchaser  or  lender  with  notice  of  an  unrecorded  convey- 
ance or  of  some  secret  equity  to  which  the  title  was  subject.  The 
early  English  eases  and  all  the  American  decisions  falling  within  our 
observation,  except  those  just  cited  from  the  state  of  Vermont,  re- 
fuse to  charge  a  purchaser  or  encumbrancer  with  knowledge  not 
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communicated  to  him,  but  which  may  have  been  previously  possess- 
ed by  the  attorney  whom  he  employs  to  examine  the  title  and  advise 
with  him  in  respect  thereto:  Wittenbrock  v.  Parker,  102  Gal.  93;  41 
Am.  St.  Kep.  172;  Campbell  v.  Benjamin,  69  111.  244;  Trentor  v. 
Pothem,  46  Minn.  298;  24  Am.  St.  Rep.  225;  Kountze  v.  Helmuth,  140 
N.  Y.  432;  Arrington  v.  Arrington,  114  N.  C.  151;  Lowther  v.  Carlton, 
2  Atk.  242;  Preston  v.  Tubbin,  1  Vern.  287,  In  England,  on  the  other 
hand,  the  rule  established  by  the  most  recent  decisions  Is,  that  a 
client  purchasing  real  property  or  taking  an  encumbrance  thereon  is 
conclusively  presumed  to  have  been  informed  of  all  facts  respecting 
the  title  which  were  known  to  his  solicitor  or  attorney:  Bradley  v. 
Riches,  L.  R.  9  Ch.  Div.  189.  Thus  it  was  said  in  a  recent  opinion 
that:  "It  has  been  held,  over  and  over  again,  that  notice  to  a  solici- 
tor of  a  transaction  and  about  a  matter  as  to  which  it  is  part  of  his 
duty  to  inform  himself  is  actual  notice  to  his  client.  Mankind  would 
not  be  safe  if  it  were  not  held  that  under  such  circumstances  a  man 
has  not  notice  of  that  which  his  agent  has  actual  notice  of.  The  pur- 
chaser of  an  estate  has,  in  ordinary  cases,  no  personal  knowledge  of 
the  title,  but  employs  a  solicitor,  and  can  never  be  allowed  to  say 
that  he  knew  nothing  of  some  prior  encumbrance,  because  he  was 
not  told  of  it  by  his  solicitor":  Rolland  v.  Hart,  L.  R.  6  Ch.  App.  678. 
This  line  of  reasoning  would  seem  to  make  it  exceedingly  dangerous 
for  a  person  intending  to  purchase  property  to  consult  a  solicitor 
respecting  the  title,  and,  at  all  events,  should  warn  him  to  consult 
one  who,  from  his  obscurity,  want  of  business,  or  otherwise  would 
not  probably  have  any  previous  knowledge  of  the  title,  and  would 
act  solely  upon  the  abstracts  or  other  papers  submitted  to  his  con- 
sideration. 


Jeffris  v.  Fitchburg  Railroad  Company. 

[93  Wisconsin,  250.] 

STOPPAGE  IN  TRANSITU.— STRICT  PROOF  OF  INSOL- 
VENCY is  not  required  to  justify  the  exercise  of  the  right  of  stop- 
page in  transitu.  It  is  sufQcieut  that  there  has  been  a  failure  to  pay 
the  debt  on  account  of  which  the  right  is  claimed,  and  that  the 
debtor  cannot  be  found  at  his  reputed  place  of  business. 

STOPPAGE  IN  TRANSITU— GOODS,  WHEN  NOT  BEYOND 
RIGHT  OF.— If  the  property  sold  and  not  paid  for  is  shipped  by 
railway  to  the  purchaser,  and  reaches  its  place  of  destination,  where 
it  remains  in  possession  of  the  carrier  with  tlie  freight  unpaid,  it  will 
be  presumed  to  continue  subject  to  the  exercise  of  the  right  of  stop- 
page in  transitu,  in  the  absence  of  evidence  that  the  carrier  had 
become  the  agent  of  the  purchaser  and  was  keeping  the  goods  for 
him  as  such,  and  not  as  carrier. 

STOPPAGE  IN  TRANSITU— RIGHT  OF,  WHEN  TERMI- 
NATES.—DELIVERY,  ACTUAL  OR  CONSTRUCTIVE,  BY  A  CAR- 
RIER to  a  consignee  or  his  agent  is  essential  to  terminate  the  right 
of  stoppage  in  transitu;  and  the  fair  implication  of  the  law  is,  where 
the  goods  remain  in  the  carrier's  warehouse  with  charges  unpaid, 
that  the  trausitus  has  not  l>een  ended.  No  inference  of  its  termination 
arises  from  evidence  that  it  was  the  custom  of  the  assignee  of  goods 
of  the  character  of  those  in  question  to  leave  them  in  charge  of  the 
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<rarrler,  at  the  consignee's  risk  and  expense,  to  be  taken  away  at  any 
time,  on  payment  of  freight. 

STOI'PAGE  IM  TllANSITU.— THE  DELIVERY  OF  PART 
OF  THE  GOODS  does  not  amount  to  a  delivery  of  the  whole,  so  as 
to  terminate  the  right  of  stoppage  in  transitu,  unless  the  circum- 
stances show  that  it  was  the  intention  that  such  part  delivery 
should  operate  as  a  constructive  delivery  of  the  remainder  of  the 
,goods. 

STOPPAGE  IN  TRANSITU.— THE  GIVING  OF  AN  ORDER 
BY  A  CONSIGNEE  oJ:  goods  to  a  carrier  in  whose  possession  they 
remain,  directing  him  to  deliver  them  to  a  third  person,  on  payment 
of  freight,  does  not  terminate  the  transit,  nor  put  an  end  to  the 
right  of  stoppage  in  .transitu. 

Action  for  the  conversion  of  lumber  sold  by  the  plaintiff  to 
the  J.  B.  Dixon  Lumber  Company  of  Boston,  in  December,  1890. 
This  lumber  was  shipped  by  the  defendant  railroad  company  to 
Boston,  where  it  arrived  in  due  course  of  time,  and  was  placed  in 
ihe  defendant's  warehouse.  The  payment  for  the  lumber  became 
<due  February  15,  1891,  but  no  payment  therefor  was  ever  made. 
The  lumber  remained  in  the  possession  of  the  defendant,  when, 
on  December  21,  1891,  the  freight  agent  of  the  defendant  said 
iihat  it  had  not  been  delivered  because  the  freight  remained  un- 
paid. This  agent  was  then  informed  that  the  lumber  company 
liad  never  made  any  payment  therefor,  and  that  the  plaintiff 
-desired  to  stop  the  lumber  then  in  transit  and  to  ta,ke  it,  and  the 
plaintiff  then  offered  to  pay  the  charges  against  the  lumber  for 
freight  and  storage.  The  defendant,  by  its  agent,  refused  to  de- 
liver to  plaintiff  the  lumber,  and  stated  that  he  would  have  to 
t)ring  an  action  of  replevin  therefor.  On  the  part  of  the  defend- 
ant, it  appeared  that  about  one-fourth  of  the  lumber  had  been 
taken  away,  and  sold  to  the  New  Bedford  Casket  Company  in 
November,  1890,  and  that  in  March,  1891,  the  3.  B.  Dixon  Lum- 
ber Company  had  given  an  order  upon  the  defendant  directing  it 
io  deliver  the  lumber,  on  the  payment  of  freight  and  charges,  to 
F.  C.  Bill.  There  was  also  evidence  to  the  effect  that  it  was  the 
«custom  and  understanding  between  the  Dixon  Lumber  Company 
and  the  defendant  railway  company  that  any  lumber  which  might 
arrive  should  be  stored  by  the  railway  company  at  the  risk  of  the 
Humber  company,  which,  on  its  part,  had  the  right  to  remove  such 
lumber  whenever  convenient,  subject  to  the  charges  of  the  rail- 
way company.  The  trial  court  found  that  the  lumber  remaining 
in  the  possession  of  the  defendant  had  never  been  delivered  to  the 
Dixon  Lumber  Companj'-,  that  such  company  became  and  was  in- 
solvent December  21,  1891,  at  which  time  the  plaintiff  claimed 
the  right  to  stop  the  lirmber  by  reason  of  the  failure  of  the  lum- 
ber company  to  pay  for  the  same,  and  demanded  such  lumber 
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from  the  defendant,  but  the  defendant  refused  to  deliver  it,  and 
converted  it  to  its  own  use.  Judgment  was  given  in  favor  of  the 
plaintiff  for  the  difference  between  the  value  of  the  lumber  so 
found  to  be  converted  and  the  charges  of  the  defendant  against 
it.     The  defendant  thereupon  appealed. 

Jackson  &  Jackson,  for  the  appellant. 

Fethers,  Jeffris  &  Fifield,  for  the  respondent. 

265  piNNEY,  J.  1.  It  is  insisted  that  the  finding  that  the 
J,  B.  Dixon  Lumber  Company  was  insolvent  was  without  any 
evidence  to  support  it,  and  that  therefore  the  claim  of  the  ^^" 
plaintiff  to  exercise  the  right  of  stoppage  in  transitu  of  the 
lumber,  December  21,  1891,  was  without  any  warrant  or  founda- 
tion. The  sale  of  the  lumber  by  the  plaintiff  to  that  company 
occurred  in  the  early  autumn  of  1890,  and  the  purchase  price 
became  due  February  15,  1891.  This  was  a  just  and  undis- 
puted debt.  Effort  to  collect  it  had  proved  unavailing,  and  the 
purchaser  had  wholly  failed  to  respond  to  its  obligation  for  a 
period  of  over  ten  months.  Investigation  then  made  showed 
that  there  was  no  such  concern  located  at  or  about  the  alleged 
place  of  its  business,  and  it  was  not  named  in  the  city  directory. 
The  person  in  charge  where  it  had  done  business  stated  that 
there  was  no  such  concern,  but  that  it  was  J.  B.  Dixon.  The 
witness  Cooper,  examined  by  the  defendant,  testified  that  J.  B. 
Dixon  was  the  president  of  the  J.  B.  Dixon  Lumber  Company, 
and  that  he  (witness)  was  connected  with  the  company  "during 
its  corporation,  so  to  speak — not  exactly  in  its  literal  sense — 
during  its  continuance  in  business,  up  to  about  the  1st  of  Febru- 
ary, 1891."  The  just  inference  is,  that  this  company  was  a  cor- 
poration, and  that  it  had  suspended  business  February  1,  1891, 
a  few  days  before  the  plaintiff's  debt  matured.  Strict  proof  of 
insolvency  is  not  required  in  order  to  justify  the  exercise  of  the 
right  of  stoppage  in  transitu.  "By  the  word  'insolvency'  is 
meant  a  general  inability  to  pay  one's  debts;  and  of  this  inabil- 
ity the  failure  to  pay  one  just  and  admitted  debt  would  probably 
be  sufficient  evidence":  Benjamin  on  Sales,  sec.  837;  Smith's 
Mercantile  Law,  550,  and  note.  It  had  failed  to  pay  the  just 
and  undisputed  debts  it  had  owed  to  the  plaintiff  and  to  the  de- 
fendant for  over  ten  months.  Inquiry  made  at  the  former  place 
of  business  of  the  debtor  elicited  the  information  that  there 
was  no  such  concern — that  it  was  only  J.  B.  Dixon;  and  the  fact 
that  the  witness  Cooper,  connected  with  it  during  its  corporate 
existence  and  having  some  knowledge  of  its  business,  called  to 
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show  that  the  right  of  stoppage  had  been  terminated  by  deliv- 
ery 2'"'  to  the  company  or  its  agent,  was  not  interrogated  as  to 
its  solvency,  is  quite  suggestive,  in  view  of  the  facts  in  evidence, 
when  fairly  satisfactory  proof  of  its  solvency  would  have  been 
fatal  to  the  plaintiff's  action.  The  evidence  constitutes  suffi- 
cient prima  facie  proof  of  insolvency  to  sustain  the  finding. 
There  was  no  attempt  made  to  dispute  this  evidence  or  to  rebut 
it.  We  must  hold  that  the  evidence  was  sufficient  to  warrant 
the  finding. 

2.  Had  there  been  a  delivery  of  the  lumber,  in  view  of  the 
evidence,  to  the  consignee,  or  to  an  agent  of  the  consignee,  so 
that  the  defendant  had  no  longer  any  possession  or  control  of 
it  as  carrier?  The  lumber  had  reached  its  ultimate  destina- 
tion, and  the  controversy  is  really  reduced  to  the  question 
whether  the  defendant  held  it  as  carrier  or  as  the  agent  and 
warehouseman  of  the  consignee.  It  may  be  properly  said  that 
the  possession  of  the  lumber  by  the  defendant  was  ambiguous, 
and  that  it  is  necessary  to  gather  the  intention  of  the  parties 
from  their  acts  and  the  effect  the  law  imputes  to  what  they  have 
done.  It  is  said  that  nothing  prevents  an  agreement  by  the 
carrier  to  hold  the  goods,  after  arrival  at  destination,  as  agent 
of  the  buyer,  though  he  may  at  the  same  time  say,  "I  shall  not 
let  you  take  them  till  my  freight  is  paid.''  The  question  is  one 
of  intention,  and  in  "Whitehead  v.  Anderson,  9  Mees.  &  W.  518, 
the  captain  was  held  not  to  have  intended  such  an  agreement 
by  telling  the  assignee  that  he  would  deliver  him  the  cargo  when 
he  was  satisfied  about  the  freight;  Parke,  B.,  saying:  "There  is 
no  proof  of  such  a  contract.  A  promise  by  the  captain  to  the 
agent  of  the  assignee  is  stated,  but  it  is  no  more  than  a  promise, 
without  a  new  consideration,  to  fulfill  the  original  contract  and 
deliver  in  due  course  to  the  consignee  on  payment  of  freight, 
which  leaves  the  captain  in  the  same  situation  as  before":  Ben- 
jamin on  Sales,  sec.  853.  The  existence  of  the  carrier's  lien 
for  unpaid  freight,  it  is  held,  raises  a  strong  presumption  that 
the  carrier  continues  to  hold  the  goods  as  ^'^^  carrier  and  not  as 
warehouseman;  and  in  order  to  rebut  this  presumption  there 
must  be  proof  of  some  arrangement  or  agreement  between  the 
buyer  and  the  carrier  whereby  the  latter,  while  retaining  his  lien, 
becomes  the  agent  of  the  buyer  to  keep  his  goods  for  him:  Er 
parte  Barrow,  L.  R.  6  Ch.  Div.  783. 

In  Ex  parte  Cooper,  L.  R.  11  Ch.  Div.  68,  it  was  held  that: 
''Where  goods  are  placed  in  the  possession  of  a  carrier  to  bft 
carried  for  the  vendor  to  be  delivered  to  the  purchaser,  the  tran- 
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eitus  is  not  at  an  end  so  long  as  the  carrier  continues  to  liold  the 
goods  as  cai-rier.  It  is  not  at  an  end  until  the  carrier,  by  agree- 
ment between  himself  and  the  consignee,  undertakes  to  hold 
the  goods  for -the  consignee,  not  as  carrier,  but  as  his  agent." 
Unless  something  equivalent  to  an  attornment  on  the  part  of- 
the  carrier  to  the  consignee  is  shown,  so  that  he  has  altered  his 
position  and  holds  the  goods  in  another  capacity,  the  transitus 
is  not  at  an  end.  No  doubt,  where  the  carrier  enters  into  a  new 
contract  with  the  consignee,  distinct  from  the  original  contract 
of  carriage,  to  hold  the  goods  for  him  as  his  agent  in  a  new  char- 
acter for  the  purpose  of  custody  on  his  account,  the  transitus 
would  be  at  an  end  and  the  goods  constructively  in  the  posses- 
sion of  the  consignee:  McLean  v.  Breithaupt,  12  Ont.  App.  383, 
388,  390.  In  Whitehead  v.  Anderson,  9  Mees.  &  W.  518,  the 
court  say:  "A  case  of  constructive  possession  is  where  the  car- 
rier enters  expressly  or  by  implication  into  a  new  agreement, 
distinct  from  the  original  contract  for  carriage,  to  hold  the 
goods  for  the  consignee  as  his  agent,  not  for  the  purpose  of  ex- 
pediting them  to  the  place  of  original  destination  pursuant  to 
that  contract,  but  in  a  new  character,  for  the  purpose  of  custody, 
on  his  account,  and  subject  to  some  new  or  further  order  to  be 
given  to  him";  and  James,  L.  J.,  shortly  puts  it  in  Ex  parte 
Cooper,  11  Ch.  Div.  68,  that  "there  must  be  no  such  change  as 
makes  the  carrier  or  warehouseman  the  holder  of  the  goods  as 
the  agent  of  the  vendee." 

259  In  Hoover  v.  Tibbits,  13  Wis.  79,  this  court  held  that 
where  the  warehouseman  to  whom  the  goods  are  directed  to  be 
sent  receives  them  as  the  agent  of  the  carrier,  and,  'while  he  is 
holding  them  as  such  agent  for  the  purpose  of  collecting  freight 
and  charges,  the  vendor  asserts  his  right  of  stoppage  of  the 
goods,  they  will  not  be  considered  as  in  the  possession  of  the  ven- 
dee, so  as  to  cut  off  that  right;  and  in  Harding  Paper  Co.  v,  Allen, 
65  Wis.  584,  the  rule  laid  down  in  Benjamin  on  Sales,  second 
American  edition,  788,  is  declared  to  be  the  rule  in  this  state — 
that  "if  the  possessor  of  the  goods  has  the  intention  to  hold  them 
for  the  buyer,  and  not  as  agent  to  forward,  and  the  buyer  intends 
the  possessor  so  to  hold  them  for  him,  the  transitus  is  at  an  end; 
but  I  apprehend  that  both  these  intents  must  concur,  and 
neither  can  the  carrier  of  his  own  will  convert  himself  into  a 
warehouseman,  so  as  to  terminate  the  transitus,  without  the 
agreeing  mind  of  the  buyer,  nor  can  the  buyer  change  the  capac- 
ity in  which  the  carrier  holds  possession  without  his  assent,  at 
least  until  the  carrier  has  no  right  whatever  to  retain  possession 
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as  against  the  buyer."  In  Sherman  v.  Rugae,  55  Wis.  346,  347, 
the  question  is  broadly  put  whether  there  was  ever  a  moment  in 
which  the  purchasers  had  dominion  and  control  over  the  prop- 
erty. Delivery,  actual  or  constructive,  by  the  .carrier  to  the 
consignee  or  his  agent,  is  a  part  of  its  duty  as  such,  and,  until 
performed,  it  cannot  be  said  that  the  carrier  has  ceased  to  hold 
the  goods  as  carrier.  The  real  question  is,  whether,  under  the 
evidence,  it  is  a  just  inference  that  the  carrier  has  intended  to 
waive  his  lien  for  freight,  and  to  surrender  dominion  and  control 
over  the  property,  or  to  hold  it  subordinate  to  and  for  the  con- 
signee. Unless  the  evidence  justifies  such  a  conclusion,  the  fair 
implication  of  the  law  is,  that  if  the  goods  are  in  the  carrier's 
warehouse  awaiting  payment  of  freight  and  other  charges,  then 
the  transitus  has  not  been  ended,  but  that  the  carrier  holds  them 
in  his  capacity  of  carrier,  to  keep  good  his  common-law  lien  for 
freight  and  charges,  and  ^^^  that  they  are  subject  to  the  ven- 
dor's right  of  stoppage:  Calahan  v.  Babcock,  21  Ohio  St.  281;  8 
Am.  Rep.  63;  Symns  v.  Schotten,  35  Kan.  310, 

The  evidence  fails  to  establish  an  agreement  or  contract  which 
would  constructively  render  the  possession  of  the  defendant  of 
the  lumber  in  its  warehouse  the  possession  of  the  consignee. 
Simons,  the  freight  agent,  had  no  personal  knowledge  of  the 
transaction.  It  occurred  before  his  connection  with  the  de- 
fendant company.  He  does  not  claim  to  know  of  any  such  ar- 
rangement between  the  defendant  and  the  consignee.  He  testi- 
fied only  to  the  existence  of  a  custom  of  the  defendant,  as  he 
gathered  it  "from  its  records  and  papers  in  his  charge"  when  he 
gave  his  testimony;  and  he  said  that  such  custom  had  existed  with 
all  railroads  terminating  in  Boston  for  years;  but  that  was  merely 
a  custom  on  the  part  of  the  consignees  of  lumber  to  leave  it  in  the 
sheds  of  the  carrier,  at  their  expense  and  risk,  "to  be  taken  away 
by  them  at  any  time,  upon  payment  of  freight  and  charges,"  and 
was  no  more  than  an  understanding  or  custom  on  the  part  of  the 
carrier  to  deliver  on  the  usual  terms  and  according  to  the  con- 
tract with  him  as  carrier.  It  did  not  give  the  consignee  any  new 
rights,  and  did  not  give  him  dominion  or  control  over  the  prop- 
erty. Cooper's  testimony  is  equally  inadequate  to  the  purpose 
intended,  and  was,  in  substance,  the  same.  He  defined  the  right 
of  the  J.  B.  Dixon  Lumber  Company,  after  the  lumber  had  been 
stored  in  the  shed  of  the  carrier,  in  the  same  way,  as  "a  right  to 
remove  it  whenever  it  was  convenient  to  do  so,  subject  to  the 
payment  of  the  charges  of  the  railroad  company" — the  same  right 
4ipon  which  any  consignee  may  obtain  his  goods  of  a  carrier. 
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Speaking  of  the  fact  that  after  the  lumber  was  stored  in  the  shed 
part  of  it  was  delivered  to  him  for  the  J.  B.  Dixon  Lumber 
Company,  he  said,  "Some  person  connected  with  the  freight  de- 
partment authorized  me  to  take  it." 

^®^  The  language  of  Lord  Blackburn  in  Kemp  v.  Falk,  L.  B. 
7  App.  Cas.  584,  is  quite  pertinent:  "The  freight  was  not  paid, 
but  I  think  it  is  possible  to  make  an  arrangement  by  which, 
though  the  freight  is  not  paid,  the  shipowner  changes  himself 
completely  into  a  warehouseman,  instead  of  being  a  carrier  or 
shipowner.  He  alters  his  responsibilities  altogether,  and  yet,  by 
arrangement  or  agreement,  retains  a  lien  over  the  goods  until 
the  freight  is  paid.  I  think  such  a  contract  might  be  made.  But 
when  one  is  asked  to  say  that  such  a  contract  was  made,  the  non- 
payment of  the  freight  is  a  very  important  element  leading  one 
to  say  that  no  such  contract  was  made  at  all.  In  this  case,  I 
cannot  help  thinking  that  no  such  contract  was  made,  and  there 
is  no  reason  why  we  should  hold  that  it  was.  The  shipowner 
acted  in  the  same  way  as  if  it  had  not  been  made,  and  in  no 
other  way,"  And  the  defendant  so  acted  in  the  present  case,  as 
well  as  the  consignee,  as  we  have  seen.  The  witnesses  do  not 
testify  to  any  agreement  or  contract,  or  even  understanding  in 
the  contractual  sense,  such  as  is  relied  upon  to  work  a  construct- 
ive delivery;  and  within  the  principlos  referred  to,  upon  the  evi- 
dence in  the  record,  none  can  be  deduced  or  implied. 

3.  The  contention  that  a  delivery  of  a  part  of  the  consign- 
ment operated  as  a  constructive  delivery  of  the  remainder  can- 
not be  sustained.  Whether  delivery  of  a  part  amounted  to  a 
delivery  of  the  remainder  is  a  question  of  intention,  and  a  deliv- 
ery of  a  part  will  not  be  a  delivery  of  the  whole,  unless  the  cir- 
cumstances show  that  it  was  intended  so  to  operate.  It  cannot  be 
supposed  that  the  carrier  intended  to  abandon  his  lien  for  the 
unpaid  freight  and  charges:  Benjamin  on  Sales,  sec.  857;  Ex 
parte  Cooper,  L.  R.  11  Ch.  Div.  68;  Buckley  v.  Furniss,  17  Wend. 
504;  Crawshay  v.  Eades,  1  Bam.  &  C.  181.  Much  more  clearly 
would  this  be  so  where,  as  in  this  case,  it  was  understood  that  de- 
livery could  be  had  only  on  payment  of  unpaid  freight  and 
charges. 

4.  The  order  given  March  9,  1891,  by  the  J.  B.  Dixon  *«* 
I;umber  Company  to  F.  C.  Bill  upon  the  defendant  to  deliver 
the  lumber  in  question  to  him  "on  payment  of  freight  and 
charEres,"  and  left  with  the  defendant,  could  only  operate  to  give 
Bill  whatever  rights  the  J.  B.  Dixon   Lumber  Company   had. 
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There  is  nothing  to  show  that  the  defendant  ever  assumed  to 
hold  the  lumber  as  his  agent,  or  that  it  ever  recognized  any  right 
on  his  part  to  have  the  delivery  of  it,  or  that  it  ever  agreed  to 
deliver  it  to  him  upon  any  terms  whatever.  The  evidence  shows 
that  the  defendant  afterward  regarded  the  J.  B.  Dixon  Lumber 
Company  as  entitled  to  the  delivery  of  the  lumber  upon  the  usual 
terms,  as  before.  There  is  nothing  in  the  case  to  show  that  this 
order  is  entitled  to  any  significance  in  the  present  controversy. 
The  defendant  has  been  fully  protected  in  its  rights  by  the 
judgment  of  the  circuit  court,  and  no  error  has  intervened  to 
its  prejudice. 

By  the  Court.     The  judgment  of  the  circuit  court  is  afi&rmed. 


SALES— STOPPAGE  IN  TRANSITU— INSOLVENCY  OF  VEN- 
DEE.—The  right  of  stoppage  in  transitu  depends  upon  the  insol- 
vency of  the  vendee,  either  at  the  time  of  the  sale  of  the  property  or 
subsequently  and  before  possession,  either  actual  or  constructive,  by 
the  vendee:  Bayonne  Knife  Co.  v.  Umbenhauer,  107  Ala.  496;  54  Am. 
St.  Rep.  114,  and  note.  Actual  insolvency  is  not  essential.  It  is 
sufficient  if,  before  the  stoppage,  the  vendee  was  either  in  fact  In- 
solvent, or  had  by  his  conduct  in  business,  afforded  the  ordinary  ap- 
parent evidences  of  insolvency  such  as  a  general  inability  to  pay 
one's  just  debts  iu  the  usual  course  of  business:  Diem  v.  Koblitz,  49 
Ohio  St.  41;  34  Am.  St.  Rep.  531,  and  note. 

SALES— STOPPAGE  IN  TRANSITU— HOW  LONG  RIGHT  OF 
CONTINUES— POSSESSION  OF  CARRIER.— The  right  of  stoppage 
In  transitu  continues,  not  only  while  the  goods  are  in  transit,  but  un- 
til they  have  reached  their  destination  and  been  delivered  into  the 
actual  or  constructive  possession  of  the  consignee:  Harris  v.  Tenney, 
85  Tex.  254;  34  Am.  St.  Rep.  79(3,  and  note  citing  previous  cases  and 
notes  to  this  point.  See,  also,  Farrell  v.  Richmond  etc.  R.  R.  Co., 
112  N.  C.  390;  11  Am.  St.  Rep.  760,  and  note.  Delivery  to  a  carrier 
under  an  order  of  the  consignee  is  not  such  a  constructive  delivery 
to  him  as  will  Interfere  with  the  consignor's  right  of  stoppage  in 
transitu:  Harris  v.  Tenney,  85  Tex.  254;  34  Am.  St.  Rep.  796.  The 
essential  question  seems  to  be  whether  the  control  of  the  carrier 
over  the  goods  has  ceased,  and  the  transit  thus  ended:  Note  to  Ocean 
S.  S.  Co.  V.  Ehrlich,  30  Am.  St.  Rep.  166. 

SALES- STOPPAGE  IN  TRANSITU— DELIVERY  TO  CON- 
SIGNEE— WHAT  CONSTITUTES.— If  the  purchaser  of  goods  on 
<-redit  has  become  insolvent,  and  the  goods  have  not  been  delivered 
to  him,  but  are  in  the  possession  of  a  carrier,  an  attaching  creditor, 
or  a  person  acting  for  such  creditor,  will  not  be  allowed  to  become 
the  agent  or  representative  of  the  purchaser  for  the  purpose  of  pro- 
curing or  accepting  delivery  of  such  goods  and  thereby  cutting  off 
the  right  of  the  vendor  to  stop  them  in  transit:  Harris  v.  Tenney,  85 
Tex.  254;  34  Am.  St.  Rep.  796.  In  the  case  just  cited,  it  was  held 
that  goods  which  have  been  shipped  to  the  purchaser,  and  which 
are  on  drays  in  process  of  being  carried  from  a  railway  depot  to  the 
store  of  the  vendee,  are  still  subject  to  the  right  of  stoppage  in  tran- 
situ. The  placing  of  the  goods  on  drays,  though  done  at  the  instance 
of  the  purchaser,  is  not  such  a  delivery  as  defeats  the  right  of  stop- 
page in  transitu:  See.  al^o.  Ocean  S.  S.  Co.  v.  Ehrlich,  88  6a.  502; 
30  Am.  St.  Rep.  164,  and  note. 
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FOR  GENERAL  DISCUSSIONS  OF  THE  RIGHT  OF  STOP- 
PAGE IN  TRANSITU,  see  notes  to  Allen  v.  Maine  Cent.  R.  R.  Co., 
1  Am.  St.  Rep.  312-314;  Rucker  v.  Donovan,  19  Am.  Rep.  87-92;  Sangs- 
laff  V.  Stix,  60  Am.  Rep.  51-57;  also,  monographic  note  to  Hause  v. 
Judfion,  29  Am.  Dec.  384-394. 


Shaw  v,  Kirby, 

[93  Wisconsin,  379.] 

HOMESTEAD.— IF  LAND  IS  PURCHASED  WITH  THE 
BONA  FIDE  INTENTION  OF  MAKING  IT  A  HOMESTEAD,  and 
it  is  prepared  and  fitted  for  occupancy  as  such  within  a  reasonable 
time,  the  homestead  exemption  attaches  theretx)  by  relation  as  of  the 
date  of  its  purchase. 

Suit  in  equity  to  enjoin  the  defendants  from  selling  certain 
real  property  under  a  judgment  in  their  favor  and  against  the 
plaintiff.  The  property  was  conveyed  to  Lewis  Brown  in  1880, 
the  defendants  obtained  a  judgment  against  it  in  February,  1883, 
and  in  December,  1892,  caused  execution  to  be  issued  thereon. 
Brown  purchased  the  land  with  the  intention  of  making  it  his 
homestead.  He  cleared  part  of  it,  dug  a  well  thereon  in  1880, 
and  erected  a  small  house  in  the  following  year.  This  house  was 
occupied  by  his  father  in  law  until  June,  1882,  when  it  was  rent- 
ed to  one  Squires  who  lived  thereon  until  April,  1883,  and  paid 
rent  therefor  by  building  additions  thereto.  Brown  moved  into 
the  house  with  his  family  in  April,  1883,  and  continued  to  reside 
there  until  his  death  in  January,  1887.  His  family  continued 
to  occupy  the  property  as  their  residence  until  January,  1889. 
The  plaintiffs'  title  was  derived  from  and  under  Brown  and  his 
heirs.  The  trial  court  was  of  the  opinion  that  the  property  was 
the  homestead  of  Brown,  that  the  defendants'  judgment  was  not 
a  lien  thereon,  and  that  they  should  be  enjoined  from  making  a 
sale  thereof  under  execution.  The  defendants  therefore  ap- 
pealed. 

Edward  E.  Browne  and  E.  L.  Browne,  for  the  appellants. 

John  B.  Hagarty  and  E.  H.  Schweppe,  for  the  respondents. 

S80  WIN  SLOW,  J.  This  case  is  ruled  by  the  case  of  Scofield 
V.  Hopkins,  61  Wis.  370,  375.  It  was  said,  in  that  case,  that  "the 
bona  iide  intention  of  acquiring  the  premises  for  a  homestead, 
without  defrauding  any  one,  evidenced  by  overt  acts  in  fitting 
them  to  become  such,  followed  by  actual  occupancy  within  a 
reasonable  time,  must  be  held  to  give  to  the  premises  answering 
the  description  prescribed  in  the  statute  the  character  of  a  home- 
stead; and  the  homestead  exemption  thus  secured  ....  relates 
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back  to  the  time  of  purchase  with  such  intent  to  make  the  prem- 
ises a  homestead/' 

Applying  these  principles  of  law  to  the  present  case,  it  is  very 
plain  that  the  judgment  is  right. 

By  the  Court.    Judgment  affirmed. 


HOMESTEAD— POSSESSION  AND  OCCUPATION  ESSENTIA!* 
—INTENTION.— There  must  be  an  occupancy  in  fact,  or  a  clearly 
defined  intention  of  present  residence  and  actual  occupation,  delayed 
only  by  the  time  necessary  to  effect  removal,  or  to  complete  needed 
repairs  or  a  dwelling-house  In  process  of- construction:  Extended  note 
to  Prj'or  V.  Stone,  70  Am.  Dec.  347.  Homestead  rights  attach  to  a 
lot  which  has  been  purchased  for  a  homestead,  and  which  the  pur- 
chaser intends  to  use  as  such,  though  he  has  not  yet  occupied  it,  and 
it  is  not  fit  for  such  occupancy  until  he  can  have  a  residence  built 
thereon,  if  he  is  proceeding  in  good  faith  to  secure  the  erection  of 
such  residence  for  the  purpose  of  using  it  as  his  home:  Cameron  v. 
Gebhard,  85  Tex.  610;  34  Am.  St.  Rep.  832,  and  note.  See,  also,  note 
to  Areudt  v.  Mace.  9  Am.  St.  Rep.  209. 


HoULTON    V,  NiOHOL. 

[93  Wisconsin,  393.] 

liOBBYING  CONTRACTS,  WHAT  ARE.— All  agreements 
which  tend  to  Introduce  personal  Influence  and  solicitation  as  ele- 
ments in  procuring  and  influencing  legislative  action,  or  action  by 
any  department  of  government,  are  contrary  to  sound  morals,  lead 
to  inefficiency  In  the  public  service,  and  are  void. 

LOBBYING  CONTRACT.  WHAT  IS  NOT.— A  contract  to  fur- 
nish a  party  with  minutes  of  desirable  public  lands  upon  which  to 
locate,  to  instruct  him  in  respect  to  what  he  should  do  as  a  settler 
thereon  to  secure  priority  under  the  laws  of  the  United  States,  and 
to  do  all  that  was  necessary  and  could  be  done  to  bring  the  land  Into 
the  market  and  to  enable  him  to  acquire  title  thereto  does  not  con- 
template the  doing  of  anything  unlawful,  and  is,  therefore,  a  suffi- 
cient consideration  t»  support  an  agreement  to  pay  for  the  services 
to  be  so  performed. 

CONSIDERATION,  PRESUMPTION  AS  TO  CHARACTER 
OP. — The  presumptions  are  in  favor  of  innocence,  and,  where  the 
character  of  the  services  rendered,  or  to  be  rendered,  does  not  ap- 
pear, they  will  be  presumed  to  be  legal. 

Action  by  plaintiff  to  recover  eight  hundred  dollars  as  compen- 
sation to  plaintiff  for  furnishing  defendant  with  minutes  and 
descriptions  of  land  and  with  information  necessary  to  enable  the 
defendant  to  comply  with  the  land  laws  of  the  United  States  to 
obtain  title  to  such  lands. .  Judgment  for  the  plaintiff,  and  the 
defendant  appealed. 

Brossard  &  Colignon,  for  the  appellant. 

Loud  &  O'Brien,  for  the  respondent. 


Jan.  1896.]  Houlton  v.  Nichol.  929 

'**®  MARSHALL,  J.  The  principal  question  here  presented 
is.  Was  the  contract  entered  into  between  plaintiff  and  defendant 
void  as  against  public  policy?  And  that  turns  on  whether  it 
embraces,  by  its  terms  or  by  necessary  implication,  an  agi'eement 
to  do  an  illegal  act  or  to  resort  to  secret  and  improper  tampering 
with  official  action,  either  legislative  or  otherwise,  to  effect  the 
purposes  of  the  agreement,  or  that  such  was  its  tendency.  If, 
by  its  terms  or  by  necessary  implication,  the  agreement  stipulated 
for  corrupt  action  or  personal  solicitation  in  the  nature  of  lobby- 
ing, or  tended  directly  to  such  results,  then  it  is  void;  and  if  such 
facts  appear  satisfactorily  the  court  should  not  hesitate  to  put 
the  seal  of  condemnation  upon  it.  The  rules  governing  this  sub- 
ject are  as  old,  at  least,  as  the  common  law,  have  been  long  and 
firmly  established  in  our  jurisprudence,  and  must  be  rigidly  en- 
forced by  courts  of  justice,  else  purity  and  integrity  ^^'^  in  the 
administration  of  government  will  be  seriously  imperiled.  All 
agreements  which  tend  to  introduce  personal  influence  and  solici- 
tation as  elements  in  procuring  and  influencing  legislative  action, 
or  action  by  any  department  of  the  government,  are  contrary  to 
sound  morals,  lead  to  inefficiency  in  the  public  service,  and  come 
under  the  condemnation  of  the  rule  here  under  consideration. 
The  following  are  a  few  of  the  cases  thatmighl  be  cited  in  sup- 
port of  the  foregoing  proposition:  Tool  Co.  v.  Norris,  2  Wall.  45; 
Elkhart  County  Lodge  v.  Crary,  98  Ind.  238;  49  Am.  Rep.  746; 
Lyon  V.  Mitchell,  36  N.  Y.  235;  93  Am.  Dec.  502;  Winpenny  v. 
French,  18  Ohio  St.  469;  Mills  v.  Mills,  40  N.  Y.  543;  100  Am. 
Dec.  535;  Milbank  v.  Jones,  127  N.  Y.  370;  24  Am.  St.  Rep.  454; 
Trist  V. -Child,  21  Wall.  441;  Powers  v.  Skinner,  34  Vt.  274;  80 
Am.  Dec.  677;  Bryan  v.  Reynolds,  5  Wis.  200;  68  Am.' Dec.  55; 
Fuller  v.  Dame,  18  Pick.  472;  Chippewa  Valley  etc.  Ry.  Co.  v. 
Chicago  etc.  Ry.  Co.,  75  Wis.  224,  In  the  last  case,  there  is  a 
very  exhaustive  disenssion  of  the  general  subject  in  an  opinion 
by  Mr.  Justice  Cassoday,  including  numerous  citations  of  authori- 
ties, which  might  be  extended  to  include  all  reputable  courts,  in 
aid  of  the  views  above  expressed.  There  is  no  failure  exhibited 
anywhere  to  rigidly  maintain  the  high  standard  of  sound  morals 
in  public  affairs  which  a  correct  application  of  the  rule  here  in- 
voked requires.  In  Marshall  v.  Baltimore  etc.  R.  R.  Co.,  16 
How.  314,  the  learned  judge  who  wrote  the  opinion  said,  in  effect, 
public  policy  and  sound  morals  imperatively  require  that  courts 
shall  condemn  every  act,  and  pronounce  void  every  contract,  the 
elements  or  probable  tendency  of  which  would  be  to  sully  the 
purity  or  mislead  the  judgment  of  those  to  whom  official  position 
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has  been  intrusted;  and  this  court,  in  Chippewa  Valley  etc.  Ry. 
Co.  V.  Chicago  etc.  Ry.  Co.,  75  Wis.  224,  quoting  with  approval 
from  Clippinger  v.  Hepbaugh,  5  Watts  &  S.  315,  40  Am.  Dec. 
519,  said,  in  effect,  that  'it  matters  not  that  nothing  improper  is 
done  or  expected  to  be  done.  It  is  enough  if  such  is  the  tendency 
of  the  contract,  that  it  is  contrary  to  sound  morality  and  public 
policy,  leading  ^***  necessarily,  in  the  hands  of  designing  and 
corrupt  persons,  to  improper  tampering  with  public  officers,  and 
the  use  of  an  extraneous  secret  influence  over  an  important 
branch  of  the  government.  It  may  not  corrupt  all;  but  if  it 
•corrupts  or  tends  to  corrupt  some,  or  if  it  deceives  or  tends  to 
deceive  some,  that  is  sufficient  to  stamp  its  character  with  the 
fieal  of  disapproval  before  a  judicial  tribunal.'* 

As  applied  to  contracts  like  the  one  before  us,  the  dangers  and 
mischiefs  that  may  arise  from  allowing  parties  to  make  merchan- 
dise of  mere  personal  solicitation  and  influence  are  what  the  law 
seeks  to  guard  against,  by  closing  the  doors  of  the  courts  securely 
against  all  efforts  to  enforce,  or  to  secure  the  fruits  of,  agreements 
that  involve  such  elements  as  a  subject  of  sale,  either  expressly 
or  by  necessary  inference. 

Does  the  agreement  under  consideration  come  within  the  con- 
demnation of  the  salutary  rule  referred  to?  That  is  the  ques- 
tion. Unless  it  does,  clearly,  the  contract  should  be  upheld.  As 
very  truly  said  by  Sir  George  Jessel,  M.  R.,  in  Printing  etc.  Co. 
y.  Sampson,  L.  R.  19  Eq.  462:  "It  must  not  be  forgotten  that 
jou  are  not  to  extend  arbitrarily  those  rules  which  say  that  a 
given  contract  is  void  as  being  against  public  policy,  because  if 
there  is  one  thing  which  more  than  another  public  policy  requires 
it  is  that  men  of  full  age  and  of  competent  understanding  shall 
tave  the  utmost  liberty  of  contracting,  and  that  their  contracts 
when  entered  into  freely  and  voluntarily  shall  be  held  sacred 
and  shall  be  enforced  by  the  courts  of  justice.  Therefore  you 
liave  this  paramount  public  policy  to  consider — that  you  are  not 
lightly  to  interfere  with  this  freedom  of  contract."  This 
means  no  more,  we  take  it,  than  that  it  should  be  made  to  ap- 
pear clearly — that  is,  beyond  reasonable  controversy — that  the 
contract  is  void,  as  contrary  to  law  or  sound  morals,  else  it  should 
be  sustained. 

In  the  light  of  the  foregoing,  the  contract  in  question  ^'^^ 
must  be  subjected  to  judicial  interpretation  in  order  to  determine 
whether  it  contains  the  fatal  element  or  not;  for  it  cannot  be 
seriously  contended  that  by  its  terms,  either  as  set  forth  in  the 
complaint  or  established  by  the  evidence,  it  necessarily  required 
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the  doing  of  anything  of  an  improper  character  or  necessarily 
tended  to  any  such  thing.  Plaintiff  agreed  to  furnish  defend- 
ant with  minutes  of  desirable  lands  on  the  public  domain  upon 
which  to  locate,  and  to  instruct  him  in  respect  to  what  he  should 
do  as  a  settler  on  such  lands  in  order  to  secure  priority  under  the 
land  laws  of  the  United  States,  and  to  do  all  that  was  necessary 
or  could  be  done  to  bring  the  land  in  question  into  market  and 
enable  defendant  to  acquire  title  thereto.  Wherein  does  this 
language  contemplate  the  doing  of  anything  illegal?  The  inten- 
tion of  the  parties  must  be  gathered  from  the  language  they 
used,  from  the  contract  actually  made,  in  the  light  of  attend- 
ing circumstances,  the  same  as  in  any  other  case.  If,  properly 
construed,  it  does  not,  by  its  terms  or  by  necessary  implication, 
contain  anything  illegal  or  tend  to  any  violation  of  sound  morals, 
the  fatal  element  should  not — through  an  overzealous  desire  to 
fortify  against  the  deplorable  effects  of  lobbjdng  contracts,  strict- 
ly so  called,  which  all  recognize  and  should  unhesitatingly  con- 
demn— be  injected  into  it  by  mere  suspicion  and  conjecture  that 
the  parties  intended  to  do  some  illegal  act  or  a  legal  act  by  illegal 
means,  or  that  the  agreement  might  have  probably  led  to  im- 
proper influences  upon,  or  tampering  with,  official  conduct,  and 
thereby  defeat  the  contract. 

It  is  sometimes  lost  sight  of  that  the  presumptions  in  human 
affairs  are  in  favor  of  innocence  rather  than  of  guilt,  and  that 
such  rule  applies  in  testing  such  a  contract  as  the  one  we  have 
here  by  the  principles  of  sound  morals:  McBratney  v.  Cbarsdler, 
23  Kan.  692;  31  Am.  Rep.  213.  In  Salinas  v.  Stillman,  6G  Fed. 
Eep.  677,  the  agreement  between  the  parties  provided  that  a  por- 
tion of  the  moneys  eventually  ^**^  to  be  derived  from  the  TJnited 
States,  under  an  act  to  purchase  the  Fort  Brown  reservation, 
should  be  paid  to  a  certain  agent,  who  was  to  procure  the  pur- 
chase. The  court,  citing  Trist  v.  Child,  21  Wall.  441,  in  sup- 
port of  the  proposition  that  contracts  to  aid  in  procuring  legisla- 
tion are  not  necessarily  unlawful,  said,  in  effect,  that  as  the  bill 
does  not  show  the  character  of  the  services  to  be  rendered,  the 
presumption  is  that  they  arelawful  rather  than  unlawful.  Bryan 
V,  Reynolds,  6  Wis.  200,  68  Am.  Dec.  55,  decided  by  this  court 
many  years  ago,  and  which  has  often  been  cited  with  approval 
in  other  jurisdictions,  is  to  the  same  effect.  There  was  an 
agreement  to  prosecute  and  superintend,  in  the  capacity  of  agent 
and  attorney,  a  private  claim  before  the  legislature.  The  court 
held  that,  under  a  proper  interpretation  of  the  contract,  it  con- 
tained, by  its  terms,  an  agreement  to  pay  money  in  consideration 
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of  influence  by  way  of  personal  solicitation  of  members  of  the 
legislature  in  favor  of  the  desired  legislation.  The  following 
language  was  used  by  the  learned  judge  who  delivered  the  opin- 
ion: "We  have  had  some  difficulty  in  determining  that  the  con- 
tract sued  upon  in  this  case  was  a  contract  which  stipulated  for 
the  use  of  the  influence  of  the  plaintiff  with  the  members  of 
the  legislature  in  favor  of  a  law,  ....  but  upon  reflection  we 

think  that  to  be  the  case We  know  of  no  way  by  which 

....  plaintiff  could  comply  with  the  contract  on  his  part  with- 
out resorting  to  personal  solicitation  with  the  members  of  the 
legislative  body.  We  therefore  think  that  the  contract  was,  by 
its  terms,  an  agreement  to  pay  money  for  a  consideration  incon- 
sistent with  public  policy." 

To  the  same  effect  is  Chippewa  Valley  etc.  Ey.  Co.  v.  Chicago 
etc.  Ey.  Co.,  75  Wis.  224,  where  this  court,  quoting  with  ap- 
proval from  Tool  Co.  v.  Norris,  2  Wall.  45,  and  Oscanyan  v. 
Arms  Co.,  103  U.  S.  261,  to  the  effect  that  agreements  to  in- 
fluence the  action  of  the  legislative  or  other  branches  of  the  gov- 
ernment by  personal  solicitation  or  influence  '*®^  are  void  as 
against  public  policy  without  reference  to  the  question  of  whether 
improper  means  are  contemplated,  held  that  the  law  looks  to  the 
general  tendency  of  such  agreements,  and  closes  the  doors  to 
temptation  by  refusing  their  recognition  in  any  of  the  courts  of 
the  country;  but,  in  applying  the  principle  to  the  case  in  hand, 
the  court  held  that  the  language  of  the  contract  was  such  that 
the  plaintiff,  in  carrying  it  out,  must  necessarily  have  resorted  to 
methods  classed  as  lobbying;  that  though  the  contract  did  not, 
in  terms,  require  anything  of  an  improper  character,  it  di*l  so 
impliedly,  as  performance  necessarily  led  to  methods  that  come 
within  the  condemnation  of  the  law;  thereby,  recognizing  that 
the  test  is.  Does  the  contract,  by  its  terms  or  by  necessary  im- 
plication, require  the  performance  of  acts  of  a  corrupt  character 
or  which  have  a  corrupting  tendency?  Obviously,  when  the 
learned  judge  in  Tool  Co.  v.  Norris,  2  Wall.  45,  so  often  quoted 
and  approved,  said  that  the  law  looks  to  the  tendency  of  such 
agreements,  and  closes  the  doors  of  the  courts  to  them,  and  that 
their  invalidity  turns,  not  on  whether  improper  influences  are  in- 
tended, but  upon  their  corrupting  tendency,  he  referred  to  agree- 
ments to  do  acts  in  themselves  contrary  to  public  policy,  or  agree- 
ments the  performance  of  which,  by  necessary  inference,  requir- 
ed or  contemplated  the  resort  to  methods  having  a  corrupting 
tendency;  that  is  all. 

In  Trist  v.  ChUd,  21  Wall.  441,  the  agreement  was  for  the 
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influence  of  a  lobbying  agent  to  bring  about  the  passage  of  a  law 
for  the  payment  of  a  private  claim,  without  reference  to  its  mer- 
its, by  means  of  personal  influence  and  solicitation.  The  court 
held  the  contract  void,  and  there  clearly  pointed  out  the  distinc- 
tion between  agreements  for  services  that  may,  and  such  as  may 
not,  properly  be  entered  into  to  obtain  legislative  or  executive 
action,  and,  in  effect,  said  that  the  preparation  of  petitions,  tak- 
ing of  testimony,  collecting  of  facts,  preparing  of  arguments, 
and  submitting  ^^^  them,  orally  or  in  writing,  to  committees  or 
other  proper  authority,  and  services  of  like  character,  which  are 
intended  to  reach  only  the  reason  of  those  to  be  influenced,  are 
legitimate.  They  are  not  to  be  classed  with  contracts  for  per- 
sonal solicitation  or  the  means  customarily  resorted  to  by  the 
lobbyist.  It  is  upon  the  latter  that  the  law  puts  the  seal  of  con- 
demnation; not  upon  the  former.  To  the  same  effect  are 
Spalding  v.  Ewing,  149  Pa.  St.  375;  34  Am.  St.  Eep.  608;  Pow- 
ers v.  Skinner,  34  Vt.  275;  80  Am.  Dec.  677;  Chippewa  Valley 
etc.  Ey.  Co.  v.  Chicago  etc.  Ry.  Co.,  75  Wis.  234.  In  Powers  v. 
Skinner,  34  Vt.  275,  80  Am.  Dec.  677,  the  court  held  that  a  con- 
tract to  labor  faithfully  before  the  legislature  to  effect  a  desired 
end  was  not  by  its  terms  illegal;  but  the  trial  court  found,  in  addi- 
tion, that  it  contained  an  agreement  that  the  plaintiff  should 
solicit  members  in  an  individual  way,  as  opportunity  therefor 
was  presented,  and,  because  of  such  element,  that  the  contract 
was  void. 

A  contract  somewhat  similar  to  the  one  under  consideration, 
in  Houlton  v.  Dunn,  60  Minn.  26,  51  Am.  St.  Rep.  493,  >vas  held 
void  as  against  public  policy;  but  the  court  appears  to  have  rested 
the  decision,  not  so  much  on  the  contract,  as  on  what  was  done 
under  it  and'  done  before  it  was  entered  into.  The  evidence 
showed  that  plaintiff  attended  sessions  of  Congress,  appeared  be- 
fore its  committees,  and  employed  counsel  to  urge  the  passage  of 
a  bill  forfeiting  lands  to  the  government,  and  to  open  them  to 
settlement  in  such  a  way  as  to  secure  priority  of  settlers  thereto. 
So  far  as  we  can  gather  from  the  reported  case,  all  acts  done  in 
regard  to  obtaining  legislation  were  prior  to  the  making  of  the 
agreement. 

There  was  really  nothing  in  the  language  or  purposes  of  the 
contract,  viewed  in  the  light  of  attending  circumstances  and  what 
was  actually  done,  showing  that  improper  influence  was  contem- 
plated, or  that  there  was  any  tendency  to  that  end.  There  was 
no  personal  soliciting  of  members  of  Congress  or  the  officers  of 
the  interior  department.    ■****  The  carrying  out  of  the  contract 


^84  HouLTON  V.  NicHOL.  [Wisconsin, 

did  not  require  or  lead  to  any  such  thing,  for  it  was,  so  far  as  re- 
lates to  any  official  action,  a  mere  agreement  to  promote  the  en- 
forcement and  application  of  existing  laws  and  estaijlished  regu- 
lations of  the  interior  department  to  existing  conditions,  to  the 
end  that  persons  having  a  right  to  select  and  acquire  lands  on  the 
public  domain  might  exercise  such  right.  This  required  only 
the  collecting  of  facts,  and  presenting  them  to  the  proper  offi- 
cers, and  making  arguments  thereon  in  respect  to  tlie  legal 
status  of  the  lands  under  the  circumstances,  and  the  rights  of 
parties,  under  such  existing  laws  and  regulations,  to  acquire  such 
lands.  The  fact  that  plaintiff  was  not  a  member  of  the  legal 
profession  makes  no  difference  with  the  legitimate  character  of 
his  services,  in  the  face  of  the  undisputed  facts  that  such  services 
required  special  knowledge  and  training,  and  that  plaintiff,  by 
years  of  study  and  experience,  had  qualified  himself  to  render 
valuable  services  to  his  employers.  Under  these  circumstances, 
to  infer  that  the  services  contracted  for  were  other  than  such 
as  are  sanctioned  by  Trist  v.  Child,  21  Wall.  441 — the  collecting 
of  facts,  making  of  arguments,  and  promoting  action  by  appeals 
to  reason — is  rather  to  reverse  the  rule  which  presumes  inno- 
cence rather  than  guilt  in  the  affairs  of  life.  So  far  as  Houlton 
V.  Dunn,  60  Minn.  26,  61  Am.  St.  Eep.  493,  is  inconsistent  with 
the  decision  in  this  case,  we  are  not  disposed  to  follow  it,  but  to 
hold  that,  unless  the  contract  was  for  the  performance  of  some 
act  illegal  per  se,  or  to  do  something  of  itself  of  a  corrupting 
tendency,  or  by  its  terms  or  by  necessary  implication  it  contem- 
plated a  resort  to  improper  means,  such  as  personal  solicitation  or 
influence,  something  other  than  an  appeal  to  the  reason  of  the 
department  officers  whose  action  was  sought,  or  to  obtain  their 
action  as  a  favor  instead  of  as  a  right,  it  should  be  upheld. 

So  far  as  appears  from  the  evidence  in  this  case,  plaintiff  had 
acquired  all  his  information  in  respect  to  the  legal  status  ^'^  of 
the  lands  in  question,  their  location  and  value,  before  the  con- 
tract was  made  with  the  defendant.  No  legislation  was  had, 
solicited,  or  required.  The  only  thing  plaintiff  did  after  making 
such  contract,  and  the  only  thing  contemplated,  was  to  make 
such  presentation  before  the  secretary  of  the  interior  as  to  satis- 
fy such  officer  of  the  legal  status  of  the  lands,  and  that  they 
should  be  thrown  open  to  settlement  under  existing  laws,  which 
would  secure  to  the  first  settler  thereon  priority  thereto,  and 
there  is  no  element,  in  the  agreement,  the  performance  of  which, 
by  necessary  or  reasonable  inference,  tended  to  any  other  result. 
It  appears  that  plaintiff  did  not  go  before  such  department  and 


Jan.  1896.]        Davis  v.  Chicago  etc.  Ry.  Co,  935 

make  such  presentation  and  urge  such  action  as  a  favoi  to  his 
principals,  but  as  a  right  to  which  they,  and  all  other  persona 
similarly  situated,  were  entitled.  Looking  at  the  contract  and 
its  tendency,  as  above  stated,  the  elements  requisite  to  warrant, 
the  court  in  condemning  it  as  contrary  to  public  policy  are  ab- 
sent; hence  it  must  be  sustained  as  a  binding  agreement  between 
the  parties. 

The  other  questions  raised  have  been  considered,  but  we  dO" 
not  deem  them  of  sufficient  importance  to  more  than  mentioa 
them,  so  that  it  may  be  seen  that  they  have  not  been  overlooked. 
There  is  no  reversible  error  that  we  perceive  in  the  record. 

By  the  Conrt.    Judgment  affirmed. 


CONTRACTS  TO  PROCURE  LEGISLATION— VALIDITY  OF.— 
An  agreement  by  which  one  party  agrees  with  another  to  put  him 
into  possession  of  land  belonging  to  the  United  States,  not  then  In 
the  marliet,  nor  subject  to  entry,  and  to  keep  him  in  possession  un- 
til it  can  be  purchased  from  the  government,  and,  for  a  consideration 
to  be  paid  by  such  party,  agrees  to  procure  such  legislation  from 
Congress  as  will  enable  such  party  in  possession  to  secure  the  land 
In  preference  to  any  other  party,  is  a  lobbying  contract  and  void  as 
against  public  policy:  Houlton  v.  Dunn,  60  Minn.  26;  51  Am.  St.  Rep. 
493,  and  note.  See  note  to  Spalding  v.  Ewing,  34  Am.  St.  Rep.  613, 
and  note  to  Parsons  v.  Trasli,  66  Am.  Dec.  506. 

CONTRACTS— ILLEGALITY  OF— PRESUMPTION  AGAINST.— 
Parties  are  presumed  to  linow  the  law  of  the  place  where  perform- 
ance is  to  be  made,  and  to  contract  with  a  view  to  that  law,  unless 
it  is  otherwise  expressed  in  the  contract,  and  this  presumption  Is  le- 
gal and  irrebuttable:  Lewis  v.  Headley,  36  111.  433;  87  Am.  Dec. 227. 
See  note  to  Palmer  v.  Farrell,  15  Am.  St.  Rep.  713-715:  also  Wyatt  ▼. 
Larimer  etc.  Ins.  Co.,  18  Colo.  298;  36  Am.  St.  Rep.  280,  and  note. 
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CARRIERS- CONTRACTS  EXEMPTING  FROM  LIABIL- 
ITY.—A  stipulation  in  a  drover's  return  ticket  that  the  carrier  shall 
not  be  answerable  under  any  circumstances,  whether  of  negligence 
of  its  agents  or  otherwise,  for  any  Injury  to  him  Is  void  as  against 
public  policy. 

CONFLICT  OF  LAWS.-A  CONTRACT  WITH  A  COMMON 
CARRIER,  to  be  performed  partly  in  the  state  wherein  it  was  made 
and  partly  in  another  state,  is  governed  by  the  laws  of  the  former, 
when  it  does  not  appear  that  the  parties  Intended  to  be  bound  by  the 
law  of  any  other  state. 

INTERSTATE  COMMERCE— CONTRACTS  LIMITING  LIA- 
BILITY OF  CARRIERS.— Until  Congress  shall  enact  statutes  con- 
trolling the  subject,  the  right  of  carriers  operating  lines  in  two  or 
more  states  to  exact  and  enforce  stipulations  limiting  their  liability 
for  negligence  is  controlled  by  the  common  law,  and  the  common 
law  upon  the  subject  is  not  superseded  by  the  nouexerclse  of  the 
authority  of  Congress. 
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JURY  TRIAL.— A  SPECIAL  VERDICT  Is  that  by  which  the 
Jury  finds  the  facts  only,  leaving  the  judgment  to  the  court. 

JURY  TRIAL.— A  SPECIAL  VEltDICT  IS  FATALLY  DE- 
FECTIVE  in  an  action  to  recover  for  personal  injuries  alleged  to 
have  resulted  to  the  plaintiff  from  the  negligence  of  the  defendant,  if 
it  leaves  ilie  proxii.naie  cause  of  the  accident  unanswered. 

NEGLIGENCE.  —  THE  MERE  FAILURE  TO  WARD 
AGAINST  A  RESULT  which  could  not  reasonably  have  been  ex- 
pected is  not  negligence.  Negligence  is  not  the  proximate  cause  of 
an  accident,  unless,  under  all  the  circumstances,  it  could  have  been 
reasonably  foreseen  by  a  man  of  ordinary  intelligence  and  prudence. 
It  is  not  enough  that  the  accident  is  a  natural  consequence  of  the 
negligence.    It  must  have  been  a  probable  consequence. 

NEGLIGENCE— RAILWAYS.— A  special  verdict  against  a 
railway  corporation  to  recover  for  personal  injuries  suffered  by  the 
plaintilf  from  tiie  derailment  of  a  train,  finding  that  the  ties  wex'e 
not  in  good  condition,  and  that  the  defendant  was  guilty  of  the  neg- 
ligence which  occasioned  the  injury,  is  insufficient,  because  it  does 
not  show  that  such  negligence  was  the  proximate  cause  of  the  plain- 
tiff's injury. 

JURY  TRIAI^INSTRUCTIONS  AS  TO  NEGLIGENCE.— An 
instruction  to  a  jury  that,  if  the  defendant  was  guilty  of  the  negli- 
gence which  injured  the  plaintiff,  the  verdict  should  be  in  his  favor, 
is  fatally  inadequate,  because  it  ignores  the  rule  that  it  is  not 
enough  to  prove  that  the  injury  was  the  natural  consequence  of  the 
negligence  of  the  defendant,  but  that  it  must  also  be  a  probable  con- 
sequence, and,  under  all  the  circumstances,  such  an  injury  as  might 
have  been  reasonably  foreseen  by  a  man  of  ordinary  intelligence  and 
prudence. 

JURY  TRIAL  — INSTRUCTIONS  RESPECTING  FACTS, 
WHEN  REQUIRED.— If  the  attorney  for  one  of  the  litigants  makes 
a  statement  of  a  matter  of  fact  contrary  to  the  undisputed  testimony, 
the  court  should,  if  requested,  instruct  the  jury  that  such  fact  is 
established  by  the  evidence,  and  that  they  are  not  at  liberty  to  find 
to  the  contrary. 

Action  to  recover  for  personal  injuries.  The  plaintiff  while 
traveling  as  a  passenger  on  a  train  of  the  defendant  company  was 
injured  as  a  consequence  of  the  derailment  of  cars.  It  was 
claimed  in  thecomplaint  that  the  track,railway  bridge,  ties,  frogs, 
and  appliances  for  the  distance  of  one  hundred  feet  over  and  to 
the  westward  of  Coon  river  at  a  point  near  the  village  of  Coon 
Rapids  were  out  of  repair,  defective,  and  unsafe.  The  defendant 
denied  that  the  injuries  suffered  by  plaintiff  were  caused  by  any 
negligence  on  its  part,  but  it  further  pleaded  that  the  plaintiff 
was  riding  on  a  ticket,  among  the  terms  and  conditions  of  which 
were  that  he  assumed  all  risks  of  accidents,  and  agreed  that  the 
defendant  should  not  be  liable  under  any  circumstances  whatever, 
whether  by  negligence  of  the  agents  of  the  defendant  or  other- 
wise, for  any  injury  to  him  while  traveling  on  the  defendant's 
road.  There  was  some  evidence  tending  to  show  that  certain  la- 
borers had  been  discharged  by  the  defendant,  and  had  threatened 
to  ditch  the  train,  that  a  person  passing  through  the  bridge  and 
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over  the  trestle  a  short  time  before  the  accident  saw  four  men  on 
the  track,  and  that  they  started  down  the  side  of  the  grade  and 
went  behind  a  clump  of  bushes.  There  was  a  special  verdict 
which  found:  "1.  The  engine  was  not,  nor  any  part  of  it,  oi? 
the  track  west  of  the  trestle;  2.  The  roadbed  from  the  west  end 
of  the  trestle  to  switch  stand  No.  3,  on  the  north  side  of  the 
main  track,  was  of  a  proper  and  sufficient  width;  3.  The  ties  of 
the  track  from  the  west  end  of  the  trestle  to  switch  stand  No.  3 
were  not  in  good  condition  at  the  time  of  the  wreck;  4.  The  rails, 
switches,  and  frogs  from  the  west  end  of  the  trestle  to  the  guard- 
rail of  switch  No.  3  were  in  good  condition  at  the  time  of  the  ac- 
cident; 5.  The  train  was  running,  at  the  time  it  approached  the 
place  of  the  accident,  at  about  the  usual  rate  of  speed;  6.  The  en- 
gineer was  not  guilty  of  any  negligence  which  caused  the  car 
wherein  the  plaintiff  was  riding  at  the  time  of  the  accident  to 
leave  the  track  and  to  fall  over  the  embankment;  7.  The  defend- 
ant company  was  guilty  of  negligence  which  occasioned  the  in-, 
jury  to  the  plaintiff;  8.  If  the  plaintiff  was  entitled  to  judgment, 
his  damages  were  assessed  at  four  thousand  dollars.'^  Upon  this 
verdict  there  was  a  judgment  in  favor  of  the  plaintiff,  and  the 
defendant  moved  for  a  new  trial. 

George  W.  Bird  and  Burton  Hanson,  for  the  appellant. 

P.  H.  Fay,  Eickel  &  Crocker,  and  Richmond  &  Smith,  for  the 
respondent. 

*''»  PINNEY,  J.  1.  We  think  that  the  evidence  on  the  part 
of  the  plaintiffs  was  sufficient  to  require  that  the  case  should  be 
submitted  to  the  jury  on  some,  at  least,  of  the  allegations  of 
negligence:  and  that  the  defendant's  motion  for  a  nonsuit,  and 
its  request  that  the  jury  be  instructed  to  find  a  verdict  for  the 
defendant,  were  properly  denied.  As  we  have  arrived  at  the 
conclusion  that  there  must  be  a  new  trial,  we  will  abstain  from 
any  discussion  of  the  evidence,  and  content  ourselves  with  stat- 
ing that  the  case  was  clearly  one  for  the  jury,  under  proper  in- 
structions as  to  the  law,  to  determine  whether  the  claim  of  the 
plaintiff  or  that  of  the  defendant  as  to  the  cause  of  the  accident 
was  the  true  one. 

There  is  a  question  of  law  presented  by  these  motions,  whether 
by  the  contract  between  the  plaintiff  and  the  company,  and  the 
terms  of  the  "drover's  return  ticket"  issued  under  it,  upon  which 
he  was  riding  at  the  time  of  the  accident,  the  plaintiff  is  preclud- 
ed from  maintaining  his  action,  upon  the  ground  that  he  had  as- 
sumed all  risks  of  accident  and  expressly  agreed  that  the  company 
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"shall  not  be  liable  under  any  circumstances,  whether  of  negli- 
gence by  their  agents  or  otherwise,  for  any  injury  to  me."  This 
stipulation  was  part  of  an  entire  contract  made  in  Wisconsin,  to 
be  performed  in  part  in  Wisconsin  and  in  part  in  Iowa.  It  is 
very  well  established  in  this  state  that  a  contract  for  such  an  ex- 
emption from  liability  by  a  common  carrier  is  void,  as  against 
public  policy.  The  defendant  could  not,  by  any  agreement, 
however  plain  and  explicit,  wholly  relieve  itself  from  liability  for 
injuries  caused  by  its  negligence  or  the  negligence  of  its  agents 
or  employes:  Abrams  v.  Milwaukee  etc.  Ry.  Co.,  87  Wis.  485; 
41  Am.  St.  Rep.  55,  and  cases  cited.  The  validity  of  ^<*  such 
a  stipulation  was  fully  considered  in  that  case,  and  very  many 
authorities  were  referred  to  holding  against  the  validity  of  such 
an  exemption;  and  the  doctrine  of  the  case  of  Railroad  Co.  v. 
Lockwood,  17  Wall,  357,  in  which  the  question  of  the  validity  of 
an  exemption  in  substance  the  same  as  the  present  case  was 
elaborately  considered,  was  approved  and  followed,  and  the  con- 
clusion was  reached  that  a  railroad  company  could  not  thus  abdi- 
cate the  essential  duties  of  its  employment,  of  carefulness  and 
fidelity  as  a  common  carrier.  This  is  in  accordance  with  previous 
decisions  of  this  court  there  referred  to,  and  the  law  was  held  to 
be  the  same  in  the  state  of  Iowa:  Hart  v.  Chicago  etc.  Ry.  Co., 
69  Iowa,  490;  so  that,  both  by  the  law  and  public  policy  of  the 
place  where  made  and  the  states  within  which  the  contract  was 
to  be  performed,  the  provision  in  question  was  void,  and  it  can 
afford  no  protection  to  the  defendant  in  this  action.  We  think 
it  plain  that  the  interpretation  and  validity  of  this  provision  are 
to  be  governed  by  the  law  of  Wisconsin,  where  it  was  made,  as 
it  does  not  appear  that  the  parties  intended  to  be  bound  by  the 
law  of  any  other  state  or  country  in  respect  to  the  contract: 
Liverpool  etc.  Steam  Co.  v.  Phenix  Ins.  Co.,  129  U.  S.  397,  450, 
and  cases  there  cited.  This  result  is  in  accord  with  the  common 
law  and  principle  of  public  policy  in  all  the  states. 

The  proposition  that  resort  cannot  be  had  to  the  common  law 
to  determine  the  validity  of  a  contract  for  interstate  carriage  or 
transportation,  in  the  absence  of  any  legislation  to  the  contrary 
by  congress  under  its  power  to  regulate  commerce,  is,  we  think, 
without  support  in  reason  or  adjudicated  cases.  Until  congress 
shall  act  in  the  premises,  it  is  competent  for  the  parties  to  make 
any  agreement  on  the  subject  not  void  as  against  the  principles 
of  the  common  law  and  public  policy,  to  which  resort  may  be 
had,  as  the  law  of  the  contract,  in  determining  the  validity  of 
any  of  its  provisions.     Transportation  companies,  by  reason  of 
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their  control  *®*  over  the  carrying  trade,  cannot  be  allowed  to 
exact  any  stipulation  they  may  choose,  and  arrogate  to  them- 
selves the  right  to  regulate  commerce,  ifi  defiance  of  the  common 
law  and  settled  principles  of  public  policy.  The  invalidity  of 
such  stipulations  intontracts  relative  to  interstate  transportation 
has  been  declared  in  very  many  cases  in  which  the  principles 
laid  down  in  Kailroad  Co.  v.  Lockwood,  17  Wall.  357,  have  been 
applied.  In  Liverpool  etc.  Steam  Co.  v.  Phenix  Ins.  Co.,  129 
U.  S.  397,  439,  it  was  said  that  '*by  the  common  law  of  England 
and  America,  before  the  Declaration  of  Independence,  recognized 
by  the  weight  of  English  authorities  for  half  a  century  afterward, 
and  upheld  by  decisions  of  the  highest  courts  of  many  states  of 
the  Union,  common  carriers  could  not  stipulate  for  immunity  for 
their  own  or  their  servants'  negligence."  The  constitutional 
grant  to  Congress  of  the  power  to  regulate  commerce  did  not  su- 
persede or  displace  the  common  law,  but  conferred  upon  Con- 
gress the  power  to  make  such  regulations  as  in  its  wisdom  it 
saw  fit;  and,  until  Congress  acts  in  the  premises,  the  principles 
of  the  common  law  governing  such  contracts  will  necessarily 
apply,  and  cannot  be  regarded  as  obnoxious  to  the  objection  that 
they  are  regulations  of  commerce,  within  the  meaning  of  the 
constitutional  provision.  In  the  case  last  cited,  it  is  said  that 
the  case  of  Eailroad  Co.  v.  Lockwood,  17  Wall.  357,  "rests  upon 
the  doctrine  that  an  express  stipulation  by  any  common  carrier 
for  hire,  in  the  contract  of  carriage,  that  he  shall  be  exempt  from 
liability  for  losses  caused  by  the  negligence  of  himself  or  his 
servants,  is  unreasonable  and  contrary  to  public  policy,  and  con- 
sequently void.  And  such  has  always  been  the  understanding  of 
this  court,  expressed  in  several  later  cases,"  there  cited:  Hart  v. 
Pennsylvania  E.  R.  Co.,  113  U.  S.  331,  338;  Eailroad  Co.  v. 
Pratt, "^22  Wall.  123,  134;  Eailway  Co.  v.  Stevens,  95  U.  S.  655; 
Bank  of  Kentucky  v.  Adams  Exp.  Co.,  93  U.  S.  181;  Phoenix  Ins. 
Co.  V.  Erie  etc.  Transp.  Co.,  117  U.  S.  322.  These  are  full  and 
instructive  ***  cases  showing  that  the  provision  in  question  re- 
lied on  by  the  defendant  to  exempt  it  from  liability  to  the  plain- 
tiff is  void. 

2.  The  special  verdict  in  this  case  is  fatally  defective,  in  that 
the  question  as  to  what  was  the  proximate  cause  of  the  injury 
to  the  plaintiflF  is  not  substantially  answered  by  it.  The  third 
finding,  that  the  ties  of  the  track  from  the  west  end  of  the  trestle 
to  switch  stand  No.  3  were  not  in  good  condition  at  the  time,  does 
not  attribute  the  accident  to  that  cause;  nor  does  the  seventh 
finding,  that  the  defendant  company  was  guilty  of  negligence 
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which  occasioned  the  injury  to  the  plaintiff,  meiet  the  require- 
ments of  the  rule.  The  verdict  leaves  the  question  of  the  proxi- 
mate cause  of  the  wreck  unanswered.  "A  special  verdict  is  that 
by  which  the  jury  find  the  facts  only,  leaving  the  judgment  to 
the  court":  Rev.  Stats.,  sec.  2857.  Whethw  the  negligence  of 
the  defendant  was  the  proidmate  cause  of  the  plaintiff's  injury 
was  a  vital  question,  and  one  sharply  litigated;  and  the  defendant 
had  a  right  to  have  that  question  submitted  to  the  jury  and 
passed  on  by  the  special  verdict.  Unless  it  is  substantially  an- 
swered by  the  verdict,  no  judgment  can  be  given  on  it,  and  a  new 
trial  will  be  necessary:  Kerkhof  v.  Atlas  Paper  Co.,  68  Wis.  674; 
Kreuziger  v.  Chicago  etc.  Ry.  Co.,  73  Wis.  158;  McGowan  v. 
Chicago  etc.  Ry,  Co.,  91  Wis.  147.  The  question  here  was, 
whether  the  negligence  of  the  defendant  was  the  proximate  cause 
of  the  plaintiff's  injury,  the  defendant's  case  going  to  show  that 
it  was  not,  but  that  the  proximate  cause  was  an  entirely  inde- 
pendent and  adequate  one,  for  which  the  defendant  was  not  in 
any  way  responsible.  It  was  not  enough  to  entitle  the  plaintiff 
to  recover  to  show  that  his  injury  was  the  natural  consequence  of 
the  negligent  act  or  omission  of  the  defendant;  but  it  must  have 
appeared  that,  under  all  the  circumstances,  it  might  reasonably 
have  been  expected  that  such  an  injury  would  result.  A  mere 
failure  to  ward  against  a  residt  which  could  not  "****  have  been 
reasonably  Expected  is  not  negligence:  Atkinson  v.  Goodrich 
Transp.  Co.,  60  Wis,  141,  156;  50  Am.  Rep.  352;  Milwaukee  etc. 
Ry.  Co.  V.  Kellogg,  94  TJ.  S.  469.  As  was  said  in  McGowan  v. 
Chicago  etc.  Ry.  Co.,  91  Wis.  147:  "The  plaintiff  was  not  entitled 
to  recover  merely  because  the  injury  he  had  received  was  in 
consequence  of  the  defendant's  track  and  roadbed  having  not 
been  maintained  and  kept  in  repair.  In  order  to  warrant  a  re- 
covery, it  must  have  appeared  that  its  failure  in  this  respect  was 
the  result  of  negligence  on  its  part,  and  that  a  person  of  ordinary 
intelligence  and  prudence  might  have  expected,  as  the  result  of 

such  negligence,  that  such  an  injury  would  occur The 

gist  of  the  action  is  negligence  on  the  part  of  the  defendant,  and 
the  relation  of  cause  and  effect  could  be  established  only  by 
showing  that  the  negligent  act  or  omission  of  the  defendant  caus- 
ed the  injury  and  was  its  proximate  cause,"  As  was  said  in  Block 
T.  Milwaukee  Street  Ry.  Co.,  89  Wis.  378;  46  Am.  St.  Rep.  849: 
''The  negligence  is  not  the  proximate  cause  of  the  accident  un- 
less, under  all  the  circumstances,  the  accident  might  have  been 
reasonably  foreseen  by  a  man  of  ordinary  intelligence  and  pru- 
dence.   It  is  not  enough  to  prove  that  the  accident  is  the  natu- 
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ral  consequence  of  the  negligence.  It  must  also  have  been  the 
probable  consequence":  Barton  v.  Pepin  etc.  Soc,  83  Wis.  19; 
Huber  v.  La  Crosse  etc.  Ry.  Co.,  93  Wis.  636;  53  Am.  St.  Rep. 
940;  Craven  v.  Smith,  89  Wis.  119;  Guinard  v.  Knapp-Stout  etc. 
Co.,  90  Wis.  129.  The  defendant  owed  to  the  public  the  duty  of  a 
very  high  degree  of  vigilance  and  care  in  the  structure,  inspection, 
repair,  and  management  of  its  track;  and  it  gave  evidence  tending 
to  show  that  it  had  performed  this  duty  and  had  no  reasonable 
ground  to  expect  such  an  accident.  The  seventh  finding  of  the 
special  verdict  goes  no  farther  than  to  find  that  the  accident  was 
the  natural  consequence  of  the  defendant's  negligence,  and  does 
not  find  that  the  plaintiffs  accident  was  the  probable  consequence 
of  such  negligence,  or  that  such  negligence  was  ***  its  proxi- 
mate cause;  nor  does  this  finding  refer  in  any  manner  to  the  third 
finding,  in  respect  to  the  ties  not  being  in  good  condition,  as  con- 
nected with  or  the  cause  of  the  accident.  Such  a  defect  in  the 
verdict  can  be  supplied  by  reference  to  the  evidence  only  in  case 
the  evidence  relied  on  for  that  purpose  is  uncontradicted:  Hutch- 
inson V.  Chicago  etc.  Ry.  Co.,  41  Wis.  553;  Sheehy  v.  Duffy,  89 
Wis.  12.  But  such  was  not  the  present  case.  In  Abrams  v. 
Milwaukee  etc.  Ry.  Co.,  87  Wis.  485,  41  Am.  St.  Rep.  55,  there 
was  no  dispute  as  to  the  proximate  cause  of  the  death  of  the 
horses,  and  no  question  was  made  as  to  the  sufficiency  of  the 
verdict.  The  case  turned  wholly  upon  the  validity  of  the  stipu- 
lation exempting  the  company  from  liability  for  injuries  caused 
by  its  own  negligence,  and  limiting  the  amount  of  its  liability 
therefor. 

3.  Whether  the  negligence  of  the  defendant  was  the  proxi- 
mate cause  of  the  plaintiff's  injury  was  a  vital  question  in  dis- 
pute, and  it  was  important  that  the  court,  in  its  charge  to  the 
jury,  should  have  instructed  them  as  to  the  law  in  this  respect, 
explaining  in  what  aspects  of  the  case  the  defendant's  negligence 
eould  be  considered  as  the  proximate  cause  of  the  plaintiff's  in- 
jury. The  charge  of  the  court,  like  the  special  verdict,  does  not 
deal  with  this  question  at  all.  In  submitting  the  question,  ''Was 
the  defendant  company  guilty  of  negligence  which  occasioned 
the  injury  of  the  plaintiff?"  the  court  said  only:  "That  is  a  ques- 
tion for  you  to  answer,  and  if  you  find  the  company  was  guilty 
of  negligence  in  this  case,  which  injured  the  plaintiff,  your  an- 
swer will  be,  *Yes.'  If  you  find  it  was  not  guilty  of  negligence, 
then  your  answer  will  be,  TTo.* "  This,  in  substance,  was  all  the 
charge  contained  on  the  subject;  and,  as  applied  to  the  evidence, 
the  instruction  was  an  inadequate  and  misleading  one,  for  it  en- 
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tirely  ignored  the  rule  that  it  was  not  enough  to  prove  that  the 
injury  of  the  plaintiil  was  the  natural  consequence  of  the  negli- 
gence of  the  defendant,  but  that  it  must  ^^^  also  have  been  the 
probable  consequence,  and  that,  under  all  the  circumstances, 
such  an  injury  might  have  been  reasonably  foreseen  by  a  man  of 
ordinary  intelligence  and  prudence.  This  was  an  error  plainly 
prejudicial  to  the  defendant,  and  requires  a  reversal  of  the  judg- 
ment. 

4.  In  the  argument  of  plaintiff's  counsel  to  the  jury,  he  con- 
tended that  no  threats  were  made  by  one  of  the  discharged  la- 
borers, named  Mike  Camp,  and  that  no  person  was  seen  near 
the  place  of  the  accident  about  half  an  hour  before  the  wreck,  as 
claimed  by  the  defendant;  whereupon  the  defendant's  counsel 
asked  the  court  to  instruct  the  jury  "that  it  is  a  fact  established 
by  the  testimony  that  Mike  Camp  made  the  threats  testified  to, 
and  that  four  persons  were  seen  near  the  place  of  the  accident 
about  half  an  hour  prior  to  this  wreck,  and  you  are  not  at  lib- 
erty to  find  to  the  contrary."  This  instruction  was  refused. 
The  facts  stated  in  the  instruction  were  testified  to  by  witnesses 
of  apparent  intelligence  and  credibility,  who  were  in  no  way 
impeached  or  contradicted.  The  plaintiff's  counsel,  under  the 
circumstances,  had  no  right  to  make  such  an  unfair  and  reckless 
assertion,  and  the  only  method  of  counteracting  the  injurious 
effect  of  this  manifest  impropriety  was  by  asking  for  the  instruc- 
tion as  soon  as  the  occasion  for  it  occurred.  We  think  that  the 
instruction  should  have  been  given.  Under  the  circumstances 
stated,  the  jury  would  have  no  right  capriciously  to  discredit  the 
testimony;  and  the  court  should  have  instructed  the  jury  as  re- 
quested, thus  correcting  the  injurious  consequences  of  the  im- 
proper assertion.  It  is  not  to  be  tolerated  that  counsel,  by  reck- 
less or  unfounded  statements,  shall  rule  the  course  of  the  trial 
and  injuriously  affect  its  result. 

Several  other  questions  were  argued,  but,  as  they  may  not 
arise  on  a  retrial,  we  decline  to  intimate  any  opinion  in  respect 
to  them. 

By  the  Court.  The  judgment  of  the  circuit  court  is  reversed, 
and  the  cause  is  remanded  for  a  new  triaL 

ON    REH RARING. 

^^  PUTNEY,  J,  The  counsel  for  the  plaintiff  are  in  error  in 
supposing  that  the  court  has  held,  or  intended  to  hold,  that  the 
defendant  company,  as  a  carrier  of  passengers,  was  not  bound  to 
exercise  extraordinary  care  for  their  safety,  but  ordirary  care 
only.    The  opinion  refers  to  the  very  high  degree  of  ?igilance 
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and  care  the  defendant  company  owed  to  the  public  in  the  struc- 
ture, inspection,  repair,  and  management  of  its  track,  and  that 
the  defendant's  negligence  could  not  be  considered  the  proximate 
cause  of  the  plaintiff's  injury,  so  as  to  warrant  a  recovery,  unless 
under  all  the  circumstances,  the  accident  in  question  might  have 
been  reasonably  foreseen  by  a  man  of  ordinary  intelligence  and 
prudence.  It  is  pointed  out  that  the  language  of  the  opinion 
on  the  subject  of  proximate  cause,  as  to  whether  the  accident 
might  have  been  reasonably  foreseen  by  a  man  of  ordinary  in- 
telligence and  prudence,  although  a  correct  expression  of  the 
law  in  actions  for  injuries  to  property,  or  where  the  servant  sues 
his  master  for  damages  caused  by  the  negligence  of  the  latter, 
and  the  measure  of  the  defendant's  duty  is  ordinary  care,  is  in- 
accurate, as  applied  to  the  present  case,  where  a  passenger  sues 
a  railway  company  for  injuries  received  while  being  carried  on 
its  road,  and  where  the  defendant  is  bound  to  the  exercise  of 
extraordinary  care  for  his  safety.  It  must  be  conceded  that  the 
criticism  as  to  the  use  of  the  expression  "ordinary  intelligence 
and  prudence,'*  which  was  inadvertently  used,  is  well  founded. 
It  should  have  been  stated,  instead,  that  the  defendant's  negli- 
gence could  not,  in  the  present  case,  be  considered  the  proximate 
cause  of  the  plaintiff's  injury,  so  as  to  warrant  a  recovery,  unless, 
under  all  the  circumstances,  the  accident  in  question  might  have 
been  reasonably  foreseen  by  a  competent  and  experienced  man 
accustomed  to  the  structure,  inspection,  repair,  and  ***''  man- 
agement of  the  roadbed  and  track  of  a  railway,  while  in  the  exer- 
cise of  extraordinary  care  and  prudence.  The  opinion  is  to  be 
considered  as  modified  accordingly.  There  was  no  proper  in- 
struction, or  finding  by  the  jury,  upon  the  question  of  the  proxi- 
mate cause  of  the  plaintiff's  injury;  and  the  erroneous  expression 
does  not  furnish,  nor  do  we  perceive,  any  sufficient  ground  for  a 
rehearing. 

By  the  Court.    The  motion  for  a  rehearing  is  denied. 

CARRIERS— CONTRACTS  EXEMPTING  FROM  LIABILITY.— 
A  carrier  may  restrict  Its  liability  by  special  contract,  although  It 
c-annot  thus  exonerate  itself  from  the  consequences  of  its  own  nesrll- 
gence:  Reid  v.  Evansville  etc.  R.  R.  Co.,  10  Ind.  App.  385;  53  Am.  St. 
Rep.  391,  and  note.  It  Is  contrary  to  public  policy  to  allow  a  com- 
mon carrier  to  stipulate  for  immunity  from  the  consequences  of  his 
own  negllsence  or  fraud,  or  that  of  his  employes:  Willock  v,  Penn- 
sylvania R.  R.  Co.,  166  Pa.  St.  184;  45  Am.  St.  Rep.  674,  and  note. 
See,  also,  note  to  Duntley  v.  Boston  etc.  R.  R.,  49  Am.  St.  Rep.  612. 

CARRIERS -CONFLICT  OP'  LAWS.— A  contract  made  in  one 
etate,  between  a  railroad  company  and  a  shipper  for  the  transporta- 
tion of  freight  from  a  point  in  that  state  to  a  point  In  another  states 
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and  limiting  the  liability  of  the  carrier,  must  be  interpreted  according 
to  the  law  of  the  state  where  it  was  made:  Meuer  v.  Chicago  etc. 
Ry.  Co.,  5  S.  Dak.  568;  49  Am.  St.  Rep.  898;  Hudson  v.  Northern  Pac. 
By.  Co.,  92  Iowa,  231;  54  Am.  St.  Rep.  550,  and  note. 

TRIAL— SPECIAL  VERDICT— WHEN  DEFECTIVE.— Where  a 
epecial  verdict  fails  to  cover  all  the  issues,  plaintiff  cannot  take  judg- 
ment thereon:  Note  to  Gulf  etc.  Ry.  Co.  v.  James,  15  Am.  St.  Rep. 
752.  See,  also,  note  to  Wigbtman  v.  Chicago  etc.  Ry.  Co.,  9  Am.  St. 
Rep.  782.  A  special  verdict  should  find  material  facts,  and  not  the 
evidence  of  those  facts:  La  Frombois  v.  Jackson,  8  Cow.  589;  18  Am. 
Dec.  463,  and  note.  Facts  not  included  within  a  special  verdict  will 
not  be  presumed  to  exist:  Lawrence  v.  Beaubien,  2  Bail.  623;  23  Am. 
Dec.  155. 

TRIAL— NEGLIGENCE— INSTRUCTIONS  AS  TO.— Instruction 
that  if  the  jury  found  from  the  evidence  that  the  defendant,  through 
Its  agents,  (Servants,  and  employes,  fired  and  exploded  a  blast,  as 
charged  by  plaintiff's  complaint,  and  that  it  resulted  in  the  death  of 
the  plaintiff's  intestate,  then  that  plaintiff  is  entitled  to  recover,  is 
not  erroneous,  and  does  not  remove  from  the  jury  the  consideration 
of  all  questions  except  as  to  whether  defendant  fired  the  blast,  if  the 
complaint  set  forth  a  careless  and  negligent  explosion  of  the  blast: 
Munro  v.  Pacific  etc.  Co.,  84  Cal.  515;  18  Am.  St.  Rep.  248.  See,  also, 
Brownfield  v.  Hughes,  128  Pa.  St.  194;  15  Am.  St.  Rep.  667;  Spokane 
Truck  Co.  v.  Hoefer,  2  Wash.  45;  26  Am.  St.  Rep.  842. 

TRIAL— MISCONDUCT  OF  COUNSEL  IN  ARGUMENT— WHEN 
AND  HOW  CURED. — Where  an  attorney  who  has  made  Improper 
remarks  in  his  argument  to  the  jury,  when  called  to  order,  admits 
his  error,  and  immediately  desists,  or  when  the  court,  upon  objection 
made,  rules  out  the  objectionable  remarks,  and  instructs  the  jury  to 
disregard  them,  the  great  weight  of  autliority  holds  that  the  mis- 
chief is  thereby  remedied,  and  that  a  new  trial  ought  not,  in  such 
cases,  to  be  granted:  Extended  note  to  McDonald  v.  People,  9  Am. 
St.  Rep.  569,  which  discusses  the  point  fully. 

NEGLIGENCE— PROXIMATE  CAUSE.— To  warrant  a  finding 
that  negligence  or  an  act  not  amounting  to  a  wanton  wrong  is  a 
proximate  cause  of  an  injury,  it  must  appear  that  the  Injury  was  the 
natural  and  probable  consequeuce  of  the  negligent  or  wrongful  act, 
and  that  It  ought  to  have  been  foreseen  in  the  light  of  the  attending 
circumstances:  Wood  v.  Pennsylvania  R.  R.  Co.,  177  Pa.  St.  306;  55 
Am.  St.  Rep.  728,  and  note.  It  Is  not  enough  to  prove  that  the  acci- 
dent was  the  natural  consequence  of  the  negligence;  it  must  also 
have  been  the  probable  consequence.  The  mere  failure  to  ward 
against  a  result  which  could  not  have  been  reasonably  anticipated 
Is  not  actionable  negligence:  Huber  v.  La  Crosse  City  Ry.  Co.,  92  Wis. 
636;  63  Am.  St.  Bep.  840,  and  note. 
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Deqbnhardt  V.  Heller. 

[93  Wisconsin,  662.] 

ASSAULT,  WHAT  IS  NOT.— The  firing  of  a  revolver  In  close? 
proximity  to  a  person  without  pointing  it  at  him  or  intending  to- 
harm  him,  but  with  an  intention  of  frightening  him,  is  not  an  as»- 
sauit. 

Timlin  &  Glicksman,  for  the  appellant, 

Thwaits  &  Runge  and  Eeitbrock  &  Halsey,  for  the  respondent., 

««2  CASSODAY,  C.  J.  The  complaint  alleges,  in  effect, 
that  September  3,  1893,  at  Milwaukee,  the  defendant,  with  force 
and  arms,  unlawfully  and  maliciously  assaulted  the  plaintiff  with. 
6«3  Q^  revolver,  and  did  then  and  there,  by  such  unlawful  and 
malicious  assault,  inflict  great  and  permanent  injuries  on  the- 
plaintiff,  in  body  and  mind,  whereby  he  suffered  great  physical', 
pain,  and  became  hopelessly  sick  and  physically  enfeebled,  and' 
demands  judgment  therefor  in  the  sum  named.  The  answer  is. 
a  general  denial. 

At  the  close  of  the  trial  the  jury  returned  a  special  verdict 
to  the  eft'ect:  1.  That  the  defendant,  on  or  about  September  3,. 
1893,  discharged  a  revolver  in  proximity  to  the  plaintiff;  2.  At 
a  distance  of  about  sixty  feet  from  him;  3.  That  the  defendant 
did  not  aim  or  present  the  pistol  at  the  plaintiff  at  the  time  the: 
same  was  discharged;  4.  That  the  defendant  did  not  aim  or 
present  the  pistol  at  the  plaintiff  immediately  after  the  same 
was  discharged;  5.  That  the  defendant,  by  the  discharge  of  the 
pistol,  did  not  intend  to  do  any  bodily  harm  to  the  plaintiff;, 
6.  That  the  defendant,  by  threats  and  the  discharge  of  the  pis- 
tol, did  intend  to  frighten  the  plaintiff;  7.  That  the  plaintiff 
did  sustain  mental  or  physical  injury,  which  was  approximately 
caused  by  tho  acts  of  the  defendant;  8.  That,  if  the  plaintiff  i» 
entitled  to  recover,  his  damages  are  assessed  at  one  thousand  dol- 
lars. From  the  judgment  entered  thereon  in  favor  of  the  plain- 
tiff, the  defendant  brings  this  appeal. 

The  question  presented  is,  not  whether  the  plaintiff  could 
maintain  an  action  against  the  defendant  upon  the  facts  found 
in  the  special  verdict,  but  whether  the  verdict  sustains  the  cause 
of  action  alleged  in  the  complaint,  which  was  the  only  cause  of  ac- 
tion which  the  defendant  was  required  to  defend.  The  only  cause 
of  action  so  alleged  is  for  an  unlawful  and  malicious  assault  up- 
on the  plaintiff  with  a  revolver.  The  verdict  simply  finds  that 
the  revolver  was  not  aimed  or  presented  at  the  plaintiflF  when 
discharged,  nor  immediately  thereafter,  and  that  the  defendant 
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discharg^ed  the  same  with  the  intention  of  frightening  the  plain- 
tiff, but  without  intending  to  do  him  any  bodily  harm.  In  Hays 
T.  ®®*  People,  1  Hill,  353,  Mr,  Justice  Cowen,  speaking  for  the 
court,  said:  "An  assault  is  defined  to  be  an  attempt  with  force 
or  violence  to  do  a  corporal  injury  to  another,  and  may  consist 
of  any  act  tending  to  such  corporal  injury,  accompanied  with 
such  circumstances  as  denote  at  the  time  an  intention,  coupled 
with  the  present  ability,  of  iising  actual  violence  against  the 
person."  "An  assault  is  an  intentional  attempt,  by  violence,  to 
do  an  injury  to  anothc,r":  Wharton's  American  Criminal  Law, 
4th  ed.,  sec.  1241.  If  there  is  no  such  intention — no  present 
purpose  to  do  such  injury — ^then  there  is  no  assault:  Wharton's 
American  Criminal  Law,  4th*  ed.,  sec.  1241.  Another  author 
says:  "An  assault  is  defined  to  be  an  inchoate  violence  to  the 
person  of  another,  with  the  present  means  of  carrying  the  in- 
tent into  effect.  Mere  threats  alone  do  not  constitute  the  of- 
fense. There  must  be  proof  of  violence  actually  offered":  2 
Greenleaf  on  Evidence,  sec.  82.  "The  intention  to  do  harm  is 
of  the  essence  of  an  assault,  and  this  intent  is  to  be  collected 
by  the  jury  from  the  circumstances  of  the  case":  2  Greenleaf  on 
Evidence,  sec.  83.  "In  the  case  of  a  mere  assault,  the  quo  ani- 
mo  is  material,  as  without  an  unlawful  intention  there  is  no  as- 
sault": 2  Greenleaf  on  Evidence,  sec.  94.  To  the  same  effect 
is  Vosberg  v.  Putney,  80  Wis.  527;  27  Am.  St.  Rep.  47.  Such 
being  the  law,  it  is  very  manifest  that  the  verdict  acquits  the 
defendant  of  committing  the  assault  alleged.  There  was  no 
motion  for  a  new  trial.  Each  party  moved  for  judgment  in  his 
favor  upon  the  verdict.  The  court  erroneously  denied  the  de- 
fendant's motion  and  granted  the  plaintiff's  motion. 

By  the  Court.  The  judgment  of  the  superior  court  of  Mil- 
waukee county  is  reversed,  and  the  cause  is  remanded  with  di- 
rection to  enter  judgment  upon  the  verdict  in  favor  of  the  de- 
fendant and  against  the  plaintiff. 


A  SFv  A  TILT— WHAT  IS  NOT.— There  Is  no  assault  without  an  actual 
attempt  to  do  physical  vJolence.  coupled  with  a  present  ability  to 
carry  it  into  execution.  Therefore,  a  person  who  stands  on  the  oppo- 
site side  of  even  a  very  narrow  street  from  another,  and  points  an  un- 
loaded pistol,  or  a  pistol  not  shown  by  any  evidence  to  have  been 
loaded,  at  the  other,  and  threatens  to  use  it  upon  him.  Is  not  pnilty 
of  an  assault,  as  the  element  of  present  ability  la  lackinc::  Klein  v. 
State.  9  Tnd.  App.  865;  53  Am.  St.  Rep.  354,  and  note.  Contra,  State 
\.  Herron,  12  Mont.  230;  33  Am.  St  Rep.  576.  and  note. 
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JUDGMENT.-IF  AN  ORDER  FOR  THE  SERVICE  OF 
SUMMONS  IS  NOT  BASED  UPON  a  verified  complaint,  it  is  void, 
and  cannot  support  a  judgment  founded  thereon. 

OFFICIAL  SEALS— If  tlie  verification  of  a  complaint  is  made 
before  an  olficer  outside  of  tlie  state,  his  official  character  must  be 
authenticated  by  his  oflicial  seal,  if  the  law  provides  for  that  method 
of  establisliing  such  character.  Otherwise,  the  complaint  cannot  be 
treated  as  verified. 

SEAL,  OFFICIAL,  OMISSION  OF— If  the  law  provides  that 
an  officer  shall  have  an  official  seal,  that  his  acts  shall  be  certified 
to  under  his  hand  and  seal  of  office,  his  certificate  of  verification  of 
a  complaint  which  is  not  impressed  with  such  seal  is  void. 

SEALS.— AN  OFFICIAL  SEAL  MUST  CONTAIN  enough  to 
show  the  official  character  of  the  officer,  and  must  be  capable  of 
malving  a  distinct  and  uniform  impression  upon  the  paper  on  which 
the  certificate  is  written,  or  on  some  tenacious  substance,  as  wax,  or 
on  wafers,  or  some  adhesive  substance  attached  thereto,  capable  of 
receiving  an  impression.  Words  or  figures  made  by  the  pen  or  othei-- 
wise  than  impressed,  so  as  to  show  in  the  paper  itself,  or  some  sub- 
stance attached  thereto,  cannot  be  considered  as  forming  any  part 
of  the  seal. 

SEAL,  OFFICIAL,  WHAT  IS  NOT.— If  a  commissioner  of 
deeds  impresses  on  his  certificate  a  seal  containing  his  name  and 
designating  him  as  a  commissioner  for  the  state  of  New  Yorlj,  and 
writes  in  a  blanli  place  the  word  "Wisconsin,"  such  impression,  can- 
not be  treated  as  his  official  seal  for  the  last-named  state. 

GARNISHMENT  BASED  UPON  A  JUDGMENT  void  for  want 
of  jurisdiction  is  ineffective. 

F.  J.  Walthers,  for  the  appellant. 

Friend  &  Bright  and  Orren  T.  Williams,  for  the  respondents. 

^''^  MAESHALL,  J.  If  the  judgment  in  the  principal  ac- 
tion is  void  for  want  of  jurisdiction  of  the  court  to  enter  it,  then 
the  judgment  appealed  from  must  be  reversed.  It  is  claimed 
on  the  part  of  appellant  that  such  is  the  case,  because  the  ver- 
iiication  to  the  complaint  was  insufficient  to  support  the  order 
for  service  by  publication,  in  that  it  purports  to  have  been  made 
in  New  York  before  a  commissioner  of  deeds  for  ^^''^  this  state, 
and  that  his  official  character  was  not  authenticated  by  an  offi- 
cial seal;  that  though  a  seal  was  impressed  on  the  paper,  contain- 
ing the  words,  "S.  Steinhammer,  Commissioner  for  in  the 
State  of  !N"ew  York,"  and  the  blank  space  in  such  impression 
was  filled  up  with  pen  and  ink  by  writing  in  the  word  *'Wiscon- 
sin,"  it  is  not  a  seal  of  oftice,  within  the  meaning  of  the  statute 
upon  the  subject  (Rev.  Stats.,  sec.  182),  sufficient  to  show  the 
official  character  of  the  commissioner. 

An  order  for  the  service  of  a  summons   by  publication  can 
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only  be  granted  on  a  complaint  duly  verified  and  filed,  and  an 
affidavit,  together  showing  the  facts  required  to  exist:  Rev. 
Stats.,  sec.  2640.  Without  such  verified  complaint  on  file  at 
the  time  of  making  such  order,  it  is  a  nullity:  Cummings  v. 
Tabor,  61  Wis.  185;  Manning  v.  Heady,  64  Wis.  630;  Witt  v. 
Meyer,  69  Wis.  595.  If  the  verification  of  a  complaint  is  made 
before  an  officer  outside  this  state,  unless  his  official  character 
is  authenticated  by  his  official  seal,  if  the  law  provides  for  that 
method  of  establishing  such  character,  such  complaint  cannot 
be  treated  as  verified  according  to  law:  Fellows  v.  Menasha,  11 
Wis.  558;  Knowles  v,  Fritz,  58  Wis.  216. 

Section  182  of  the  Eevised  Statutes  provides  that,  before  the 
commissioner  is  authorized  to  exercise  any  power,  he  shall,  in 
addition  to  depositing  in  the  office  of  the  secretary  of  state  a 
prescribed  oath  of  office,  deposit  an  impression  of  his  seal  of  of- 
fice. Section  183  of  the  Revised  Statutes  provides  that  his  acts 
done  pursuant  to  the  laws  of  this  state,  certified  under  his  hand 
and  seal  of  office,  shall  be  as  valid  as  if  done  by  a  proper  officer 
of  this  state.  The  same  section  provides  that  the  commissioner 
may  administer  oaths  required  to  be  used  in  this  state.  From 
this  it  is  obvious  that  only  by  force  of  the  statute  can  the  veri- 
fication be  made  before  a  commissioner  in  another  state.  The 
law  that  provides  that  it  may  be  so  made  provides  the  manner 
in  which  the  official  act  must  be  authenticated,  and  this  court 
has  no  authority  to  dispense  with  the  statutory  requirement. 
®''^  Counsel  for  respondents  treats  the  point  lightly,  but  we  are 
unable  to  say  that  an  express  statutory  provision  may  be  treated 
as  a  mere  formal  matter.  It  positively  requires  an  official  seal 
to  be  used  by  the  commissioner,  in  order  to  authenticate  his 
official  acts,  without  providing  what  such  seal  shall  contain. 
Therefore,  unless  the  seal  used  is  sufficient,  within  the  authori- 
ties on  the  subject,  we  must  hold,  in  conformity  to  previous  ad- 
judications of  this  court,  that  the  complaint  was  not  verified  as 
the  statute  requires. 

It  needs  no  argument  or  citation  of  authority  to  support  the 
proposition  that  an  official  seal,  when  required  by  statute,  no 
particular  form  or  words  being  prescribed,  must  contain  enough 
to  show  the  official  character  of  the  officer,  and  must  be  capable 
of  making  a  distinct  and  uniform  impression  upon  the  paper  on 
which  the  certificate  is  written,  or  on  some  tenacious  substance, 
as  wax,  or  on  wafers,  or  some  adhesive  substance,  attached  there- 
to, capable  of  receiving  an  impression:  Rev.  Stats.. sec.  4971, subd. 
16;  Pierce  v.  Indseth,  106  U.  S.  546.     A  seal  made  by  a  pen,  or  a 
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written  scrawl,  does  not  fill  the  requirements  of  an  official  seal: 
Mason  v.  Brock,  12  111.  273;  52  Am.  Dec.  490;  21  Am.  &  Eng. 
Ency.of  Law, 909;  Hinckley  v.  O'Farrel,  4  Blackf.  185.  A  design 
printed  in  ink  is  not  a  seal  of  olfice:  Eichard  v.  Boiler,  51  How. 
Pr.  371.  "A  seal  can  only  be  made  upon  the  paper  itself,  when 
the  design  is  impressed  upon  the  paper  and  does  not  require  any 
other  substance  to  exhibit  it":  Eichard  v.  Boiler,  6  Daly,  460. 
These  authorities,  to  which  many  more  might  be  added,  clearly 
show  that  nothing  short  of  an  impression  on  the  paper  will  con- 
stitute an  official  seal.  Any  w;ord  or  figures  made  by  pen  or 
otherwise  than  impressed  so  as  to  show  in  the  paper  itself  or 
some  substance  attached  to  the  paper,  cannot  be  considered  as 
forming  any  part  of  the  seal:  Eev.  Stats.,  sec.  4971,  subd.  16. 

Applying  what  has  been  said  to  the  instant  case,  the  word 
"Wisconsin,"  written  in  after  the  impression  was  made  on  ^'''^^ 
the  certificate,  obviously  adds  nothing  to  the  seal;  for,  if  one 
part  could  be  thus  made,  it  all  might  be,  and  the  requirement 
that  the  seal  shall  be  impressed  on  the  paper  would  be  entirely 
unsatisfied.  It  follows  that  the  question  must  be  answered, 
Are  the  words,  "S.  Steinhammer,  Commissioner  for  in  the 

State  of  New  York,"  impressed  on  paper,  sufficient  to  indicate 
the  official  character  of  the  officer?  Clearly  not.  That  appears 
too  plain  for  argument.  It  is  wanting  in  the  word  written  in, 
"Wisconsin,"  and  without  it  the  impression  is  meaningless. 
Without  it  no  information  is  conveyed  by  such  impression,  in 
respect  to  the  state  for  which  the  officer  is  commissioner,  or 
whether  he  is  a  commissioner  of  deeds  at  all.  Such  Was  the  con- 
clusion reached  by  the  supreme  court  of  the  state  of  Iowa  in  a 
fiimilar  case:  Gage  v.  Dubuque  etc.  E.  E.  Co.,  11  lowa^  310,  77 
Am.  Dec.  145,  cited  by  counsel  for  appellant.  In  deciding  the 
question  under  consideration,  Baldwin,  J.,  said,  in  effect:  "If 
a  portion  of  the  words  necessary  to  be  used  in  the  body  of  the 
seal  can  be  written,  the  whole  may  be.  The  law  requires  that 
they  shall  be  impressed.  A  seal  of  office  thus  designed  [with- 
out name  of  the  state]  may  be  used  for  any  state,  whereas  it  is 
contemplated  by  our  statutes  that  the  commissioner  shall  have 
a  seal  designed  for  this  state  alone." 

It  is  difficult  to  avoid  the  force  of  this  reasoning.  In  truth, 
as  it  appears  to  us,  it  cannot  be  avoided  without,  in  effect,  by 
judicial  construction,  doing  away  with  a  statutory  requirement. 
That  we  are  not  disposed  to  do;  hence  must  hold  that,  for  want 
of  a.  proper  verification  of  the  complaint,  the  order  for  service 
hj  publication  of  the  summons  in  the  original  action  was  void, 
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and,  on  that  account,  that  the  court  failed  to  obtain  jurisdiction 
to  render  the  judgment  in  such  action,  hence  no  jurisdiction  to 
render  the  judgment  appealed  from. 

By  the  Court.  The  judgment  of  the  circuit  court  is  reversed, 
and  the  cause  remanded  for  further  proceedings  according  to 
law. 

JUDGMENTS  -JURISDICTION-NECESSITY  OP.— Judgments 
reciting  service  of  process,  but  not  stating  the  mode  of  service,  when 
there  is  a  return  upon  such  process,  must  be  considered  as  referring 
to  such  return,  and  if  the  service  there  shown  is  insufficient,  the 
judgment  Is  void:  Hobby  v.  Bunch,  83  Ga.  1;  20  Am.  St.  Rep.  301, 
and  note.  Judgments  rendered  without  jurisdiction  are  void:  Note 
to  Great  West  Min.  Co.  v.  Mining  Co.,  13  Am.  St.  Rep.  220.  See  note 
to  Falls  V.  Wright,  29  Am.  St.  Rep.  78;  and  extended  note  to  Choate 
V.  Spencer,  40  Am.  St.  Rep.  430-434. 

ATTACHMENT  BASED  UPON  VOID  JUDGMENT.— All  proceed- 
ings based  upon  void  judgments  are  absolute  nullities,  irrespective 
of  notice  or  bona  fides:  Note  to  Two  Rivers  Mfg.  Co.  v.  Beyer,  17 
Am.  St.  Rep.  143.  The  garnishee  may  not  set  up  mere  irregularities 
in  the  main  proceedings  to  resist  the  judgment  against  himself,  un- 
less the  principal  judgment  is  void,  in  which  case  he  should  resist 
payment  to  the  garnisher:  Extended  note  to  Sessions  v.  Stevens,  46 
Am.  Dec.  344.  Absence  of  legal  service  or  authorized  appearance  is 
jurisdictional,  and  without  jurisdiction  no  judgment  can  be  entered 
under  which  any  rights  can  be  lost  or  acquired:  Great  West  Min.  Co. 
v.  Mining  Co.,  12  Colo.  46;  13  Am.  St.  Rep.  205. 

SEAL— OFFICIAL -OMISSION  OF.— A  writ  Issued  from  a  court 
having  a  seal  is  void,  unless  attested  thereby:  Choate  v.  Spencer,  13 
Mont.  127;  40  Am.  St.  Rep.  425.  In  that  case,  it  was  held  that  a 
judgment  based  upon  a  summons  not  attested  by  the  seal  of  the 
court  is  void,  and  a  deed  pursuant  to  a  sale  under  execution,  issued 
upon  such  judgment,  will  be  canceled  in  equity  as  a  cloud  upon 
complainant's  title:  See  the  extended  note  thereto  In  which  the  scat- 
tered authorities  upon  the  question  are  collected  and  criticised.  A 
writ  of  summons  being  unsealed  is  a  mere  nullity,  and  as  such  im- 
poses no  legal  obligation  upon  the  defendant  to  appear  and  defend 
against  the  action;  in  such  a  case,  a  judgment  entered  against  the  de- 
fendant by  default  is  erroneous:  Stay  ton  v.  Newcomer,  1  Eng.  451;  44 
Am.  Dec.  451;  Frosch  v.  Schlumpf,  2  Tex.  422;  47  Am,  Dec.  655;  Gar- 
land V.  Britton.  12  HI.  232;  52  Am.  Dec.  487,  and  note.  This  rule  has 
not  been  adhered  to  always,  however:  Jump  v.  Bat  ton,  35  Mo.  193;  86 
Am.  Dec.  146,  where  it  Is  held  that  the  omission  of  the  seal  of  a  court 
from  a  writ  issued  therefrom  malies  it  irregular,  but  not  void,  and  it 
may  be  amended  by  aflixing  the  seal  pending  a  motion  to  quash: 
See,  also,  Cartwright  v.  Chabert,  3  Tex.  261;  40  Am.  Dec.  742. 

SEAL^WFIAT  IS  SUFFICIENT.— A  printed  Impression  of  a  seal 
Is  not  a  seal,  and  a  contract  of  insurance  having  tliereon  such  Im- 
pression Is  not,  therefore,  a  sealed  instrument:  Mitchell  v.  Union 
Life  Ins.  Co.,  45  INIe.  104;  71  Am.  Dec.  104.  Wax,  wafers,  or  something 
capable  of  receiving  an  impression  is,  by  the  law  of  New  Jersey,  nec- 
essary to  constitute  a  seal,  except  in  instruments  for  the  payment  of 
money,  on  which  a  scroll,  Inli,  or  other  device,  affixed  by  way  of  seal, 
is  made  by  the  statute  to  have  the  same  effect  as  if  sealed  by  wax: 
Perrine  v.  Cheeseman.  11  N.  J.  L.  174;  19  Am.  Dec.  388.  See,  also,  thft 
note  to  Davis  v.  Burton,  36  Am.  Dec.  514. 
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ADVERSE  POSSESSION,  by  grantor  after  making  a  grant  Is  not 

presun^ed,  048. 
ARBITRATION,  stipulations  for,  when  revocable,  319,  606. 

when  a  condition  precedent  to  a  recovery  for  Insurance,  826. 
ARREST,  probable  cause  for  defined,  614. 

probaI>]e  cause  for,  when  a  question  or  law  and  when  a  question 

of  fact,  614. 
without  warrant,  when  authorized,  614. 
ASSAULT,  what  is  not,  946. 
ASSIGNMENT  FOR  THE  BI^NEFIT  OF  CREDITORS,  corporations 

may  make,  76. 
ATTACHMENT,  partner's  interest  in  firm,  how  levied  upon,  438. 
ATTORNEY  .iND  CLIENT,  attorney  representing  both  parties,  916. 
corporation,  when  not  bound  by  notice  given  to  its  general  attor- 
ney, 914. 
disbarment  proceedings  against,  583. 
examination  of  title,  previous  knowledge  of  attorney  employed  to 

make,  whether  imputable  to  client,  916. 
information  acquired  by  attorney  in  other  transactions,  whether 

imputable  to  client,  916,  917. 
knowledge  acquired  by  attorney  prior  to  his  employment,  cases 

charging  his  client  with,  918,  919. 
notice  acquired  by  attorney  in  other  transactions,  when,  charge- 
able against  client,  915. 
notice  of  facts  which  it  was  not  an  attorney's  duty  to  communi- 
cate is  not  imputed  to  his  client,  916. 
notice  of  fraud  participated  in  by  an  attorney  in  another  trans- 
action, whether  imputable  to  his  client,  916. 
notice  to  an  attorney,  when  Imputed  to  his  client,  914. 
notice  to  client  will  not  be  presumed  of  facts  which  the  attorney 
could  not  reveal  without  a  breach  of  professional  confidence, 
915,  910. 
notice  to  either  member  of  a  firm  of  attorneys  is  notice  to  their 

client,  914. 
presumption  that  attorney  communicated  facts  to  client,  when 

conclusive,  914. 
ratification  of  unauthorized  act  of  attorney  is  presumed  to  be 
upon  knowledge  of  all  facts  communicated  to  such  attorney, 
'  918. 
BkiU  exacted  of  attorneys,  in  the  performance  of  their  duties,  668. 

(951) 
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AUCTION  SALES,  owner's  right  to  bid  at,  how  may  be  exercised, 
653. 
puffers  and  by-bid  ders,  employment  of  renders  voidable,  653. 

BAILMENT,  loss  of  thing  bailed,  liability  of  bailee  for,  38. 
BICYCLES,  riders  upon  are  subject  to  the  same  duties  as  persons 
using  other  veliicles,  621. 

OONFIilCT  OF  LAWS,  obligation  made  In  one  state  to  be  performed 

in  another,  125. 
OONSTITUTIONAL  I/AW,  construction  of  provision  that  each  stat- 
ute must  embrace  but  one  subject,  807. 
OONTEMPTS  OF  COURT,  as  grounds  for  disbarment,  583,  584. 

criminal  defined,  584. 
CONTRACTS,  to  procure  legislation,  validity  of,  935. 

where  deemed  to  have  been  executed,  118,  125. 
CONVEYANCE,  unrecorded,  notice  of  implied  from  possession  of  the 

property  by  the  grantee,  122. 
CJORPORATIONS,  alienation  of  shares,  agreements  between  stock- 
holders requiring  their  joint  consent  to,  383. 

alienation  of  shares,  agreements  in  restraint  of,  when  void,  382. 

alienation  of  shares,  by-laws  restricting,  381. 

Alienation  of  shares,  both  officers  and  stockholders  have  the  right 
to  make  without  consulting  others,  379. 

Alienation  of  shares,  payment  of  debts  due  the  corporation  may 
be  made  a  prerequisite  to,  382. 

alienation  of  shares,  prohibitions  to  holder  Indebted  to  corpora- 
tion, 380,  381. 

alienation  of  shares,  regulations  concerning  which  the  corpora- 
tion may  enforce,  380. 

alienation  of  shares,  restricting  until  fully  paid  for,  382. 

alienation  of  shares,  restrictions  upon,  how  may  be  Imposed,  380. 

alienation  of  shares,  right  of.  379. 

alienation  of  shares,  whether  approval  of  directors  may  be  re- 
quired, 380. 

assessment,  agreement  not  to  levy  for  unpaid  subscriptions  Is 
void,  67. 

assignments  by  for  the  benefit  of  creditors,  76. 

l)y-laws  cannot  abridge  the  substantial  right  of  stockholders,  384. 

l)y-laws  imposing  lien  on  stock  for  corporate  indebtedness,  386. 

t)y-laws,  making  stock  liable  for  stockholder's  indebtedness  to  the 
corporation,  387. 

"by-laws  prohibiting  transfers  of  stock,  385. 

by-laws,  regulating  transfers  of  stock,  384. 

by-laws,  transfers  of  stock,  power  to  prohibit  or  regulate,  when 
conferred  upon  the  corporation,  387. 

conditional  subscription  to  stock  of,  237. 

consent  of  stockholder  may  preclude  him  from  maintaining  an 
action  for  relief,  84. 

creditors  cannot  be  prejudiced  by  an  Increase  or  decrease  of  the 
capital  stock,  67. 
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CORPORATIONS,  creditors,  right  of  to  pursue  unpaid  subscriptions 

to  capital  stock,  66,  67. 
creditors,  transfers  which  are  deemed  In  fraud  of,  80. 
debtor  stoclcho^ders,  whether  can  be  prohibited  from  transferring 

their  stocli,  386. 
directors  of,  act  in  a  fiduciary  capacity,  74. 
directors  of,  acts  of  done  in  good  faith  create  no  liability  against, 

65. 
directors  of,  allowances  made  to  themselves,  74. 
directors  of,  cannot  barter  assets  of  for  their  personal  gain,  64. 
directors  of,  cannot  make  presents,  74. 
directors  of,  cannot  require  persons  wishing  to  sell  their  stock  to 

give  them  preference,  385. 
directors  of  courts,  when  will  not  interfere  with  control  of,  64,-  65. 
directors  of,  dealing  with  corporations  for  their  own  benefit,  74. 
directors  of  have  no  power  to  prohibit  transfers  of  stock,  382. 
directors  of,  instances  of  unlawful  dealing  by  with  the  assets  of, 

75. 
directors  of,  unauthorized  withdrawal  of  assets  of  the  corpora- 
tions, 75. 
directors  of,  withdrawal  of  assets  of,  instances  of  unlawful,  74. 
dissolution  of  does  not  result  from  disposing  of  all  property  of, 

76. 
dissolution  of  entitles  creditors  and  stockholders  to  have  all  assets 

applied  to  the  satisfaction  of  their  obligations,  78,  79. 
distribution  of  assets  of  among  stockholders  and  oflacers  to  the 

prejudice  of  creditors,  82. 
distribution  of  assets  of  before  dissolution  Is  not  permissible,  70^ 

71. 
diversion  of  property  of,  remedies  to  prevent,  72. 
fraud  in  destroying  or  diminishing  assets  of,  70. 
fraud,  taking  property  in  payment  of  stock  subscriptions  maj 

amount  to,  68. 
fraudulent  transfers  of  assets  to  a  new  corporation,  82. 
indebtedness  on  account  of  which  transfers  of  stock  of  may  bo 

prohibited,  388. 
Injunction  against  misappropriation  of  funds  of,  64. 
innocent  purchasers  of  stock,  when  protected  from  secret  liens, 

394,  39.5. 
Insolvent,  preferences  by,  76,  77. 

insolvency  of,  transfers  made  in  contemplation  of,  80. 
Insolvency  of,  what  is,  76.  , 

Judgment  creditors  are  not  bound  by  by-laws  prohibiting  trans* 

fers  of  stock,  386. 
lien  of  on  stock,  by-laws  creating,  whether  valid,  394. 
lien  of  on  stock,  for  stockholder's  indebtedness,  386. 
lien  of  on  stock,  purchasers  must  take  notice  of,  394, 
lien  of  on  stock,  statute  giving  is  valid,  394. 
Uen  of  on  stock,  to  what  debts  extends,  395. 
lien  of  on  stock,  what  necessary  to  create,  393,  89i. 
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CORrORATIONS,  Hen  on  stock,  national  banks  may  not  Impose,  395» 

lien  on  stock,  national  banks  may  not  impose,  395. 

national  banks  have  no  lien  on  certificates  of  their  stock,  395,  390. 

national  banks,  transfers  of  stock  of,  how  may  be  made,  39ft. 

pleading,  corporate  capacity,  whether  must  be  alleged,  237. 

pledge  of  stock,  transfer  on  the  books  is  not  essential  to,  389. 

preferences  by  insolvent  in  favor  of  their  officers,  77,  78. 

preferences,  general  creditors,  when  may  maintain  suits  to  set 
aside,  83. 

pursuing  assets  of,  which  have  been  unlawfully  withdrawn,  81. 

remedies  of  stockholders  for  unlawful  withdrawal  of  assets  or  for 
waste  of  corporate  property,  71. 

eale  of  property  of  for  purpose  of  distributing  It  among  stock- 
holders, when  unlawful,  80. 

shares  of  stock  of,  agreement  to  sell  to  the  corporation  is  valid, 
384. 

shares  of  stock  of,  alienation  of,  right  of  is  an  Incident  of  prop- 
erty, 379. 

shares  of  stock  of  are  personal  property,  879. 

shares  of  stock  of,  laws  restricting  transfer  of  stock,  construction 
of,  83,  84. 

shares  of  stock  of,  right  to  purchase,  whether  may  be  reserved  to 
the  corporation,  383. 

shares  of  stock  of,  transfers  prohibited  by  chkrter  are  void,  384. 

stock  of,  attaching  creditors,  whether  affected  by  transfers  not 
entered  on  the  books  of  the  corporation,  391,  392. 

stock  of,  constitutes  part  of  their  assets,  66. 

stock  of,  corporation  cannot  purchase  to  the  prejudice  of  Its  cred- 
itors, 69. 

stock  of,  equitable  title  passes  by  transfer  even  though  It  is  not 
entered  on  the  books  of  the  corporation,  389,  390. 

stock  of,  failure  to  cntar  transfer  on  the  books  of  the  corporation, 
389-391. 

stock  of.  liability  of  subscriber  cannot  be  avoided  by  transfer,  70. 

stock  of,  liability  of  subscriber  cannot  be  released  to  the  preju- 
dice of  creditors,  70. 

stock  of,  lien  of  creditors  upon,  66. 

stock  of,  notice  of  transfer  given  to  creditor  before  execution  sale, 
892. 

stock  of,  paying  out  for  property,  68. 

Stock  of,  prohibitions  upon  transfer  of  cannot  be  Imposed  by  arti- 
cles of  Incorporation,  3^2. 

stock  of,  prohibitions  upon  transfer  of  for  a  limited  time,  382. 

Stock  of,  provisions  in  certificates  of  asserting  that  transfers  will 
not  be  made  until  debts  of  transferrer  are  paid,  395. 

stock  of,  purchase  of  may  be  treated  as  an  unlawful  withdrawal 
of  assets,  68. 

stock  of,  purchasers  of  are  charged  with  notice  of  conditions 
printed  in  certificates  of,  395. 

Stock  of,  rescinding  subscriptions  for  is  not  permitted  to  the  prej- 
judice  of  creditors  and  other  stockholders,  70. 
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CORPORATIONS,  stock  of,  restrictions  by  contract  apon  transfer 
of,  of  which  purchaser  had  no  notice,  386. 

stock  of,  right  of  corporation  to  acquire,  68,  69. 

stock  of,  subscriptions  to  cannot  be  released  to  the  prejudice  of 
creditors,  66. 

stock  of,  subscriptions  to,  fraud  in  obtaining  when  waived  by  sub- 
scriber, 237. 

stock  of,  subscriptions  to,  payment  of   in  property  taken   at  an 
•        overvaluation,  68. 

stock  of,  subscriptions  to,  stockholders  must  not  be  permitted  to 
evade,  70. 

stock  of,  transfers  of  are  not  afCected  by  secret  equities,  393. 

stock  of,  transfers  of,  by-laws  restricting,  385. 

Stock  of,  transfers  of,  compelling  corporation  to  enter  on  Its  books» 
393. 

stock  of,  transfers  of,  consent  of  other  stockholders  cannot  be  re- 
quired, 385. 

stock  of,  transfers  of,  directors  have  no  power  to  prohibit,  385. 

stock  of,  transfers  of,  of  which  notice  is  given  to  the  corporation^ 
but  which  are  not  entered  on  its  books,  392. 

stock  of,  transfers  of,  power  to  regulate  includes  power  to  pro- 
hibit transfers  by  indebted  stockholders,  386,  387. 

stock  of,  transfers  of,  refusal  of  the  corporation  to  enter  on  lt» 
books  may  be  treated  as  a  conversion,  393. 

stock  of,  transfers  of,  when  fraudulent  as  against  creditors,  81. 

stock  of,  transfers  of,  which  are  not  registered  upon  the  books, 
388-390. 

stock)iolders   Indebted  to  the  corporation,  whether  may  be  pro- 
hibited from  transferring  their  stock,  880,  387. 

stockholders,  remedies  for  waste  of  coi'povate  assets,  71. 

stockholders,  remedies  to  prevent  departure  from  corporate  pur- 
poses, 71. 

Stockholders,  right  of  to  have  property  of  honestly  applied,  64. 

trust  fund,  to  what  extent  assets  of  are  deemed  to  be,  63-65. 

withdrawal  of  assets  of,  before  the  payment  of  corporate  obli- 
gations, 6.5. 

withdrawal  of  assets  of,  by  agreeing  that  stock  shall  be  regarded 
as  fully  paid  when  it  is  not,  67. 

withdrawal  of  assets  of,  by  decrease  of  the  capital  stock,  67. 

•withdrawal  of  assets  of,  by  distributing  them  among  stockhold- 
ers, 64. 

Withdrawal  of  assets  of,  by  means  of  reckless  sales  and  pur- 
chases, 63. 

withdrawal  of  assets  of,  by  releasing  subscriptions  to  stock  of, 
66,  09. 

withdrawal  of  assets  of,  by  taking  property  at  a  fictitious  value, 

68. 
withdrawal  of  assets  of,  dissenting  stockholders  may  object  to> 

69. 
Withdrawal  of  assets  of,  form  of  is  not  material,  63. 
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CORPORATIONS,  withdrawal  of  assets  of,  instances  of  unlawful, 
72,  73. 

withdrawal  of  assets  of,  receiver  may  be  appointed  to  prevent,  83, 

84. 
withdrawal  of  assets  of,  releases,  when  may  amount  to,  75. 
withdrawal  of  assets  of,  remedy  of  dissenting  stocliholders,  71. 
withdrawal  of  assets  of,  unlawful  dividends  amount  to,  83. 
CJOTENANTS,  survivorship  of  cause  of  action  upon  death  of  one  of 

several,  878. 
COVENANTS,  distinction  between  real  and  personal,  529. 

when  do  not  run  with  the  land,  529. 
CREDITOR'S  BILL,  to  subject  choses  in  action  to  payment  of  debts, 

414. 
CRIMINAL  LAW,  false  pretenses,  crime  of,  of  what  consists,  348. 
larceny,  where  possession  of  property  was  lawful,  476, 

DAMAGES,  measure  of  for  breach  of  contract,  815. 

measure  of  for  injuries  to  real  property,  878. 
DEATH  of  human  .being,  damages  for,  evidence,  what  admissible  to 
prove,  781. 
presumption  of,  when  arises  from  absence,  669. 
DEBTS,  merger  of  prior  agreements  in,  431. 

DEDICATION  of  lands  as  a  highway,  acceptance  essential  to,  752. 
of  lands  as  a  higliway,  by  mailing  maps  and  plats,  752,  753. 
of  lands  as  a  highway,  evidence  of,  750,  751. 
of  lands  as  a  highway,  founded  upon  mistalie,  750. 
of  lands  as  a  highway,  no  particular  form  of  words  or  length  ot 

time  is  essential  to,  750. 
of  lands  as  a  highway,  oiler  of  may  be  withdrawn  before  accept- 
ance, 752. 
of  lands  as  a  highway,  when  inferaule  from  their  use,  75&-768I. 
DEEDS,  recording  of  as  evidence  of  delivery,  647. 
DEFINITION,  of  arbitration,  319. 
of  guaranty,  286. 
of  highways,  744,  745. 
of  insurable  interest,  229. 
of  promissory  notes,  253. 
of  the  police  power,  846. 
DEMURRER  to  evidence,  what  admitted  by,  846. 
DIVORCE,  insane  person,  suit  by  or  against,  whether  can  be  pros- 
ecuted by  guardian,  281. 
vacating  and  Its  effect,  549. 
DOWER,  right  of,  how  may  be  subjected  to  the  payment  of  debts, 
414. 

ELECTIONS,  property  qualifications  of  voters,  power  of  legislature 
to  impose,  401,  402. 
qualifications  of  voters,  legislature  cannot  add  to,  401. 
EMINENT  DOMAIN,  compensation,  actual  physical  taking  of  prop- 
erty not  necessary  to  entitle  owner  to,  869. 
constitutional  provision  that  private  property  shall  not  be  taken 
or  damaged  for  public  rse  without  Just  compensation  !•  self- 
enforcing,  869. 


Index  to  the  Notes.  957 

EMPLOYER  AND   EMPLOY^,  combinations,  extent  to  which   are 

lawful,  449. 
Injunction  against  patrol  In  front  of  employer's  premises,  447, 

448. 
ESTOPPEL,  against  married  women  and  in  favor  of  their  husbands, 

175-177. 
against  married  women  arising  from  deeds  executed  by  them,  178» 
against  married  women  arising  from  fraud,  178,  179. 
against  married  women  arising  from  judgments,  169. 
against  married  women  arising  from    mortgages  and    recitaLi 

therein.  172,  173. 
against  married  women  arising  from  representing  themselvea  t* 

be  unmarried,  183. 
against  married  women,  statutes  removing  their  disabilities,  ef- 
fect of  In  extending,  171. 
BYIDENCE,  books  and  papers  of  adversary,  compelling  production 

of,  619. 
parol  to  show  Intention  to  disinherit  posthumous  child,  162. 
res  gestae,  illustrations  of,  771. 
to  prove  dedication  of  land  as  a  highway,  750. 
EXECUTION,  diligence  required  of  officer  proceeding  tinder,  620w 
exemptions  in  favor  of  partners,  437. 
for  the  individual  debt  of  a  partner,  how  levied  upon  his  Interest 

in  the  firm,  436-442. 
Interest  of  each,  homestead  is  subject  to,  438. 
lien  of,  when  not  lost  by  delay  in  making  sale,  625. 
lien  of,  when  not  lost  by  sale  under  junior  writ,  625. 
EXECUTION  SAIiE,  of  partnership  property  under  a  writ  agalnal 

one  partner  only,  441,  442. 

FALSE  IMPRISONMENT,  action  for,  when  sustainable,  614,  616. 

FALSE  REPRESENTATIONS,  as  to  future  events,  when  fraudu- 
lent, 628. 

FRAUD,  false  representations  may  be    by  actions    as  well  as    by 
words,  598. 
promise,  making  without  Intent  to  perform  may  be  a,  628. 

FRAUDULENT  TRANSFER,  whtn  void  as  against  creditors,  45. 

GARNISHMENT,  of  partnership  debt  under  a  writ  against  one  part- 
ner only,  442. 

HABEAS  CORPUS,  guilt  or  Innocence  of  the  prisoner  cannot  b« 

tried  upon,  806. 
HIGHWAYS,  acceptance  by  corporate  acts  of  dedication  of,  765, 
acceptance  of  dedication,  evidence  of,  753-756. 
acceptance  of  dedication,  formal  is  not  necessary,  763. 
acceptance  of  dedication,  mere  traveling  is  not  evidence  of,  765^ 
acceptance  of  dedication  by  public  Is  essential  to  dedication  of; 

750,  752. 
acceptance  of  dedication,  unauthorized  repairs  by  public  offlcws 

are  not  evidence  of,  755. 


^58  Index  to  the  Notes. 

HIGHWAYS,  adverse  title  which  will  establish,  749. 

adverse  user,  interruption  of,  what  is  and  its  effect,  7M,  T8B> 

by  prescription,  746-748. 

by  prescription,  lines  of,  763. 

by  prescription,  must  be  restricted  within  definite  limits,  863. 

by  prescription,  width  of,  763,  764. 

dedication,  acquiescence  of  landowner  as  evidence  of,  757. 

dedication,  acts  of  landowner  and  of  the  public  from  which  may 

be  inferred.   760. 
dedication,  acts  of  laudowner  which  establish,  756. 
dedication  by  a  married  woman,  760. 

dedication,  by  mailing  sales  of  lots  with  reference  to  streets,  752. 
dedication,  consent  of  landowner  is  essential  to,  761. 
dedication,  evidence  of,  750,  751. 
dedication  founded  upon  mistalie,  750. 

dedication,  intent  of  landowner,  evidence  establishing,  756. 
dedication,  mere  permissive  use  by  landowner  does  not  establish, 

757,  758. 
dedication,  no  length  of  time  Is  essential  to,  759. 
dedication,  no  particular  form  of  words  or  length  of  time  is  essen- 

tial  to,  750. 
dedication  of  land  to  does  not  pass  the  fee,  750. 
dedication,  intent  of  landowner,  evidence  establishing,  766. 
dedication,  offer  of,  may  be  withdrawn  before  its  acceptance,  752. 
dedication,  plats,  malting  of  as  evidence  of,  752. 
dedication,  user  as  evidence  of,  751,  752,  755,  756, 
dedication,  what  essential  to,  749,  759. 
dedication  without  acceptance,  752. 
definition  of,  744,  745. 
evidence  of  the  title  of  the  landowner  who  is  claimed  to  hay* 

dedicated  land  for,  751. 
«vidence  to  prove  dedication,  750. 
fee  of  is  generally  in  the  owner  of  the  soil,  745. 
gates  and  bars  across,  when  disprove  intent  to  dedicate  to  paUte 

use,  756. 
how  established,  745. 

interruption  of  use  defeats  the  claim  for  prescriptive,  79L 
mapping  and  platting  as  evidence  of  dedication  of,  768. 
aonuser  of  as  evidence  of  abandonment  of,  765,  760, 
over  unoccupied  lands,  what  establishes,  762,  763; 
prescriptive,  relocation  of,  766. 
prescriptive,  statutes  respecting,  765. 
prescriptive  title  to  based  on  void  proceedings,  748,  TtfL 
prescriptive  title,  when  exists,  748,  749,  761. 
presumption  arising  from  long  use  of  land  as,  761,  762 
presumption  of  existence  arising  from  long  ose^  74flL 
primary  objects  of,  745. 
public,  defined,  745. 
railroads  are  in  some  respects,  745. 
atreets  and  alleys  of  a  town  or  city  are,  74fi. 
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HIGHWAYS,  time  sufficient  to  establish  existence  of  from  user  by 

the  public.  747. 

title  to  land  covered  by,  745. 

title  to  land  included  within,  750. 

turnpike  roads  are,  745. 

user,  establisiiment  of  by,  74G,  747. 

user  of  unoccupied  lands  as  evidence  of  dedication,  762. 

width  of  prescriptive,  763,  764. 
HOMESTEAD,  creditors  cannot  be  defrauded  by  conveyance  of,  833. 

occupancy  of,  whether  essential  to  exemption,  261. 
HUSBAND  AND  WIFE,  his  possession  of  her  land  is  referable  to 
her  title,  529. 

INDICTMENT  for  maintaining  obstructions  In  navigable  rivers,  693. 
INJUNCTION  against  deposit  pf  debris  in  navigable  rivers,  696. 

against  misappropriation  of  the  funds  of  a  corporation,  64. 

against  unauthorized  incurring  of  indebtedness  by  a  county  or 
municipal  corporation,  853. 

to  prevent  the  maintenance  of  obstructions  In  navigable  rivers, 
693. 
INNKEEPERS,  theft  from  guests,  liability  for,  883. 
INSURANCE,  insurable  interest,  necessity  for  and  what  creates, 
229,  230. 

keeping  inflammable  or  combustible  materials,  when  avoids,  641. 

ownership,  entire,  unconditional,  and  sole,  what  is,  28. 

proofs  of  loss,  objection  to,  when  waived,  785. 

proofs,  waiver  of  presumed  from  failure  to  make  objections,  144. 

sole  and  unconditional  ownership,  what  is,  606,  607. 

JUDGMENT,  as  evidence  of  the  amount  of  the  debt  In  actions  be- 
tween other  parties,  45. 

vacating  for  fraud,  surprise,  or  excusable  neglect,  549. 
JUDICIAL  SALES,  grounds  for  setting  aside  in  equity,  134. 

subrogation  of  purchaser  at  to  the  rights  of  the  creditor,  134. 

LEGACIES,  lapse  of,  537. 

LETTERS,  property  rights  of  the  writer  and  receiver  of,  619. 
LIEN  of  corporation  upon  stock,  by-laws  cx'eating,  whether  valid, 
394. 
of  corporation  upon  stock  for  the  payment  of  stockholders'  debts, 

393-395. 
of  corporation  upon  stock,  to  what  debts  extends,  395. 
LIMITATIONS,  statutes  of,  new  promise,  evidence  to  show  to  what 
debt  it  refers,  293. 

MARRIED  WOMEN,  after-acquired  title,  estoppel  against  asserting, 
when  does  not  arise  from  a  deed  Intended  to  release  dower, 
172. 

agency  of  husband,  estoppel  to  deny,  176,  177. 

community  property,  estoppel  to  deny  effect  of  husband's  contract 
respecting,  171. 

covenant  of  warranty,  whether  estopped  by,  170,  171. 
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HARRIED  WOMEN,  creditors  of  husband,  when  protected  against 

claims  of,  175.  176. 
deed  of  not  acknowledged  in  conformity  with  the  law  creates  no 

estoppel,  170. 
defectively  acknowledged  conveyances,  ratification  of,  172. 
disability  of  to  contract,  118. 

disability,  statutes  removing,  effect  of  in  binding  by  estoppel,  171. 
Indorsement  of  notes  by,  estoppel  to  deny  effect  of,  178. 
estoppel  against  by  deed  cannot  arise  when  deed  is  improperly 

executed,  170. 
estoppel  against,  by  judgment,  169. 
estoppel  against,  collateral  attack  upon,  169. 
estoppel  against,  setting  aside  because  of  their  coverture,  169. 
estoppel  arising  from  abandonment  of  husband's,  184. 
estoppel  arising  from  claiming  the  fruits  of  a  judgment,  169. 
estoppel  arising  from  execution  of  a  mortgage  In  blank,  173,  174. 
estoppel  arising  from  execution  of  conveyances,  170,  171. 
estoppel  arising  from  living  apart  from  their  husbands,  184,  185. 
estoppel  arising  from  permitting  husband  to  use  their  property  as 

his  own,  175. 
estoppel. arising  from  procuring  a  person  to  purchase  an  Invalid 

mortgage,  173. 
estoppel  as  against  husband's  creditors,  175. 
estoppel  by  contracting  or  conveying  as  if  unmarried,  182-185. 
estoppel  by  contracts  beyond  their  capacity  to  make,  180. 
estoppel  by  declarations  and  conduct  of  husbands  in  their  pres- 
ence, 181. 
estoppel  by  deed  in  which  husband  does  not  join,  180. 
estoppel  by  illegal  or  void  contracts,  180. 
estoppel  by  matter  in  pais,  what  necessary  to,  178. 
estoppel  by,  representing  themselves  to  be  unmarried,  182-185. 
estoppel  by  representations,  conduct,  or  silence,  178. 
estoppel  fi-om  execution  of  promissory  notes,  177. 
estoppel  from  permitting  property  to  stand  in  the  name  of  the 

husband,  175. 
estoppel,  statutes  removing  disability,  effect  of,  169. 
estoppel  to  assert  that  grantee  was  not  named  in  a  deed  wh^i 

executed,  172. 
estoppel  to  assert  their  coverture,  181. 

estoppel  to  claim  dower  after  executing  a  defective  release  of,  172. 
estoppel  to  deny  agency  of  husband,  170,  177. 
estoppel  to  deny  recitals  in  mortgages,  172,  173. 
estoppel  to  deny  that  moneys  were  borrowed  for  their  beiieflt» 

173. 
estoppel  to  deny  the  truth  of  recitals  in  a  deed,  171. 
estoppel  to  dispute  parol  partition  of  land,  181. 
fraud,  estoppel  arising  from,  178,  179. 
fraud  in  representing  themselves  to  be  unmarried,  188. 
fraudulent  representations,  estoppel  arising  from,  179. 
husband  may  be  made  agent  for  management  of  separate  estate 

of,  177. 
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HARRIED  WOMEN,  judgment  against  by  default,  effect  of  as  es- 
toppel, 169. 
living  separate  from  their  husbands  and  conveying  or  contracting 
as  unmarried  veomen,  estoppel  arising  from,  182-185. 

mortgage,  estoppel  by  recitals  in,  172,  173. 

mortgage,  recitals  in,  when  not  bound  by,  174. 

parol  partition  of  land  made  by  husband,  181. 

real  estate  of,  unacljnowledged  deeds  and  contracts  cannot  affect, 
170. 

resulting  trusts,  enforcing  as  against  husband's  creditors,  176. 

silence,  estoppel  by,  179. 

trust  deeds,  estoppel  by,  173. 
MECHANICS'  lilENS,  statement,  failure  to  file  does  not  waive  the 
lien,  632. 

statement,  sufficiency  of,  632. 

statutes  creating,  whether  should   be  strictly   or  liberally    con- 
strued, 632. 
MORTGAGE,  assignment  of  by  transfer  of  indebtedness,  61L 

assignment  of,  failure  to  place  on  record,  511. 

married  women,  when  estopped  by  recitals  In,  172-174. 
MUNICIPAL  CORPORATIONS,  drainage,  imperfect,  llabUity  for, 
868. 

liability  of  for  cutting  ditches  and  dikes,  868. 

liability  of  for  damages  consequent  upon  grading  or  otherwise  im- 
proving streets,  868. 

notice  to  agents  of,  514. 

powers  of  must  be  expressly  granted  or  fairly  Inferable  from 
those  expressly  granted,  826. 

powers  of,  notice  of  must  be  talcen  by  persons  contracting  witb, 
826,  853. 

Streets,  liability  of  for  defective,  514. 

surface  waters,  liability  of  for  collecting  in  channels  and  casting 
upon  lands  of  a  private  proprietor,  868. 

NATIONAL  BANKS,  have  no  lien  against  stocls  for  the  payment  of 
their  debts,  395,  396. 

transfers  of  stoclc  of,  how  may  be  made,  396. 
NAVIGABLE  STREAMS,  attorney  general,  power  of  to  file  infor- 
mations at  law  and  bills  in  equity  to  protect  from  obstruction, 
694. 

boom  companies,  liability  of  for  obstructing,  697 

bridges  across,  duty  of  owners  of,  700. 

carriers,  whether  may  maintain  actions   for  obstruction  of,  698, 
700. 

damages  for  obstruction,  private  actions  for,  696,  698. 

debris,  deposit  of  in,  private  persons,  who  may  maintain  actions 
for,  696. 

equity,  remedy  in  to  prevent  the  creating  or  continnance  of  pub- 
lic nuisances,  694. 

Indictment  is  a  proper  remedy  for  a  public  nniaance  tall,  683. 
Am.  St.  Rip.,  Vou  LVII.— 61 
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NAVIGABLE  STREAMS.  Injunction  on  behalf  of  private  persons  to 

prevent  obstruction  of,  695. 

Injunction  to  prevent  obstruction  of,  G94. 

mills  obstructing  or  polluting  by  casting  waste  materials  In,  698. 

piles  and  bridges  in  or  over,  private  persons,  who  may  maintain 
actions  for,  69G. 

obstructions  of  in  front  of  plaintiff's  premises,  whether  constitute 
a  special  damage  to  him,  701. 

nuisance  In,  equity  may  interfere  to  prevent,  694. 

nuisance  in,  what  deemed  to  create,  694. 

sewers  discharging  into,  private  persons,  when  may  maintain  ac- 
tions for,  700.  701. 

special  damages  to  private  persons   entitling   them  to  relief  l>e- 
cause  of  obstructions  in,  695. 

special  damages  to  private  persons  entitling  them  to  relief,  illus- 
trations of,  695. 

special  damages  to  private  persons  for  obstructions  in,  what  are, 
696,  697. 

special  damages  to  owners  of  landings  and  wharves,  695. 

unlawful  obstructions  in  are  public  nuisances,  693. 

unlawful  obstructions  in,  indictment  against    persons  maintain- 
ing, 693. 

vessels,  owners  of  whether  may  maintain  actions  for  obstrue- 
tious  in,  698. 

wharves,  owners  of,  whether  may  maintain  actions  for  obstruc- 
tions In,  696,  700. 
NEGLIGENCE,  of  a  driver  is  not  imputable  to  a  third  person  rid- 
ing with  him,  360. 

on  the  part  of  street  railways,  what  is,  600,  601. 
NEGOTIABLE  INSTRUMENTS,  indorsement  of  with  contract  of 
guaranty,  562. 

ixchange,  stipulation  as  to,  effect  of  upon  negotiability,  253,  273. 

waiver  of  demand  or  notice,  when  inferable,  488. 
NEW  TRIAIi,  misconduct  of  jurors  as  ground  for,  878. 
NOTICE,  of  facts  in  a  chain  of  title,  555. 

of  unrecorded  deeds,  when  implied,  555. 

to  an  attorney,  when  imputable  to  his  client,  914-919. 

what  is  equivalent  to,  555. 
NUISANCES,  public,  obstructions  in  navigable  rivers  are,  693. 

public,  special  damages  entitling  private  persons  to  maintain  an 
action  for.  695-701. 

OLEOMARGARINE,  statutes  restraining  or  suppressing  manufac- 
ture or  sale  of  are  valid  though  applied  as  against  interstate 
commerce,  893,  894. 

PARENT  AND  CHILD,  custody  of  child,  contract  of  parent  respect- 
ing, 223. 
PARTNERSHIP,  attachment,  mode  of  levying  on  partner's  interest 
in  firm  property,  438. 
attachment  of  under  writ  against  one  partner  only,  442. 
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PARTNERSHIP,  conversion  of   property  by  levy  of   writ  against 

one  partner,  441. 
execution  against  homestead  property  held  by  a  partnership,  438. 
execution  against  one  partner  only,  effect  of  sale  under,  440. 
execution  against  one  partner  only,  levy  of  must  be  restricted  to 

his  interest.  441. 
execution  against  one  partner  only,    levy  under,    how    may  be 

made,  440. 
execution  against  one  partner  only,  specific  chattels,  whether  may 

be  levied  on,  440. 
execution  against  one  partner  only,  title  passing  by  sale  under, 

441. 
execution,,  exemptions  in  favor  of  partners,  437. 
execution  for  individual  debts,  interest  of  member  is  subject  to, 

437. 
execution,  possession  which  may   be  taken    under   on    levying 

against  one  partner,  4.S9. 
execution,  taking  exclusive   possession  under   writ   against  one 

partner  only,  cases  denying  right  to,  439. 
execution  sale,  priority  of  writs  against  firm  and  writs  against 

individual  members  thereof,  443. 
execution  sale,  purchaser  under  writ  against  one  partner  only, 

possession,  whether  may  be  delivered  to,  441. 
execution  sale,  title  of  purchaser  at,  441. 
execution  sale,  under  writ  against  all  the  partners,  but  not  for  a 

firm  debt,  442. 
Interest  of  each  partner  in  partnership  property,  438. 
possession  of  personal  chattels,  whether  may  be  delivered  under 

execution  sale  against  one  partner  only,  442. 
possession  which  oflicer  may  take  under  writ  against  one  part' 

ner  only,  439. 
priority  as  between  firm  and  Individual  creditors,  425,  43j3. 
real  property,  held  in  name  of  partners,  presumption  as  to  title  of, 

G56,  657. 
real  property  of,  how  held,  436. 

real  property  of.  interest  of  member  in,  how  levied  upon,  436. 
real  property  of,  may  be  appropriated  to  firm  debts,  436. 
surviving  partner,  compensation  for  services  when  entitled  to, 

156. 
PATENT  RIGHTS,  state  regulations  respecting,  when  valid,  330. 
state  statutes  respecting  sale  of  and  form  of  obligations  given 

for  the  purchase  price,  330,  331. 
PLEADINGS,  variances  in,  when  not  material,  868. 
PRESCRIPTION,  highways,  establishment  of  by,  746-764. 
PRESIJIMPTION,  respecting  the  laws  of  another  state,  58. 
PRINCIPAL  AND  AGENT,  unknown,  and  unauthorized  representa* 

tlons  of  agent,  when  bind  principal,  431. 
PURCHASER,  innocent,  who  is  not,  134. 

RAILWAYS,  care  required  by  toward  passengers,  795. 
crossing  in  streets,  duties  of  at,  781. 
negligence,  failure  to  stop,  look,  and  listen  at  crossings,  621. 
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RECEIVERS,  appointment  of,  when  proper,  219. 

notice  of  application  for  appointment  of,  wlien  necessary,  219. 
RESCISSION  of  contract  of  purchase  because  of  fraudulent  repre* 
sentations,  481. 

SALES,  by  description,  warranty  arising  from,  568. 
SEAL,  otficlal,  omission  of,  950. 

official,  what  may  be  received  as,  950. 
SHERIFFS,  justification  of,  process  valid  on  its  face  la  sufficient 

for,  740. 
STATUTORY  REMEDIES,  when  exclusive  and  when   concurrent, 

846. 
STOPPAGE  IN  TRANSITU,  right  of,  on  what  depends  and  how 

long  continues,  926. 
STREET  RAILWAYS,  right  of  way  of  as  against  pedestrians  and 

vehicles,  73.5. 
SUBROGATION,  volunteer,  who  Is  not  within  the  rules  of,  662. 
SUNDAY  LAWS,  interstate  commerce,  when  may   be  affected  by, 

838. 

TELEGRAPH  CORPORATIONS,  mental  suffering  arising  from  de- 
lay in  delivering  messages,  whether  liable  for,  308. 

TORT  FEASORS,  contribution  between,  when  will  not  be  awarded* 
725. 

TRUSTS,  ex  maleflcio,  when  arises,  203. 
resulting,  when  arise,  858. 

USURY,  conflict  of  laws  respecting,  which  prevails,  488. 

WILLS,  alterations  in,  attestations  of,  how  may  be  made,  40. 
appeal  from  decree  admitting  to  probate,  who  may  take,  140. 
conflict  of  laws,  validity  of,  whether  to  be  determined  by  the  law 

in  force  at  the  date  of  their  execution,  617. 
equitable  conversion  by,  when  takes  place,  683. 
extrinsic  evidence  to  explain,  683. 
Interlineations  or  erasure  in,  effect  of  as  a  revocation  or  altera' 

tion,  140. 
letters  and  other  papers,  when  given  effect  as,  202,  203. 
postlnimons  child,  intention  to  disinherit,  when  shown  by  the 

will,  161. 
postliumous  child,  revocation  of  will  by  birth  of,  162. 
precatory  trusts,  when  created  by,  203. 
wife  of  testator,  influence  which  she  may  properly  «xMt  vrer 

him,  203. 
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ACTIONS. 

1.  STATUTORY  CAUSE  OF  ACTION— FORM  OF  REMEDY.— 
Where  a  statute  gives  a  right  of  action  without  providing  the  mode 
of  recovery,  an  action  of  debt  ordinarily  lies,  but  the  form  of  the 
action  may  be  adapted  to  the  nature  of  the  case  and  modeled  ac- 
cording to  the  distinctions  of  the  common  law,  and  may,  therefore,  if 
the  nature  of  the  wrong  or  injury  so  requires,  be  assumpsit,  tres- 
pass, or  case.    (Maple  v.  John,  839.) 

2.  STATUTES  ALLOWING  ACTION  FOR  INJURIES  ON  DE- 
FECTIVE HIGHWAYS  —  CONSTRUCTION.— A  statute  giving  a 
right  of  action  against  counties  and  townships  in  favor  of  a  person 
who,  "without  contributing  negligence  on  his  part,"  sustains  dam- 
ages by  reason  of  defective  bridges  or  highways,  does  not  declare  a 
rule  either  of  pleading  or  of  evidence,  but  simply  a  rule  of  right.  It 
does  not  change  the  rule  of  pleading,  or  shift  the  burden  of  proof  as 
to  cases  falling  within  its  terms,  but  simply  brings  a  class  of  cases 
within  the  operation  of  the  common  law  of  negligence  which  hitherto 
had  been  without  it.  Hence,  a  plaintiff  suing  for  damages  for  inju- 
ries caused  by  such  defects  need  not  allege  or  prove  that  he  was  not 
negligent,  and  the  defendant,  if  he  relies  upon  contributory  negli- 
gence, must  allege  and  prove  it.    (Reading  Township  v.  Telfer,  355.) 

See  Cotenancy,  5,  6;  Estates,  2;  Insurance,  18-22;  Judgments. 

ADULTERY. 
See  Marriage  and  Divorce,  8. 

ADVANCEMENTS. 
See  Parent  and  Child,  4. 

ADVERSE  POSSESSION. 
Bee  Deeds,  4. 

AFFIDAVITS. 
See  Contempts,  2,  3;  Contracts,  18. 

AGENCY. 

1.  AGENCY.— NOTICE  OR  KNOWLEDGE  coming  to  an  em- 
ployd  In  the  line  of  his  service  is  notice  to  the  principal.  (Higman  ▼. 
Camody,  33.) 

2.  AGENCY  —  CONFLICT  OF  LAWS— DELIVERY  OP  IN- 
STRUMENT  IN  ANOTHER  STATE.— It  is  the  law  of  this  State 
which  must  determine  the  authority  of  an  agent,  as  well  as  the  va- 
lidity of  an  obligation  which  the  agent,  as  such,  seeks  to  impose 
upon  his  principal  by  the  delivery,  in  another  state,  of  an  instru- 

(965) 
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ment  signed  by  his  principal  In  this  state.  If  the  agent  has  no  pow- 
er to  deliver  it  here,  he  has  no  power  to  deliver  it  there.  (Freeman's 
Appeal,  112.) 

3.  PRINCIPAL  AND  AGENT— RESCISSION  BECAUSE  OF  UN- 
AUTHORIZED AGREEMENT  OF  AGENT.— If  an  agent  employed 
to  sell  real  property  makes  an  unauthorized  agreement  or  representa- 
tion to  induce,  and  which  does  induce,  a  purchase,  the  purchaser  be- 
lieving that  the  agent  had  authority  to  make  it,  and  the  principal 
having  no  knowledge  that  it  had  been  made,  the  purchaser  on  a 
breach  of  such  agreement  has  the  right  to  rescind  the  purchase  and 
recover  tlie  money  paid.  The  principal  cannot  retain  what  is  bene- 
ficial in  the  transaction  and  reject  what  is  onerous.  (Rackemann  v. 
Riverbank  Imp.  Co.,  427.) 

4.  A  PRINCIPAL  REJECTING  THE  MEANS  BY  WHICH  HIS 
AGENT  PROCURED  A  CONTRACT  entitles  the  other  party  to  re- 
scind, whether  the  unauthorized  act  of  the  agent  was  fraudulent  or 
was  merely  a  matter  of  warranty  or  promise.  (Rackemann  v.  River- 
bank  Imp,  Co.,  427.) 

5.  AGENCY— EVIDENCE  OF.— Although  agency  cannot  be 
proved  by  declarations  of  an  alleged  agent,  yet  he  is  a  competent 
witness  to  prove  the  agency,  and  his  testimony  cannot  be  restricted 
to  the  mere  words  used  by  the  principal,  but  is  admissible  generally 
on  the  whole  subject.    (Lawall  v.  Groman,  662.) 

6.  PRINCIPAL  AND  AGENT— CRIMINAL  ACT  OF  THE  LAT- 
TER, WHEN  AFFECTS  THE  FORMER.— If  an  agent  procures  a 
contract  by  bribing  a  member  of  a  board  of  education  to  attend  a 
meeting,  his  principal,  though  ignorant  of,  and  not  consenting  to, 
this  wrongful  act,  is  affected  by  it  to  the  extent  that  he  cannot  en- 
force the  contract  so  secured.    (Honaker  v.  Board  of  Education,  847.) 

7.  PRINCIPAL  AND  AGENT.— If  an  agent  acquires  personal 
property  with  the  funds  of  his  principal,  it  may  be  followed  into  the 
hands  of  a  third  person,  though  innocent,  having  no  notice  of  the 
right  of  the  principal,  who  purcliased  for  value,  because  a  third  per- 
son cannot  get  any  better  title  than  the  agent  had.  (Stevenson  v. 
Kyle,  854.) 

8.  PRINCIPAL  AND  AGENT.— IF  AN  AGENT  SELLS  PROP- 
ERTY OF  HIS  I'RINCIPAL  TAKING  IN  PAYMENT  AN  ORDER 
IN  HIS  OWN  NAME  given  by  the  purchaser  upon  another  person, 
which  the  latter  had  agreed  to  accept,  because  the  agent  owed  him, 
and  in  tlie  belief  tliat  he  could  satisfy  tlie  order  by  giving  credit  to 
the  agent  for  the  amount  thereof,  such  order  is  equitably  the  prop- 
erty of  the  principal,  and  he  may  recover  the  amount  thereof  from 
the  acceptor,  though  the  latter  has  already  credited  it  upon  the  obli- 
gation due  to  him  from  the  agent  in  ignorance  of  the  existence  of 
the  rights  of  the  principal.    (Stevenson  v.  Kyle,  854.) 

See  Bailment,  3;  Instructions,  2;  Insurance,  2,  3,  5-8;  Joint  Liability, 
2,  3;  Municipal  Corporations,  4;  Negotiable  Instruments,  16;  Sure- 
tyship, 2. 

ALTERATION  OF  INSTRUMENTS. 

'  ALTERATION  IN  WRITINGS,  WHEN  DOES  NOT  AVOID 
THEM,  THOUGH  MATERIAL.— An  alteration  in  a  written  eon- 
tract  after  its  execution,  though  in  a  respect  material  to  it,  made  in 
good  faith,  to  correct  it  and  to  more  nearly  conform  it  to  the  agree- 
ment of  the  parties,  and  where  such  alteration  could  not  possibly 
prejudice  the  other  party,  does  not  avoid  the  contract.  (Lee  v.  But- 
ler, 466.) 

See  Negotiable  Instruments,  7. 
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ANTENUPTIAL  CONTRACTS. 
See  Marriage  and  Divorce,  9. 

APPEAL. 

1.  APPBA1>-WHAT  IS  NOT  A  SPECIFIC  ASSIGNMENT  OP 
ERHOR.~A  rule  of  court  requiring  specific  assignments  of  error 
Is  violated  by  an  assignment  of  error  to  the  effect  that  the  charge 
of  the  trial  court,  talien  as  a  whole,  was  not  a  full  and  fair  presen- 
tation of  appellant's  claims,  or  of  the  questions  of  law  involved,  as 
this  is  a  mere  general  assignment  of  alleged  error.  (Kimberly's  Ap- 
peal, 101.) 

2.  RECEIVERS— APPELLATE  PRACTICE.— If,  after  a  receiver 
is  appointed,  a  judgment  creditor  appears  by  attorney  and  is  per- 
mitted to  and  does  intervene  and  move  to  set  aside  the  order  ap- 
pointing the  receiver  and  to  dismiss  the  proceedings,  and  his  motion 
is  denied  and  motion  for  a  new  trial  filed  and  overruled,  he  has  a 
right  to  appeal.    (State  v.  Union  National  Bank,  209.) 

3.  APPELLATE  PRACTICE— WAIVER  OF  ERROR.— If  no  ob- 
jection to  the  sufficiency  of  the  facts  alleged  is  pointed  out,  an  as- 
signment  of  error  that  the  trial  court  erred  in  overruling  a  demurrer 
to  the  complaint  is  waived  on  appeal.    (Callaway  v.  Mellett,  238.) 

4.  APPELLATE  PRACTICE— DUPLICITY  IN  PLEADING.— If 
the  facts  pleaded  may  be  construed  as  proceeding  upon  different 
tlieories  in  the  statement  of  a  cause  of  action,  the  construction  plac- 
ed upon  them  by  the  trial  court  is  the  theory  upon  which  they  must 
be  considered  on  appeal.    (Callaway  v.  Mellett,  238.) 

5.  APPELLATE  PRACTICE— PRESUMPTION  AGAINST  ER- 
ROR.— If  an  instruction  complained  of  has  been  lost  or  does  not  ap- 
pear in  the  record,  it  will  be  presumed  to  have  been  free  from  eiTor. 
(Jordan  v.  Benwood,  859.) 

6.  APPELLATE    PROCEDURE— ERRORS,     WHEN    MAY     BE 

DISREGARDED.— Though  the  instructions  given  to  the  jury  were 
erroneous,  the  judgment  will  not  be  reversed  if  the  conclusion  reach- 
ed by  the  verdict  was  sustained  by  the  decided  or  plain  preponder- 
ance of  the  testimony.     (Cunningham  v.  Bucliy,  878.) 

See  Contempt,  4;  Highways,  7;  Instructions,  3;  Judgment,  12;  Juris- 
diction, 1;  Negligence,  12;  Pleading,  1;  Wills,  4. 

ARBITRATION  AND  AWARD. 

1.  DEFINITIONS— THERE  IS  A  DISTINCTION  BETWEEN 
API'RAISERS  AND  ARBITIIATOES.— Persons  selected  to  value 
property  sold  are  simply  appraisers,  and  not  arbitrators,  as  arbitra- 
tion is  properly  the  submission  of  a  matter,  in  controversy  or  dispute 
between  the  parties,  to  the  decision  of  one  or  more  persons.  (Guild  v. 
Atchison,  Topeka  etc.  R.  R.  Co.  312.) 

2.  ARBITRATION  AND  AWARD  —  APPRAISERS  —  REVOCA- 
TION OF  AUTHORITY.— A  mere  naked  ai-bitration  is  generally  held 
revocable  at  the  pleasure  of  either  party  at  any  time  before  an  award 
is  made;  but  if  there  is  an  agreement  for  a  valid  consideration  for 
the  purchase  and  sale  of  lands,  or  chattels,  to  be  appraised  by  third 
parties,  and  if  such  appraisement  is  rather  an  incident  of  the  con- 
tract than  a  single  subject  of  agreement  between  the  parties,  one 
party  cannot  retain  an  advantage  gained  by  the  contract  and  revoke 
the  authority  of  the  appraisers.  (Guild  v.  Atchison,  Topeka  etc.  R.  R. 
Co.,  312.) 

3.  ARBITRATION  AND  AWARD— WHEN  AUTHORITY  OP 
APPRAISERS  CANNOT  BE  REVOKED.- After  a  contract  for  the 
purchase  and  sale  of  lands,  at  a  price  to  be  fixed  by  appraisers,  to  be 


968  Index. 

Belected  by  the  parties,  has  been  executed  upon  the  consideration  of 
a  settlement  of  past  differences,  and  where  such  appraisers  are  after- 
ward named  in  accordance  with  the  provisions  of  the  contract,  and  a 
majority  of  them  malce  a  valuation  of  the  property,  the  authority  of 
the  appraisers  cannot  be  revoked  at  the  pleasure  of  one  of  the  par- 
ties, for  the  contract  is  then  complete  in  all  its  parts  and  enforce- 
able specifically.  Such  persons,  appointed  to  fix  a  value,  are  merely 
appraisers,  though  they  are  denominated  in  the  contract  as  "arbi- 
trators."   (Guild  V.  Atchison,  Topeka  etc.  R.  R.  Co.,  312.) 

4.  ARBITRATION  AND  AWARD— SETTING  ASIDE  AP- 
PRAISEMENT.—IF  FRAUD,  MISTAKE,  OR  MISCONDUCT  OF 
API'RAISERS  is  relied  upon  as  a  ground  for  setting  aside  an  ap- 
praisement of  lands  made  by  them,  it  must  be  pleaded,  where  they 
are  selected  in  accordance  with  the  agreement  of  the  parties.  (Guild 
V.  Atchison,  Topeka  etc.  R.  R.  Co.,  312.) 

5.  ARBITRATION- REVOCABLE  AGREEMENT.— If  an  agree- 
ment to  arbitrate  does  not  provide  for  submitting  matters  In  dispute 
to  any  particular  person  or  tribunal  named,  but  to  one  or  more  per- 
sons to  be  eventually  chosen  by  the  parties,  It  is  revocable  by  either 
party.    (Yost  v.  McKee,  604.) 

See  Insurance,  12. 

ARREST. 

1.  ARREST  WITHOUT  WARRANT.— While    an    arrest   on    an 

exigency,  when  reasonable  grounds  of  suspicion  exist,  may  be  made 
without  a  warrant,  yet  It  is  the  duty  of  the  person  or  officer  making 
the  arrest  to  immediately  take  the  accused  before  a  magistrate  for 
formal  accusation  and  hearing.     (Burk  v.  Howley,  607.) 

2.  CRIMINAL  LAW.— WARRANTS  OF  ARREST  ARE  RE- 
QUIRED to  recite  the  offenses  charged,  but  not  with  the  same  par- 
ticularity as  an  indictment.  A  warrant  is  not  fatally  defective  be- 
cause It  merely  avers  in  general  terms  that  the  accused  has  been 
guilty  of  each  and  all  of  the  acts  forbidden  by  a  statute  designated 
therein.    (Lacey  v.  Palmer,  795.) 

ASSAULT. 

ASSAULT,  WHAT  IS  NOT.— The  firing  of  a  revolver  in  close 
proximity  to  a  person  without  pointing  It  at  him  or  intending  to 
harm  him,  but  with  an  intention  of  frightening  him,  is  not  an  as- 
sault   (Degenhardt  v.  Heller.  945.) 

ASSIGNMENT. 
See  Judicial  Sales,  1;   Mortgage,   6-9;    Negotiable   Instruments,  17; 

Statutes,  1. 

ASSIGNMENT  FOR  THE  BENEFIT  OF  OKBDITORS. 
See  Executions,  4,  5. 

ASSOCIATIONS. 

1.  BOOKMAKING    AND     POOLSELLING.— The    holding    of    a 

meeting  for  the  racing  of  horses  in  the  ordinary  manner  does  not 
render  the  association  holding  it  guilty  either  of  bookmaking  or  of 
poolselling.    (People  v.  Fallon,  492.) 

2.  GAMBLING,  WHAT  IS  NOT.— The  offering  and  paying  pre- 
miums or  prizes  by  an  association  to  the  owner  of  horses  contesting 
at  racing  held  by  such  association  is  not  gambling,  where  the  fees 
paid  to  such  association  are  put  into  its  general  fund,  and  become, 
for  the  time  being,  a  part  of  its  assets,  subject  only  to  the  obligation 
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of  the  association  to  pay  out  of  its  funds  the  sums  which  It  has  of- 
fered as  premiums  or  prizes.  Horseracing,  under  such  circum- 
stances, differs  from  that  in  which  a  stalie  is  contributed  by  the  par- 
ticipants alone.     (People  v.  Fallon,  492.) 

See  Labor  and  Trades  Unions;  Lotteries;  Statutes,  3. 

ATTACHMENT. 

1.  ATTACHMENT  OF  PARTNERSHIP  PROPERTY  UNDER 
A  WRIT  AGAINST  ONE  PARTNER  ONLY— MITIGATION  OF 
DAMAGES.— If  an  officer,  under  a  writ  against  one  partner  only, 
attaches  partnership  property,  he  cannot,  in  an  action  of  tort  against 
him  therefoi',  prove  in  mitigation  of  damages  that  he  delivered  the 
property  to  an  assignee  in  insolvency  of  the  member  against  whom 
the  writ  issued.    (Russell  v.  Cole,  432.) 

2.  GARNISHMENT— ERRORS  IN  THE  INDORSEMENT  OF 
THE  WRIT.— If  garnishment  is  duly  served  on  the  president  of  a 
bank,  after  which  part  of  the  funds  belonging  to  the  defendant  is 
permitted  to  be  drawn  out  on  checlcs,  the  bank  cannot  relieve  itself 
from  liability  by  proving  that  the  president  relied  upon  the  manner 
in  which  the  writ  was  indorsed  on  the  back.  Such  indorsement  con- 
stitutes no  part  of  the  writ,  and  the  neglect  of  the  president  to  ex- 
amine the  writ  itself  must  be  treated  as  the  neglect  of  the  bank. 
(Cook  V.  Coleman,  405.) 

3.  GARNISHMENT  BASED  UPON  A  JUDGMENT  void  for  want 
of  jurisdiction  is  ineffective.    (Oelbermann  v.  Ide,  947.) 

See  Execution,  2,  4;  Partnership,  8. 

ATTESTATION. 
See  Wills,  6,  24. 

ATTORNEY  AND  CLIENT. 

1.  ATTORNEY'S  DUTY,  UPON  WITHDRAWAL,  TO  NOTIFY 
HIS  CLIENT.— An  attorney  at  law,  engaged  to  defend  a  cause,  acts 
in  bad  faith,  where  he  abandons  it  Avithout  justifiable  cause  and 
without  giving  his  client  ample  notice  and  a  full  opportunity  to  pro- 
cure otlier  counsel  to  defend  the  case  in  court.  Hence,  no  valid  judg- 
ment by  default  can  be  legally  entered,  after  appearance  and  an- 
swer, when  such  appearance  and  answer  are  withdrawn  by  the  at- 
torney, in  bad  faith,  without  first  giving  notice  to  the  defendant;  and 
a  notice  that,  if  his  fees  are  not  ]iaid,  he  will  withdraw  from  the 
case  is  not  a  notice  that  he  will  withdraw  the  answer.  (Nichells  v. 
Nichells,  540.) 

2.  ATTORNEY'S  WITHDRAWAL  OF  ANSWER— ACT  OF  BAD 
FAITH.— An  attorney  at  law,  who  has  appeared  and  filed  an  answer 
for  the  defendant  in  a  case,  has  no  authority  to  withdraw  such  an- 
swer and  appearance,  merely  because  his  client  has  failed  to  pay  his 
fee.  Such  an  act  is  one  of  bad  faith,  and,  therefore,  beyond  the  scope 
of  an  attorney's  authority;  and  the  rule  applies  to  actions  for  divorce 
as  well  as  to  other  actions.    (Nichells  v.  Nichells,  540.) 

3.  CONTEMPT  —  DISBARMENT  —  COMPOUND  AND  UNAU- 
THORIZED PROCEEDINGS.— It  is  an  irregular  and  unauthorized 
proceeding  where  an  attorney  at  law  Is  charged  with  criminal  con- 
tempt of  court,  to  order  that  he  show  cause  why  he  should  not  be 
punished  therefor  and  be  debarred  from  practice,  to  try  him  for  the 
contempt,  and,  after  finding  him  guilty  thereof,  to  include  in  the 
sentence  therefor,  an  order  of  disbarment  from  practice.  (State  t. 
Root,  568.) 
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4.  CONTEMPT  —  DISBARMENT  —  COMPOUND  PROCEED- 
ING—UNAUTHORIZED PUNISHMENT— When  an  attorney  at 
law,  charged  with  a  criminal  contempt  of  court,  is  tried  upon  such 
charge,  and  no  other,  and  found  guilty,  the  court  has  no  authority  to 
suspend  or  disbar  him  from  practice  as  a  punishment  for  the  con- 
tempt. To  do  this,  the  accused  must  first  have  been  accorded  a  trial 
under  the  safeguards  of  the  special  statute  governing  disbarment 
proceedings.     fState  v.  Root,  5G8.) 

5.  ATTORNEY  AND  CLIENT  —  LIABILITY  FOR  NEGLI- 
GENCP].— If  an  attorney  for  a  mortgagee  is  guilty  of  negligence  in 
examining  the  title  to  ascertain  that  the  mortgage  is  a  first  lien  on 
the  property,  as  he  has  agreed  to  do,  the  mortgagee,  without  waiting 
for  tlie  mortgage  to  be  foreclosed,  is  entitled  to  at  once  recover  from 
such  attorney  the  difference  between  the  value  of  the  security  con- 
tracted for  and  that  actually  received.  The  cause  of  action  is  the 
breach  of  duty,  not  the  damages,  which  are  only  an  incident.  (La- 
wall  V.  Groman,  662.) 

6.  ATTORNEY  AND  CLIENT  —  LIABILITY  FOR  NEGLI- 
GENCE.—If  the  attorney  for  a  mortgagor  who  pays  the  fees,  under- 
talies,  on  behalf  of  the  mortgagee,  to  see  that  the  mortgage  Is  a  first 
lien  on  the  property,  he  is  bound  to  perform  that  duty  with  ordinary 
and  reasonable  skill  and  care  in  his  profession,  and  is  liable  for  neg- 
ligence in  that  respect.    (Lawall  v.  Groman,  662.) 

7.  ATTORNEY  AND  CLIENT— EVIDENCE  OP  RELATION- 
SHIP.—The  fact  that  the  attorney  for  a  inortgagor  also  acts  for  the 
)nortgagee  in  lieeping  the  mortgage  and  placing  it  on  record  and  in 
agreeing  to  search  the  title  and  record  in  reference  to  liens  is  suffi- 
cient to  establish  the  relationship  of  attorney  and  client  between 
them.     (Lawall  v.  Groman,  662.) 

8.  ATTORNEY  AND  CLIENT.— ADVERSE  INTERESTS,  to  be 
amicably  adjusted,  may  be  represented  by  the  same  counsel,  though 
the  oases  in  which  this  may  be  done  are  exceptional  and  never  en- 
tirely free  from  danger  of  conflicting  duties.  Thus,  the  same  at- 
torney may  represent  both  borrower  and  lender,  upon  mortgage  or 
similar  security,  upon  a  mutual  understanding  between  the  parties, 
altliough  the  former  only  is  expected  to  pay  the  fees.  (Lawall  v. 
Groman,  662.) 

9.  ATTORNEY  AND  CLIENT— RELATIONSHIP  AND  EVI- 
DENCE TO  ESTABIilSH.— The  payment  of  a  fee  is  the  most  usual 
and  weighty  item,  of  evidence  to  establish  the  relationship  of  client 
and  attorney,  but  it  is  by  no  means  indispensable.  The  essential 
feature  of  the  professional  relation  is  the  fact  of  employment  to  do 
something  in  the  client's  behalf.  There  must  be  an  agreement,  ex- 
press or  implied,  for  compensation,  but  whether  payment  is  made 
in  part  or  in  Avhole  by  retainer  in  advance  is  not  material,  nor  is 
it  even  indispensable  that  tlie  compensation  should  be  assumed  by 
the  client,  but,  ordinarily,  it  is  so  from  the  nature  of  the  employment, 
which,  in  the  vast  majority  of  cases,  involves  the  guarding  or  en- 
forcement of  the  client's  interest  against  an  adverse  one  and  is, 
therefore,  exclusive.     (Lawall  v.  Groman,  662.) 

10.  ATTORNEY  AND  CLIENT— EVIDENCE  OF  NEGLIGENCE 
—DECLARATIONS.— In  an  "action  by  a  mortgagee  against  an  attor- 
ney to  recover  for  the  latter's  negligence,  declarations  made  by  the 
mortgagor  are  not  admissible  in  evidence,  in  the  absence  of  proof 
of  fraud  and  collusion  between  him  and  such  attorney.  (Lawall  v. 
Groman,  662.) 

11.  NOTICE.— A  CLIENT  IS  NOT  CHARGED  with  notice  of  a 
fraud  or  wrong  to  which  his  attorney  was  a  party  while  employed 


Index.  971 

by  another,  becanse  It  Is  almost  certain  that  the  attorney  will  con- 
ceal such  fraud  or  other  wrong.    (Melms  v.  Pabst  Brewing-  Co.,  899.) 

12.  NOTICE  TO  AN  ATTORNEY  IS  NOTICE  TO  HIS  CLIENT 
in  regard  to  any  matter  in  which  he  is  engaged,  and,  where  the  pur- 
chaser employs  the  same  attorney  as  his  vendor,  he  will  be  affected 
with  notice  of  whatever  such  attorney  acquired  notice  of  in  his  ca- 
pacity of  attorney  for  either  the  vendor  or  purchaser  in  the  transac- 
tion in  which  he  was  so  employed.  (Melms  v.  Pabst  Brewing  Co., 
899.) 

IS.  NOTICE  TO  AN  ATTORNEY— WHEN  NOT  NOTICE  TO 
HIS  CLIENT.— If  an  attorney,  while  conducting  a  transaction,  ac- 
quires knowledge  which  it  would  be  a  breach  of  professional  confi- 
dence for  him  to  disclose,  and  he  is  subsequently  employed  by  an- 
other person,  the  latter  is  not  chargeable  with  the  knowledge  thus 
acquired  and  possessed  by  the  attorney.  (Melms  v.  Pabst  Brewing 
Co.,  899.) 

14.  VENDOR  AND  PURCHASER  EMPLOYING  THE  SAME  AT- 
TORNEY- WHEN  NOT  CHARGED  WITH  HIS  KNOWLEDGE.— 
If  a  person,  intending  to  purchase  real  property,  employs  the  attor- 
ney of  his  vendor  to  act  as  his  attorney,  and  such  attorney  has,  in  his 
previous  employment  by  the  vendor,  obtained  knowledge  of  facts  on 
account  of  wiiich  the  title  of  the  latter  may  be  impeached,  It  Is  not  to 
be  expected  that  he  will  disclose  such  knowledge  to  the  purchaser, 
and  the  latter  is  not  chargeable  therewith.  (Melms  v.  Pabst  Brewing 
Co.,  899.) 

See  Contempt,  4,  6,  8,  9,  11,  12;  Equity,  2;  Judgment,  13,     14;  Negli- 
gence, 6;  Receivers,  6. 

AUCTIONS. 

1.  AUCTIONS— PUPFERS.—The  employment  of  puffers  by  own- 
ers selling  at  auction  with  a  view  to  raise  the  price  on  bona  fide  bid- 
ders is  a  fraud  upon  them,  aud  such  sale  may  be  avoided  at  the  op- 
tion of  the  purchaser.     (Flaonery  v.  Jones,  648.) 

2.  AUCTIONS— SECRET  BIDS.— If  an  owner  of  property  adver- 
tises it  for  sale  at  public  auction,  upon  condition  that  the  highest 
bidder  shall  be  the  purcliaser,  and  that  the  property  shall  be  sold 
without  reserve,  any  secret  bid  made  by  such  owner  invalidates  the 
sale  at  the  option  of  the  purchaser.    (Flannery  v.  Jones,  648.) 

3.  AUCTIONS.— AN  AUCTIONEER  MAY  FAIRLY  AND  SE- 
CRETLY BID  for  a  third  person  who  employs  him,  but  not  for  the 
owner;  nor  can  such  owner  employ  a  tliird  person  to  secretly  bid  for 
him  as  against  a  bona  fide  bidder.     (Flannery  v.  Jones,  648.) 

4.  AUCTIONS— FRAUD.— If  a  public  sale  at  auction  is  tainted 
witli  fraud,  a  bona  fide  purchaser  may  avoid  it,  although  the  prop- 
ertv  is  actually  worth  what  he  has  bid  tor  it.  (Flannery  v.  Jones, 
648.) 

5.  AUCTIONS  — FICTITIOUS  BIDDING  —  EVIDENCE.— In  an 
action  to  set  aside  a  public  auction  sale,  on  the  ground  of  fraud  by 
secret  and  fictitious  bidding,  evidence  tliat  such  bidding  at  such  sales 
is  customary,  is  inadmissible.     (Flannery  v.  Jones,  648.) 

6.  AUCTIONS— SECRET  BIDS.— If  an  auctioneer  conducting  a 
public  auction  sale  announces  on  behalf  of  the  owner  of  the  prop- 
erty sold,  that  it  is  to  be  sold  to  the  highest  bidder  without  reserve^ 
and  then  secretly  bids  for  one  of  the  owners,  the  sale  may  be  avoid- 
ed by  a  bona  fide  bidder  to  whom  the  property  is  knocked  down. 
(Flannery  v.  Jones,  648.) 
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BAILMENTS. 

1.  BAILMENTS  FOR  HIRE— DEGREE  OF  OARE  REQUIRED. 

A  bailee  for  hire  must  exercise  that  degree  of  care  in  respect  to  the 
property  bailed  which  a  man  of  average  prudence  and  diligence  would 
bestow  upon  his  own  lilie  property  under  like  conditions,  and  which 
is  denominated  ordinary  care,  and  he  is  also  liable  for  ordinary  neg- 
ligence.    (Higman  v.  Camody,  33.) 

2.  BAILMENTS  —  KNOWLEDGE  OF  DEFECTS  —  NEGLI- 
GENCE.—A  bailee  for  hire  wLio  acquires  linowledge  of  a  dangerous 
defect  in  the  thing  bailed  arising  after  the  bailment  has  no  right  to 
further  rely  upon  the  bailoi-'s  statement  that  the  thing  bailed  was  all 
right  and  in  good  condition  at  the  time  of  the  bailment.  The  bailee, 
upon  acquiring  such  knowledge,  must  discontinue  the  use  of  the 
thing  bailed,  and  repair  it  himself,  or  inform  the  bailor  of  the  defect 
and  thus  put  the  responsibility  on  him.  Not  doing  this,  and  contin- 
uing the  use  of  the  thing  bailed  in  its  dangerous  condition,  he  is 
guilty  of  negligence,  although  the  condition  of  the  thing  bailed  in 
other  respects  may  have  been  bad  at  the  time  the  bailment  was 
made.    (Higman  v.  Camody,  33.) 

3.  BAII;MENT— SECRET  INSTRUCTIONS  TO  AGENT— EVI- 
DENCE.—In  an  action  against  a  bailee  for  hire  to  recover  damages 
to  the  thing  hired,  evidence  of  secret  instructions  given  by  the  bailee 
to  his  agent  who  made  the  contract  of  bailment,  is  not  admissible,  un- 
less the  bailor  had  notice  of  such  Instructions.  (Higman  v.  Camody, 
S3.) 

4.  BAILMENTS— EVIDENCE.— In  an  action  against  a  bailee  for 
hire  to  recover  damages  for  injury  to  a  barge  hired,  the  fact  that 
evidence  that  such  barge  was  defective  in  construction  in  not  being 
strengthened  by  "rift  bolts"  is  admitted,  does  not  admit  evidence 
that  greater  care  should  be  exercised  in  loading  such  a  barge,  as  this 
is  a  matter  of  inference  for  the  jury  from  the  absence  of  such  bolts 
and  the  testimony  as  to  their  utility.    (Higman  v.  Camody,  33.) 

5.  BAILMENTS  FOR  HIRE— BURDEN  AND  SHIFTING  OF 
PROOF.— In  an  action  by  a  bailor  against  a  bailee  for  hire  to  recover 
for  the  destruction  of,  or  injury  to,  the  property  through  the  negli- 
gence of  the  latter,  the  burden  of  proof  is  first  upon  the  bailor  to 
show  the  bailment,  the  condition  in  which  the  bailee  took  the  prop- 
erty, and  that  he  returned  it  in  a  damaged  condition,  or  did  not  re- 
turn it  at  all;  and,  if  the  property  was  in  good  condition  for  the  uses 
of  the  bailment  when  delivered,  and  was  returned  in  a  damaged  con- 
dition or  not  at  all,  the  burden  of  proof  shifts  to  the  bailee  to  show 
a  cause  producing  the  Injury  which,  prima  facie,  did  not  arise  or  re- 
sult from,  or  operate  on  account  of  a  want  of  ordinary  care  on  his 
part.  This  being  shown,  the  burden  of  proof  shifts  back  to  the  bailor 
to  afiirmatively  show  some  negligence  on  the  part  of  the  bailee  pro- 
aucing  the  injury  complained  of.    (Higman  v.  Camody,  33.) 

BANKS  AND  BANKING. 

INSOLVENCY- EQUITY  OF  BANK  DEPOSITORS  WHO 
HAVE  PROVED  THEIR  CLAIMS— CREDITORS.— If  a  banking 
firm  allows  the  money  of  depositors  to  be  greatly  overdrawn  at  a 
lime  when  the  firm  knows  itself  to  be  insolvent,  and  the  depositors 
afterward  do  not  rescind  the  contract  of  debtor  and  creditor  created 
by  the  deposit  on  the  ground  of  fraud,  but  afiirm  It  by  proving  their 
claims  in  insolvency  proceedings  by  the  bank,  they,  as  creditors, 
have  no  greater  equity  than  other  creditors  of  the  insolvent  firm. 
(Pott  V.  Smucker,  415.) 

See  Attachment,  2;  Checks,  2;  Guaranty,  1;  Partnership,  Itt. 
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BICYCLES. 
See  Railroad  Companies,  5-T. 

BILLS  OF  EXCHANGE. 

See  Negotiable  Instruments. 

BOARDS  OP  EDUCATION. 
See  Municipal  Corporations,  8;  School  District*,  1,  % 

BONA  FIDE  PURCHASERS. 

See  Auctions,  4;  Executors  and  Administrators,  4;  Fraudulent  Oon- 
yeyances,  6;  Mortgages,  8;  Negotiable  Instruments,  19;  Notice,  t; 
Vendor  and  Purchaser,  5. 

BRIBERY. 
6e«  Agency,  6;  Contracts,  17,  18;  Deflnitiona,  C 

BROKERS. 
See  Contracts,  4;  Insurance,  6,  8w 

BUILDING  AND  LOAN  ASSOOIATIONB. 
See  Usury,  2. 

BURDEN  OF  PROOF. 
See  Bvidence,  6;  Fraudulent  Conveyances,  4;  Willi,  & 

BY-LAWS. 
See  Corporations,  14,  18* 

CARRIERS. 

1.  CARRIERS-CONTRACTS  EXEMPTING  FROM  LIABIL- 
ITY.—A  stipulation  in  a  drover's  return  ticket  that  the  carrier  shall 

not  be  answerable  under  any  circumstances,  whether  of  negligence 
of  its  agents  or  otherwise,  for  any  injury  to  him  is  void  as  against 
public  policy.    (Davis  v.  Chicago  etc.  Ry.  Co.,  935.) 

2.  CONFLICT  OF  LAWS.— A  CONTRACT  WITH  A  COMMON 
CARRIER,  to  be  performed  partly  in  the  state  wherein  it  was  made 
and  partly  in  another  state,  is  governed  by  the  laws  of  the  former, 
when  it  does  not  appear  that  the  parties  intended  to  be  bound  by  tho 
law  of  any  other  state.    (Davis  v.  Chicago  etc.  Ry.  Co.,  935.) 

See  Interstate  Commerce,  7;  Stoppage  in  Transitu,  2,  t. 

CHATTEL  MORTGAGES. 

1.  A  MORTGAGE  OF  CHATTELS  MUST  BE  RECORDED  or 
the  property  must  be  delivered  to,  and  retained  by,  the  mortgagee. 
(Moors  V,  Reading,  460.) 

2.  MORTGAGE  OR  PLEDGE  OF  CHATTELS,  CHANGE  OP 
POSSESSION  NECESSARY  TO.— If  a  dealer  In  goods  malies  bills 
of  sale  of  them  to  secure  indebtedness  existing,  and  to  exist,  to  the 
receiver  of  such  bills,  and  the  latter  talses  formal  possession,  and 
constitutes  the  booljkeeper  of  the  pledgor  his  agent  to  retain  such 
possession,  and  when  additional  goods  are  purchased,  receives  bills 
of  sale  therefor  from  time  to  time,  but  such  goods  are  not  separated 
from  the  others,  and  the  pledgor  continues  in  business,  selling  from 
the  goods  as  before  and  retaining  the  proceeds  thereof,  there  Is  no 
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such  apparent  change  of  possession  as  will  support  his  pledge;  and 
If  the  pledgor  Is  declared  Insolvent  In  proceedings  for  that  purpose, 
his  assignee  in  insolvency  is  entitled  to  the  possession  of  the  goods 
80  attempted  to  be  pledged.    (Moors  v.  Reading,  460.) 

See  Receivers,  4. 

CHECKS. 

1.  CHECKS -EVIDENCE  OP  DISHONOR.— A  CBRTIFICATB 
OF  THE  PROTEST  of  a  check  is  competent  evidence  bf  due  pre- 
sentment, demand,  and  refusal  to  pay.    (State  v.  McCormlck,  341.) 

2.  CHECKS  — COMPETENT  EVIDENCE  THAT  CHECK  IS 
BAD.— The  cashier  of  a  bank,  who  is  its  manager,  and  who  has  su- 
pervision of  the  books  kept.  Is  competent  to  testify  that  a  certain  per- 
son has  no  account  with  it,  or  money  there  subject  to  his  check,  al- 
though he  gets  his  information,  principally,  from  the  books  of  the 
bank;  and  a  book  purporting  to  contain  a  list  of  the  depositors,  and 
which  is  identified  by  the  cashier,  Is  admissible  for  the  same  pur- 
pose, although  no  other  evidence  is  oflCered  of  its  being  correct.  (State 
V.  McCormlck,  841.) 

CHOSES  IN  ACTION, 
See  Equity,  3. 

COMMON  LAW. 

See  Actions,  1;  Contracts,  2,  4;  Cotenancy,  1;  Covenants,  1,  2;  Byl- 

dence,  2-4;  Husband  and  Wife,  9,  16;  Interstate  Commerce,  7. 

CONFLICT  OF  LAWS. 

See  Agency,  2;  Carriers,  2;  Contracts,  1-3,  5;  Husband  and  Wife,  2-10; 

Pleading,  1;  Usury,  1,  2;  Wills,  19,  20. 

CONSIDERATION. 
See  Contracts,  7,  19;  Judgments,  2,  5;  Vendor  and  Purchaser,  1. 

CONSPIRACY. 
See  Master  and  Servant,  2. 

CONSTITUTIONS. 

See  Elections,  1,  2;  Equity,  1;  Municipal  Corporations,  11;  Statutes, 

2, 14. 

CONTEMPT. 

1.  CONTEMPT  WHILE  COURT  IS  SITTING— BRANCH  OP 
COURT.— A  contempt  is  established  where  offensive  behavior  Is  ex- 
hibited while  the  court  Is  sitting  In  the  discharge  of  judicial  func- 
tions, If  it  is  committed  in  the  presence  of  some  branch  of  the  court 
when  so  engaged.    (State  v.  Root,  568.) 

2.  CONTEMPT.— AN  AFFIDAVIT  does  not  charge  contempt  of 
court  where  il  contains  no  averment  that  the  language  charged  was 
used  in  the  Immediate  view  and  presence  of  the  court,  and  fails  to 
stale  the  particular  date  or  time  when  the  offensive  words  were 
spoken.    (State  v.  Root,  568.) 

3.  CONTEMPT.— AN  AFFIDAVIT  charging  a  criminal  contempt 
of  court  will  be  tested  by  the  rules  of  criminal  pleading,  which  are 
applicable  to  indictments  or  informations,  as  this  is  the  formal  ao 
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cusation  upon  which  the  accused  is  to  be  tried  for  a  criminal  of- 
fense.    (State  V.  Root,  5()8.) 

4.  CONTEMPT— IRREGULAR  PROCEDURE— RIGHTS  ON  AP- 
PEAL.—If  an  attorney  at  law,  charged  by  affidavit  with  contempt  of 
court,  is  denied  the  right  of  pleading  to  the  jurisdiction  of  the  trial 
court  by  preliminary  motion,  he  will,  on  appeal,  be  given  the  bene- 
fit of  all  preliminary  motions  which  he  could  properly  have  made  in 
the  court  below.    (State  v.  Root,  .568.) 

5.  CONTEMPT— CHARGE— PROOF.— If  it  Is  charged  that  ofCen- 
sive  behavior  was  exhibited  while  the  court  was  sitting,  and  in  its 
immediate  view  and  presence,  the  charge  can  be  made  out  by  proof 
without  showing  that  the  offensive  act  tooli  place  within  the  sight 
or  hearing  of  the  judge.    (State  v.  Root,  5ti8. 

0.  CONTEMPT— WHAT  IS  NOT— LANGUAGE  NOT  IN  PRES- 
ENCE OP  COURT.— Abusive  and  defamatory  language,  used  by  an 
attorney  at  law  concerning  a  judge  and  his  official  action  in  cases 
pending,  which  the  attorney  is  prosecuting,  and  which  language  at- 
taclvs  the  private  character  of  tbe  judge  as  a  citizen,  does  not  con- 
stitute contempt  of  court,  where  it  is  not  used  in  the  courthouse  or 
in  the  immediate  view  and  presence  of  the  court.    (State  v.  Root,  568.) 

7.  CONTEMPT— WORDS  SPOKEN  IN  COURTROOM.— The  fact 
that  obnoxious  words  were  spolien  of  a  judge  in  his  courtroom  is 
not  important,  upon  a  charge  of  contempt,  unless  coupled  with  the 
fact  that,  at  the  time  they  were  spoken,  the  court  was  sitting  and  dis- 
charging judicial  functions  and  that  the  words  were  spolien  in  the 
immediate  view  and  presence  of  the  court,  and  were  calculated  to 
interrupt  its  proceedings  or  to  impair  its  authority.,  (State  v.  Root, 
608.) 

8.  CONTEMPT  —  DISBARMENT  —  COMPOUND  PROCEED- 
ING—DEFENSIVE MOTIONS.— If  an  attorney  at  law  is  charged 
with  criminal  contempt  of  court,  and  is  ordered  to  show  cause  why 
he  should  not  be  punished  therefor,  and  be  debarred  from  practice, 
he  has  a  right  to  malie  a  preliminary  motion  that  the  proceeding  be 
quashed,  and,  if  that  is  overruled,  to  follow  it  by  a  motion  requir- 
ing the  prosecution  to  elect  and  declare,  at  the  outset,  upon  which 
branch  of  the  case  it  will  first  proceed.    (State  v.  Root,  568.) 

9.  CONTEMPT  —  DISBARMENT  —  COMPOUND  PROCEED- 
ING—PRE.JUDICIAL  ERROR.— When  an  attorney  at  law  is  charg- 
ed with  criminal  contempt  of  court,  and  is  ordered  to  show  cause 
why  he  should  not  be  punished  therefor,  and  be  debarred  from  prac- 
tice, it  is  highly  prejudicial  error  to  deny  him  the  right  to  demur  to 
the  accusation  so  far  as  it  is  sought  to  be  used  as  a  basis  for  the  rev- 
ocation of  his  license  to  practice  law,  and  to  compel  him  to  answer 
interrogatories  imder  oath  touching  the  facts  bearing  upon  the 
charges  against  him.    (State  v.  Root,  568.) 

10.  CONTEMPT  -  DISBARMENT  -  COMPOUND  PROCEED- 
ING.—The  statute  governing  criminal  prosecutions  for  contempt  is 
wholly  independent  of  the  statute  authorizing  disbarment  proceed- 
ings, and  each  is  designed  to  accomplish  a  different  result.  Hence, 
an  attorney  at  law  cannot  be  punished  for  criminal  contempt  and 
be  disbarred  from  practice  in  one  and  the  same  proceeding.  In  other 
words,  a  proceeding  for  contempt  and  one  for  disbarment,  founded 
on  the  contempt,  cannot  be  joined.    (State  v.  Root,  568.) 

11.  CONTEMPT  —  DISBARMENT  —  COMPOUND  PROCEED- 
ING—EXCEPTION. BY  MOTION,  TO  JURISDICTION— PREJU- 
DICIAL ERROR.— When  an  attorney  at  law  is  charged  with  crimi- 
nal contempt  of  court,  and  is  ordered  to  show  cause  why  he  should 
not  be  pimished  therefor,  and  be  debarred  from  practice,  it  Is  pre- 
judicial error  to  deny  him  the  right  of  excepting,  by  a  preliminary 
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motion,  to  the  Jurisdiction  of  the  trial  court,  and  to  require  him,  by 
express  mandate,  to  plead  at  once  to  the  facts  set  out  in  the  affidavit 
charging  him  by  admitting  or  denying  them.    (State  v.  Root,  568.) 

12.  CONTEMPT— PRACTICE— RIGHTS  OF  ACCUSED— CUR- 
ING ERROR.— An  attorney  at  law,  charged  by  affidavit  with  crimi- 
nal contempt  of  court,  has  the  right  to  except  to  the  jurisdiction  of 
the  trial  court  before  he  can  be  compelled  to  answer  matters  of  fact, 
and  he  may  do  so  by  preliminary  motion,  without  specifying  any 
grrounds,  although  the  statute  regulating  contempt  proceedings  does 
not,  in  terms,  make  provision  for  reaching  detects  in  the  accusation, 
by  motion  or  otherwise.  Such  motion  may  be  leveled  at  either  mat- 
ters of  substance  or  mere  irregularities  of  procedure;  and  a  funda- 
mental eiTor  committed  in  denying  the  accused  the  right  to  inter- 
pose preliminary  objections  before  being  called  upon  to  answer  as  to 
the  facts,  is  not  cured  by  later  proceedings.    (State  v.  Root,  568.) 

See  Attorney  and  Client,  3,  4. 

CONTRACTS. 

1.  CONTRACTS  AS  TO  THEIR  VALIDITY  are  governed  by  the 
laws  of  the  state  wherein  they  are  to  be  performed.  (Feet  v.  Hatch- 
er, 45.) 

2.  CONFLICT  OF  LAWS.— If  a  contract  made  In  a  state  or  coun- 
try wherein  the  common  law  is  not  presumed  to  exist  is  sought  to  be 
enforced  in  the  courts  of  another  state,  and  the  lex  loci  is  not  p^ro- 
duced,  the  law  of  the  latter  state  must  be  applied.  (Feet  v.  Hatcher, 
45.) 

3.  CONTRACTS— BY  WHAT  LAW  GOVERNED.— A  contract 
made  and  to  be  performed  in  the  same  state  is  governed  by  the  law 
of  that  state  as  to  its  nature,  obligation,  and  interpretation.  (Peet  v. 
Hatcher,  45.) 

4.  CONTRACTS  —  VALIDITY  —  DEALING  IN  FUTURES.—  At 
common  law,  contracts  founded  on  dealings  in  "futures"  are  void; 
but  if  such  a  contract  is  made  by  a  broker  who  has  no  interest  there- 
in except  to  realize  his  commissions,  which  are  payable  in  any  event, 
the  principal  is  bound  to  reimburse  the  broker  for  advances  made 
by  him,  if  he  subsequently  executes  his  note  or  bill  therefor,  or 
makes  a  promise  to  pay  them,  or,  with  full  knowledge  of  the  facts, 
without  objection,  permits  the  transaction  to  proceed,  unless  a  stat- 
ute makes  such  contracts  absolutely  void.     (Peet  v.  Hatcher,  45.) 

5.  CONTRACTS— VALIDITY— DEALING  IN  FUTURES— CON- 
FLICT OP'  LAWS. — A  contract  of  dealing  in  "futures"  made  and  to 
be  performed  in  another  state,  where  it  is  valid,  may  be  enforced  In 
a  state  where  it  Is  forbidden  by  statute  and  contrary  to  its  public 
policy.     (Peet  v.  Hatcher,  45.) 

6.  VENDOR  AND  VENDEE— AGREEMENT  NOT  TO  SELL 
EXCEPT  AT  A  SPECIFIED  PRICE  IS  VALID.— An  agreement  in 
selling  part  of  a  tract  of  land  that  the  vendor  will  not  sell  any  of 
the  residue,  except  for  a  specified  price  per  front  foot,  is  not  void 
as  against  public  policy  in  that  it  may  remove  a  large  tract  from 
the  market  for  a  very  long  time.  The  agreement  should  be  con- 
strued in  view  of  the  circumstances,  and  no  limitation  being  fixed, 
it  must  last  for  a  reasonable  length  of  time.  (Rackemann  v.  River- 
bank  Imp.  Co.,  427.) 

7.  CONSIDERATION.— AN  AGREEMENT  NOT  TO  BRING  a 
well-founded  suit  for  divorce  is  both  a  legal  and  a  suflScient  consid- 
eration.    (Poison  V.  Stewart,  452.) 

8.  STATUTE  OF  FRAUDS— MEMORANDUM.— Several  papers 
signed  at  the  same  time  by  the  party  sought  to  be  charged  may  be 
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considered  and  used  together  to  complete  the  memorandum  required 
by  the  statute  of  frauds.     (Lee  v.  Butler,  466.) 

9.  STATUTE  OF  FRAUDS.— LETTERS  WRITTEN  YEAR* 
after  a  contract  is  entered  into  may  be  received  to  establish  it® 
terms.     (Lee  v.  Butler,  466.) 

10.  STATUTE  OF  FRAUDS.— PAROL  EVIDENCE  MAY  BE  IN- 
TRODUCED TO  SHOW  THE  SITUATION  OF  THE  PARTIES 
and  the  circumstances  attending  the  transaction  for  the  purpose  of 
applying  the  contract  to  a  subject  matter  and  establishing  the  con- 
nection of  the  dift'oront  wrltiiiiis  connecting  the  memoranda  with 
one  another.     (Lee  v.  Butler,  466.) 

11.  A  CONTRACT  FOR  PERMANENT  EMPLOYMENT 
SHOULD  BE  CONSTRUED  AS  MEANING  that  where  the  em- 
ployer had  worli  which  the  employe  could  do  and  desired  to  do,  and 
was  able  to  do  satisfactorily,  his  employment  should  be  continued. 
Such  a  contract  is,  therefore,  capable  of  enforcement,  and  is  not  de- 
fective for  want  of  mutuality.    (Carnig  v.  Carr,  488.) 

12.  RESTRAINT  OF  TRADE.^A  CONTRACT  TO  ABANDON 
ONE'S  BUSINESS  AND  ENTER  THE  PERMANENT  EMPLOY- 
MENT OF  ANOTHI]R  in  the  same  line  of  business  Is  not  in  restraint 
of  trade,  nor  against  public  policy.    (Carnig  v.  Carr,  488.) 

13.  STATUTE  OF  FRAUDS— CONTRACT  FOR  PERMANENT 
EMPLOYMENT.— If  a  person  carrying  on  the  business  of  an  enam- 
eler  agrees  to  abandon  such  business  and  enter  the  services  of  an- 
other who,  on  his  part,  agrees  to  furnish  the  former  permanent  em- 
ployment at  stipulated  wages,  such  contract  is  not  within  the  stat- 
ute of  frauds,  because  it  can  be  completely  performed  within  a  year. 
(Carnig  v.  Carr,  488.) 

14.  CONTRACTS— PAROL  AGREEMENT  AS  TO  MANNER  OP' 
PAYMENT— EVIDENCE.— The  existence  of  a  contemporaneous  pa- 
rol agreement  between  the  parties  under  the  influence  of  which  & 
note  or  contract  has  been  signed,  which  is  violated  as  soon  as  it 
has  accomplished  its  purpose  in  securing  the  execution  of  the  paper, 
may  always  be  shown  when  the  enforcement  of  the  paper  is  at- 
tempted.   (Clinch  Valley  Coal  etc.  Co.  v.  Willing,  626.) 

15.  CONTRACTS— PAROL  AGREEMENT  AS  TO  MANNER  OP" 
PAYMENT— FRAUD.— It  is  a  fraud  to  secure  the  execution  of  ai 
contract  by  representations  as  to  the  manner  in  which  payment  shalll 
be  made,  differing  in  important  particulars  from  those  contained  in 
the  written  contract,  and,  after  the  contract  has  been  signed,  attempt 
to  compel  literal  compliance  with  its  terras,  regardless  of  the  con- 
temporaneous acreement  without  which  it  would  not  have  beea 
Signed.     (Clinch  Valley  Coal  etc.  Co.  v.  Willing,  626.) 

16.  CONTRACTS— PAROL  AGREEMENT  AS  TO  MANNER  OP 
PAYMENT— BREACH  OF  AS  DEFENSE.- In  an  action  on  note» 
given  to  secure  deferred  payments  on  lots  secured  by  trust  deeds 
thereon,  an  aflidavlt  of  defence  is  sufficient  which  alleges  the  breach 
of  a  parol  agreement  executed  at  the  time  that  the  notes  were  made, 
providing  that  the  lots  were  to  be  at  once'  reconveyed  to  a  trustee, 
who  should  hold  them  as  security  for  the  sums  due,  and  who  should 
exhaust  the  security  tlms  furnished  before  the  payment  of  the  note» 
should  be  required  of  the  maimer.  (Clinch  Valley  Coal  etc.  Co.  v. 
Willing,  626.) 

17.  BRIBERY.— A  CONTRACT  GROWING  OUT  OF  AN  ILLE- 
GAL ACT  will  not  be  enforced.  Hence,  a  contract  procured  by  the 
bribery  of  an  officer  will  not  be  enforced  against  the  contractor  nor 
against  the  municipal  corporation  represented  by  bim.  (Honaker  r. 
Board  of  Education,  847.) 
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18.  BRIBERY— PAYING  A  MEMBER  OP  A  BOARD  OF  EDU- 
CATION FOR  ATTENDING  A  MEETING— If  a  person,  desirous  of 
making  a  contract  with  a  board  of  education,  procures  one  of  its 
members  to  attend  a  meeting  by  paying  liim  two  dollars  and  a  half 
for  the  loss  which  he  claims  he  will  sustain  by  closing  his  place  of 
business  while  so  attending,  a  contract  obtained  by  the  vote  of  such 
member  Is  tainted  with  bribery,  and  therefore  is  void.  (Honaker  v. 
Board  of  Education,  847.) 

19.  CONSIDERATION,  PRESUMPTION  AS  TO  CHARACTER 
OF.— The  presumptions  are  in  favor  of  innocence,  and,  where  the 
character  of  the  services  rendered,  or  to  l)e  rendered,  does  not  ap- 
pear, they  will  be  presumed  to  be  legal.    (Houlton  v.  NIchol,  928.) 

20.  LOBBYING  CONTRACT,  WHAT  IS  NOT.— A  contract  to  fur- 
nish a  party  with  minutes  of  desirable  public  lands  upon  which  to 
locate,  to  instruct  him  in  respect  to  what  he  should  do  as  a  settler 
thei-eon  to  secure  priority  under  the  laws  of  the  United  States,  and 
to  do  all  that  was  necessary  and  could  be  done  to  bring  the  land  into 
the  market  and  to  enable  him  to  acquire  title  thereto  does  not  con- 
template the  doing  of  anything  unlaAvful,  and  is,  therefore,  a  suffi- 
cient consideration  to  support  an  agreement  to  pay  for  the  services 
to  be  so  performed.    (Houlton  r.  NIchol,  928.) 

21.  LOBBYING  CONTRACTS,  WHAT  ARE.— All  agreements 
which  tend  to  introduce  personal  influence  and  solicitation  as  ele- 
ments in  procuring  and  iniiuencing  legislative  action,  or  action  by 
any  department  of  government,  are  contrary  to  sound  morals,  lead 
to  inefficiency  In  the  public  service,  and  are  void.  (Houlton  v. 
NIchol,  928.) 

See  Carriers,  1,  2;  Alteration  of  Instruments;  Damages,  3,  4;  Evi- 
dence, 1;  Fraud,  4;  Husband  and  Wife,  2,  6,  7,  9;  Interstate  Com- 
merce, 7;  Partnership,  5,  6;  Patents,  1,  2;  Specific  Performance; 
Suretyship,  1;  Vendor  and  Purchaser,  2. 

CONVEYANCES. 
See  Parent  and  Child,  4,  6. 

CORPORATIONS. 

1.  CORPORATIONS -CAPITAL  STOCK  AS  A  TRUST  FUND.— 
The  capital  stock  of  a  corporation  is  now  regarded  in  equity  as  a 
trust  fund  for  the  payment  of  debts.  Creditors  have  a  lien  upon  It 
which  Is  prior  in  point  of  right  to  any  claim  which  the  stockholders 
as  such  can  have;  and  courts  will  be  astute  to  detect  and  defeat  any 
scheme  or  device  which  is  calculated  to  withdraw  this  funrl.  or  in  any 
way  to  place  it  beyond  the  reach  of  creditors.    (Buck  v.  Ross,  60.) 

2.  CORPORATIONS— WHAT  IS  A  WITHDRAWING  OF  AS- 
SETS.—If  a  stockholder  in  a  corporation  which  is  known  by  him  to 
be  insolvent,  sells  his  stock  to  the  company,  at  its  par  value,  and  re- 
ceives for  It  a  note  and  mortgage,  executed  and  delivered  directly  to 
him  by  the  buyer,  who  Is  a  debtor  of  the  company  upon  notes  secured 
by  mortgage,  and  whose  mortgage  Indebtedness  to  it  is  discharged 
in  equal  amount,  the  transaction  is  a  withdrawing  of  the  assets  of 
the  corporation,  and  such  stockholder  is  liable  for  the  amount  of  the 
secured  notes  so  withdrawn,  In  a  suit  by  the  trustee  of  the  insolvent 
corporation.  (Buck  v.  Ross,  60.) 

3.  CORPORATIONS  —  CONDITIONAL     SUBSCRIPTIONS.— An 

organized  corporation  may  take  subscriptions  to  its  capital  stock 
conditioned  that  they  shall  be  valid  and  binding  only  in  the  event 
that  a  certain  aggregate  amount  is  subscribed.  (Shick  v.  Citizens' 
etc.  Co.,  230.) 
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4.  CORPORATIONS— SUBSCRIPTIONS  TO  STOCK.— In  an  ac- 
tion to  recover  subscriptions  to  the  capital  stock  of  a  corporation 
conditioned  to  be  valid  and  binding  only  in  case  a  certain  aggregate 
amount  of  stock  is  subscribed,  a  complaint  alleging  a  performance 
of  this  condition  is  sufficient  without  alleging  that  such  subscrip- 
tions were  made  in  good  faith  by  solvent  parties  not  under  any 
disabilities.  This  latter  fact  is  matter  of  defense,  and  must  be  spe- 
cially pleaded.    (Shick  v.  Citizens'  etc.  Co.,  230.) 

5.  CORPORATIONS  —  STOCK  SUBSCRIPTIONS  —  ALLEGA- 
TION OF  CORPORA^rE  EXISTENCE.— In  an  action  to  recover  a 
subscription  to  the  capital  stock  of  an  existing  corporation,  the 
facts  necessary  to  show  a  legal  corporate  organization  need  not  be 
alleged.    (Shick  v.  Citizens'  etc.  Co.,  230.) 

6.  CORPORATIONS— SUBSCRIPTIONS  TO  CAPITAL  STOCK. 
In  subscribing  to  the  capital  stock  of  an  existing  corporation,  it  is 
not  necessary  for  the  subscriber  to  sign  and  acknowledge  the  arti- 
cles of  incorjioration.    (ShIck  v.  Citizens'  etc.  Co.,  230.) 

7.  CORPORATIONS  -STOCK  SUBSCRIPTIONS  —  PLEADING 
CORPORATE  EXISTENCE.— In  an  action  to  recover  a  subscrip- 
tion to  the  capital  stock  of  a  corporation,  made  before  Its  incorpora- 
tion, the  complaint  must  allege  and  the  proof  show  that  all  the 
steps  necessary  to  create  a  legal  corporation  have  been  taken.  (Shick 
V.  Citizens'  etc.  Co.,  230.) 

8.  CORPORATIONS  —  ORGANIZATION.— ALTHOUGH  ARTI- 
CLES OF  INCORPORATION  mention  some  purposes  not  within 
the  purview  of  the  statute  under  which  the  corporation  was  organ- 
ized, tills  does  not  vitiate  the  organization.  (Shick  y.  Citizens'  etc. 
Co.,  230.) 

9.  CORPORATIONS  —  STOCK  SUBSCRIPTIONS  —  INSUFFI- 
CIENT DEFENSE.— In  an  action  to  recover  subscriptions  to  the 
capital  stock  of  a  corporation,  an  answer  alleging  that  the  amount 
of  stock  required  was  never  subscribed  by  solvent  persons  in  good 
faith  is  not  a  sufficient  defense  as  against  a  complaint  alleging  that 
such  stock  was  subscribed,  especially  if  such  answer  does  not  allege 
that  anv  subscription  was  made  by  an  insolvent  person  or  In  bad 
faith.    (Shick  v.  Citizens'  etc.  Co.,  230.) 

10.  CORPORATIONS— FALSE  REPRESENTATIONS  BY  PRO- 
MOTERS.—The  fact  that  promoters  of  a  corporation  made  false  rep- 
resentations prior  to  its  organization  as  to  the  purposes  thereof  is 
no  defense  to  an  action  to  recover  on  a  subscription  of  Its  capital 
stock.    (Shick  v.  Citizens'  etc.  Co.,  230.) 

11.  CORPORATIONS— SUBSCRIPTION  TO  STOCK— EXCESS 
OF  CAPITAL.— Although  promoters  of  a  corporation  secure  sub- 
scribers to  its  capital  stock  in  excess  of  the  amount  prescribed  in  its 
charter,  such  fact  is  not  a  defense  to  an  action  to  recover  on  such 
preliminary  subscription,  in  the  absence  of  averment  and  proof  that 
such  excess  entered  into  tlie  capital  stoclc  after  incorporation,  or 
that  the  subscription  sued  on  Is  part  of  such  excess.  (Shick  v.  Clti 
zens'  etc.  Co.,  2.30.) 

12.  CORPORATIONS— TRANSFER  OF  STOCK— EQUITABLE 
TITLE.— If  one  holding  a  certificate  of  stock  executes  a  transfer  on 
the  back  thereof  and  delivers  the  certificate  to  another,  the  latter 
has  an  equitable  title  to  the  stock  without  a  trans^'cr  on  the  books  of 
the  company.    (Victor  G.  Bloede  Co.  v.  Bloede,  373.) 

13.  CORPORATIONS— LIMITATIONS  UPON  POWER  TO  REG- 
ULATE TRANSFER  OF  STOCK.— The  power  to  regulate  the  trans- 
fer of  stock  does  not  authorize  a  corporation  to  control  Its  transfera- 
bility by  prescribing  to  whom  the  owner  may  sell,  and  to  whom  not, 
and  upon  what  terms.    (Victor  G.  Bloede  Co.  v.  Bloede,  373.) 
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14.  CORPORATIONS-BY-LAWS— INVALID  RESTRAINT  ON 
ALIENATION  OF  STOCK.— A  by-law  of  a  corporation  providing 
that,  if  any  stocliliolcler  desires  to  dispose  of  his  stock,  he  shall,  be- 
fore a  transfer,  notify  the  president  of  his  intention  to  sell  and  of 
the  price  he  can  obtain,  which  notice  shall  be  communicated  to  the 
other  stoclcholders,  who  shall  have  the  option  to  purchase  the  shares 
at  the  price  named,  in  pro  rata  amounts,  and  that  the  corporation 
shall  have  the  right  to  take  any  such  stock  not  taken  by  the  share- 
iiolders,  is  an  unreasonable  and  palpable  restraint  upon  the  aliena- 
tion of  property  and,  therefore,  invalid.  (Victor  G.  Bloede  Co.  v. 
Bloede,  373.) 

15.  CORFORATIONS— WHAT  IS  NOT  A  SALE  OF  STOCK.— If 
a  large  number  of  shares  in  a  corporation  are  originally  issued,  for 
value,  to  one  who  afterward  causes  some  of  them  to  be  transferred 
to  other  parties,  including  a  certificate  for  nine  shares  made  out  in 
the  name  of  a  particular  person,  for  the  purpose  of  giving  him  an 
opportunity  to  purchase  them  If  he  wishes,  and  such  person  refuses 
to  accept,  or  to  pay  for,  the  shares  made  out  in  his  name,  but  assigns 
the  certificate  to  the  original  holder,  who  demands  a  transfer  of 
the  shares  back  to  himself,  which  transfer  the  corporation  refuses 
to  make,  upon  the  ground  that  a  by-law  of  the  company  regulating 
transfers  of  stock  has  not  been  complied  with,  the  shares  in  ques- 
tion continue  to  be  the  property  of  the  original  holder,  and  a  retrans- 
fer  of  them  to  him  is  not  a  sale  within  the  meaning  of  such  a  by- 
law, even  if  it  were  valid;  and,  if  it  is  invalid,  the  company  could 
not,  of  course,  interpose  it  as  an  obstacle  to  the  transfer  of  the 
shares.    (Victor  G.  Bloede  Co.  v.  Bloede,  373.) 

16.  CORPORATIONS— TESTING  VALIDITY  OF  ARTICLES  OP 
INCORPORATION.— The  validity  of  articles  of  incorporation  can- 
not be  inquired  into  incidentally  and  collaterally.  (Pott  v.  Smucker, 
415.) 

17.  CORPORATIONS— IDENTITY  OP  CORPORATION  WITH 
ONE  OWNING  ALL  ITS  STOCK  AND  ASSETS.— In  an  appropriate 
case,  and  in  furtherance  of  the  ends  of  justice,  a  debtor  corporation 
and  the  individual  owning  all  its  stock  and  assets,  will  be  treated  as 
Identical.    (Pott  v.  Smucker,  415.) 

18.  A  CORPORATION  IS  VALIDLY  FORMED  If  the  require- 
ments of  the  incorporation  law  have  been  substantially  complied 
with.    (Pott  V.  Smucker,  415.) 

19.  CORPORATIONS  —  EXISTENCE  OP  NEED  NOT  BE 
PROVED  IN  SUITS  AGAINST  INDORSERS.— An  Indorser  of  a 
note  purporting  to  be  made  by  a  corporation  admits  the  corporate 
existence  of  tlie  apparent  maker,  and  therefore,  in  an  action  upon 
the  note,  cannot  require  the  corporate  capacity  to  be  proved.  (Glid- 
den  V.  Chamberlain,  479.) 

20.  CORPORATIONS— SERVICE  OF  PROCESS  UPON.— An  offi- 
cer or  agent  of  a  foreign  corporation  cannot  commence  an  action 
against  such  corporation  by  serving  himself  with  the  process  or  sum- 
mons necessnry  to  commence  such  action.  (George  v.  American  Gin- 
ning Co.,  671.) 

21.  CORPORATIONS— OFFICER  AS  LITIGANT  AGAINST  HIS 
CORPORATION.— If  an  ofDcer  of  a  corporation  undertakes,  as  at- 
torney in  fact  for  a  third  person,  to  begin  an  action  against  it,  he 
necessarily  abandons,  for  the  time  and  occasion  at  least,  his  position 
as  an  officer  or  agent  of  the  corporation.  (George  v.  American  Gin- 
ning Co..  671.) 

22.  CORPORATIONS -PROCESS-SERVICE  OP  ON  OFFICER 
OP  CORPORATION.— If  an  ofTioer  of  a  corporation,  acting  as  attor- 
ney in  fact  for  a  third  person  to  sue  such  corporation,  commences 
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Buch  action  by  suing  out  an  attachment  against  such  corporation 
for  his  principal,  he  becomes,  pro  hac  vice,  such  principal,  and  ser- 
vice of  process  upon  him  as  an  officer  of  tlie  corporation  is  in  fact 
service  upon  the  plaintiff  in  the  action.  (George  v.  American  Gin- 
ning Co.,  671.) 

See  Partnership,  15,  16* 

COTENANCY. 

1.  OOTENANTS— IMPROVEMENTS,  RIGHT  TO  COMPENSA- 
TION FOR.— At  the  common  law,  a  tenant  in  common  who  made 
permanent  improvements,  as  distinguished  from  ordinary  repairs, 
could  not  recover  from  his  cotenants  any  part  of  his  expenditures 
made  for  that  purpose,  unless  they  were  made  at  the  request  or 
with  the  consent,  express  or  implied,  of  the  latter.  (Cosgrifif  v.  Foss, 
500.) 

2.  COTENANTS  —  IMPROVEMENTS.  COMPENSATION  FOR 
IN  PARTITION,  WHEN  WILL  NOT  BE  DlitEGTED.— A  tenant  in 
common  who  is  also  the  lessee  of  his  cotenant  will  not,  when  the 
property  cannot  be  partitioned  otherwise  than  by  its  sale,  be  allowed 
compensation  from  the  proceeds  of  such  sale  for  improvements 
placed  upon  the  property  during  the  course  of  his  tenancy,  which  en- 
hance its  value  and  were  made  with  the  knowledge,  but  without  the 
consent,  of  his  cotenants,  when  the  effect  of  such  improvements 
was  not  to  protect  or  preserve  the  property,  but  to  aid  the  tenant 
in  carrying  on  his  business  then  prosecuted  by  him  upon  the  prem- 
ises, and  increasing  the  income  therefrom,  which  was  not  shared 
with  his  cotenants.    (Cosgriff  v.  Foss,  500.) 

3.  SUBROGATION— COTENANCY.— If  one  tenant  removes  a 
mortgage  or  other  encumbrance  from  the  common  property,  he  is 
entitled  to  subrogation  to  such  lien  to  secure  contribution  from  his 
cotenants.    (Haverford  Loan  etc.  Assn.  v.  Fire  Assn.,  657.) 

4.  SUBROGATION  —  MORTGAGES.— If  a  husband,  supposing 
that,  under  the  will  of  his  wife,  ho  is  the  sole  owner  of  land,  mort- 
gages it  to  a  third  person,  who,  also  supposing  the  mortgagor  to  be 
the  sole  owner,  applies  part  of  the  loan,  at  liis  request,  to  the  pay- 
ment of  a  prior  mortgage,  and  it  subsequently  transpires  that  such 
mortgagor  owns  only  an  undivided  fifth  of  the  land  as  tenant  in  com- 
mon, he  is  nevertheless  entitled  to  contribution  from  his  cotenants 
for  having  relieved  the  eommon  estate  of  an  encumbrance,  and,  upon 
his  death,  the  second  mortgagee  succeeds  to  his  rights  by  subroga- 
tion, if  no  other  interests  have  intervened,  and  in  a  suit  in  equity  by 
such  mortgagee  against  the  first  mortgagee  and  the  cotenants  for 
relief  he  is  entitled  to  have  the  satisfaction  of  the  first  mortgage 
canceled,  and  such  mortgage  declared  a  lieu  on  the  common  prop- 
erty for  his  use,  and  to  have  his  second  mortgage  declared  a  junior 
lien  upon  the  undivided  estate  of  his  mortgagor.  (Haverford  Loan 
etc.  Assn.  v.  Fire  Assn.  657.) 

.5.  COTENANTS— SURVIVORSHIP  OF  CAUSE  OF  ACTION.— 
Whenever  a  cause  of  action  is  joint,  it  survives  to  the  remaining  co- 
tenants  on  the  death  of  either  of  them,  or.  If  all  die,  it  vests  in  the 
personal  representative  of  the  last  survivor.  (Rowe  v.  Shenandoah 
Pulp  Co.,  870.) 

6.  COTENANTS— ABATEMENT  OF  ACTION  ON  THE  DEATH 
OF  ONE.— If,  after  the  bringing  of  an  action  of  trespass  on  the  case 
by  several  cotenants  to  recover  for  injuries  to  their  real  property  by 
backing  water  thereon,  one  of  them  dies,  the  survivors  are  entitled 
to  recover  the  whole  damages,  and  the  action  therefore  does  not 
abate  as  to  the  moiety  of  the  decedent.  An  order  of  court  subse- 
quently entered  directing  that  the  suit  proceed  as  to  his  moiety  in 
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the  name  of  his  admfnlstrator  Is  therefore  erroneous,  and  entitles  the 
defeudant  to  a  reversal.    (Rowe  v.  Shenandoah  Pulp  Co.,  870.) 

See  Fraud,  2;  Partnership,  17-19, 

COVENANTS. 

1.  COVENANT  OP  ANCESTOR— LIABILITY  OF  HEIRS— COM- 
MON LAW.— To  hold  heirs  liable,  at  common  law,  upon  a  covenant 
of  their  ancestor,  it  is  necessary  to  sliow  that  tliey  are  named  therein 
and  have  assets  by  descent  sufficient  to  meet  the  demand.  (Rohr- 
baugh  V.  Hamblin,  334.) 

2.  COVENANT  OF  WARRANTY  BY  ANCESTOR— LIABILITY 
OF  HEIRS— JURISDICTION  OF  COURTS.— If  an  ancestor  binds 
himself  by  a  covenant  of  warranty  In  a  deed  for  certain  real  estate, 
nrxd  dies  testate,  leaving  all  his  property  to  the  defendants  as  his 
legatees,  but  there  is  a  breach  of  the  covenant  by  eviction  of  the 
i)Iaintiff  six  years  after  the  final  settlement,  and  distribution  of  the 
estate,  and  discharge  of  the  personal  representative  by  the  probate 
court,  the  district  court  has  jurisdiction  of  a  suit  In  equity  brought 
directly  by  the  plaintiff  against  the  defendants,  and  may  compel 
them  to  refund  that  which,  in  good  conscience,  they  ought  not  to 
retain.    (Rohrbaugh    v.  Hamblin,  334.) 

3.  THE  COVENANT  OP  A  STRANGER  TO  THE  TITLE,  It  ap- 
pearing from  the  deed  that  he  did  not  claim  the  property  which  he 
purports  to  couvey,  is  personal  to  the  covenantee,  and  incapable  of 
transmission  by  his  mere  conveyance  of  the  land.  (Mygatt  v.  Coe. 
521.) 

4.  COVENANTS  OP  WARRANTY,  WHEN  DO  NOT  PASS 
AVITH  THE  LAND.— If  a  husband  joins  with  his  wife  in  a  convey- 
ance of  her  separate  estate,  and  covenants  that  she  has  good  right 
to  convey  the  premises,  and  the  deed  also  contains  the  usual  cove- 
nants of  warranty  and  for  quiet  enjoyment,  such  covenants,  as 
against  the  wife,  pass  with  the  land,  because  she  has  possession  of 
it,  and  delivers  such  possession  to  her  grantee,  but  as  the  husband 
had  no  possession  in  his  own  right,  and  therefore  delivered  none  to 
the  grantee,  his  covenant  is  personal,  and  does  not  run  with  the  land, 
and  a  subsequent  grantee  cannot  recover  against  the  husband  there- 
on, unless  he  can  prove  its  assignment  to  him.    (Mygatt  v.  Coe,  521.> 

See  Husband  and  Wife,  10-12. 

CREDITOR'S  SUIT. 

CREDITOR'S  BILL— WIDOW'S  UNASSIGNED  RIGHT  OP 
DOWER.— Creditors  cannot,  by  means  of  a  creditor's  bill,  subject  a 
widow's  unassigned  right  of  dower  in  the  lands  of  her  deceased 
husband  to  the  payment  of  her  debts.    (Harper  v.  Clayton,  407.) 

CRIMINAL   LAW. 
See  Arrest,  2:  Jurisdiction,  1. 

CUSTOM. 
See  Evidence,  17;  Negligence,  14. 

DAMAGES. 
1.  DAMAGES— INJURY  FROM  NEGLIGENCE— PROOF  OF 
EXPENSES. — If  special  damages  are  claimed  in  an  action  for  dam- 
ages for  Injuries  occasioned  by  defendant's  negligence,  proof  of 
charges  against  the  plaintiff  for  surgical  and  medical  attendance 
may  be  made,  if  the  plaintiff  has  become  legally  bound  to  pay  th» 
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amount  thereof,  although  It  has  not  been  actually  paid  at  the  time  of 
trial,    (Wilson  v.  Southern  Pac.  Co.,  766.) 

2.  NEGLIGENCE  CAUSING  DEATH— DAMAGES— MEASURE 
OF.— In  an  action  by  a  widow,  against  a  railway  company,  to  recov- 
er damages  for  the  alleged  negligent  killing  of  her  husband  on  a  rail- 
road crossing,  the  law  will  allow  nothing  more  than  the  pecuniary 
loss,  as  shown  by  the  proof  and  measured  by  a  pecuniary  standard. 
The  extent  of  this  loss  should  not  be  measured  by  the  wealth  or  pov- 
erty of  the  recipieut  or  giver,  but  by  his  earnings,  care,  health,  benef- 
icent and  pecuniary  contributions  given,  or  in  reasonable  expecta- 
tion of  being  given,  to  the  widow  and  children,  as  shown  by  the 
proof  and  judged  from  all  the  circumstances  of  the  case  to  be  Just, 
but  measured  by  a  pecuniary  standard.  (English  v.  Southern  Pac. 
Co.,  772.) 

3.  DAMAGES.— FOR  THE  BREACH  OP  A  CONTRACT  TO 
PAY  MONEY,  no  matter  what  amount  of  inconvenience  is  sustained 
by  the  plaintiff,  the  measure  of  damages  is  only  the  interest  on  the 
money.    (Bethel  v.  Salem  Imp.  Co.,  808.) 

4.  DAMAGES— WHERE  THE- FAILURE  OF  ONE  PARTY  TO 
PERFORM  HIS  CONTRACT  IS  DUE  TO  THE  FAILURE  OF  THE 
OTHER  TO  MAKE  PAYMENTS  as  therein  provided,  the  former 
cannot  recover  as  damages  the  profits  which  could  have  been  real- 
ized had  he  performed  his  contract.  His  recovery  is  limited  to  the 
amount  due  him  for  work  actually  done,  with  Interest.  (Bethel  v. 
Salem  Imp.  Co.,  808.) 

5.  DAMAGES—MEASURE  OF  FOR  INJURY  TO  REAL  PROP- 
ERTY.—In  an  action  to  recover  for  injuries  to  real  property  resulting 
from  the  construction  and  maintenance  of  a  dam  backing  water 
thereon,  the  measure  of  damages  is  the  difference  between  the  value 
of  the  property  at  the  time  the  damages  were  inflicted  and  its  value 
before  such  damage  was  done.    (Rowe  v.  Shenandoah  Pulp  Co.,  870.) 

See  Attachment,  1;  Estates,  2,  3;  Limitations  of  Actions,  1;  Municipal 
Corporations,  13,  14;  Negligence,  11,  12;  New  Trial,  4;  Partner- 
ship, 6;  Nuisance,  2;  Telegraph  Companies,  1,  2. 

DEATH. 
See  Evidence,  12,  13. 

DEBTOit  AND  CREDITOR. 

See  Equity,  3;  Executions,  4;  Executors  and  Administrators,  3;  Home- 
steads, 2;  Mortgages,  13;  Partnership,  12-16,  18,  19;  Payment,  1; 
Receivers,  1;  Sales,  4. 

DEDICATION. 
See  Highways,  2. 

DEEDS. 

1.  DEED  — AGREEMENT,     WHEN     NOT     MERGED    IN.— An 

agreement  made  before  the  sale  of  land  that  the  grantor  will  not  sell 
any  part  of  the  remaining  tract,  except  at  a  specified  price  per  front 
foot,  does  not  contradict  anything  in  the  subsequent  deed  of  the 
property,  and  therefore  does  not  merge  in  such  deed.  It  is  a  col- 
lateral agreement  on  a  distinct  subject,  and,  though  oral,  may  be 
proved.    (Rackemann  v.  Riverbank  Imp.  Co.,  427.) 

2.  DEEDS,  UNRECORDED-VALIDITY  OF,  AS  TO  THOSE 
WITH  NOTICE.— An  unrecorded  deed  is  valid  between  the  parties 
thereto  and  those  who  have  notice  thereof,  either  actual  or  construe 
tive.     (Doran  v.  Dazey,  550.) 
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3.  DEEDS- PRESUMPTION  OF  DELIVERY.— The  signing,  at- 
testation,  and  acknowledgment  of  a  deed  by  the  grantor  and  the  re- 
cording of  it  raises  a  presumption  of  delivery,  which  cannot  be  over- 
<rome  by  declarations  of  the  grantor  that  the  deed  was  not  delivered. 
<Kern  v.  Howell,  641.) 

4.  DEEDS  —  SUBSEQUENT  POSSESSION  BY  VENDOR- 
TRUST— STATUTE  OF  LIMITATIONS.— The  possession  of  land  by 
a  vendor,  after  execution  and  delivery  of  a  deed  therefor,  is  in  trust 
for  the  vendee,  and  the  statute  of  limitations  does  not  begin  to  run 
until  the  vendor  asserts  an  adverse  holding  by  some  unequivocal  act 
brought  to  the  knowledge  of  the  vendee.    (.Kern  v.  Howell,  641.) 

5.  DEED  FOR  AN  EXPRESSED  PURPOSE,  WHEN  VESTS 
THE  FEE.— A  conveyance  by  a  husband  to  a  trustee  for  the  benefit 
of  tlie  grantor's  wife,  which  declares  that  the  property  is  con- 
veyed as  the  absolute  property  of  the  wife,  "that  she  may  have  a 
permanent  home  for  her  life,  and  his  children  by  her  a  pittance  after 
her  death,"  vests  her  with  the  fee,  and  does  not  create  any  remainder 
In  favor  of  their  children.  These  words  indicate  the  motive  of  the 
grantor  in  making  the  deed,  but  do  not  limit  its  effect.  (Fackler  v. 
Berry,  819.) 

6.  CONVEYANCE]— CONSTRUCTION  OF  RESERVATION  OF 
BIGHT  TO  TAKE  COAL— If,  in  a  conveyance  of  a  tract  of  land, 
the  grantor  reserves  the  right  of  coal  for  his  family  at  the  bank  then 
in  use,  this  reservation  cannot  justify  the  successor  In  interest  of 
such  grantor  in  mining  on  his  land  at  a  point  distant  from  the  bank 
In  use  when  the  conveyance  was  made  and  so  as  to  approach  with- 
in five  feet  of  his  boiiudary  line,  when  the  statute  prohibits  such  min- 
ing without  the  consent  of  the  adjacent  landowner.  (Maple  v.  John, 
839.) 

See  Husband  and  Wife,  12;  Notice,  1,  4;  Partnership,  17,  19. 

DEFINITIONS. 

1.  DEFINITIONS.— "IN  SESSION."  as    applied    to    a  court,  ex- 
presses not  only  the  Idea  that  the  judge  is  sitting  on  the  bench  and 
engaged  in  the  discharge  of  judicial  functions,  but  that  the  court  has 
convened  for  a  terra,  and  has  not  yet  adjourned  for  the  term.    (State ' 
T.  Root,  568.) 

2.  DEFINITIONS.— THE  WORD  "FOR"  in  a  statute  requiring 
a  publication  of  notice  of  sale,  upon  the  foreclosure  of  a  mortgage,  by 
advertisement,  to  be  made  "for  six  successive  weeks  at  least  once  in 
each  week"  means  "througliout"  or  "dimug  the  continuance  of."  It 
is  obvious  that  a  notice  of  sale  has  not  been  published  "during  the 
•continuance  of"  a  week  when  the  day  of  sale  follows  the  day  of  pub- 
lication at  an  interval  of  less  than  a  week.  (Finlayson  v.  Peterson, 
S84.) 

3.  POOLSBLLTNG,  WHAT  IS.— A  "pool,"  as  the  term  is  used  in 
connection  with  horseracing  and  contestants  in  games,  is  a  combina- 
ttion  of  a  number  of  persons,  each  staking  a  sum  of  money  on  the 
success  of  a  horse  in  a  race,  or  a  contestant  in  a  game,  the  money 
to  be  divided  among  the  successful  betters  according  to  the  amount 
put  in  by  each.     (Lacey  v.  Palmer,  795.) 

4.  CRIMINAL  LAW.— BRIBERY  IS  the  voluntary  giving  or  re- 
<'eiving  of  anything  of  value  in  corrupt  payment  of  an  ofl^cial  act 
done  or  to  be  done.  A  promise  to  pay  an  ofl^cer  for  loss  of  time  is 
bribery.     (Honaker  y.  Board  of  Education,  847.) 

•'Appraisers  and  arbitrators."    (Guild  v.  Atchison  etc.  R.  R.  Co.,  312.) 
''Connivance."    (Dennis  v.  Dennis,  95.) 
^'Defective  highway."    (Reading  Township  v.  Telfer,  335.) 
•^Educational  appliances."    (Honaker  v.  Board  of  Education,  847.) 
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•'Habitual  Intemperance.**    (Dennis  v.  Dennis,  95.) 
"Lobbying  contracts."    (Houlton  v.  Nlchol,  928.) 
"Special  verdict."    (Davis  v.  Chicago  etc.  Ry.  Co.,  835.) 

DEVISES. 

DEVISES,  WHEN  NOT  TO  A  CLASS  AND  THEREFORE 
SUBJECT  TO  LAPSE.— A  devise  to  the  testator's  aunt,  naming  her, 
and  to  his  cousins,  naming  seven  persons,  each  to  talie  an  equal 
piiare,  is  not  a  devise  to  a  class,  though  all  the  cousins  are  the  chil- 
dren of  such  aunt.  Therefore,  upon  the  death  of  any  of  such  cou- 
sins, his  or  her  devise  lapses  and  goes  into  the  residue.  (MofEett  r. 
Elmendorf,  529.) 

See  Wills,  17,  18,  22;  Trusts,  3. 

DISBARMENT. 
See  Attorney  and  Client,  3,  4;  Contempt,  8-li. 

DOMICILE. 
See  Evidence,  18. 

DOWER. 

DOWER— NATURE  OP'  RIGHT  BEFORE  ASSIGNMENT.— 
Previous  to  the  assignment  of  dower  to  a  widow,  her  Interest  is  a 
mere  chose  in  action,  nothinu:  but  a  right  by  appropriate  proceeding* 
to  compel  the  assignment  to  be  made.    (Harper  v.  Clayton,  407.) 

See  Creditor's  Suit;  Execution,  1;  Fraud,  1. 

DRAINS. 
See  Municipal  Corporations,  9l 

DURESS. 
See  Homestead,  3. 

EASEMENT. 
See  Highways,  3-5. 

ELECTIONS. 

1.  ELECTIONS— PROPERTY  QUALIFICATIONS  FOR  VOTERS 
IN  CITIES,  WHEN  VALID— If  the  constitution  authorizes  the  leg- 
islature to  create  corporations  for  municipal  purposes,  leaving  the 
management  of  their  concerns  to  it,  and  does  not  prohibit  it  from 
Imposing  any  reasonable  restriction  upon  the  right  to  vote,  a  law 
providing  that  the  voters  at  a  certain  municipal  election  shall  pos- 
sess a  property  qualification  is  valid.    (Hanna  v.  Young,  396.) 

2.  "ELECTIONS."  IN  CONSTITUTION,  INCLUDES  WHAT.— 
The  word  "elections,"  in  the  suffrage  clause  of  a  constitution  pro- 
viding that  every  male  citizen  of  the  United  States  of  the  age  of 
twenty-one  years  and  upward  who  has  been  a  resident  of  the  state 
for  one  year,  etc.,  shall  be  entitled  to  vote  at  "all  elections,"  in- 
cludes only  those  elections  which  the  constitution  itself  requires  to 
be  held,  or  those  which  it  has  directed  the  legislature  to  provide  for. 
(Hanna  v.  Young,  39(3.) 

3.  ELECTIONS— PROPERTY  QUALIFICATION  FOR  VOTERS 
OUTSIDE  OF  CITY  NAMED  IN  CONSTITUTION— POWER  OF 
LEGISLATURE.— Although  a  particular  city  Is  mentioned  In  that 
part  of  a  constitution  prescribing  the  qualifications  of  voters,  the 
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legislature  has  constitutional  power  to  prescribe  a  property  quali- 
fication for  voters  at  municipal  elections  in  the  state  outside  of  such 
city,  wliere  it  is  clotlied  with  power  to  create  and  manage  municipal 
corporations,  and  is  not  proliibited  by  the  constitution  from  impos- 
ing any  reasonable  restriction  upon  the  right  to  vote.  (Hanna  v. 
Young,  396.) 

4.  ELECTIONS— VALID  RESTRICTION  AS  TO  PROPERTY 
QUALIFICATION  FOR  VOTERS  IN  CITIES.— A  statute  providing 
that  only  male  residents  above  twenty-une  jears  of  age  and  assessed 
on  the  tax-boolis  with  one  hundred  dollars'  worth  of  real  or  personal 
property  shall  be  entitled  to  vote  at  an  election  for  commissioners  of 
a  certain  town  is  a  valid  restriction  upon  the  right  to  vote  at  such 
election.    (Uanna  v.  Young,  396.) 

See  Mandamus. 

EMPLOYES. 
See  Injunction,  3;  Master  and  Servant,  1,  2. 

EQUITY. 

1.  JURY  TRIAL-EQUITY  CASES.— The  provisions  of  ihe  state 
constitution  respecting  the  right  to  trial  by  jury  do  not  extend  to 
cases  In  equity  unless  they  are  specially  named.  (Maynard  v.  Rich- 
ards, 145.) 

2.  EQUITY  PRACTICE— JURY  TRIAL.— In  a  suit  by  a  surviv- 
ing partner  to  settle  the  affairs  of  the  partnership  In  which  it  is 
claimed  that  an  attorney  has  performed  services  for  which  he  ought 
to  be  compensated  out  of  the  firm  assets,  in  which  suit  he  is  made 
a  party  defendant,  the  court  may,  without  the  aid  of  a  jury,  fix  the 
compensation  due  such  attorney  and  direct  its  payment  out  of  the 
funds  of  the  firm  in  the  hands  of  the  survivor.  (Maynard  v.  Rich- 
ards, 145.) 

3.  EQUITY.— CHOSES  IN  ACTION— PAYMENT  Olf  CREDIT- 
ORS—JURISDICTION.— Aside  from  statute,  and  In  the  absence  of 
fraud,  or  some  element  of  trust,  it  seems  that  equity  has  no  juris- 
diction to  subject  choses  in  action  to  the  payment  of  creditors,  mere- 
ly because  the  creditors  have  no  remedy  at  law.  (Harper  v.  Clayton, 
407.) 

4.  LACHES  WILL  NOT  BE  IMPUTED  to  a  person  while  under 
disability.    (Melms  v.  Pabst  Brewing  Co.,  899.) 

5.  LACHES  AND  NEGLECT  ARE  DISCOUNTENANCED  IN 
EQUITY,  and  a  delay  of  less  tlian  the  period  of  limitation  fixed  by 
statute  may  be  regarded  as  laches,  and  prevent  the  interposition  of 
equity.    (Melms  v.  Pabst  Brewing  Co.,  899.) 

<5.  LACHES— PLEADING.— If  the  delay  of  the  complainant  In 
seeliing  relief  is  such  as  to  apparently  charge  him  with  laches,  he 
must  aver  and  prove  when  he  discovered  the  fraud  or  mistalie  of 
which  he  complains  and  what  the  discovery  is,  so  that  the  court  may 
judge  whether,  by  the  exercise  of  ordinary  diligence,  the  discovery 
might  have  been  made  before.    (Melms  v.  Pabst  Brewing  Co.,  899.) 

See  Corporations,  1,  12;  Covenants,  2;  .Judicial  Sales,  4;  Letters,  2: 
Marriage  and  Divorce,  9*  Partnership,  10;  Trusts,  1;  Vendor  and 
Purchaser,  3;  Wills,  5. 

ESTATES. 

1.    LIFE   ESTATE— OIL   AND   GAS   LEASE.— A  tenant  for  life 

of  land  upon  which  there  has  never  been  any  oil  or  gas  operations 

previous  to  the  time  that  the  life  estate  accrued,  has  no  right  to 

operate  thereon  for  oil  or  gas  himself,  and  cannot  give  such  right  to 
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another  by  lease.  If  such  right  Is  attempted  to  be  given  by  lease» 
the  life  tenant  cannot  enforce  the  covenants  thereof.  (Marshall  v. 
Mellon,  601.) 

2.  RP:VERSI0NER  and  life  tenant  —  RESPECTIVB 
RIGHT  TO  RECOVER  FOR  INJURIES  TO  PROPERTY.— If  there 
is  a  tenant  for  years  or  life  in  the  actual  possession  of  real  property, 
he  can  sue  and  recover  damages  for  any  trespass  affecting  his  imme- 
diate interest,  and  the  reversioner  or  remainderman,  if  the  act  does 
a  permanent  injury  to  the  inheritance,  may  sue  as  to  that.  The 
claims,  liowever,  of  the  tenant  and  the  reversioner  or  remainderman 
are  separate  and  distinct,  and  the  damages  sustained  by  both  cannot 
be  recovered  in  an  action  brought  by  one  of  them  only.  (Jordan  v. 
Benwood,  859.) 

3.  REVERSIONER  OR  REMAINDERMAN— WHEN  DEEMED 
DAMAGED  BY  INJURIES  TO  PROPERTY.— If  the  injury  is  of  a 
permanent  nature,  deteriorating  the  marliet  value  to  property,  sa 
that  if  the  remainderman  or  reversioner  were  to  sell.  It  would  fetch 
less  money  in  tlie  marlcet,  there  is  damage  to  the  reversion  or  re- 
mainder for  which  he  Is  entitled  to  recover.  If  the  same  act  affect* 
both  his  estate  and  tiaat  of  the  tenant  in  possession,  the  damages  are 
apportionable  between  them,  the  tenant  recovering  only  for  damage 
to  his  present  enjoyment  during  his  term  if  it  affects  the  entire  term, 
and  the  remainderman  or  reversioner  only  for  the  damages  to  his 
remainder  or  reversion.    (Jordan  v.  Benwood,  859.) 

See  Deeds,  5;  Dower;  Highways,  5;  Pleading,  5. 

ESTOPPEL. 

1.  ESTOPPEL-ADMITTING    LOCATION    OP     HIGHWAY.— A 

person  will  not  be  heard  to  dispute  the  location  of  a  highway,  which 
location  lie  has  distinctly  admitted  by  his  declarations  and  acts. 
(Whitesides  v.  Green,  740.) 

2.  AN  ESTOPPEL  TO  DENY  THE  GENUINENESS  OP  A  SIG- 
NATURE DOES  NOT  ARISE  from  the  failure  to  at  once  repudiate 
It,  nor  from  saying  that  the  note  on  which  it  appeared  will  be  paid, 
if  there  was  no  intention  to  mislead,  and  the  statement  was  not  acted 
upon  by  anyone  to  his  prejudice.  (Traders'  Nat.  Bank.  v.  Rogers^ 
458.) 

See  Fraud,  3;  Husband  and  Wife,  5;  Marriage  and  Divorce,  8. 

EVIDENCE. 

1.  EVIDENCE— JUDICIAL  NOTICE.- Courts  take  judiVlal  no- 
tice that  a  contract  entered  into  between  a  city  and  a  water  com- 
pany for  a  supply  of  water  for  public  purposes  becomes  in  a  sense 
perpetual.     (Bienville  Water  etc.  Co.  v.  Mobile,  28.) 

2.  p]VIDENCE— PRESUMPTIONS.— THE  COMMON  LAW  is  not 
presumed  to  exist  In  the  state  of  liouisiana.    (Peet  v.  Hatcher,  45.) 

3.  EVIDENCE— PRESUMl^TIONS- COMMON  LAW.- In  states 
having  a  common  origin  or  populated  by  citizens  coming  from  states 
having  a  common  origin,  the  common  law  is  presumed  to  exist. 
(Peet  V.  Hatcher,  45.) 

4.  EVIDENCE -PRESUMPTION— COMMON  LAW.— If  there  Is 
no  proof  of  tlie  law  of  another  state  nor  judicial  knowledge  of  the 
origin  of  such  state,  such  as  raises  the  presumption  that,  the  com- 
mon law  prevails  there,  it  is  presumed  that  the  law  of  the  forum  in 
which  the  issue  is  being  tried  is  the  law  of  that  state  on  the  questioa 
under  consideration.     (Peet  v.  Hatcher,  45.) 

5.  THE  STATUTES  OF  ANOTHER  STATE,  WHEN  IN  ISSUE, 
AND  PROPERLY  AD:\11TTED  IN  EVIDENCE. -If,  in  a  complaint 
to  foreclose  a  mortgage,  the  plaintiff  is  alleged  to  be  a  corporation. 
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organized,  existing,  and  doing  business  pnrsnant  to  the  statutes  of 
another  state,  the  statute  under  which  it  was  organized  is  admla- 
eibJe  in  evidence.    (Freie  v.  No.  4  Fidelity  B.  &  S.  Union,  123.) 

G.  EVIDENCE-BURDEN  IN  CRIMINAL  CASES— PREJUDICE 
^IMPROPER  INFLUENCES.— Unless  the  record,  in  a  criminal  case, 
fihows  that  improper  influences  did  not  prejudice  the  rights  of  the 
defendant,  the  burden  of  proving  that  the  defendant  did  not  suffer 
prejudice  by  reason  thereof  rests  upon  the  prosecution.  (State  v.  Mc- 
€ormicl£,  341.) 

f.  CRIMINAL  LAW— EVIDENCE.— If  one  arrested  under  a 
iiharge  of  larceny  says  to  the  arresting  ofiicer  that  he  is  not  guilty, 
but  that  he  will  have  to  suli'er  for  some  one  else,  such  statement  is 
admissible  in  evidence  against  him.    (Commonwealth  v.  Flynn,  472.) 

S.  FALSE  IMPRISONMENT— EVIDENCE.— In  an  action  to  re- 
cover for  false  imprisonment,  a  conversation  between  the  plaintiff 
and  the  arresting  officer,  not  had  in  the  presence  of  the  defendant, 
concerning  the  matter  over  which  the  arrest  took  place,  is  not  ad- 
missible in  evidence.    (Burk  v.  Howley,  607.) 

9.  EVIDENCE— PRODUCTION  OF  LETTERS  OB  PAPERS.— 
If  there  is  an  issue,  either  direct  or  collateral,  on  the  forgery  of  pa- 
pers, courts  of  law  or  of  equity  may  compel  their  production  for  in- 
spection in  advance  of  trial.    (Dock  v.  Dock,  617.) 

10.  EVIDENCE.— PRODUCTION  OF  PRIVATE  WRITINGS  In 
which  another  has  an  interest  may  be  had  either  by  bill  of  discov- 
ery in  proper  cases  in  equity,  or  by  writ  of  subpoena  duces  tecum  at 
law,  directed  to  the  person  who  has  them  in  his  possession.  Courts 
of  law  may  also  make  an  order  for  the  inspection  of  writings  in  the 
possession  of  one  party  to  a  suit  in  favor  of  the  other.  Such  order 
may  also  be  obtained  by  a  defendant  on  a  special  case,  such  as  if 
there  is  reason  to  suspect  that  the  writing  is  forged,  and  he  wishes 
that  it  may  be  seen  by  himself  and  his  witnesses.  (Dock  v.  Dock, 
617.) 

11.  EVIDENCE— PRODUCTION  OF  WRITINGS.— If  a  party  is 
entitled  to  the  production  and  inspection  of  a  written  document  as 
being  applicable  to  his  case,  his  right  to  such  discovery  is  not  af- 
fected by  the  fact  that  the  same  document  is  evidence  for  the  other 
party's  case  also.    (Dock  v.  Dock,  617.) 

12.  EVIDENCE— DEATH- PRESUMPTION.— A  presumption  of 
death  is  raised  by  the  absence  of  a  person  from  his  domicile  unheard 
of  for  seven  years.  Absence  in  this  connection  means  that  a  person 
is  not  at  the  place  of  his  domicile,  and  that  his  actual  residence  is 
unknown.    Removal  alone  is  not  enough.     (Francis  v.  Francis,  668.) 

13.  EVIDENCE— PRESUMPTION  OF  DEATH.— If  a  person  re- 
moves from  his  domicile  to  establish  a  home  for  himself  in  another 
state  or  country,  at  a  place  well  known,  this  is  a  change  of  residence 
only,  and  absence  from  the  former  domicile  does  not  raise  a  pre- 
sumption of  death.  If  alive  at  his  last  domicile  when  last  heard 
from  the  presumption  is  that  life  continues.  (Francis  v.  Francis, 
668.) 

14.  EVIDENCE— ADMISSION  OF  NEGLIGENCE  OR  CARE- 
ACTS  OR  DECLARATIONS  OF  SWITCHMAN— RES  GESTAE.— 
After  the  occurrence  of  a  railroad  accident,  a  switchman  is  not  au- 
thorized to  make  any  admission  of  negligence  on  the  part  of  the 
company,  or  of  care  by  a  party  Injured;  and  any  narration  of  the 
facts  by  him,  subsequent  to  the  occurrence,  and  not  made  upon  the 
witness  stand,  Is  inadmissible  In  evidence;  but  the  acts  and  declara- 
tions of  the  switchman  constituting  a  part  of  the  res  gestae  are  ad- 
missible, though  given  to  the  jury  by  a  third  party.  (Wilson  r. 
Southern  Pac.  Co.,  766.) 
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15.  EVIDENCE  —  RES  GESTAE  —  CONVERSATION  ABOUT 
RAILROAD  ACCIDENT.— A  train  of  cars  was  moving  bacliward 
and  forvvai'd  over  a  street  crossing,  and  a  person  riding  in  a  wagon 
witli  the  driver  attempted  to  cross,  but  the  wagon  was  strucli  by  the 
cars,  and  the  passenger,  in  jumping  out,  was  injured.  Immediately 
thereafter,  the  train  having  moved  along,  the  injured  party  wallsed 
across  the  track  and  said  to  the  switchman,  "Who  is  to  blame  for 
this?"  The  latter  replied,  "It  was  the  engineer.  I  told  him  to  stop, 
and  I  told  you  to  go  on."  The  party  injured  then  asked,  "Did  you 
tell  us  to  go  across?"  The  switcliman  answered,  "That  Is  what  I 
did."  This  conversation,  being  immediately  and  intimately  con- 
nected with  the  transaction,  was  held  to  be  admissible  as  part  of  the 
res  gestae,  which  included  the  fact  that  the  train  stood  across  the 
street,  the  movement  of  the  cars,  and  the  different  attempts  of  the 
driver  to  cross.    (Wilson  v.  Southern  Pac.  Co.,  766.) 

16.  EVIDENCE— WHAT  ACTS  AND  DECLARATIONS  ARE 
PART  OP  RES  GESTAE.— If  a  train  of  cars  is  moving  backward 
and  forward  over  a  street  crossing,  and  a  person  riding  in  a  wagon 
witli  the  driver  is  injured  while  they  are  attempting  to  cross,  and 
Avhile  a  switchman  is  at  his  post,  all  acts  and  declarations  of  the 
parties  which  are  the  immediate  expressions  of  the  fears,  the  in- 
tentions, and  the  conflicting  purposes  brought  into  play  by  the  oc- 
currences of  the  occasion,  the  situations  of  the  respective  parties,  and 
their  dangers  and  emergencies,  real  or  apparent,  constitute  a  part 
of  the  transaction,  and  are,  therefore,  a  part  of  the  res  gestae.  (Wil- 
son V.  Southern  Pac.  Co.,  766.) 

17.  EVIDENCE  OF  THE  CUSTOMARY  WAY  OP  DOING 
THINGS  is  not  admissible  if  it  is  a  matter  of  common  knowledge. 
(Simonds  v.  Baraboo,  895.) 

See  Agency,  5;  Attorney  and  Client,  7,  9,  10;  Auctions,  5;  Bailments, 
3,  4;  Checks,  1,  2;  Contracts.  9,  10,  14;  Damages,  1;  Fraudulent 
Conveyances,  2,  3;  Husband  and  WMfe,  7,  10;  Judgment,  1,  5,  6,  9, 
10;  Ijimitations  of  Actions,  2;  Municipal  Corporations,  10;  Negli- 
gence, 11,  14;  New  Trial,  1;  Negotiable  Instruments,  11;  Notice,  9: 
Pleading,  4;  Railroad  Companies,  20;  Sheriffs,  1;  Wills,  10,  21. 

EXECUTIONS. 

1.  EXECUTION— WIDOW'S    RIGHT    OP     DOWER     BEPORB 

ASSIGNMENT.— A  widow's  right  of  dower  in  the  lands  of  her  de- 
ceased husband  cannot  be  taken  in  execution  by  her  creditors  be- 
fore the  same  has  been  assigned  and  set  off  to  her.  (Harper  v.  Clay- 
ton, 407.) 

2.  EXECUTION.— THE  PROPERTY  OP  A  PARTNERSHIP 
CANNOT  BE  ATTACHED  UNDER  A  CLAIM  AGAINST  ONE  05^ 
THE  PARTNERS,  and  an  officer  levying  such  an  attachment  ae* 
quires  no  title.    (Russell  v.  Cole,  432.) 

8.  EXECUTIONS— LIABILITY  OP  OFFICER  FOR  DELAY.— 
An  execution  creditor,  who  places  his  execution  in  the  hands  of  th» 
sheriff  with  directions  to  make  the  money  upon  It,  and  who  does  not 
countermand  or  modify  his  instructions  but  repeats  them  from  time 
to  time,  does  not  lose  his  lien  by  the  delay  of  the  sheriff  In  making 
the  sale.    (Gillespie  v.  Keating,  622.) 

4.  EXECUTIONS -DELAY  IN  MAKING  SALE -PRIORITY  BE- 
TWEEN CREDITORS.— If  a  judgment  creditor  places  his  execution 
In  the  hands  of  the  sheriff,  with  directions  to  make  the  money  upon 
it,  and  the  officer  delays  making  the  sale,  though  repeatedly  re- 
"quested  to  do  so,  and,  in  the  mean  time,  an  attachment  exe- 
cution in  favor  of  a  third  person  Is  Issued  against  the  debtor,  and. 
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after  the  latter  has  made  an  assignment  for  the  benefit  of  creditors, 

the  attachment  execution  is  pursued  to  judgment,  and  an  execution 
thereunder  is  placed  in  the  hands  of  the  sheriff,  who  subsequently 
sells  the  property,  the  lien  of  the  first  execution  creditor  on  the  pro- 
ceeds of  the  sale  is  superior  to  that  of  the  second  execution  creditor 
or  the  general  creditors,  in  the  absence  of  a  claim  and  proof  of  fraud 
by  either  of  the  latter.    (Gillespie  v.  Keating,  b22,) 

5.    EXECUTIONS  — ASSIGNMP]NT    FOR    THE    BENEFIT    OF 
CREDITORS.— There  can  be  no  valid  levy  made  on  a  writ  of  execu- 
tion after  the  execution  debtor  has  made    an    assignment    for  the 
benefit  of  creditors.    (Gillespie  v.  Keating,  622.) 
See  Sheriffs,  1,  2. 

EXECUTORS  AND  ADMINISTRATORS. 

1.  EXECUTORS  AND  ADMINISTRATORS— SUIT  AGAINST 
FOREIGN  EXECUTOR.— In  Pennsylvania,  a  foreign  executor  with- 
in the  jurisdiction  of  the  courts  of  that  state  is  liable  to  suit  by  a 
resident  creditor  of  his  decedent,  and  such  suit  may  be  sustained 
unless  it  trenches  uuduly  on  the  jurisdiction  of  another  court  al- 
ready attached  or  would  expose  parties  subject  to  such  jurisdiction 
to  inequitable  burdens.    (Laughlin  v.  Solomon,  633.) 

2.  EXECUTORS  AND  ADMINISTRATORS— SALES  OF  ARE 
VOIDAIILE  BUT  NOT  VOID.— Under  a  statute  forbidding  execu- 
tors, .administrators,  and  guardians  from  purchasing,  directly  or  in- 
directly, the  real  property  of  the  estates  of  their  wards  or  decedents, 
and  declaring  such  sales  to  be  void,  they  are  not  absolutely  void, 
but  are  voidable  only  at  the  instance  of  persons  prejudiced  thereby. 
<Melms  V.  Pabst  Brewing  Co.,  899.) 

3.  EXECUTOR'S  SALES— CREDITORS  AND  HEIRS,  WHEN 
MAY  IMPEACH.— If  the  property  of  the  estate  of  a  decedent  was 
purchased  for  the  benefit  of  an  executor  or  administrator,  the  sale 
may  be  avoided  by  creditors  or  heirs  at  law  of  the  decedent  who  were 
prejudiced  thereby.     (Melms  v.  Pabst  Brewing  Co.,  899.) 

4.  EXECUTORS'  SALES  —  INNOCENT  PURCHASERS.— 
Though  an  executor's  sale  was  made  for  his  benefit,  and  was  there- 
fore subject  to  be  attacked, and  set  aside  by  heirs  or  creditors  preju- 
diced thereby,  innocent  purchasers  who  have  acquired  title  under 
such  sale  witliout  notice  of  the  vice  therein  are  protected.  (Melms 
V.  Pabst  Brewing  Co.,  899.) 

5.  LACHES  IN  SEEKING  TO  AVOID  AN  EXECUTOR'S  SALE. 
If  the  property  of  a  decedent  was  purchased  at  an  executor's  sale 
for  the  benefit  of  the  executor,  and  was  afterward  sold  to  a  stranger, 
the  heirs  are  chargeable  with  laches  and  precluded  from  setting 
aside  the  sale,  thongh  tlie  statute  of  limitations  has  not  run  against 
them,  if,  by  the  exercise  of  ordinary  diligence,  they  might  have  dis- 
covered that  the  sale  was  made  for  the  benefit  of  such  executor,  and 
they  failed  to  exercise  such  diligence  or  to  take  any  proceeding  to 
avoid  the  sale  for  nearly  twenty  years  and  until  the  youngest  ot 
the  heirs  was  more  than  four  years  past  her  majority.  (Melms  T. 
Pabst  Brewing  Co.,  899.) 

See  Cotenancy,  6;  Wills,  4,  23. 

FALSE  IMPRISONMENT. 
Bee  Evidence,  S;  Malicious  Prosecution,  2. 

FALSE  PRETENSES. 
1.    FALSE  PRETENSES  —  ESSENTIAL    ELEMENTS    OP    OF- 
FENSE.—An  essential  element  of  the  offense  of  obtaining  propertj 
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by  false  pretenses  Is,  that  the  person  who  parts  with  It  Is,  In  fact, 
defrauded  to  his  injury.  In  addition  to  the  false  pretenses,  there 
must  be  an  intent  to  defraud.  The  pretenses  must  be  used  for  the 
purpose  of  perpetrating  the  fraud,  and  a  fraud  must  be  actually  ac- 
complished by  means  of  the  false  pretenses.  (State  v.  McCormicls, 
341.) 

2.  FALSE  PRETENSES— GIVING  OP  WORTHLESS  CHECK- 
IMMATERIALITY  OF  DEFENDANT'S  INSOLVENCY.— It  is  not 
■essential  to  a  conviction  for  obtaining  property  by  fraud  and  false 
pretenses,  where  the  defendant  is  charged  with  having  obtained  a 
horse  by  stating  that  he  had  money  in  a  certain  bank  and  that  a 
check  thereon  which  he  gave  was  good  and  would  be  paid  on  pre- 
sentation, Avhen  he  did  not,  in  fact,  have  any  money  In  the  bank, 
or  any  account  with  it,  to  allege  or  prove  that  the  defendant  was  in- 
solvent, especially  where  the  check  was  taken  as  the  equivalent  of 
money,  without  any  intention  of  extending  credit  to  the  defeudaiit. 
The  seller  was  defrauded  to  his  injury  regardless  of  how  solvent  the 
defendant  may  have  been.    (State  v.  McCormick,  341.) 

3.  FALSE  PRETENSES— RELIANCE  UPON  FALSE  REPRE- 
SENTATIONS.—If  the  defendant  upon  a  charge  of  obtaining  property 
by  fraud  and  false  pretenses,  is  assisted  by  another  in  fraudulently 
obtaining  the  pi'operty,  and  such  other  person  makes  false  represen- 
tations to  the  owner  in  the  presence  and  hearing  of  the  defendant, 
without  objection,  or  explanation,  by  him,  and  which  are,  in  effect, 
an  affirmation  of  the  repi'esentations  made  by  the  defendant,  the 
false  representations  made  by  such  other  person,  with  the  approba- 
tion and  concurrence  of  the  defendant,  will,  if  relied  upon  by  the 
owner,  bind  the  defendant  to  the  same  extent  as  if  he  himself  bad 
made  them.    (State  v.  McCormick,  341.) 

See  New  Trial,  8. 

FIRE  DEPARTMENT. 
See  Municipal  Corporations,  2-3;  Statutes,  4. 

FORGERY. 

1.  FORGERY,  RATIFICATION  OF.— Omission  by  an  apparent 
Indorser  on  being  shown  a  note  to  inform  the  holder  that  the  in- 
dorsement was  a  forgery  does  not  amount  to  an  affirmation  of  the 
signature,  if  such  indorser  is  not  proved  to  have  received  any  bene- 
fit from  the  forgery  or  to  have  authorized  tlie  forger  to  act  as  his 
agent  for  any  purpose.    (Traders'  Nat.  Bk.  v.  Rogers,  458.) 

2.  FORGERY— EVIDENCE  OP'  RATIFICATION.— The  fact  that 
a  person  whose  name  has  been  forged  does  not  at  once  repudiate 
the  signature  Is  admissible  as  bearing  upon  the  question  whether  he 
assumed  the  signature  as  his  own,  but  it  is  not  conclusive.  Nor  is 
the  statement  of  such  person  that  the  note  will  be  paid  conclusive 
evidence  of  his  ratification  of  the  forgery.  (Traders'  Nat.  Bk.  v. 
Rogers,  458.) 

FRAUD. 

1.  FRAUD— REFUSAL  TO  HAVE  DOWER  ASSIGNED.— As  a 
person  may  stand  upon  his  legal  rights  without  violating  any  rule  of 
equity,  the  neglect  or  refusal  to  have  dower  assigned  does  not 
amount  to  fraud.    (Harper  v.  Clayton,  407.) 

2.  FRAUD— PARTICE PS  CRIMINIS  WILL  NOT  BE  RELIEV- 
ED FROM.— If  several  cotenants  join  in  an  agreement  by  which  the 
property  of  the  cotenancy  is  sold  at  a  tax  sale  to  one  of  their  num- 
ber for  the  purpose  of  defrauding  other  cotenants,  none  of  such  per* 
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sons  will  be  granted  relief  In  equity  as  against  a  person  who,  In  pur- 
suance of  the  scheme,  acquired  the  tax  title.    (liawton  v.  Estes,  450.) 

3.  FRAUD  —  CONCEALMENT  OF  MATERIAL  FACTS  —  AC- 
COUNTING.—If  a  member  of  a  partnersiiip  operating  a  gas  well 
negotiates  a  sale  thereof  to  a  third  party  for  one-half  of  the  gross 
proceeds,  and  concealing  this  offer,  and  by  means  of  false  representa- 
tions made  by  himself  and  his  agent,  that  one-fourth  of  such  pro- 
ceeds is  the  best  price  obtfiiuable,  secures  from  his  copartners  a  con- 
tract of  sale  at  the  latter  price  in  blanli,  and  then  inserts  his  own  and 
his  agent's  name  and  immediately  resells  to  such  third  party  in  ac- 
cordance with  his  oiler,  both  the  copartner  and  his  agent  are  liable 
to  account  to  the  other  members  of  the  partnership  for  the  profits  of 
the  latter  sale,  and  such  agent  having,  during  all  of  the  negotiations, 
represented  that  he  was  interested  as  one  of  the  members  of  the  firm, 
he  is  estopped  to  deny  that  he  is  one  of  the  partners  in  an  action  for 
an  accounting.    (Bennett  v.  McMillin,  591.) 

4.  FRAUD— CONCEALMENT    OF     MATERIAL    FACTS.— If    a 

party  knows  that  another  is  relying  upon  his  judgment  and  knowl- 
edge in  contracting  with  him,  although  no  confidential  relation  exists^ 
and  he  does  not  state  material  facts  within  his  knowledge,  the  con- 
tract may  be  avoided.  Knowingly  to  permit  another  to  act  as  though 
tlie  action  was  conrideutial,  and  yet  not  state  material  facts,  is 
fraudulent.    (Bennett  v.  McMillin,  591.) 

See   Arbitration   and   Award,  4;    Auctions,  1;    Contracts,   4,  5,  15; 
Homesteads,  2;  Larceny,  1;  Wills,  14,  15. 

FRAUDULENT  CONVEYANCES, 

1.  FRAUDULENT  CONVEYANCES-RESERVATION  OF  BKN- 
BFIT.— If  an  Insolvent  debtor  conveys  his  property  to  his  creditor 
in  payment  of  a  bona  fide  debt,  and  lor  an  adequate  price,  the  sale 
Is  not  rendered  fraudulent  simply  by  the  fact  that  the  husband  of 
such  debtor  is  subsequently  employed  as  a  clerk  by  the  purchaser, 
without  any  prior  agreement  for  such  employment.  (Simmons  v. 
Sheiton,  39.) 

2.  FRAUDULENT  CONVEYANCES— NOTICE  OF  INSOLVEN- 
CY OF  DEBTOR— EVIDENCE.— In  an  action  to  set  aside  a  convey- 
ance by  a  debtor  to  his  creditor  as  fraudulent  toward  other  creditors, 
evidence  that  shortly  after  the  conveyance  the  purchaser  had  reason 
to  suspect  that  the  seller  owed  money  to  others,  is  not  sufficient  to 
charge  the  purchaser  with  knowledge  or  notice  of  an  intent  on  the 
part  of  the  seller  to  delay  and  defraud  his  other  creditors.  (Simmons 
T.  Sheiton,  39.) 

8.  FRAUDULENT  CONVEYANCES— NOTICE  OF  INSOLVEN- 
CY OF  DEBTOR— EVIDENCE.— In  an  action  to  set  aside  a  convey- 
ance by  a  debtor  to  his  creditor  as  fraudulent  toward  other  creditors, 
evidence  that  suits  were  instituted  against  such  debtor  and  the  pur- 
chaser garnished,  and  that  the  latter  made  several  payments  of  the 
purcliase  money,  without  showing  when  they  wore  made,  is  not  suffi- 
cient to  show  that  such  payments  were  made  after  notice  of  the 
insolvency  of  the  debtor  or  after  such  suits  were  instituted.  (Sim- 
mons V.  Sheiton,  39.) 

4.  FRAUDULENT  CONVEYANCES— SALE  FOR  VALUABLE 
CONSIDERATION- NOTICE  OF  FRAUDULENT  INTENT— BUR- 
DEN OF  PROOF.— A  sale  or  conveyance  made  upon  a  valuable  con- 
sideration by  a  debtor  who  is  insolvent,  or  in  failing  circumstances, 
can  be  set  aside  at  the  Instance  of  his  creditors  only  upon  proof  by 
them  that  the  purchaser  participated  in  or  knew  of  the  purpose  on 
the  part  of  the  debtor  to  place  his  property  beyond  the  reach  of  his 
creditors,  or  had  such  information  as  charges  him  with  notice  of  that 
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purpose.  If  the  purchaser,  before  full  payment,  Is  chargeable  with 
knowledge  of  the  fraudulent  intent  of  the  seller  he  is  not  permitted 
to  make  further  payments,  but  must  hold  them  for  the  paramount 
claims  of  the  debtor's  creditors.    (Simmons  v.  Shelton,  39.) 

5.  FRAUDULENT  TRANSFER  TO  A  PARTNERSHIP  OP 
WHICH  TRANSFERRER  IS  A  MEMBER.— Though  the  object  of  a 
person  in  forming  a  partnership  with  another  and  transferring  prop- 
erty to  him  is  fraudulent  as  against  his  creditors,  and  in  contraven- 
tion of  the  statute  relating  to  insolvency,  the  transfer  cannot  be 
avoided,  if  tiie  other  partner  did  not  icnow  of,  nor  participate  in, 
the  fraud,  and  purchased  in  good  faith  and  for  a  valuable  consid- 
eration.   (Russell  V.  Cole,  432.) 

G.  PURCHASER  BONA  FIDE.— A  purchaser  for  a  valuable  con- 
sideration is  entitled  to  be  protected  in  his  title,  and,  in  the  absence 
of  actual  notice  of  fraud,  it  is  necessai-y  that  the  facts  and  circum- 
stances relied  upon  to  charge  him  with  knowledge  of  a  fraud  should 
be  of  a  character  equivalent  to  ni)tice.    (Anderson  v.  Blood,  515.) 

7.  PURCHASER,  WHAT  NOT  SUFFICIEiST  TO  CHARGB 
HIM  WITH  NOTICE  OF  A  FRAUD.— Where  the  premises  have 
been  sold  at  public  auction  by  an  executor  and  trustee  of  an  estate, 
and,  at  the  time,  under  an  advantageous  lease  to  a  tenant,  and  a 
third  person  is  subsequently  negotiating  for  their  purchase,  the 
fact  that  the  trustee  and  lessee  are  friends  and  associates  in  busi- 
ness, that  the  amount  bid  at  such  auction  sale  has  never  been  col- 
lected, and  the  ten  per  cent  required  to  be  paid  at  the  sale  has  been 
paid  by  a  check  given  by  such  tenant,  but  never  presented  for  pay- 
ment, that  he  is  willing  to  surrender  his  lease,  and  that  the  premises 
are,  in  the  opinion  of  the  purchaser,  worth  several  thousand  dollars 
more  than  has  been  bid  for  them.  Is  not  sufficient  to  charge  him  with 
notice  that  the  sale  was  made  for  the  benefit  of  the  executor  or  trus- 
tee, and  in  fraud  of  the  rights  of  persons  interested  in  the  estateu 
(Anderson  v.  Blood,  515.) 

See  Receivers,  1. 

GAMBLING. 
See  Associations,  2;  Statutes,  9,  10. 

GUARANTY. 

1.  GUARANTY  OF  DRAFT,— A  guarantor  of  a  draft  Is  not  liable 

thereon  if  the  drawer  rightfully  refuses  to  accept  the  draft.  (Mer- 
ehants'  Nat.  Bank  v.  Citizens'  State  Bank,  284.) 

2.  GUARANTY  NOT  DESTROYED  BY  TAKING  AND  FORE- 
CLOSING OTHER  SECURITIES.— If  a  party  making  a  loan  to 
a  eor])oration  receives  as  collateral  security  part  of  its  bonds  and  the 
guaranty  of  a  third  person  making  himself  responsible  for  the  pay- 
ment of  the  debt,  the  foreclosure  of  the  mortgage  given  to  secure 
euch  bonds  does  not  release  the  guarantor.  The  creditor's  interest 
In  the  real  estate  subject  to  such  foreclosure  stands  as  before  as 
mere  security  for  his  debt,  and  does  not  affect  his  right  to  proceed 
against  his  guarantor.    (Lee  v.  Butler,  466.) 

See  Husband  and  Wife,  2,  3;  Negotiable  Instruments,  18-20. 

HABEAS  CORPUS. 

THE  OFFICE  OF  THE  WRIT  OF  HABEAS  CORPUS  Is  not 
to  detormiue  tlie  guilt  or  innocence  of  a  prisoner,  but  only  to  ascer- 
tain whether  he  is  restrained  of  his  liberty  by  due  process  of  law. 
fLacey  v.  Palmer,  795.) 

See  Parent  and  Child,  2. 
Alt  8t.  Rkp.,  Vol.  LVII.  — 63 
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HEIRS. 

HEIRS- LIABILITY  OF,  UPON  OBLIGATION  OF  ANCES- 
TOR.—In  the  state  of  Kansas,  if  the  obligation  of  an  ancestor  ma- 
tures after  all  the  assets  have  been  converted  into  money  and  dis- 
tributed to  the  heirs,  they  may  be  compelled  to  refund  to  a  claimant 
480  much  of  what  they  have  received  as  shall  be  sufficient  to  satisfy 
the  obligation.    (Rohrbaugh  v.  Hamblin,  334.) 

See  Covenants,  1,  2;  Executors  and  Administrators,  3. 

HIGHWAYS. 

1.  HIGHWAYS  — DEFINITIONS  — PUBLIC  HIGHWAY— DE- 
FECTIVE HIGHWAY.— A  laid  out  and  opened  road  is  a  public 
highway,  although  it  has  not  been  put  in  condition  for  travel,  and 
a  defect  in  it  malies  it  a  "defective  highway,"  within  the  meaning 
of  a  statute  giving  a  right  of  action  for  injuries  sustained  on  a  "de- 
fective highway."  To  constitute  such  a  road  a  "defective  highway," 
it  is  not  necessary  that  it  should  first  have  been  improved  and  then 
allowed  to  become  defective  through  lack  of  repair,  (Reading  Town- 
ship V.  Telfer,  355.) 

2.  HIGHWAYS— IMPLIED  DEDICATION.— The  law  implies  a 
dedication  of  land,  on  which  a  highway  is  located,  to  the  use  of  the 
public  for  the  purposes  of  travel,  where  it  appears  that  the  highway 
has  been  traveled  by  the  public  continually  and  uninterruptedly  for 
a  period  of  more  than  fifteen  years,    (Whitesides  v.  Green,  740.) 

3.  HIGHWAYS  ACQUIRED  BY  USER— WIDTH  OP.— After  the 
right  to  a  highway  has  been  acquired  by  user,  the  public  are  not 
limited  to  such  width  as  has  actually  been  used.  The  right  acquired 
by  prescription  and  use  carries  with  it  such  width  as  is  reasonably 
necessary  for  the  public  easement  of  travel,  and  the  width  must  be 
determined  from  a  consideration  of  the  facts  and  circumstances 
peculiar  to  the  case.  Whatever  may  be  the  width,  In  any  particular 
case,  the  easement,  when  acquired  by  user,  cannot  be  limited  to  the 
actual  beaten  path.    (Whitesides  v.  Green,  740,) 

4.  HIGHWAYS  ACQUIRED  BY  USER  —  EVIDENCE  OP 
WIDTH.— It  may  be  inferred  that  the  width  of  a  highway  acquired 
by  user  extends  to  the  ordinary  width  of  highways  in  the  locality,  or, 
If  the  highway  is  inclosed  with  fences,  to  include  the  entire  space  so 
inclosed,  as  such  ordinary  width,  and  the  fact  of  such  inclosure  is, 
in  connection  with  other  evidence,  especially  circumstances  of  recog- 
nition by  the  owner  of  the  fee  and  the  public,  of  definite  and  fixed 
limits,  pertinent  evidence  from  which  width  may  be  inferred. 
<Wliitesides  v.  Green,  740.) 

5.  HIGHWAYS  ACQUIRED  BY  USER— RIGHTS  OP  PUBLIC 
AND  OAVNER  OF  FEE.— Tlie  acquisition  of  a  highway  by  user 
vests  in  the  public  the  mere  right  of  passage  over  the  land,  and  does 
not  divest  the  owner  of  the  fee.  He  may,  therefore,  continue  to 
make  any  use  thereof  which  is  not  incompatible  with  the  public 
easement,    (Whitesides  v.  Green,  740,) 

6.  HIGHWAYS  ACQUIRED  BY  USER— WIDTH— QUESTION 
OF  FACT,— A  controversy  about  the  width  of  a  highway  acquired  by 
user  presents  a  question  of  fact  for  the  jury  to  determine  from  all 
the  facts  and  circumstances  proved,  and  when  such  a  case  is  tried 
by  the  court,  without  a  Jury,  then  it  is  a  question  of  fact  to  be  de- 
termined by  the  court,    (Whitesides  v.  Green,  740.) 

7.  HIGHWAYS  ACQUIRED  BY  USER— APPEAL— FINDINGS 
OF  FACT,  BY  COURT,  AS  TO  WIDTH,— In  a  controversy  about  the 
width  of  a  hig)iway  acquired  by  user,  where  the  ease  has  been  tried 
by  the  court,  without  a  jury,  the  findings  of  fact  will  not  be  dis- 
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turliecl  unless  they  are  so  manifestly  erroneous  as  to  demonstrate 
eome  oversight  or  mistake.    (Whitesides  v.  Green,  740.) 

See  Estoppel,  1;  Negligence,  5,  16;  New  Trial,  4;  Nuisance,  1. 

HOMESTEAD. 

1.  HOMESTEADS— EXCHANGE  OP.— A  homestead  right  may 
exist  in  vacant  land  for  which  a  former  homestead  has  been  ex- 
changed, or  which  has  been  purchased  with  the  proceeds  of  such 
homestead,  and  is  held  in  good  faith  for  use  as  a  home.  The  home- 
stead character  of  such  land  is  not  affected  by  the  fact  that  it  can- 
not be  improved,  and  a  dwelling-house  erected  thereon,  from  the 
proceeds  of  the  former  homestead.    (Mann  v.  Corrington,  256.) 

2.  HOMESTEAD— EXCHANGE  OF,  FOR  OTHER  LAND  IS 
NOT  A  FRAUD  ON  JUDGMENT  CREDITORS.— A  debtor  cannot 
commit  a  fi-aud  upon  his  creditor  by  disposing  of  his  homestead,  and 
one  homestead  may  be  exchanged  for  another  free  from  any  claim 
of  creditors  upon  either.  Hence,  if  a  judgment  debtor,  desiring  to 
change  his  place  of  residence,  exchajlges  his  homestead  for  other  land 
Bubject  to  an  encumbrance,  not  with  the  intention  of  occupying  the 
land  traded  for,  but  for  the  purpose  of  executing  a  mortgage  on  it  to 
pay  ofC  the  encumbrance,  and  to  obtain  enough  money,  together  with 
what  he  may  realize  from  the  sale  of  the  equity  of  redemption,  to  buy 
another  home,  at  another  place,  and  is  advised,  upon  applying  for  a 
loan  to  one  fully  informed  of  the  facts,  that  if  he  will  take  a  deed 
of  the  land  in  the  name  of  his  son,  so  that  the  judgments  will  not 
appear  to  be  liens  upon  the  property,  a  loan  will  be  made,  and  this 
is  done,  the  sou  executing  to  the  lender  a  first  mortgage  on  the 
land,  and  the  lender  discharging  the  encumbrance,  and  paying  the 
balance  of  the  money  over  to  the  father,  the  transaction,  though  the 
gon  afterward  conveys  the  equity  of  redemption,  is  not  a  fraud  upon 
the  father's  judgment  creditors,  and,  in  an  action  against  him  to  sub- 
ject the  land  traded  for  to  the  payment  of  the  judgments  against 
him,  such  creditors  have  no  riglit  to  complain  as  against  the  lender 
and  his  assignees.    (Winter  v.  Ritchie,  331.) 

3.  HOIMESTEAD— DURESS  OF  WIFE.— If  a  wife  is  compelled, 
by  her  husband,  through  force  and  fear,  to  sign  a  mortgage  upon  the 
homestead,  such  mortgage  is  a  nullity,  although  it  accompanies,  and 
is  given  to  secure  the  payment  of,  a  negotiable  promissory  note,  which 
with  the  mortgage,  is  transferred  to  an  innocent  holder  before  ma- 
turity; and,  in  an  action  to  foreclose  the  mortgage,  the  defense  of 
<Iuress  is  available  to  her.    (Kerry  v.  Berry,  351.) 

4.  HOMESTEAD.— IF  LAND  IS  PURCHASED  WITH  THE 
BONA  FIDE  INTENTION  OF  MAKING  IT  A  HOMESTEAD,  and 
it  is  prepared  and  fitted  for  occupancy  as  such  within  a  reasonable 
time,  the  homestead  exemption  attaches  thereto  by  relation  as  of  the 
date  of  its  purchase.    (Shaw  v.  Kirby,  927.) 

See  Husband  and  Wife,  4. 

HOMICIDE. 
1.  HOMICIDE  — INSTRUCTIONS- INVOKING  PROCESS  OF 
LAW  IS  NOT  AN  ELEMENT  OF  SELF-DEFENSE.— It  is  error,  on 
a  prosecution  for  murder,  where  self-defense  is  relied  on,  to  instruct 
the  jury  to  the  effect  that  the  right  of  self-defense  does  not  arise 
where  there  is  opportunity  to  restrain  the  assailant  by  process  of  law, 
and  that  if  the  defendant  had  ample  opportunity  to  have  the  deceas- 
ed bound  over,  by  a  magistrate,  to  keep  the  peace,  but  did  not  do  so, 
then  he  is  not  entitled  to  the  plea  of  self-defense.  (State  r.  Hatch, 
837.) 
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2.  CRIMINAL  LAW— SELF-DEFENSE— "RETREAT  TO  THE 
WALL."— The  doctrine  that  a  person  unlawfully  attacked  must  "re- 
treat to  the  wall"  before  he  can  be  justified  in  talking  the  life  of  his 
assailant  in  self-defense  is  not  the  law  of  Kansas;  but  if  the  defend- 
ant is  in  the  wrong  and  commences  the  affray,  even  with  no  intatit 
to  Icill  or  inflict  great  bodily  harm,  and  the  other  party,  being  thus 
provolcod,  malves  a  deadly  assault,  then  it  is  the  duty  of  the  defend- 
ant to  retreat  as  far  as  the  fierceness  of  the  assault  will  permit  him 
to  do,  witliout  danger  of  great  personal  injury  to  himselfi,  before 
slaying  liis  antagonist.    (State  v.  Hatch,  337.) 

HORSERACING,  BOOKMAKING,  AND  POOLSELLING. 

Bee   Associations,  1,  2;    Definitions,  2,  3;    Interstate   Commerce,  2; 
Lotteries;  Statutes,  3,  9-11. 

HUSBAND  AND  WIFE. 

1.  HUSBAND  AND  WIFE— STATUS  CREATED  BY  COVERT- 
URE.— Whenever  a  peculiar  status  is  assigned  by  law  to  the  mem- 
bers of  any  particular  class  of  persons,  affecting  their  general  po- 
sition in,  or  with,  regard  to  the  rest  of  the  community,  no  one  be- 
longing to  such  class  can  vary,  by  any  contract,  the  rights  and  lia- 
bilities incident  to  this  status.  Coverture  creates  such  a  status,  and 
a  married  woman's  rights  and  liabilities  cannot,  therefore,  be  va- 
ried or  changed  by  any  contract  she  may  make.  (Freeman's  Appeal, 
112.) 

2.  HUSBAND  AND  WIFE  —  CONTRACTS  OF  MARRIED 
WOMEN— CONFLICT  OF  LAWS.— Contracts  which  coverture  pre- 
vents a  woman  from  making  herself  she  cannot  make  through  the 
Interposition  of  an  agent.  Hence,  if  a  woman,  married  and  domi- 
ciled in  this  state,  has  no  legal  capacity  here  to  make  a  contract  as 
surety  or  guarantor  for  her  husband,  she  cannot  become  a  guaran- 
tor, or  surety  for  her  husband's  debt  in  another  state,  by  acting 
through  the  interposition  of  an  agent,  whom  she  appoints,  In  this 
fetate,  to  execute  such  a  contract,  or  to  deliver  it  after  It  has  been 

signed  by  her.    (Freeman's  Appeal,  112.) 

3.  STATUTES  AS  TO  CONTRACTS  OF  MARRIED  WOMEN- 
RETROSPECTIVE  OPERATION.— A  statute  changing  the  rule  that 
a  married  woman  cannot  make  any  contract  as  surety  or  guarantor 
for  her  husband  does  not  enlarge  the  rights  of  women  married  be- 
fore the  passage  of  the  act,  and  the  disability  still  applies  to  them, 
unless  it  is  removed  in  the  manner  indicated  by  such  statute.  (Free- 
man's Appeal,  112.) 

4.  PLEADINGS.  — A  CONVEYANCE  FROM  A  WIFE  to  her 
husband  cannot  be  assailed  on  the  ground  that  the  conveyance 
was  for  the  homestead,  if  the  pleadings  do  not  present  this  ques- 
tion.   (Carr  v.  Brennan,  119.) 

5.  MARRIED  AVOMEN— ESTOPPEL.— If  a  husband  and  wife 
holding  land  by  entireties  make  application  to  the  county  recorder 
to  obtain  a  loan  from  the  school  fund,  comply  with  all  the  statutory 
requirements,  and  execute  a  mortgage  upon  their  land  to  secure  the 
loan  so  obtained,  the  wife  is  thereby  estopped  from  disputing  the 
validity  of  the  mortgage,  although  the  auditor,  at  the  time  the  loan 
was  made,  knew  that  the  money  so  loaned  was  to  be  used  to  pay 
the  individual  debts  of  the  husband.    (Trimble  v.  State,  163.) 

6.  HUSBAND  AND  WIFE  — SUITS  AGAINST  WIFE— CON- 
STRUCTION OF  STATUTE.— A  statute  providing  that  a  married 
woman  may  be  sued  at  law  jointly  with  her  husband  upon  any 
note,  contract,  or  agreement  which  she  may  have  executed  jointly 
with  him  includes  only  contracts  or  agreements  reduced  to  writing 
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and  signed  by  both  husband  and  wife.    (Harvard  Publishing  Co.  r, 

Benjamin,  402.) 

7.  HUSBAND  AND  WIFE— WIFE  IS  NOT  LIABLE  UNLESS 
HER  CONTKACT  IS  WHOLLY  IN  WRITING.— If  a  married 
woman  is,  by  statute,  not  liable  upon  her  contract  or  agreement,  un- 
less it  is  in  writing  and  is  executed  by  her  jointly  with  her  husband, 
slie  is  not  liable  where  part  of  the  contract  or  agreement  is  in  writ- 
ing and  part  in  parol.  Hence,  in  an  action  against  a  husband  and 
wife,  where  one  count  of  the  declaration  sets  forth  a  promissory  note 
made  by  the  wife  alone,  payable  to  the  husband,  and  by  him  in- 
dorsed in  blank,  evidence  is  inadmissible  to  show  that  a  note,  which, 
on  its  face,  is  her  note  alone,  was,  in  reality,  the  joint  note  of  the 
two,  as  this  would  make  her  liability  depend,  in  part,  upon  parol 
testimony  while  the  statute  prescribes  a  writing.  (Harvard  Pub- 
lishing Co.  V,  Benjamin,  402.) 

8.  HUSBAND  AND  WIFE— NOTE  OF  WIFE  INDORSED  BY 
HUSBAND  AS  PAYEE— JDINT  LIABILITY.— In  an  action  against 
a  husband  and  wife,  where  one  count  of  the  declaration  sets  forth 
a  promissory  note  made  by  the  wife  alone,  payable  to  the  husband 
and  by  him  indorsed  in  blank,  the  note  sued  on  is  not  evidence  of  a 
contract  executed  by  the  wife  jointly  with  her  husband,  as  the  lia- 
bility of  the  maker  of  a  promissory  note  is  quite  different  from  the 
liability  of  an  indorser,  who  is  also  named  as  payee.  The  two  con- 
ti'acts  are  Avholly  different,  and  do  not  form  one  joint  undertaking. 
(Harvard  Publishing  Co.  v.  Benjamin,  402.) 

9.  HUSBAND  AND  WIFE— LIABILITY  OF  WIFE  TO  BE 
SUED.— A  wife  Is  liable  to  be  sued  at  law  only  upon  such  contracts 
or  agreements  as  she  is  empowered  by  statute  to  make.  Her  com- 
mon-law disability  still  continues  as  to  all  other  undertakings.  (Har- 
vard Publishing  Co.  v.  Benjamin,  402.) 

10.  CONFLICT  OF  LAWS.— A  COVENANT  MADE  BY  A  HUS- 
BAND AND  WIFE  in  the  state  of  their  domicile  to  surrender  all 
his  marital  rights  in  her  lands,  situated  in  another  state,  if  valid 
where  made,  is  valid  in  the  state  where  such  land  is  situated,  though 
it  would  not  have  been  valid  had  the  parties  been  residents  of  that 
state.    (Poison  v.  Stewart,  452.) 

11.  HUSBAND  AND  WIFE— COVENANT  TO  SURRENDER  IN- 
TEREST IN  WIFE'S  PROPERTY.— If  a  husband  covenants  to  sur- 
render, convey,  and  transfer  to  his  wife  and  her  heirs  all  interests 
in  and  to  specific  real  property  which  he  may  have  acquired  by  rea- 
son  of  his  marriage,  and  that  she  is  to  have  full  and  absolute  con- 
trol and  possession  of  such  property,  free  and  discharged  of  all  his 
rights,  claims,  and  demands  of  every  nature,  he  thereby  releases  not 
only  the  rights  which  he  then  had,  but  also  those  which  he  might 
have  acquired  upon  her  death.    (Poison  v.  Stewart,  452.) 

12.  HUSBAND  AND  WIFE,  EFFECT  OP  HIS  COVENANTS  IN 
JOINING  IN  A  CONVEYANCE  OF  HER  LANDS.— If  a  husband 
joining  in  a  conveyance  with  his  wife  of  her  separate  property  cove- 
nants tliat  she  has  a  good  title,  and  the  deed  also  contains  covenants 
of  general  warranty,  such  covenants  on  the  part  of  the  husband  are 
personal,  and  do  not  pass  to  a  subsequent  grantee  of  the  land.  (My- 
gatt  V.  Coe,  521.) 

13.  HUSBAND  AND  WIFE— EVIDENCE  OF  HIS  RIGHT  TO 
THE  POSSESSION  OF  HER  LAND.— The  fact  that  a  husband  ne- 
gotiates for  the  sale  of  his  wife's  land,  executes  a  written  contract 
of  sale  In  his  own  name,  delivers  the  deed  to  the  purchaser,  receives 
a  cheek  for  a  part  of  the  purchase  price  payable  to  his  order,  and 
takes  the  bond  and  mortgage  to  his  wife  for  the  balance  of  the  pur- 
chase price,  does  not  show  that  she  had  surrendered  possession  o£ 
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such  land  to  him,  or  conveyed  to  him  any  Interest  therein  Bufflclent 
to  carry  with  the  land,  as  against  him,  any  covenant  contained  in  a 
conveyance  thereof  in  which  he  joined  with  her.  (Mycatt  v.  Coe. 
521.) 

14.  HUSBAND  AND  WIFE— HUSBAND'S  POSSESSION  OF,  OR 
INTEREST  IN,  HIS  WIFE'S  LANDS.— Though  a  husband  lives 
with  his  wife  and  family  on  her  lands,  and  pays  taxes  thereon,  and 
keeps  them  in  repair,  this  does  not  impair  her  title  to  the  possession, 
nor  give  him  tlie  possession  of  the  property  or  any  right  to  the  pos- 
session thereof,    (Mygatt  v.  Coe,  521.) 

15.  HUSBAND  AND  WIFE— LIABILITY  OF  HUSBAND  FOR 
TOliT  OF  WIFE  BEFORE  MARRIAGE.— A  husband  is  not  liable 
for  the  torts  of  his  wife,  committed  before  he  married  her,  and  while 
she  was  the  wife  of  another  man.    (Culmer  v.  Wilson,  713.) 

16.  HUSBAND  AND  WIFE— LIABILITY  OF  HUSBAND  FOR 
TORTS  OF  WIFE.— While  the  statutes  of  the  state  of  Utah  have 
not  expressly  repealed  the  common-law  rule  that  the  husband  Is  lia- 
ble for  the  torts  of  his  wife,  they  have  made  such  modifications  of  his 
rlglits  and  her  disabilities  as  wholly  to  remove  the  reason  for  the 
liability.  It  is  assumed  that  she  is  fully  capable  of  controlling  her 
OAvn  actions,  and  can,  and  will,  act  independently  of  her  husband, 
and  she  must,  therefore,  respond  alone  for  her  torts.  (Culmer  v. 
Wilson,  713.) 

See  Covenants,  4;  Deeds,  5;  Homesteads,  3;  Negligence,  4,  5;  Pro- 
cess; Trusts,  4;  Wills,  11,  14-17. 

INJUNCTIONS. 

1.  INJUNCTION  AGAINST  WATER  COMPANIES— ENFORCE- 
MENT OF  PUBLIC  DUTY— SHUTTING  OFF  WATER  SUP- 
PLY.—After  a  water  company  has  entered  into  a  contract  with 
a  city  to  furnish  it  with  a  supply  of  water  for  public  purposes,  it 
may  be  enjoined  from  summarily  shutting  off  such  water  to  enforce 
a  disputed  demand  for  water  already  furnished.  Such  proceeding 
by  injunction  is  not  strictly  one  for  the  specific  performance  of  the 
contract,  but  rather  a  proceeding  to  enforce  the  performance  of  a 
public  duty.    (Bienville  Water  etc.  Supply  Co.  v.  Mobile,  28.) 

2.  INJUNCTION  AGAINST  CRIMINAL  ACTS.— The  fact  that 
the  defendants'  acts  may  subject  them  to  indictment  does  not  pre- 
vent a  court  of  equity  from  issuing  an  injunction.  (Vegelahn  v. 
Guntner,  443.) 

3.  EMPLOYERS  AND  EMPLOYES— NUISANCE  IN  PATROL- 
LING EMPLOYER'S  PREMISES.— An  injunction  will  issue  against 
the  maintenance  in  front  of  complainant's  place  of  business  of  a 
patrol  to  prevent  the  carryiug  on  of  the  business  unless  and  until  he 
shall  adopt  a  certain  scale  of  prices  to  be  paid  to  his  employes,  where 
the  patrol  is  employed  as  one  of  the  means  of  carrying  out  a  plan  to 
coerce  the  complainant,  and  is  used  in  addition  with  social  pressure, 
threats  of  personal  injury  or  unlawful  harm,  and  persuasion  to  break 
existing  contracts.    (Vegelahn  v.  Guntner,  443.) 

See  Judgment,  10;  Master  and  Servant,  2. 

INNKEEPERS. 

1.  AN  INNKEEPER  IS  ANSWERABLE  TO  HIS  GUESTS  for 
the  theft  of  the  latter's  money  committed  by  the  former's  em* 
ploy6.    (Cunningham  v.  Buclcy,  878.) 

2.  INNKEEPERS— NEGLIGENCE  OF  GUESTS.— The  fact  that 
the  guest  was  drinking  and  was  careless  of  his  money,  exhibiting  it 
freely  and  refusing  to  give  it  Into  the  care  of  the  innlieeper's  wife 
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does  not  establish  euch  negligence  on  the  part  of  the  guest  as  to  re- 
lieve the  innkeeper  from  liability  for  the  loss  of  such  moneys 
through  the  theft  of  one  of  his  employes.  (Cunningham  y.  Bucky, 
878.) 

INSANE  DELUSION. 
See  Wills,  1,  3. 

INSANE  PERSONS. 
Bee  Marriage  and  Dlyorce,  7. 

INSOLVENCY. 

See  Corporations,  2;  Chattel  Mortgages,  2;  Banks  and  Banking; 
False  Pretenses,  2;  Fraudulent  Conveyances,  1-8,  6;  Partnership^ 
8-10,  13-16;  Stoppage  in  Transitu,  1. 

INSTRUCTIONS. 

1.  JURY  TRIAL-HARMLESS  ERROR.— Though  an  Instruction 
Is  objectionable,  a  verdict  will  not  be  set  aside  nor  the  judgment  re- 
versed, if  they  clearly  appear  from  the  whole  evidence  to  be  right. 
(Lumberman's  Mut.  Ins.  Co.  v.  Bell,  140.) 

2.  JURY  TRIAL— INSTRUCTIONS  AS  TO  AGENCY.— An  in- 
struction summing  up  the  facts  bearing  upon  the  question  of  agency 
bnd  telling  the  jury  that  If  they  find  the  facts  to  be  true  from  the 
evidence  as  stated,  then,  as  conclusions  of  law,  certain  designated 
persons  are  to  be  deemed  agents  of  others,  is  objectionable.  The 
question  of  agency  is  a  mixed  one  of  law  and  fact,  and  the  jury 
should  be  directed  to  determine  from  the  evidence  in  the  case  for 
whom  the  persons  claimed  to  act  who  were  acting.  (Lumberman's 
Mut.  Ins.  Co.  V.  Bell,  110.) 

3.  INSTRUCTIONS  — REQUISITE  OF  EXCEPTION  AVAIL- 
ABLE ON  APPEAL.— An  exception  to  a  charge  given  by  the  court 
to  the  jury  is  unavailing  on  appeal,  where  any  portion  of  the  charge 
is  correct,  unless  the  exception  is  strictly  confined  to  the  objection- 
able matter,  and  the  judge's  attention  called  thereto,  at  the  time  of 
the  delivery  of  the  charge,  so  as  to  afford  him  an  opportunity  to 
make  a  correction.    (Lowe  v.  Salt  Lake  City,  708.) 

4.  JURY  TRIAL.— A  PARTY  HAS  A  RIGHT  VO  HAVE  AN  IN- 
STRUCTION given  in  his  words,  if  it  is  correct  in  law , and  unam- 
biguous.   (Jordan  v.  Benwood,  859.) 

5.  JURY  TRIAL  — INSTRUCTIONS  RESPECTING  FACTS, 
WHEN  REQUIRED.— If  the  attorney  for  one  of  the  litigants  makes 
a  statement  of  a  matter  of  fact  contrarj'  to  the  undisputed  testimony, 
the  court  should,  if  requested,  instruct  the  jury  that  such  fact  is 
established  by  the  evidence,  and  that  they  are  not  at  liberty  to  find 
to  the  contrary.    (Davis  v.  Chicago  etc.  Ry.  Co.,  935.) 

See  Appeal,  5,  6;  Homicide,  1;  Negligence,  3,  18;  Wills,  1,  3. 

INSURANCE. 

1.  INSURANCE-INSURABLE  INTEREST.— A  vendee  of  land 
In  possession,  exercising  acts  of  ownership  under  an  executory  con- 
tract of  purchase,  and  holding  the  bond  of  the  vendor  to  make  title 
upon  full  payment  of  the  purchase  money,  a  portion  of  which  remains 
unpaid,  is  the  unconditional  and  sole  owner  of  the  land  in  fee,  and 
entitled  to  recover  for  the  loss  of  an  insured  building  thereon,  under 
a  policy  of  insurance  containing  a  condition  that  it  "shall  be  void  if 
the  interest  of  the  insured  be  other  than  unconditional  and  sole  own- 
ership, or  if  the  subject  of  insurance  be  a  building  on  ground  not 
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owned  by  the  Insured  In  fee  simple."    (Loventhal  v.  Home  Ins.  Oa, 
17.) 

2.  INSURANCE.-PROOFS  OF  LOSS  may  be  made  by  an  agent 
where  the  assured  was  not  in  a  position  to  make  them.  (Lumber- 
man's Mut.  Ins.  Co.  V.  Bell,  140.) 

3.  INSURANCE.- OBJECTIONS  THAT  THE  PROOFS  of  loss 
were  made  by  an  agent  are  waived  if  the  insurer  refuses  to  pay  on 
the  ground  that  the  policy  was  void  when  issued.  (Lumberman's 
Mut.  Ins.  Co.  V.  Bell,  140.) 

4.  INSURANCE  POLICY  ISSUED  IN  THE  NAME  OF  A  DE- 
CEASED I'ERSON.— If,  after  the  death  of  a  person,  his  business  is 
carried  on  by  his  wife  or  other  successor  in  interest,  and  a  policy  of 
insurance  is  issued  in  such  name  eitlier  by  accident,  mistake,  or  de- 
sign, it  is  not  necessary  to  go  into  equity  to  have  it  reformed,  but 
the  person  to  whom  it  was  issued  may  sue  thereon  in  his  true  name, 
averring  that  the  instrument  was  made  to  him  or  her  by  the  name 
appearing  therein.    (Lumberman's  Mut.  Ins.  Co.  v.  Bell,  140.) 

5.  INSURANCE.— A  BROKER  OBTAINING  INSURANCE  Is 
not  necessarily  the  agent  of  the  assured.  (Lumberman's  Mut.  Ins. 
Co.  V.  Bell,  140.) 

6.  INSURANCE.— NOTICE  TO  AN  AGENT  OF  FACTS  material 
to  the  risk  is  notice  to  the  insurer.  (Lumberman's  Mut.  Ins.  Co.  y. 
Bell,  140.) 

7.  INSURANCE— DECEASED  PERSON,  POLICY  IN  NAME 
OF.— The  fact  that  the  person  in  whose  name  a  policy  of  insurance 
Avas  issued  was  at  the  time  dead,  and  his  death  was  not  communicated 
to  the  insurer,  does  not  affect  the  insurance.  If  it  was  communicated 
to  the  agents  of  the  insurer.  If  the  policy  was  issued  in  the  name  of 
a  deceased  through  the  negligence  and  mistake  of  the  agents  of  the 
insurance  company,  it  cannot  avoid  the  policy  on  that  ground. 
(Lumberman's  Mut.  Ins.  Co.  v.  Bell,  140.) 

8.  INSURANCE  AGENTS— PROVISIONS  IN  POLICIES  UN- 
DERTAKING TO  DETERMINE  WHOM  THEY  REPRESENT.— 
Whether  the  persons  who  acted  as  brokers  in  procuring  insurance 
are  to  be  deemed  agents  of  the  insurer  or  of  the  assured  is  to  be  de- 
termined from  ail  the  evidence  bearing  upon  the  question,  and  not 
merely  from  statements  in  the  policy  that  they  were  the  agents  of 
the  assured.    (Lumberman's  Mut.  Ins.  Co.  v.  Bell,  140.) 

9.  INSURANCE  —  INTEREST  IN  LIFE.— An  uncle  who  lives 
with  and  supports  his  thirteen  year  old  nephew  has  no  insurable 
interest  in  his  life.    (Prudential  Ins.  Co.  v.  Jenkins,  228.) 

10.  INSURANCE— INTEREST  IN  LIFE.— One  who  takes  out  in- 
surance on  the  life  of  another  payable  to  himself,  and  himself  pay- 
ing the  premiums,  must  have  an  insurable  interest  in  the  life  in- 
sured. Otherwise  it  is  a  wagering  contract,  and  the  mere  fact  of 
relationship  does  not  constitute  such  insurable  interest,  unless  there 
is  a  legal  right  of  support  arising  from  it.  (Prudential  Ins.  Co.  v. 
Jenkins,  228.) 

11.  INSURANCE— PLEADING  CONCURRENT  INSURANCE- 
MATTER  OF  DEFENSE.— Although  a  policy  of  insurance  contains 
conditions  respecting  the  liability  of  the  insurer,  in  case  of  loss, 
where  there  is  concurrent  insurance,  the  plaintiff,  in  an  action  on  his 
policy,  need  not  mention,  in  his  complaint,  a  concurrent  policy  of  in- 
surance, though  it  exists,  as  anything  therein  exempting  the  defend- 
ant from  liability  is  matter  of  defense  to  be  set  up  by  answer, 
(^tna  Ins.  Co.  v.  McLead,  320.) 

12.  INSURANCE— WHAT  CONDITION  AS  TO  ARBITRATION 
IS  NOT  A  CONDITION  PRECEDENT  TO  SUIT  ON  POLICY.— A 
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condition,  In  a  policy  of  Insurance,  providing,  In  case  of  any  dififer- 
ence  of  opinion  between  the  insurer  and  the  insured,  that  damage 
shall  be  appraised  by  disinterested  appraisers,  and  the  amount  of  any 
loss  submitted  to  arbitration,  and  further  providing  that  no  action 
against  the  company  shall  be  sustained,  unless  an  award  shall  first 
have  been  returned,  does  not  malie  arbitration  a  condition  precedent 
to  commencing  suit  on  the  policy,  and  is  inoperative  where  no  arbi- 
trators have  been  agreed  upon.  The  number  of  arbitrators  not  being 
specified,  nor  the  mode  of  selecting  them,  the  condition  is  too  indefin- 
ite to  be  valid  and  enforceable,    (^tua  Ins.  Co.  v.  McLead,  320.) 

13.  INSURANCE— WHAT  IS  NOT  PART  OF  PROOFS  OF  LOSS 
—ACTION  NOT  PREMATURE,  WHEN.— Under  a  policy  of  insur- 
ance making  a  loss  payable  in  sixty  days  after  proofs  of  loss  are  fur- 
nished, and  fully  specifying  what  such  proofs  shall  be,  but  requiring 
the  insured  to  furnish  duplicate  bills  of  goods  purchased  in  case  the 
company  shall  require  them,  such  duplicate  bills  are  not  a  part  of 
the  proofs  of  loss.  The  loss  is  payable  in  sixty  days  after  the  regu- 
lar proofs  ai'e  received  by  the  company,  and  an  action  therefor  is 
not  prematurely  brought  though  the  duplicate  bills  are  not  furnished 
sixty  days  before  the  commencem~ent  of  the  action.  (^Etna  Ins.  Co. 
V.  McLead,  320.) 

14.  INSURANCE-  OWNERSHIP.— A  condition  in  a  fire  insurance 
policy  as  to  the  ownei*ship  of  the  property  insured  is  to  be  under- 
stood, not  in  its  technical  sense,  but  as  requiring  that  the  insured 
sliall  be  the  actual  and  sul  stautial  owner.    (Yost  v.  McKee,  G04.) 

15.  INSURANCE— OWNERSHIP.— If  a  fire  insurance  policy,  pro- 
viding that  the  interest  of  the  insured  in  the  property  shall  be  an 
•'unconditional  and  sole  ownership,"  is  issued  on  property  acquired 
by  the  insured  by  devise  "to  be  his  forever  for  his  own  proper  use," 
subject  only  to  a  restriction  of  alienation  until  he  attains  a  certain 
age,  haA'ing  yet  thirteen  years  to  run,  he  is  the  owner  of  the  prop- 
erty within  the  meaning  of  the  policy.    (Yost  v.  McKee,  604.) 

16.  INSURANCE— FIREWORKS,  CONDITION  AGAINST  KEEP- 
ING.—If  a  fire  insurance  policy  provides  that  it  shall  be  void,  "if 
the  hazard  be  increased  by  any  means  within  the  control  or  knowl- 
edge of  the  insured  or  if  there  be  kept,  used,  or  allowed  on  the  above 
premises  fireworks,"  and  other  named  explosives,  the  temporary 
storing  of  an  assorted  lot  of  fireworks  on  the  insured  premises, 
though  for  celebration  purposes,  with  the  knowledge  and  consent  of 
the  insured,  is  such  a  breach  of  the  condition  of  the  policy  as'  to  abso- 
lutely avoid  it  in  case  of  loss  arising  from  the  accidental  explosion 
of  such  fireworks.    (Heron  v.  Phoenix  Mut.  F.  Ins.  Co.,  638.) 

17.  INSURANCE— LIMITATION  OF  TIME  FOR  BRINGING 
SUIT.— A  contract  of  fire  insurance,  stipulating  as  to  the  time  within 
which  suit  may  be  brought  after  loss,  is  not  affected  by  a  subsequent 
statute  relating  to  the  time  for  commencing  actions  on  policies  of 
insurance.    (Sample  v.  London  etc.  F.  Ins.  Co.,  701.) 

18.  INSURANCE— CONSTRUCTION  OF  CONTRACT— LIMITA- 
TIONS ON  TIME  FOR  BRINGING  ACTION.— A  condition  in  a  fire 
insurance  policy  requiring  an  action  for  a  loss  thereunder  to  be 
brought  within  twelve  months  next  after  the  fire  must  be  construed 
In  connection  with  other  conditions  pi'oviding  that  the  loss  shall  not 
become  payable  until  sixty  days  after  notice  and  proof  of  loss,  and 
that  no  suit  shall  be  maintained  on  the  policy  until  after  full  com- 
pliance by  tlie  insured  with  all  of  its  requirements.  Under  such  a 
policy,  the  insured  has  a  right  to  bring  suit  to  recover  for  a  loss  at 
any  time  within  twelve  months  after  the  accrual  of  the  right  of  ac- 
tion, regardless  of  the  time  of  the  fire  and  loss.  (Sample  y.  London 
etc.  F.  Ins.  Co.,  701.) 
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19.  INSURANCE-PROOFS  OF  LOSS.-THE  SILENCE  of  th« 
agents  and  managers  of  an  insurance  corporation  after  receiving 
proofs  of  loss  is  a  waiver  of  any  furtlier  proofs.  (Morotock  Ins.  Co. 
V.  Cheek,  782.) 

20.  INSURANCE  IN  THE  NAME  OF  THE  MANAGER  OF  A 
WAREHOUSE  for  account  of  whom  it  may  concern  applies  to  the 
benefit  of  any  pers'on  who  may  own  property  therein  at  the  time  of 
a  loss,  though  such  property  was  not  therein  when  the  policy  issued. 
(Morotock  Ins.  Co.  v.  Cheek,  7S2.) 

21.  INSURANCE— PROOFS  OF  LOSS.— A  MISTAKE  IN  DESIG- 
NATING THE  NAME  of  the  owner  of  property  in  proofs  of  loss,  not 
induced  by  fraud  nor  a  desire  to  deceive,  is  not  fatal  to  a  recovery 
where  the  policy  is  an  open,  floating  one,  intended  to  cover  the  loss 
of  goods  while  in  a  warehouse,  under  the  control  of  its  manager, 
and  irrespective  of  their  ownersliip.  (Morotock  Ins.  Co.  v.  Cheek, 
782.) 

22.  INSURANCE  ON  PROPERTY  IN  A  WAREHOUSE,  WHO 
MAY  MAINTAIN  AN  ACTION  THEREON.— If  a  policy  of  insurance 
is  issued  to  the  manager  of  a  warehouse  for  the  account  of  whom  it 
may  concern,  he,  upon  the  happening  of  a  loss,  may  maintain  an  ac- 
tion on  the  imlicy  in  his  own  name  to  recover  the  value  of  goods  de- 
stroyed, and  out  of  the  recovery  pay  himself  to  the  extent  of  his 
interest,  and  the  balance  he  will  hold  for  the  benefit  of  the  owners 
Of  the  property  destroyed.    (Morotock  Ins.  Go.  v.  Cheek,  782.) 

INTEREST. 

INTEREST,  ADDITIONAL  FOR  FORBEARANCE  TO  SUB. 
If  the  indorsers  of  a  note  bearing  interest  at  the  rate  of  six  per  cent 
per  annum  agree  with  the  holder  after  maturity  to  pay  interest  at 
the  rate  of  two  per  cent  per  montli  so  long  as  the  note  remains  un- 
paid, the  agreement  is  valid  and  enforceable.  (Glidden  v.  Chamber- 
lain, 479.) 

See  Mortgages,  2;  Partnership,  1;  Usury,  2. 

INTERSTATE  COMMERCE. 

1.  INTERSTATE  COMMERCE  AND  THE  POLICE  POWER.— A 
statute  euacted  in  the  bona  fide  exercise  of  the  police  power  of  a 
state  for  the  suppression  of  a  recognized  vice,  the  prohibition  of  the 
sale  or  manufacture  of  adulterated  or  impure  food,  or  the  prevention 
of  the  spread  of  disease  among  men  or  beasts,  will  not  be  held  in- 
valid as  repugnant  to  the  clause  of  the  national  constitution  giving 
Congress  exclusive  power  to  regulate  commerce  among  the  states. 
(Lace:   V.  Palmer,  795.) 

2.  INl'ERSTATE  COMMERCE— POOLSELLING.— The  purchas- 
ing and  selling  in  this  state  of  pools  on  races  and  games  conducted  in 
another  state  may  be  prohibited  by  our  laws.  Such  prohibition  is 
not  an  unauthorized  interference  with  the  power  of  Congress  to  reg- 
ulate commerce,  nor  is  it  material  that  the  money  to  be  wagered  is 
forwarded  by  telegraph  to  a  state  Avhere  it  Is  not  unlawful  to  make 
the  wager.    (Lacey  v.  Palmer,  795.) 

3.  INTERSTATE  COMMERCE  AND  THE  SUNDAY  LAWS.— A 
statute  prohibiting  the  running,  loading,  or  unloading,  on  Sunday, 
of  any  trains,  cars,  or  locomotives  not  used  for  the  transportation  of 
passengers,  livestoclc,  the  United  States  mails,  or  articles  of  a  per- 
ishable nature,  or  for  the  relief  of  wrecked  or  disabled  trains,  is 
constitutional,  and  may  be  applied  as  against  trains  engaged  in  inter- 
state commerce.    (Norfolk  etc.  Ry.  Co.  v.  Commonwealth,  827.) 

4.  INTERSTATE  COMMERCE  AND  THE  POLICE  POWERS 
OF  THE  STATES.— A  state  may,  in  order  to  protect  the  lives  and 
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health  of  Its  citizens  or  to  preserve  good  order  and  the  public  morals, 
legislate  for  such  purposes  In  good  faith  and  without  discrimination 
against  Interstate  or  foreign  commerce,  although  such  legislation 
may  touch  in  its  exercise  the  lines  respecting  the  respective  domains 
of  the  national  and  the  state  authority,  and,  to  some  extent,  affect 
foreign  or  interstate  commerce,  (Norfolli  etc.  Ry.  Co.  v.  Common- 
wealth, 827.) 

5.  INTERSTATE  COMMERCE— CARS,  WHEN  DEEMED  TO 
BE  EMPLOYED  IN.— A  train  of  empty  cars,  which  had  been  used  in 
the  past,  and  was  intended  to  be  used  in  the  future,  exclusively  in 
carrying  articles  of  interstate  commerce,  is  nevertheless  not  to  be 
considered  as  engaged  in  interstate  commerce  until  loaded  with  ar- 
ticles committed  to  the  carrier  to  be  transported  to  another  state. 
(Norfolli  etc.  Ry.  Co.  v.  Commonwealth,  827.) 

6.  CONSTITUTIONAL  LAW  —  INTERSTATE  COMMERCE  — 
OLEOMARGARINE  IN  ORIGINAL  PACKAGES.- The  fact  that 
oleomargarine  is  imported  into  one  state  from  another  In  original 
packages  does  not  exempt  it  from  the  operation  of  a  statute  prohib- 
iting its  sale  in  the  latter  state  unless  colored  pink  as  by  such  statute 
required.    (State  v.  Myers,  887.) 

7.  INTERSTATE  COMMERCE— CONTRACTS  LIMITING  LIA- 
BILITY OF  CARRIERS.— Until  Congress  shall  enact  statutes  con- 
trolling the  subject,  the  right  of  carriers  operating  lines  in  two  or 
more  states  to  exact  and  enforce  stipulations  limiting  their  liability 
for  negligence  is  controlled  by  the  common  law,  and  the  common 
law  upon  the  subject  is  not  superseded  by  the  nonexercise  of  the 
authority  of  Congress.    (Davis  v.  Chicago  etc.  Ry.  Co.,  935.) 

JOINT  LIABILITY. 

1.  JOINT  LIABILITY  —  CONTRIBUTION  AMONG  JOINT 
TORT  P^EASORS— WHEN  ALLOWABLE.— If  one  charged  with  be- 
ing a  joint  tort  feasor  was  innocent  of  any  illegal  purpose,  ignorant 
of  ihe  nature  of  his  act,  which  was  apparently  honest  and  proper, 
and  lie  apparently  acted  in  good  faith,  with  an  honest  purpose,  in 
what  appeared  to  be  right,  and,  from  the  nature  of  the  case,  could 
not  be  presumed  to  know  that  he  was  doing  an  illegal  act,  and  the 
tort  was  one  arising  from  construction  or  inference  of  law,  and  not 
arising  from  a  known  meditated  wrong,  he  may  then  have  contri- 
bution.   rCulmer  v.  Wilson,  713.) 

2.  JOINT  LIABILITY  —  CONTRIBUTION  AMONG  JOINT 
TORT  FEASORS-WHERE  ALLOWABLE— FORCIBLE  ENTRY 
AND  DETAINER.— If  a  party  claiming  property  in  good  faith  seeks 
to  obtain  possession  thereof  by  legal  process,  as  by  an  action  of 
forcible  entry  and  detainer,  in  a  court  that  lie  believes  has  juris- 
diction, he  may  direct  his  agent  to  do  those  acts  necessary  to  be  done 
in  asserting  the  claimant's  rights;  and  if  it  is  decided  that  such 
claim  is  invalid,  or  that  the  court  has  no  jurisdiction,  the  law  will 
Imply  an  indemnity  to  such  agent,  who  believes  as  his  principal  does, 
for  any  damages  he  was  made  to  pay  on  account  of  such  acts  done 
in  pursuance  of  his  principal's  directions,  within  the  scope  of  his 
instructions  and  employment.    (Culnier  v.  Wilson,  713.) 

3.  JOINT  LIABILITY  —  CONTRIBUTION  AMONG  JOINT 
TORT  FEASORS— WHEN  ALLOWABLE—  ILLUSTRATION- 
FORCIBLE  ENTRY  AND  DETAINER.— If  a  naked  trustee,  or 
agent,  enters  a  suit  of  forcible  entry  and  detainer  at  the  request, 
and  for  the  benefit,  of  the  cestui  que  trust,  and  obtains  a  judgment 
in  a  court  having  no  jurisdiction  in  the  case;  but  such  trustee,  or 
agent,  is  afterward  sued  jointly  with  the  principal  for  damages  aris- 
ing out  of  the  illegal  proceedings,  and  judgment  is  rendered  against 
both  the  principal  and  the  trustee,  or  agent,  which  the  latter  pays. 
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fiuch  Innocent  trustee,  or  agent,  may  hare  contrlbntlon  from  the 

principal,  tlie  otlier  joint  tort  feasor,  as  the  tort  Is  one  arising  from 
a  construction  or  influence  of  law,  and  not  from  a  known  meditated 
wrong.    (Culmer  v.  AVilson,  713.) 

4.  JOINT  LIABILITY  —  CONTRIBUTION  AMONG  JOINT 
TORT  FEASORS— WHEN  NOT  ALLOWABLE.— It  is  a  maxim  that 
there  shall  be  no  contribution  among  wrongdoers,  but  this  rule  has 
many  exceptions  and  applies  only  to  cases  where  the  tort  is  a 
knoAvn  and  meditated  wrong.  No  right  of  action  can  be  based  upon  a 
violation  of  the  law,  and  if  a  wrongdoer  knows  that  his  act  is  il- 
legal, or  if  the  circumstances  are  such  as  to  render  ignorance  of  its 
illegality  inexcusable,  then  he  will  be  left  by  the  law  where  his 
wrongful  action  has  placed  him.  When  the  act  is  known  to  be  a 
violation  of  law,  or  is  apparently  of  that  nature,  the  wrongdoer  will 
not  be  allowed  to  appeal  to  the  law  for  Indemnity.  (Culmer  v.  Wil- 
Bon,  713.) 

See  Trespass;  Husband  and  Wife,  8. 

JOINT  TORT  FEASORS. 
See  Joint  Liability,  1-4;  Trespass. 

JUDGMENT. 

1.  JUDGMENT  AS  EVIDENCE  OF  PRIOR  INDEBTEDNESS. 
A  judgment  is  conclusive  evidence  of  the  existence  of  a  debt  at  the 
time  of  its  rendition,  but  it  is  not  evidence  against  strangers  or  Inno- 
cent purchasers  that  such  debt  existed  at  any  time  anterior  to  the 
rendition  of  such  judgment.    (Simmons  v.  Shelton,  39.) 

2.  JUDGMENTS-RES  JUDICATA— VALIDITY  OF  CONSIDER- 
ATION.—A  judgment  and  recovery  upon  a  gambling  contract  estal> 
lishes  the  validity  of  the  consideration  as  between  the  parties  to  the 
action,  and  precludes  inquiry  into  such  consideration  by  a  court  of 
equity,  although  no  reason  is  shown  why  the  defense  was  not  made 
at  law.    (Peet  v.  Hatcher,  45.) 

3.  JUDGMENTS  OF  OTHER  STATES— CONCLUSIVENESS.— 
A  judgment  rendered  in  one  state  has  the  same  effect  and  is  as  con- 
clusive in  any  otuer  state  where  brought  into  controversy  as  it  has 
or  is  in  the  state  where  rendered.    (Peet  v.  Hatcher,  45.) 

4.  JUDGMENTS  OF  OTHER  STATES— WHEN  CONCLUSIVE. 
If  a  judgment  obtained  in  one  state  has  the  same  effect  and  is  af- 
terward sued  and  recovered  upon  in  another  m  a  court  having  juris- 
diction of  the  parties  and  of  the  subject  matter,  the  latter  judgment 
is  conclusive  of  the  validity  of  the  consideration  of  the  former  judg- 
ment, and  is  enforceable  in  the  latter  state,  although  by  the  statute 
of  the  former  state  judgments  obtained  upon  such  contracts  are  void, 
and  may.  In  any  proceeding  seeking  their  enforcement,  be  annulled 
by  proof  of  the  nature  of  the  consideration.    (Peet  v.  Hatcher,  45.) 

5.  JUDGMENTS- RES  JUDICATA- EVIDENCE  OF  CONSID- 
ERATION.—If  a  note  is  given  to  close  an  account  which  Is  subse- 
quently sued  on,  a  recovery  on  the  account  establishes  the  validity  of 
its  consideration  and  of  the  consideration  of  the  note,  and  if  a  sub- 
sequent suit  is  brought  in  equity  to  foreclose  a  mortgage  given  to 
secure  such  note,  the  validity  of  its  consideration  Is  res  judicata,  and 
no  other  or  further  defenses  as  to  the  validity  of  the  debt  are  opea 
than  could  be  made  if  the  action  were  one  at  law  upon  the  debt. 
(Peet  V.  Hatcher,  45.) 

6.  JUDGMENT  — RES  JUDICATA— IDENTICAL  PARTIES  — 
SAME  CAPACITY".— A  former  judgment  is  not  admissible  as  conclu- 
eive  evidence  of  a  material  fact  therein  adjudicated,  unless  the  par* 
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ties  are  Identical  In  the  two  cases,  and  also  sue  or  defend  In  the  same 
right  or  capacity.    (Fuller  v.  Metropolitan  etc.  Ins.  Co.,  84.) 

7.  JUDGMENT— RES  JUDICATA— LIMITS  OF  DOCTRINE.— It 
Is  true  that  a  fact  once  decided  shall  not  be  again  disputed  between 
the  same  parties;  but  thefaet  must  be  established  byafinal  judgment; 
it  must  have  been  In  issue  under  the  pleadings,  and  must  also  have 
been  actually  litigated  and  determined;  it  must  be  identical  with  the 
fact  sought  to  be  established  in  the  second  action;  and  the  identical 
persons  between  whom  the  fact  was  adjudicated,  in  the  same  right  or 
capacity,  or  their  privies  claiming  under  them,  must  be  the  parties  to 
the  second  action.    (Fuller  v.  Metropolitan  etc.  Ins.  Co.,  84.) 

S.  JUDGMENT— RES  JUDICATA— SUITS  IN  DIFFERENT  CA- 
PACITIES.—The  doctrine  of  res  judicata  does  not  apply  where  the 
first  suit  is  upon  a  cause  of  action  arising  between  the  parties  In  their 
iadividual  capacity,  and  the  second  suit  is  brought  by  one  of  the  par- 
ties In  his  capacity  as  assignee  of  a  cause  of  action  arising  between 
the  other  party  and  a  third  party,  which  the  plaintiff  has  purchased 
of  such  third  person  after  hi&  right  thereon  has  become  fixed,  and 
since  the  judgment  in  the  first  action  was  rendered.  (Fuller'v.  Met- 
ropolitan etc.  Ins.  Co.,  84.) 

9.  JUDGMENT  — RES  JUDICATA  —  SUIT  BY  ASSIGNEE  — 
CLAIM  ON  POLICY  OF  LIFE  INSURANCE.— If  a  party  sues  upon 
an  insurance  policy,  and  obtains  judgment,  and  afterward  sues  the 
company  upon  like  causes  of  action  In  favor  of  third  persons,  but 
which  have  been  assigned  to  him  since  judgment  In  the  first  case  was 
rendered,  and  the  validity  of  certain  receipts  puri)orting  to  have  been 
given  to  the  defendant  in  full  payment  and  discharge  by  the  plain- 
tiff's assignors  is  a  material  issue  in  the  present  action,  the  record  of 
the  judgment  in  the  first  suit  Is  not  conclusive  evidence  of  the  Inval- 
idity of  such  receipts,  and  Is  not  admissible  as  such,  for  the  assignee, 
In  such  a  case.  Is  not  acting  in  the  same  capacity  as  when  he  prose- 
cuted his  own  suit.    (Fuller  v.  Metropolitan  etc.  Ins.  Co.,  84.) 

10.  JUDGMENT— RES  JUDICATA— FACT  NOT  IN  ISSUE  IN 
FORMER  ACTION.— If  a  party  sues  upon  an  insurance  policy  and 
obtains  judgment,  and  afterward  sues  the  company  upon  like  causes 
of  action  in  favor  of  third  persons,  but  which  have  been  assigned  to 
him  since  judgment  In  the  first  case  was  rendered,  and  the  validity 
of  certain  receipts  purporting  to  have  been  given  to  the  defendant  in 
full  payment  and  discharge  by  the  plaintiff's  assignors  Is  a  material 
issue  in  the  present  action,  the  record  of  an  intervening  injunction 
suit  brought  by  the  defendant  against  the  plaintiff  to  prevent  him 
from  suing  upon  the  claims  assigned  to  him  is  not  conclusive  evi- 
dence of  the  Invalidity  of  such  receipts,  and  Is  not  admissible  as  such, 
wliere  it  appears  from  the  record  in  the  Injunction  ease  that  the  val- 
idity of  the  receipts  was  not  tried,  and  was  not  determined  because 
it  was  not  a  fact  in  issue.    (Fuller  v.  Metropolitan  Ins.  Co.,  84.) 

11.  JUDGMENT— MOTION  TO  SET  ASIDE  FOR  IRREGULARI- 
TIES IN  E>:TRY.— It  is  proper  practice  to  attack  all  the  irregulari- 
ties in  the  entry  of  a  judgment  by  a  motion  to  set  It  aside.  (NIchells 
V.  Nichells,  540.) 

12.  JUDGMENT— RES  JUDICATA,  WHAT  IS  NOT— APPEAL.— 
A  decision  that  sweeps  away  the  rights  of  a  party  without  giving  him 
a  chance  to  be  heard  is  not  res  judicata,  and  does  not  force  him  to 
an  appeal  as  a  first  step  In  seeking  a  remedy.  (Nlchelis  v.  NIchells, 
540.) 

13.  JUDGMENT— WHEN  WITHDRAWAL  OF  ANSWER  DOBS 
KOT  LEAVE  DEFENDANT  IN  DEFAULT.— If  an  attorney  at  law 
enters  an  appearance  and  files  an  answer, his  subsequent  withdrawal 
thereof,  in  bad  faith  and  without  notice  to  his  client,  because  his  fees 
have  not  been  paid,  does  not  leave  the  defendant  In  default  for  want 
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of  an  answer,  for  such  attempted  withdrawal  Is  without  authority. 
The  answer  still  stands,  and  will  continue  to  stand  until  it  is  lawfully 
withdrawn,  or  the  case  is  regularly  tried.    (Nichells  v.  Nichells,  540.) 

14.  JUDGMENT  BY  Di^iFAULT  AFTER  WITHDRAWAL  OP 
ANSWER,  WHEN  IN  VAIilD.— If  the  defendant's  attorney,  in  bad 
faitli,  and  in  hostility  to  his  client,  withdraws  his  answer  and  ap- 
pearance, without  notice  to  the  latter,  because  his  fees  have  not  been 
paid,  and  judgment  by  default  is  talien  against  the  defendant  for 
want  of  an  answer,  the  court  having  notice,  from  the  record,  of  the 
act  of  bad  faith,  the  judgment  entered  is  illegal  in  its  inception  and 
should  be  set  aside  on  motion  of  the  defendant  as  a  matter  of  strict 
legal  right,  and  not  as  a  matter  of  favor.  This  rule  applies  to  actions 
for  divorce  as  well  as  to  other  actions.    (Nichells  v.  Nichells,  540.) 

15.  JUDGMENTS  ARE  DEEMED  TO  HAVE  BEEN  ENTERED 
on  the  first  day  of  the  term  of  the  court  at  which  they  were  recov- 
ered, if  the  action  was  in  such  a  condition  that  it  might  have  been 
tried  on  that  day,  had  it  occupied  the  first  place  on  the  docliet. 
<Hocliman  v.  HockmaU;  816.) 

10.  THE  LIEN  OF  A  JUDGMENT  HAS  PRIORITY  OVER  A 
CONVEYANCE  RECORDED  ON  THE  SAME  DAY  on  which  the 
judgment  was  entered,  though  the  indorsement  of  the  clerls  shows 
that  the  judgment  was,  in  fact,  entered  after  the  deed  was  filed  for 
record.    (Hockman  v.  Hockman,  816.) 

17.  THE  LIEN  OP  A  JUDGMENT  OR  DBCRBB  BEGINS  WITH 
THE  FIRST  MOMENT  OP  THE  DAY  on  which  it  attaches.  If  it 
is  a  judgment  by  confession  entered  in  vacation,  the  lien  commences 
with  the  first  moment  of  the  day  of  such  entry,  irrespective  of  the 
hour  at  which  the  entry  was  in  fact  made.  (Hockman  v.  Hockman, 
816.) 

IS.  JUDGMENT.  — IF  AN  ORDER  FOR  THE  SERVICE  OP 
SUMMONS  IS  NOT  BASED  UPON  a  verified  complaint,  it  is  void, 
and  cannot  support  a  judgment  founded  thereon.  (Oelbermann  v. 
Ide,  947.) 

19.  TAXATION  OP  JUDGMENTS  IN  FAVOR  OP  NONRESI- 
DENTS.—Judgments  rendered  by  the  courts  of  Kansas  in  favor  of 
nonresidents  are  not  taxable  in  that  state,  as  they  have  not  been 
given  a  situs,  by  statute,  for  the  purpose  of  taxation.  (County  Com- 
missioners V.  Leonard,  347.) 

See  Attachment,  3;  Attorney  and  Client,  1;  Marriage  and  Divorce, 
10;  Negligence,  12. 

JUDICIAL  SALES. 

1.  JUDICIAL  SALES.— AN  ASSIGNEE  OF  A  CERTIFICATE 
OF  PURCHASE  issued  upon  a  judicial  sale  is  subject  to  all  equities 
existing  against  his  assignor  and  relating  to  the  property  sold, 
whether  he  had  notice  thereof  or  not.    (Bruschke  v.  Wright,  125.) 

2.  JUDICIAL  SALE— RESALE  AND  REDEMPTION.— If  a  ju- 
dicial sale  is  set  aside  and  a  resale  ordered,  with  a  direction  that 
out  of  its  proceeds  the  purchaser  at  the  former  sale,  or  his  assignee, 
be  repaid  the  sum  bid  at  such  former  sale,  such  resale  must  be  maile 
subject  to  the  same  right  of  redemption  as  the  original  sale. 
(Bruschke  v.  Wright,  125.) 

3.  SUBROGATION.-A  PURCHASER  AT  A  JUDICIAL  SALE 
or  his  grantee  or  assignee,  in  the  event  that  it  proves  insufficient  to 
convey  the  title  to  the  property  sold,  is  entitled  to  be  subrogated  to 
the  rights  of  the  judgment  creditor  to  the  extent  that  his  bid  has 
discharged  a  valid  claim  against  the  property  sold.  (Bruschke  r. 
Wright,  125.) 
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4.  JUDICIAL  SALES— TERMS  UPON  WHICH  MAT  BE  SET 
ASIDE  IN  EQUITY.— If  an  agreement  is  made  to  purchase  the 
property  of  minors  for  a  sum  specified,  and  the  mode  stipulated  for 
carrying  out  the  agreement  is  that  the  purchaser  will  bid  off  the 
property  at  a  foreclosure  sale  about  to  be  had,  paying  the  amount 
necessary  to  satisfy  the  judgment,  and  will  afterward  pay  the 
guardian  an  additional  sum,  sullicient,  with  that  already  paid  at  the 
«ale,  to  make  the  whole  sum  agreed  to  be  paid,  and  such  purchaser 
procures  another  person  to  make  the  bid,  who,  to  secure  money  with 
wliich  to  pay  the  sum  bid,  assigns  the  certificate  of  sale  to  a  stran- 
ger, who  has  no  notice  of  any  of  the  extrinsic  facts,  he  is  not  enti- 
tled to  hold  the  property  as  against  the  minors  who  have  not  been 
paid,  nor  are  they  entitled  to  have  him  pay  the  balance  of  the  bil. 
Their  rights  are  limited  to  having  the  sale  set  aside  and  a  resale 
made,  out  of  which  the  holder  of  the  certificate  shall  be  paid  tlie 
sum  which  has  been  paid  to  him  and  applied  to  the  satisfaction  of 
the  decree  of  foreclosure.    (Bruscbke  t.  Wright,  125.) 

JURISDICTION. 

1.  CRIMINAL  LAW— PRESENTING  QUESTIONS  OF  JURIS- 
DICTION.—A  court  must  at  all  times  be  prepared  to  vindicate  its 
own  authority  to  proceed  in  a  case,  and  the  right  to  be  heard,  at 
least  to  the  extent  of  presenting  objections  to  the  jurisdiction  of  the 
court  in  which  one  is  charged  with  a  criminal  offense,  is  fundamen- 
tal, and  to  deny  the  accused  that  right  is  to  deny  him  "due  process  of 
law."  The  question  of  Jurisdiction  may  even  be  raised,  for  the  first 
time,  in  the  appellate  cOurt.    (State  v.  Root,  568.) 

2.  JURISDICTION.— IF  A  STATUTE  GIVES  JUSTICES  OF 
THE  PEACE  EXCLUSIVE  JURISDICTION  of  all  misdemeanors 
occurring  within  their  jurisdictions,  and  confers  a  right  of  appeal 
to  the  county  courts,  the  latter  have  no  original  jurisdictlan  of  such 
misdemeanors.    (Lacey  v.  Palmer,  795.) 

See  Contempt,  12;  Covenants,  2:  Equity,  3;  Executors  and  Adminis- 
trators, 1;  Marriage  and  Divorce,  4;  Receivers,  6,  8. 

JUSTICES  OF  THE  PEACE. 
See  Jurisdiction,  2. 

LABOR  AND  TRADES  UNIONS. 

AGREEMENT  TO  COERCE  WORKMEN  INTO  BECOMING 
MEMBERS  OF  AN  ASSOCIATION.— An  agreement  between  an  as- 
sociation of  brewers  and  an  assembly  of  workmen  that  all  employes 
of  the  former  shall  be  members  of  the  latter,  and  that  no  employs 
shall  work  more  than  four  weeks  without  becoming  such  member, 
is  against  public  policy  and  the  interests  of  society,  and  cannot  jus- 
tify an  action  of  members  of  such  assembly  in  procuring  the  dis- 
charge of  a  workman  because  of  his  failure  to  become  a  member 
thereof.    (Curran  v.  Galen,  496.) 

LACHES. 
See  Equity.  4-6;  Executors  and  Administrators,  5;  Notice,  8. 

LARCENY. 
1.  LARCENY.— IF  ONE  OBTAINS  POSSESSION  OF  PROP- 
ERTY BY  FRAUD,  It  has  the  same  effect  as  obtaining  possession 
by  a  trespass,  and  the  fact  tliat  the  possession  was  obtained  by  the 
former  rather  than  by  the  latter  method  does  not  show  that  he  was 
not  guilty  of  larceny,  if  he  obtained  the  possession  with  intent  to 
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appropriate  the  property  to  bis  own  use.    (Commonwealth  v.  Flyniv 
472.) 

2.  LARCENY.— If  a  person  sells  another  a  ticket  for  twenty-five 
cents  on  the  representation  that  he  will  furnish  photographs  there- 
for, and  on  being  offered  a  dollar  bill,  says  he  will  go  and  get  It 
changed,  and  departs  with  it,  and  never  returns,  and,  on  being  con- 
fronted  with  the  other  person,  says  he  has  never  seen  her,  and  gives 
different  names  to  the  arresting  officer,  and  says  he  will  have  to  suf- 
fer for  some  one  else,  he  may  be  convicted  of  larceny  of  the  bill,  if 
the  jury  are  of  the  opinion  that  he  received  it  as  agent  of  the  other 
person  for  the  purpose  of  getting  it  changed  and  retaining  the  twen- 
ty-five cents  for  himself,  but  with  the  intent  of  appropriating  the 
whole  of  the  bill  to  his  own  use.    (Commonwealth  r.  Flynn,  472.) 

See  Evidence,  7. 

LEGISLATURE. 
See  Elections,  3. 

LETTERS. 

1.  LETTERS— PROPERTY  IN.— Letters  written  by  one  to  an- 
other are  the  latter's  property,  and  he  has  a  right,  not  only  to  have 
them  produced  in  litigation,  but  also  to  have  them  delivered  to  him 
as  the  true  owner  thereof.     (Dock  v.  Dock,  617.) 

2.  LETTERS— PROPERTY  IN.— A  writer  of  letters  has  a  special 
property  in  them  to  prev^ent  tiieir  publication  or  communication  to 
others,  or  their  use  for  any  illegal  purpose  by  the  party  wrongfully 
in  possession  of  them,  and  this  special  right  can  be  adequately  pro- 
tected only  in  a  court  of  equity,  which,  having  acquired  jurisdiction 
for  discovery,  may  go  on  and  order  the  letters  to  be  restored  to  their 
true  owner.    (Dock  v.  Dock,  617.) 

See  Evidence,  9;  Wills,  11. 

LIMITATIONS  OF  ACTIONS. 

1.  LIMITATIONS  OF  ACTIONS.— IN  AN  ACTION  FOR  IN- 
DEMNITY AGAINST  ACTUAL  DAMAGES,  the  party  indemnified 
has  no  cause  of  action  until  he  is  damaged.  Hence,  the  statute  of 
limitations  does  not  crommence  to  run  until  the  judgment  rendered 
against  him  for  damages  is  paid.    (Oulmer  v.  Wilson,  713.) 

2.  STATUTE  OF  LIMITATIONS  —  NEW  PROMISE  —  EVI- 
DENCE.— If  letters  are  relied  upon  as  containing  a  new  promise 
arresting  the  operation  of  the  statute  of  limitations,  but  leave  doubt 
as  to  what  debt  is  meant,  parol  evidence  is  admissible  to  show  what 
debt  is  referred  to,  although  the  letters  do  not  state  the  amount  due. 
(First  Nat.  Bk.  v.  Woodman,  287.) 

See  Deeds,  4;  Equity,  6;  Executors  and    Administrators,  6;    Mort- 
gages, 4,  5. 

LOBBYING. 
See  Contracts,  20. 

LOTTERIES. 

LOTTERIES— PREMIUMS  FOR  HORSERACING.— An  asso- 
ciation which  holds  a  meeting  for  the  racing  of  horses,  offering 
prizes  or  premiums  to  be  contested  for,  of  a  definite  sum,  without 
regard  to  the  entry  fees  received,  and  payable  out  of  the  general 
funds  of  the  association,  is  not  guilty  of  a  violation  of  that  part  of 
the  Penal  Code  forbidding  lotteries  and  the  sale  of  lottery  tickets* 
(People  Y.  Fallon,  492.) 
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MALICIOUS  PROSECUTION. 

1.  MALICIOUS  PROSECUTION.— PROBABLE  CAUSE  for  aa 
arrest  does  not  depend  on  the  state  of  the  case  in  point  of  fact,  but 
upon  the  reasonable  and  honest  belief  of  the  party  prosecuting.  What 
facts  and  circumstances  amount  to  probable  cause  is  a  question  of 
law,  and  whether  they  exist  in  a  particular  case  is  a  question  of 
fact.  When  the  facts  are  in  controversy,  the  subject  must  be  sub- 
mitted to  the  jury  under  instructions  as  to  what  facts  constitute 
probable  cause.    (Burk  v.  Howley,  607.) 

2.  MALICIOUS  PROSECUTION— PROBABLE  CAUSE— FALSE 
IMPRISONMENT.— If  a  person,  upon  discovery  that  his  house  has 
been  robbed,  and  knowing  the  good  character  of  his  servant,  pro- 
cures an  officer,  who,  in  his  presence,  charges  such  servant  with  tlie 
theft,  and  arrests  him  without  a  warrant,  and  detains  him  at  the  re- 
quest of  the  owner  of  the  stolen  property  for  eight  days  for  the  pur- 
pose of  forcing  a  confession  of  guilt,  such  owner  is  a  party  to  the  ar- 
rest and  detention,  and,  if  it  turns  out  to  be  illegal  and  without 
probable  cause,  he  Is  liable  for  false  imprisomnent  in  an  action  of 
malicious  prosecution.    (Burk  v.  Howley,  607.) 

MANDAMUS. 

MANDAMUS— ELECTIONS— WHEN  ISSUANCE  OF  WRIT 
IS  ERROR.— If  a  valid  election  law  as  to  the  qualifications  of  voters 
is  ignored  in  the  election  of  town  commissioners,  who  proceed  as  if 
they  had  been  duly  elected,  and  choose  a  town  treasurer,  it  Is  reversi- 
ble error  for  the  court  to  issue  a  writ  of  mandamus,  at  the  instance 
of  the  latter,  to  compel  his  predecessor  in  office  to  deliver  to  him 
books,  papers,  and  other  property  of  the  town  in  his  possession. 
(Hanna  v.  Young,  396.) 

MARRIED  WOMEN. 
Bee  Husband  and  Wife,  2,  3,  5,  fl. 

MARRIAGE  AND  DIVORCE. 

1.  DEFINITIONS.- "HABITUAL  INTEMPERANCE"  IS  A  CON- 
DITION; and  when  any  person  gets  into  that  condition,  he  is  said  ta 
be  "habitually  intemperate."    (Dennis  v.  Dennis,  95.) 

2.  DEFINITIONS.— "CONNIVANCE,"  in  the  law  of  divorce,  is 
the  corrupt  consenting  of  a  married  party  to  that  conduct  of  the 
other  of  which  complaint  is  aftem'ard  made.  It  may  be  the  passive 
permitting  of  an  act,  or  the  active  procurement  of  it.  (Dennis  v. 
Dennis,  95.) 

3.  MARRIAGE  AND  DIVORCE.— CONNIVANCE  AT  ACT  FOR 
DIVORCE  bars  the  right  of  divorce,  because  no  injury  is  received; 
for  what  a  person  has  consented  to,  he  cannot  set  up  as  an  injury. 
(Dennis  v.  Dennis,  95.) 

4.  MARRIAGE  AND  DIVORCE— DISCRETION  OF  COURTS 
HAVING  DIVORCE  JURISDICTION.— To  discover  and  defeat  any 
attempt  to  use  the  forms  of  the  law  of  divorce  for  Immoral,  vindic- 
tive, or  fraudulent  purposes  is  a  proper  exercise  of  the  legal  disei-e- 
tion  vested  in  all  courts  having  divorce  jurisdiction.  (Dennis  v.  Den- 
nis. 95.) 

5.  MARRIAGE  AND  DIVORCE  —  "HABITUAL  INTEMPER- 
ANCE"—DIVORCE.— A  wife  is  not  entitled  to  a  divorce  upon  the 
ground  of  her  husband's  "habitual  Intemperance,"  though  he,  about 
once  in  three  weeks,  for  a  period  of  two  years,  becomes  Intoxicated, 
during  the  evening,  to  such  an  extent  that  he  does  not  go,  as  usual, 
to  his  work  on  the  next  morning,  where  this  does  not  occasion  any 
trouble  between  him  and  his  employer,  and  where  such  intoxication 
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Is  not  so  gross  or  long  continued  as  to  produce  want  or  suffering  in 
the  defendant's  family.    (Dennis  v.  Dennis,  95.) 

6.  MARRIAGE  AND  DIVORCE  —  ADULTERY  BROUGHT 
ABOUT  BY  CONNIVANCE  AS  GROUND  FOR  DIVORCE.— If  a 

husband's  act  of  adultery,  relied  upon  by  his  wife  as  a  ground  for  di- 
vorce, was  brought  about  by  her  connivance  and  procurement,  the 
divorce  sought  by  her  will  be  refused.  A  finding  that  the  act  was  so 
brought  by  her,  acting  through  her  attorneys  or  agents,  is  not  erro- 
neous, as  a  matter  of  law,  although  she  did  not  specifically  direct, 
•or  liave  actual  personal  linowledge  of,  the  doings  of  her  general 
agents,  in  her  behalf,  to  entrap  her  husband  into  such  an  act  with 
«.  lewd  Avoman  employed  by  them  for  that  purpose.  (Dennis  v.  Den- 
nis, 95.) 

7.  MARRIAGE  AND  DIVORCE— DIVORCE  OF  INSANE  PER- 
SON.— The  guardian  of  an  insane  person  cannot  maintain  an  action 
for  divorce  on  behalf  of  his  ward,  and  a  decree  in  such  action  is 
Toid.    (Mohler  v.  Shank,  274.) 

8.  MARRIAGE  AND  DIVORCE— VOID  DIVORCE— ESTOP- 
PEL.—A  woman  who  accepts  the  benefits  of  a  void  decree  of  di- 
vorce, and  remarries  before  tlie  death  of  her  former  husband,  can- 
not, upon  his  death,  claim  any  part  of  his  estate.  (Mohler  v.  Shank, 
274.) 

9.  IP  A  MARRIAGE  IS  SOLEMNIZED  UNDER  THE  MIS- 
TAKEN BELIEF  THAT  THE  HUSBAND  OF  THE  WIFE  HAD 
DIED,  both  parties  being  equally  informed  of  the  previous  mar- 
riage and  of  the  circumstances  from  which  the  death  of  her  hus- 
band was  inferred,  and  the  marriage  is  followed  by  the  assumption 
of  marital  duties  and  privileges  until  the  death  of  the  man,  his  heirs 
<jannot  in  equity  compel  her  to  surrender  property  or  rights  vested 
In  her  by  an  antenuptial  contract,  upon  the  ground  that  it  was  en- 
tered into  upon  a  mistaken  assumption  that  her  husband  was  dead. 
(Ogden  V.  McHugh,  456.) 

10.  MARRIAGE  AND  DIVORCE.-JUDGMENTS  ENTERED  IN 
DIVORCE  CASES  ARE  OPEN  TO  ATTACK  in  the  same  manner, 
•upon  the  same  grounds,  and  within  the  same  periods  of  time  as 
other  judgments,  although  parties  divorced  have  entered  into  new 
matrimonial  alliances,  while  the  decree  is  still  open  to  attack  on  ap- 
peal.   (Nichells  V.  Nichells,  540.) 

See  Attorney  and  Client,  2;  Contracts,  7;  Judgment,  14. 

MASTER  AND  SERVANT. 

1.  EMPLOYER  AND  EMPLOYE.— NO  ONE  CAN  LAWFULLY 
INTERFERE  by  force  or  intimidation  to  prevent  employers  or  per- 
sons employed,  or  wishing  to  be  employed,  from  the  exercise  of  the 
riplit  of  employing  or  seeking,  or  remaining  in.  employment  at  s\ich 

j?rices  as  may  be  mutually  agreed  upon.    (Vegelahn  v.  Guntner,  443.) 

2.  EMPLOYERS  AND  EMPLOYES— ATTEMPTING  TO  PRE- 
VENT PERSONS  FROM  ACCEPTING  EMPLOYMENT.— A  con- 
spiracy to  prevent  persons  from  entering  the  complainant's  employ- 
ment and  to  prevent  persons  in  such  employment  from  continuing 
therein  Is  unlawful,  though  such  persons  are  not  bound  by  contract 
to  enter  into,  or  continue  in,  such  employment;  and  acts  in  further- 
ance of  such  conspiracy  and  by  maintaining  a  patrol  in  front  of  his 

^premises  may  be  enjoined.    (Vegelahn  v.  Guntner,  443.) 
See  Contracts,  11. 

MECHANIC'S  LIEN. 
1.    MECHANICS'  LIENS    FOR  ALTERATIONS  AND  REPAIRS 
must  show  upon  their  face  the  class  to  which  they  belong.    (Whar- 
ton V.  Real  Estate  Inv.  Co.,  629.) 
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2.  MECHANICS'  LIENS  BEING  PURELY  STATUTORY,  there 
Is  no  Intendment  In  their  favor,  and  they  must  show  upon  their  face 
all  the  statutory  requisites  to  their  validity.  (Wharton  v.  Real  Es- 
tate Inv.  Co.,  G29.) 

3.  MECHANICS'  LIENS  —  SUBCONTRACTORS  — LUMPING 
CHARGE.— A  claim  for  a  mechanic's  lien  filed  by  a  subcontractor, 
and  containing  only  a  lumping  charge,  is  insufficient,  and  may  be 
striclien  off  on  motion.    (Wharton  v.  Real  Estate  Inv.  Co.  629.) 

4.  MECHANIC'S  LIEN— SUFFICIENCY  OF.— A  mechanic's  lien 
claim  w^hich  shows  upon  its  face  by  apt  and  sufficient  words  that  it 
is  for  work  or  materials  furnished  to  a  new  building  indicates  its 
class,  although  it  does  not  use  the  statutory  phrase  "erection  and 
construction,"  and  is  sufficient.  (Wharton  v.  Real  Estate  Inv.  Co., 
629.) 

f).  MECHANICS'  LIENS  — SUFFICIENCY  OF— REMEDY  OF 
OWNER.— If  a  claim  for  a  mechanic's  lien  does  not  use  the  statutory 
phrase  to  describe  a  class  of  such  Jiens,  nor  words  to  show  with  any 
approach  to  certainty  whether  It  is  for  the  construction  of  a  new 
building  or  the  alteration  or  repair  of  an  old  one,  the  owner  of  the 
property  is  entitled  to  have  It  struck  oflC  on  motion.  (Wharton  v. 
Real  Estate  Inv.  Co.,  629.) 

6.  MECHANICS'  LIENS-SUFFICIENCY  OF— REMEDY  OF 
OWNER.— If  a  claim  for  a  mechanic's  lien  does  not  show  on  its  Cace 
to  what  class  it  belongs,  or  whether  it  is,  for  the  construction  of  a 
new  building  or  the  alteration  and  repair  of  an  old  one,  the  claim 
Is  insufficient,  and  the  remedy  of  the  owner  of  the  property  is  by 
demurrer  or  by  motion  to  strike  off.  (Wharton  v.  R6al  Estate  Inv. 
Co.,  629.) 

MERGER. 
See  Deeds,  1;  Mortgages,  7,  9. 

MINES  AND  MINING. 

MINES  AND  MINING— OIL  AND  GAS.— Petroleum  Oil  and 
natural  gas  are  ndnerais.    (Marshall  v.  Mellon,  601.) 
See  Estates,  1;  Statutes,  13. 

MISTAKE. 
See  Arbitration  and  Award,  4;  Insurance,  21. 

MORTGAGES. 

1.  MORTGAGES  AND  NOTES  SECURED  THEREBY  EXE- 
CUTED AT  THE  SAME  TIME  and  as  one  transaction  are  to  be 
construed  together,  and,  so  far  as  possible,  as  one  Instrument 
(Swearlngen  v.  Lahner,  261.) 

2.  MORTGA(JES— RIGHT  TO  FORECLOSE.— If  a  note  secured 
by  mortgage  provides  that  it  shall  become  due  at  the  option  of  the 
holder  upon  default  in  interest,  and  the  mortgage  provides  that 
such  note  shall  become  due  in  thirty  days  after  such  default,  the 
mortgagee  has  a  right  to  proceed  to  foreclose  upon  the  expiration 
of  such  thirty  days;  and  a  tender  of  the  interest,  long  after  its  ma- 
turity, but  before  the  commencement  of  the  suit  to  foreclose,  does 
not  bar  nor  defeat  tlie  latter  action.    (Swearlngen  v.  Lahner,  261.) 

3.  MORTGAGES  —  FORECLOSURE  —  ELECTION.— If  a  mort- 
gage provides  that  the  note  secured  thereby  shall  become  due  and 
payable  In  thirty  days  after  default  in  the  payment  of  interest,  the 
mortgagee  has  a  right  upon  the  expiration  of  thirty  days  from  such 
default  to  proceed  to  foreclose  his  mortgage.    Bringing  such  suit  la 
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a  sufficient  election  to  exercise  his  option,  and  Is  all  the  notice  re- 
quired, nor  would  a  delay  of  seven  months  in  executing  such  op- 
tion defeat  it  unless  the  mortgagor  was  prejudiced  thereby.  (Swear- 
Ingen  v.  Lahner,  261.) 

4.  STATUTE  OF  LIMITATIONS  —  NEW  PROMISE— MORT- 
GAGE NOTE  AND  LIEN.— An  admission  or  new  promise  that  sus- 
pends the  operation  of  the  statute  of  limitations  on  a  mortgage  note 
will  keep  alive  the  lien  of  the  mortgage  given  to  secure  the  in- 
debtedness.   (First  Nat.  Bk.  v.  Woodman,  287.) 

5.  STATUTE  OF  LIMITATIONS— NEW  PROMISE— MORT- 
GAGES—PKIOlilTY.— If  a  mortgage,  an  action  on  which  is  ap- 
parently barred  by  the  statute  of  limitations,  remains  uncanceled  of 
record  and  has  actuallj'  been  revived  by  a  new  promise,  the  lien  of 
such  mortgage,  in  the  absence  of  equities  to  the  contrary,  is  superior 
to  subsequent  mortgages  on  the  same  property  to  secure  antece- 
dent debts.    (First  Nat.  Bk.  v.  Woodman,  287.) 

6.  MORTGAGE.— THE  ASSIGNEE  OF  A  RECORDED  MORT- 
GAGE cannot  be  affected  by  a  secret  agreement  between  the  mort- 
gagor and  the  mortgagee  that  the  former  shall  hold  the  property  in 
trust  for  the  latter.    (Curtis  v.  Moore,  506.) 

7.  MORTGAGE— MERpER.— There  can  be  no  merger  of  a  mort- 
gage with  the  legal  estate  upon  a  conveyance  by  the  mortgagee  to 
the  mortgagor  if  the  former  has  previously  assigned  his  mortgage, 
though  the  assignment  is  not  of  record.    (Curtis  v.  Moore,  506.) 

8.  A  PURCHASER  OF  PREMISES  AGAINST  WHICH  THERE 
IS  AN  UNSATISFIED  MORTGAGE  OF  RECORD  cannot  be  a  bona 
fide  purchaser  thereof  as  against  a  person  holding  an  unrecorded  as- 
signment of  such  mortgage,  where  he  had  not  made  any  inquiry  re- 
specting it,  nor  required  it  or  the  note  which  it  was  given  to  secure 
to  be  produced,  though  the  person  of  whom  he  purchased  had  a  con- 
veyance both  from  the  mortgagor  and  the  mortgagee.  (Curtis  v. 
Moore,  506.) 

9.  ASSIGNMENT  OF  MORTGAGE,  NONRECORD  OF.— If  the 
holder  of  a  note  and  mortgage  borrows  money  thereon,  delivering 
them  to  his  creditor  as  collateral  security,  no  record  of  such  assign- 
ment or  pledge  is  necessary,  except  as  against  a  subsequent  bona 
fide  purchaser  of  the  mortgage,  and  if  the  mortgagor  subsequently 
conveys  the  mortgaged  premises  to  his  mortgagee,  who  sells  them 
to  a  third  person,  the  latter  believing  that  the  interests  of  the  mort- 
gagor and  mortgagee  have  merged,  he  nevertheless  acquires  his 
mortgage  subject  to  such  mortgage  and  such  unrecorded  assignment 
thereof.    (Curtis  v.  Moore,  506.) 

10.  TIME— MORTGAGES— FORECLOSURE— PUBLICATION  OF 
NOTICE  OF  SALE.— If  the  statute  requires  a  publication  of  notice 
of  sale,  upon  the  foreclosure  of  a  mortgage,  by  advertisement,  to  be 
made  "for  six  successive  weeks  at  least  once  in  each  week,"  the 
first  publication  must  be  made  at  least  forty-two  days  before  the  day 
of  sale,  and  there  must  be  at  least  six  publications,  one  of  them  be- 
ing in  each  of  the  six  weeks  between  the  first  publication  and  the 
way  of  sale.  If  there  are  but  six  publications,  all  exactly  a  week 
apart,  and  the  day  of  sale  is  less  than  a  week  after  the  last  publica- 
tion, the  foreclosure  proceedings  are  void.  (Finlayson  v.  Peterson, 
5&1.) 

11.  SUBROGATION— MORTGAGES.— If  money  has  been  loaned 
upon  a  defective  mortgage  for  the  purpose  of  discharging  a  prior 
valid  encumbrance,  and  has  actually  been  so  applied,  the  mortgagee 
may  be  subrogated  to  the  rights  of  the  prior  encumbrancer  whom  he 
has  thus  satisfied,  there  being  no  intervening  encumbrances.  (Hav- 
erford  Loan  etc.  Assn.  v.  Fire  Assn.,  657.) 
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12.  SUBROGATION— MOI?TGAGES.-If  the  holder  or  a  Junior 
mortgage  discharges  the  lien  of  a  senior  encumbrance  upon  the 
property,  he  thereby  becomes  entitled  to  all  the  benefits  of  the  secur- 
ity represented  by  the  lieu  so  discharged.  (Ilaverford  Loan  etc. 
Assn.  V.  Fire  Assn.,  657.) 

13.  SUBROGATION— MORTGAGE.— A  person  who  has  loaned 
money  to  a  debtor  for  the  purpose  oi;  discharging  a  debt  may  h% 
subrogated  by  the  debtor  to  the  creditor's  rights,  and  if  the  party 
who  has  agreed  to  advance  the  money  for  that  purpose  employs  it 
bimself  in  paying  the  debt  and  discharging  the  encumbrance  on 
land  given  for  its  security,  he  is  not  to  be  regarded  as  a  volunteer. 
After  such  agreement  with  the  debtor,  he  is  not  a  stranger  in  rela- 
tion to  the  debt,  but  may,  in  equity,  be  entitled  to  the  benefit  of  the 
security,  which  he  has  satisfied  with  the  expectation  of  receiving  a 
new  mortgage  or  lien  upon  the  land  for  the  money  paid.  (Haver- 
ford  Loan  etc.  Assn.  v.  Fire  Assn.,  657.) 

See  Attorney  and  Client,  5-8,  10;  Corporations,  2;  Cotenancy,  3,  4; 
Definitions,  2;  Guaranty,  2;  Homestead,  3;  Husband  and  Wife,  5; 
Statutes,  5. 

MUNICIPAL  CORPORATIONS. 

1.  MUNICIPAL  CORPORATIONS— KNOWLEDGE  OF  POLICE- 
MEN, WHEN  CHARGEABLE  WITH.— What  a  policeman  knows 
respecting  the  condition  of  a  street  the  municipality  is  chargeable 
with  knowing  after  the  lapse  of  a  reasonable  time  to  enable  him 
to  communicate  his  knowledge  to  his  superiors.  (Farley  v.  Mayor, 
511.) 

2.  MUNICIPAL  CORPORATIONS  —  FIREMEN,  RISKS  NOT 
ASSUMED  BY.— Though  the  driver  of  a  hosecart  connected  with  the 
fire  department  assumes  the  risks  usual  to  his  employment  of  a 
dangerous  character,  he  does  not  assume  the  risks  of  the  insecurity 
of  streets  resulting  from  tlie  culpable  negligence  of  the  munici- 
pality.   (Farley  v.  Mayor,  511.) 

3.  A  MUNICIPAL  CORPORATION  IS  ANSWERABLE  for  in- 
juries received  by  the  driver  of  a  hosecart  from  collision  with  a 
truck  without  negligence  on  his  part,  such  truck  having  been  left 
for  several  months  standing  on  a  public  street  at  night,  at  the  place 
where  the  injury  was  inflicted,  to  the  knowledge  of  the  policemen  on 
the  beat,  who  had  never  made  any  report  of  the  fact.  (Farley  v. 
Mayor,  511.) 

4.  MUNICIPAL  CORPORATIONS  —  UNAUTHORIZED  CON- 
TRACTS OF.— The  agents  and  olficers  of  a  municipal  corporation 
cannot  bind  it  by  any  contract  which  is  beyond  its  powers,  and  all 
persons  dealing  with  it  or  them  must,  at  their  peril,  ascertain  the 
extent  of  its  powers.    (Winchester  v.  Redmond,  822.) 

5.  A  MUNICIPAL  CORPORATION  POSSESSES  NO  POWERS 
EXCEPT  THOSE  CONFERRED  UPON  IT  EXPRESSLY  OR  BY 
FAIR  IMPLICATION  by  the  law  creating  it,  or  statutes  applicable 
to  it,  and  such  other  powers  as  are  essential  to  the  attainment  and 
maintenance  of  its  declared  objects  and  purposes.  It  cannot  do  any 
act,  nor  make  any  contract,  nor  incur  any  liability, not  thus  author- 
ized.   (Winchester  v.  Redmond,  822.) 

6.  MUNICIPAL  CORPORATIONS  HAVE  NO  POWER  TO  OF- 
FER REWARDS  FOR  THE  APPREHENSION  OF  PERSONS  guil- 
ty of  incendiarism  or  other  crimes,  unless  such  power  is  specially 
conferred  by  statute.  It  is  not  given  by  a  provision  in  the  municipal 
charter  or  general  law  authorizing  the  municipality  to  do  all  such 
things  as  it  may  deem  proper  for  the  prosperity,  quiet,  and  good 
order  of  the  city.    (Winchester  v.  Redmond,  822.) 
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7.  MUNICIPAL  CORPORATIONS— ORDERS  PASSED  BY  AN 
INTEIiESTED  BOARD.— An  order  adopted  by  two  of  the  trustees 
of  a  school  district,  one  of  whom  is  personally  Interested  in  it  and 
therefore  incompetent  to  act,  is  void  for  want  of  the  sanction  of  a 
competent  majority  of  the  board.  (Honaker  v.  Board  of  Education, 
&47.) 

8.  MUNICIPAL  CORPORATIONS  — INJUNCTIONS  AGAINST 
FORBIDDEN  INDEBTEDNESS.— If  a  statute  prohibits  a  board  of 
education  from  incurring  an  indebtedness  to  be  paid  out  of  the  funds 
of  a  subsequent  year,  a  taxpayer  may  maintain  a  suit  to  set  aside 
any  contract  made  by  such  board  in  violation  of  this  prohibition. 
(Honalver  v.  Board  of  Education,  847.) 

9.  MUNICIPAL  CORPORATIONS— LIABILITY  OP  FOR  NOT 
FURNISHING  DRAINS— A  municipality  is  not  bound  to  furnish 
drains  to  relieve  a  lot  upon  a  street  of  its  surface  water,  whether  its 
own  or  that  flowing  from  other  premises.  It  has  discretion  whether 
to  make  drains  or  sewers  or  not.    Uordan  v.  Benwood,  859.) 

10.  MUNICIPALITY— EVIDENCE  TO  CHARGE.— If  it  is  claim- 
ed that  injury  has  been  done  to  real  property  by  a  city,  and  it  ap- 
pears that  the  work,  instead  of  being  done  by  the  city,  was  done  by 
a  railway  company  under  its  general  authority,  the  records  of  the 
common  council  must  be  produced,  if  accessible,  to  show  such  au- 
thority on  the  part  of  the  railway  company.  (Jordan  v.  Benwood, 
859.) 

11.  CONSTITUTIONAL  LAW— DAMAGING  PROPERTY.— The 
provision  in  a  constitution  providing  that  property  shall  neither  be 
taken  nor  damaged  for  a  public  use  without  just  compensation  does 
not  render  a  municipality  liable  to  a  lotowner  whose  property  is  dam- 
aged by  a  change  in  the  grade  of  a  street  whereby  surface  waters 
are  thrown  upon  it,  if  a  private  individual  or  corporation  might  have 
inflicted  a  like  injury  to  a  lotowner  without  being  answerable  to  him 
therefor.  In  other  words,  this  provision  of  the  constitution  was  not 
designed  to  make  municipal  corpoi-atious  liable  to  make  compensa- 
tion in  damages  when  an  individual  would  not  have  been  liable  for 
causing  injuries  or  damages  of  the  same  character.  (Jordan  v.  Ben- 
wood, 859.) 

12.  MUNICIPAL  CORPORATIONS— LIABILITY  FOR  THROW- 
ING SURFACE  WATERS  UPON  A  LOT  BY  GRADING  STREETS.. 
Though,  by  a  change  in  the  grade  of  a  street,  surface  water  is  thrown 
upon  a  lot  from  such  street,  the  municipality  is  not  liable  if  the 
water  flowing  from  such  street  is  merely  surface  water,  and  is  not 
collected  in  large  quantities  and  thrown  upon  the  lot  by  means  of  a 
gui.ter  or  other  artificial  channel.    (Jordan  v.  Benwood,  859.) 

13.  MUNICIPAL  CORPORATION— LIABILITY  FOR  DAMMING 
UP  WATER  IN  GRADING  STREETS.— Though  a  change  in  the 
grade  of  a  street  prevents  surface  water  from  flowing  away  from  a 
lot,  or,  In  other  words,  dams  it  up,  the  municipality  is  not  answerable 
to  the  owner,  if  the  work  was  done  without  negligence,  and  with 
reasonable  skill,  and  in  the  usual  way  of  doing  such  work  and  the 
damage  is  a  mere  incident  thereof.    (Jordan  v.  Benwood,  859.) 

14.  MUNICIPALITY— WHEN  NOT  LIABLE  FOR  A  CHANGE 
IN  THE  GRADE  OF  A  STREET.— If  the  grade  of  a  street  is 
changed  by  a  street  railway  company  under  authority  conferred  by 
a  municipality,  the  granting  of  such  authority  or  license  does  not 
render  the  municipality  liable  for  the  action  of  the  railway.  The 
license  thus  granted  by  the  railway  does  not  deprive  the  abutting 
property  owner  of  his  proprietary  right  in  the  street  nor  of  his  reme- 
dy to  recover  from  the  railway  company  any  damages  Inflicted  by  it. 
(Jordan  v.  Benwood,  8.50.) 

See  Contracts,  17;  Elections,  1,  3;  Real  Property,  2. 
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NEGLIGENCE. 

1.  NEGLIGENCE— DUTY  TO  INJURED  PARTY.— An  action^ 
for  negligence  does  not  lie  unless  the  defendant  was  under  some 
duty,  not  performed,  to  the  party  injured  at  the  time  and  place: 
where  the  injury  was  inflicted.    (Daugherty  v.  Herzog,  204.) 

2.  NEGLIGENCE— REMOTE  CAUSE— LIABILITY  OP  CON- 
TRACTOR.—A  contractor  who  is  guilty  of  negligence  In  reconstruct- 
ing a  building  is  not  liable  to  a  third  party  to  whom  he  owes  no 
duly,  and  who  is  killed  by  the  falliug  of  the  building  two  year* 
after  its  reconstruction  and  acceptance  by  the  owner.  Although  the 
building  falls  by  reason  of  negligent  reconstruction,  there  is  no  causa), 
connection  between  the  injury  and  the  negligence.  (Daugherty  v^ 
Herzog,  204.) 

3.  NEGLIGENCE  OF  DRIVER  IS  NOT  IMPUTABLE  TO  ONE 
RIDING  BY  INVITATION. -If  a  person,  riding  in  a  carriage  by  in- 
vitation of  the  owner,  is  injured  through  the  negligence  of  the 
driver,  the  latter's  negligence  cannot  be  imputed  to  the  person  in- 
jured where  the  driver  had  sole  charge  of  the  vehicle,  and  of  thft 
animal  drawing  it,  and  the  person  so  riding  had  no  control  over 
either.  Hence,  the  driver's  negligence  would  not  bar  a  recovery,, 
and  it  is  not  erroneous  to  so  instruct  the  jury.  (Leavenworth  v. 
Hatch,  309.) 

4.  NEGLIGENCE  NOT  IMPUTABLE  TO  ONE  RIDING  BY 
INVITATION. — One  who  merely  accepts  the  favor  of  transportation 
in  a  private  vehicle  does  not  assume  all  risli  of  the  driver's  negli- 
gence en  route.  Especially  is  this  true  of  a  journey  undertaken  by 
a  husband  and  wife,  where  he  assumes  to  drive,  and  is  allowed  the 
responsible  management  of  the  journey,  in  accordance  with  the  al- 
most universal  custom  of  mankind.  (Reading  Township  v.  Telfer^ 
355.) 

5.  NEGLIGENCE  OF  HUSBAND  NOT  IMPUTABLE  TO  WIFE 
—DRIVING  ON  DEFECTIVE  HIGHWAY.— A  husband's  negligence, 
while  driving  in  a  vehicle,  over  a  defective  highway,  with  his  wife, 
is  not  imputable  to  her  in  bar  of  an  action  for  damages  brought  by^ 
her  against  the  township  permitting  such  defects,  although  the  jour- 
ney was  taken  at  her  solicitation,  if  it  is  not  shown  that  he  was  un- 
der her  direction  and  control  at  the  time.  (Reading  Township  v.  Tel- 
fer,  355.) 

G.  NEGLIGENCE.— RELYING  UPON  THE  ADVICE  OF  COUN- 
SEL cannot  make  that  conduct  prudent  which  the  law  regards  a» 
careless.    (Doran  v.  Dazey,  550.) 

7.  NEGLIGENCE— ELECTRIC  STREET-CARS.— If  a  passenger 
on  an  electric-car  at  night  is  unable  by  reason  of  its  crowded  condi- 
tion to  get  inside,  and,  at  the  request  and  invitation  of  the  conductor, 
takes  a  standing  position  on  the  rear  platform,  and  while  in  such 
position  the  electric  current  is  turned  off  and  the  car  allowed  to  run. 
down  a  grade  at  the  rate  of  twenty  miles  an  hour,  when,  upon  strik- 
ing a  curve,  the  passenger  is  thrown  off  and  injured,  the  question  of 
negligence  on  the  part  of  the  company  and  of  contributory  negligence 
on  the  part  of  the  passenger  is  for  the  jury  when  it  appears  that  the 
passenger  was  familiar  with  the  locality  and  with  the  curve,  and 
that  it  was  the  custom  of  the  company  to  carry  passengers  on  the 
platform  of  its  cars.    (Reber  v.  Pittsburg  etc.  Traction  Co.,  599.) 

8.  NEGLIGENCE  — WHEN  A  QUESTION  OF  LAW,  AND 
WHEN  OF  FACT.— Before  the  question  of  negligence  becomes  one 
of  law  for  the  court,  the  facts  shown  by  the  evidence  must  be  such 
tha.t  all  reasonable  men  must  draw  the  same  conclusions  from  them. 
If  the  facts  proved  are  such  that  reasonable  men  may  fairly  differ 
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as  to  whether  or  not  there  was  negligence,  the  question  is  one  for 
the  jury  to  consider.    (Lowe  v.  Salt  Lake  City,  708.) 

9.  NEGLIGENCE.  —  THE  EXISTENCE  OF  NEGLIGENCE 
MUST  DEPEND,  in  each  case,  upon  the  circumstances  peculiar  to 
it,  and  which  surrounded  the  parties  at  the  time  of  the  occuri*ence 
on  which  the  controversy  is  based.  What  may  be  considered  or- 
dinary care  in  one  case  may  amount  to  culpable  negligence  in  an- 
other. Thus,  an  act  which  would  have  been  viewed  with  indiffer- 
ence when  street-cars  Avere  drawn  by  horses  at  such  a  low  rate  of 
speed  as  to  be  easily  controlled  might  be  gross  negligence  when  the 
car  Is  propelled  by  electric  power  at  a  much  higher  rate  of  speed. 
(Hall  V.  Ogden  etc.  Railway  Co.,  726.) 

10.  NEGLIGENCE  —  LIABILITY  WHERE  INJURY  COULD 
HAVE  BEEN  AVOIDED.— Although  a  party,  injured  by  the  negli- 
gence of  another,  is  negligent  himself  in  the  first  instance,  such  neg- 
ligence will  not  defeat  his  right  of  action  where  it  is  shown  that  the 
defendant  might  have  avoided  the  injury  by  the  exercise  of  ordinary 
care  and  reasonable  prudence;  and  the  question  as  to  whose  negli- 
gence was  the  proximate  cause  of  the  injury  Is  one  of  fact  for  the 
jurj'  to  determine  under  the  circumstances  of  each  particular  case. 
(Hall  v.  Ogden  etc.  Railway  Co.,  726.) 

n.  NEGLIGENCE  CAUSING  DEATH  —  COMPETENT  EVI- 
DENCE.—In  an  action  by  a  widow,  against  a  railway  company,  to 
recover  damages  for  the  alleged  negligent  killing  of  her  husband  on 
a  railroad  crossing,  it  is  competent  for  her,  where  she  is  called  as  a 
witness,  to  give  the  names  and  ages  of  the  children  of  the  deceased, 
especially  where  they  are  all  parties  to  tlie  action.  Such  testimony 
would  be  proper  even  if  they  were  not  parties.  (English  v.  South- 
ern Pac.  Co.,  772.) 

12.  NEGLIGENCE  CAUSING  DEATH  —  EXCESSIVE  DAM- 
AGES—MODIFICATION OF  JUDGMENT  ON  APPEAL.— In  an 
action  by  a  widow,  against  a  railway  company,  to  recover  damages 
for  the  alleged  negligent  killing  of  her  husband  at  a  railroad  cross- 
ing, a  verdict  and  judgment  for  thirteen  thousand  dollars  damages  is 
excessive  to  the  amount  of  three  thousand  dollars,  where  it  is  shown 
that  the  deceased  was  thirty-eight  years  old,  in  good  health,  and 
earning  fifty  dollars  per  month,  which  he  contributed  to  the  support 
of  his  wife  and  seven  children,  the  eldest  being  seventeen  years  of 
age,  and  that  the  expectancy  of  life  of  the  deceased  was  twenty-nine 
years.  The  damages  should  be  reduced  to  ten  thousand  dollars  and 
the  judgment  be  modified  accordingly.  (English  v.  Southern  Pac. 
Co.,  772.) 

13.  NEGLIGENCE.  WHEN  ACTIONABLE.— To  warrant  the  find- 
ing that  negligence,  or  an  act  not  amounting  to  a  wanton  wrong,  is 
the  proximate  cause  of  an  injury,  it  must  appear  that  the  injury  was 
the  natural  and  probable  consequence  of  the  negligent  or  wrongful 
act.  and  that  it  ought  to  have  been  foreseen  in  the  light  of  the  at- 
tendant circumstances.    (Connell  v.  Chesapeake  etc.  Ry.  Co.,  786.) 

14.  NEGLIGENCE— CUSTOM.— EVIDENCE  of  the  customary 
way  of  loading  and  hauling  wood  is  not  admissible  for  the  purpose  of 
aiding  a  jury  to  determine  whether  negligence  was  contributory. 
(Simonds  v.  Baraboo,  895.) 

15.  NEGLIGENCE— FORGETFULNESS.— One  who  knew  of  a 
defect  in  a  highway,  but  temporarily  forgot  it,  Is  not  necessarily 
guilty  of  contributory  negligence,  and,  if  injured  through  such  de- 
fect and  his  forgetfulness  of  it,  the  question  whether  he  was  guilty 
of  contributory  negligence  should  be  submitted  to  the  j^ry.  (Si- 
monds y.  Baraboo,  895.) 
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16.  NEGLIGENCE.-A  TRAVELER  ON  A  HIGHWAY  HAS  THE 
RIGHT  TO  PRESUME  it  is  in  a  safe  condition,  tliough  he  linew  of 
a  defect  tlierein  a  week  before,  if  it  was  in  a  conspicuous  place  and 
of  sucli  a  character  that  very  little  time  and  expense  would  safely 
repair  it.    (Simonds  v.  Baraboo,  895.) 

17.  NEGLIGENCE.  —  THE  MERE  FAILURE  TO  WARD 
AGAINST  A  RESULT  which  could  not  reasonably  have  been  ex- 
pected is  not  negligence.  Negligence  is  not  the  proximate  cause  of 
an  accident,  unless,  under  all  the  circumstances,  it  could  have  been 
reasonably  foreseen  by  a  man  of  ordinary  intelligence  and  prudence. 
It  is  not  enough  that  the  accident  is  a  natural  consequence  of  the 
negligence.  It  must  have  been  a  probable  consequence.  (Davis  v. 
Chicago  etc.  Ry.  Co.,  935.) 

18.  JURY  TRIAI^-INSTRUCTIONS  AS  TO  NEGLIGENCE.— An 
instruction  to  a  jury  that,  if  the  defendant  was  guilty  of  the  negli- 
gence which  injured  the  plaintiff,  the  verdict  should  be  in  his  favor, 
is  fatally  inadequate,  because  it  ignores  the  rule  that  it  is  not 
enough  to  prove  that  the  injury ^'as  the  natural  consequence  of  the 
negligence  of  the  defendant,  but  that  it  must  also  be  a  probable  con- 
sequence, and,  under  all  the  circumstances,  such  an  injury  as  might 
have  been  reasonably  foreseen  by  a.  man  of  ordinary  intelligence  and 
prudence.    (Davis  v.  Chicago  etc.  Ry.  Co.,  935.) 

See  Actions,  2:  Attorney  and  Client,  5,  6;  Bailments,  1,  2,  5;  Inn- 
keepers, 2;  Municipal  Corporations.  2,  3;  Real  Property,  1-3. 

NEGOTIABLE  INSTRUMENTS. 

1.  NEGOTIABLE  INSTRUMENTS— COST  OF  COLLECTION.— 
A  stipulation  in  a  note  to  pay  costs  of  collection  does  not  render  it 
non-negotiable.    (Nicely  v.  Commercial  Bk.,  245.) 

2.  NEGOTIABLE  INSTRUMENTS.  —  The  essential  requisites 
of  a  negotiable  note  are  a  date,  an  unconditional  promise  to  pay 
money,  a  fixed  time  for  payment,  a  definite  amount  to  be  paid,  and 
a  place  where  payment  is  to  be  made.  (Nicely  v.  Commercial  Bk., 
245.) 

3.  NEGOTIABLE  INSTRUMENTS  —  EXCHANGE.— A  Stipula- 
tion in  a  note  for  the  payment  of  "exchange"  renders  the  sum  to  be 
paid  indefinite  and  uncertain,  and  destroys  the  negotiability  of  the 
note.    (Nicely  v.  Commercial  Bk.,  245.) 

4.  NEGOTIABLE  INSTRUMENTS— INDORSEMENT.— WAIV- 
ER of  presentment  for  payment,  protest,  and  notice  of  nonpayment, 
contained  in  the  body  of  a  note,  is  effectual  as  against  an  indorser 
thereof  in  blank  who  is  also  the  payee.    (Phillips  v.  Dippo,  254.) 

5.  NEGOTIABLE  INSTRUMENTS  —  "EXCHANGE"  AS  AF- 
FECTING NEGOTIABILITY.— A  bill  of  exchange  drawn  for  a  cer- 
tain sum  with  "exchange"  Is  not  negotiable  for  want  of  certainty 
in  the  amount  to  be  paid.    (Culbertson  v.  Nelson,  266.) 

6.  NEGOTIABLE  INSTRUMENTS.— The  use  of  the  words  "to 
order"  or  "for  value  received"  in  a  bill  or  note  does  not  show  an  in- 
tent to  make  it  a  negotiable  instrument,  if  it  contains  other  words 
inconsistent  with  Its  negotiability.    (Culbertson  v.  Nelson,  266.) 

7.  NE(iOTIABLE  INSTRUMENTS— ALTERATION  OF  NOTE 
BY  ADDITION  OF  NAME  AS  MAKER.— The  addition  of  the  name 
of  another  maker  to  a  note  after  its  delivery  discharges  the  prior 
makers  not  assenting  thereto,  and  the  person  so  signing  the  note 
makes  it  his  own,  and  he  is  liable  thereon,  although  one  of  the  re- 
leased makers  is  dead  and  another  has  allowed  judgment  to  be 
taken  against  him.    (Rhoades  v.  Leach,  281.) 
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8.  NEGOTIABLE  INSTRUMENTS— ACTIONS  ON— PARTIES. 
The  maker  of  a  promissory  note  and  the  indorser,  who  is  also  the 
payee,  cannot  be  joined  in  one  action  on  the  note,  as  the  contract 
or  undertaliing  of  one  is  different  and  distinct  from  that  of  the 
other.    (Harvard  Publishing  Co.  v.  Benjamin,  402.) 

9.  NEGOTIABLE  INSTRUMENTS.  —  THE  SIGNATURE  OF 
MAKERS  need  not  be  proved  in  suits  against  indorsers.  The  in- 
dorsement of  a  note  admits  the  signature  of  the  apparent  makers, 
and  such  signatures  need  not,  therefore,  be  proved  in  an  action 
against  the  indorsers.    (Glidden  v.  Chamberlin,  479.) 

10.  NEGOTIABLE  INSTRUMENTS.— THE  WAIVER  OF  NO- 
TICE OF  PRESENTMENT  AND  DISHONOR  is  not  established  by 
an  agreement  made  by  the  indorser  after  such  notice  ought  to  have 
been  given  to  the  effect  that  he  veould  pay  interest  at  the  rate  of  two 
per  cent  on  the  note  while  it  remained  unpaid.  (Glidden  v.  Chamber- 
lain, 479.) 

11.  NEGOTIABLE  INSTRUMENT  —  EVIDENCE  TO  SHOW 
WAIVER  BY  INDORSER.— If  it  is  sought  to  show  that  the  indors- 
ers of  a  note  have  waived  notice  to  them  of  presentment  and  dis- 
honor, the  evidence  must  be  clear  and  explicit.  Circumstances  and 
conversations  equivocal  in  character  and  not  amounting  to  a  dis- 
tinct promise,  or  a  clear  admission  of  liability,  are  not  sufficient. 
(Glidden  v.  Chamberlain,  479.) 

12.  NEGOTIABLE  INSTRUMENTS— AGREEMENT  TO  LOOK 
TO  MAKERS  ONLY.-The  fact  that  prior  to  the  purchase  of  a  note 
the  purchaser  had  it  in  his  possession  several  days  and  agreed  to 
look  up  the  responsibility  of  the  makers,  and,  having  done  so,  said 
they  were  good  and  that  he  would  take  the  note,  constitutes  no  de- 
fense against  a  subsequent  agreement  on  the  part  of  the  indorsers 
to  pay  the  note  and  also  additional  interest  thereon.  (Glidden  v. 
Chamberlain,  479.) 

13.  NEGOTIABLE  INSTRUMENTS.— AN  INDORSER'S  PROM- 
ISE TO  PAY  A  NOTE  MADE  AFTER  THE  FAILURE  TO  NOTI- 
FY HIM  of  presentment  and  dishonor  is  binding  on  him  if  he  knew 
that  no  notice  had  been  given,  though  he  did  not  know  the  legal 
effect  of  such  omission.    (Glidden  v.  Chamberlain,  479.) 

14.  NEGOTIABLE  INSTRUMENTS— DISHONOR,  WAIVER  OP 
NOTICE  OF.— An  indorser's  liability  may  be  established  by  proving 
an  unqualified  promise  to  pay  or  an  unqualified  admission  of  liabil- 
ity made  after  the  failure  to  give  due  notice  to  him  of  the  dishonor, 
if  he  had  knowledge  of  all  the  material  facts.  His  knowledge  of  the 
failure  to  give  him  notice  in  due  time  of  the  presentment  and  dis- 
honor may  be  Inferred  from  the  fact  that  he  admitted  he  received  no 
notice,  together  with  the  fact  that  the  proper  time  for  notice  to  have 
reached  him  had  expired  when  he  made  the  new  promise  or  other- 
wise acknowledged  his  liability.    (Glidden  v.  Chamberlain,  479.) 

15.  NEGOTIABLE  INSTRUMENTS  —  FAILURE  TO  KEEP 
AGREEMENT  TO  PROSECUTE  MAKER.— If,  after  the  maturity 
of  a  note,  the  indorsers  agree  to  pay  two  per  cent  per  month  inter- 
est on  such  note,  and  a  part  of  the  consideration  of  the  agreement 
was  the  promise  of  the  holder  to  go  to  another  state  and  undertake 
to  enforce  the  note  against  the  malver  and  prior  indorser,  the  failure 
of  the  holder  to  do  as  agreed  docs  not  release  the  indorsers  from 
their  agreement,  but  they  are  entitled  to  have  deducted  from  the 
amount  due  from  them  thei-eon  any  damage  resulting  to  them  by 
reason  of  the  holder's  failure  to  comply  with  his  agreement.  (Glid- 
den T.  Chamberlain,  478.) 
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16.  NEGOTIABLE  INSTRUMENTS— ACTION  BY  THIRD  PER- 
SON  AS  PAYEE— BREACH  OF  WARRANTY  AS  A  DEFENSE- 
AGENCY.— If  a  vendor  of  an  article  warrants  its  quality,  and  takes 
a  note  for  the  price  payable  to  a  third  person,  and  the  article  proves 
worthless,  the  breach  of  warranty  is  a  defense  to  an  action  on  the 
note  by  the  payee,  although  the  maker  may  not  be  able  to  show  that 
the  payee  had  any  knowledge  of  the  warranty,  or  that  he  took  the 
note  othei-wise  than  in  good  faith  and  for  value.  Hence,  if  an  agent 
for  the  sale  of  machinery  sells  machinery  of  his  own,  and  takes  in 
payment  therefor  a  horse  which  he  sells  with  a  warranty,  taking  ia 
payment  therefor  a  note  made  payable  to  his  principal,  and  the  lat- 
ter, being  ignorant  of  the  transaction,  and  supposing  that  the  note 
was  taken  in  payment  for  his  own  machinery  receives  the  note  up- 
on a  settlement  of  the  agency  account,  and  gives  his  agent,  the  ven- 
dor, credit  for  the  full  amount  thereof,  the  maker  of  the  note  may, 
in  an  action  upon  it  by  the  payee,  set  up  a  breach  of  warranty  of  the 
horse,  and  defeat  a  recovery.  (McCormick  etc.  Machine  Co.  v.  Tay- 
lor, 538.) 

17.  NEGOTIABLE  INSTRUMENTS— WHO  IS  AN  INDORSEE,— 
To  make  one  an  indorsee  of  a  negotiable  promissory  note,  the  form 
of  indorsement  is  not  material.  An  assignment  in  terms  may  be  an 
indorsement.    (Dunham  v.  Peterson,  556.) 

18.  NEGOTIABLE  INSTRUMENTS  —  INDORSEMENT  WITH 
CONTRACT  OF  GUARANTY.— THE  LEGAL  EFFECT  of  an  in- 
dorsement with  a  contract  of  guaranty  written  above  it  is  precisely 
the  same  as  that  of  a  simple  indorsement  with  waiver  of  demand  and 
notice.    (Dunham  v.  Peterson,  556.) 

19.  NEGOTIABLE  INSTRUMENTS  —  INDORSEMENT  WITH 
CONTRACT  OF  GUARANTY— PROTECTION  OF  BONA  FIDE  IN- 
DOltSEE— PURCHASER  FOR  VALUE.— If  the  payee  of  a  negotia- 
ble promissory  note  indorses  thereon  a  guaranty  of  payment  when 
he  transfers  it,  the  negotiability  of  the  note  is  not  thereby  destroyed, 
but  the  transfer  is  an  indorsement,  and  the  purchaser  is  an  indorsee, 
within  the  rule  which  shields  a  bona  fide  indorsee,  for  value,  before 
maturity,  against  defenses  good  between  the  original  parties;  and 
one  who,  in  the  usual  course  of  business,  takes  tlie  note  in  payment 
of  an  antecedent  debt  is  a  purchaser  for  value.  (Dunham  v.  Peter- ' 
son,  556.) 

20.  NEGOTIABLE  INSTRUMENTS  —  INDORSEMENT  WITH 
CONTRACT  OF  GUARANTY.— One  who  is  the  payee  or  holder  of 
negotiable  paper,  and  writes  above  his  indorsement  a  contract  of 
guaranty  of  payment,  is  an  indorser  with  enlarged  liability.  The 
mere  writing  of  a  special  contract  above  his  name  does  not  affect  the 
character  of  his  act  as  an  indorsement.  It  is,  nevertheless,  an  in- 
dorsement.   (Dunham  v.  Peterson,  556.) 

Bee  Cornorations,  19;  Estoppel,  2;  Forgery,  1,  2;  Husband  and  Wife, 
7,  8;  Payment,  2;  Process. 

NEWSPAPERS. 
See  Notice.  2. 

NEW  TRIAL. 
1.  NEW  TRIAI^WHEN  INADMISSIBLE  EVIDENCE  IS  RE- 
CEIVED. SUBJECT  TO  OB.IECTION,  AND  AFTERWARD  EX- 
CLUDED, a  new  trial  will  ordinarily  be  granted,  unless  It  fairly,  and 
with  reasonable  certainty,  appears  upon  the  record  that  the  party 
complaining  could  not  have  been  harmed  by  the  action  of  the  court. 
(Fuller  V.  Metropolitan  etc.  Ins.  Co.,  84.) 
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2.  NEW  TRIAL— OATH  TO  BAILIFF.— The  fact  that  the  bailiff, 
who  took  charge  of  the  jury  when  the  cause  was  finally  submitted, 
was  not  sworn  as  the  statute  requires  is  ground  for  a  new  trial. 
Such  oath  is  important  in  its  nature,  and,  being  specifically  required, 
It  cannot  be  omitted.    (State  v.  McCormick,  341.) 

3.  NEW  TRIAI^— MISCONDUCT  OF  JURORS— PREJUDICIAL 
STATEMENTS  OF  JURORS.— In  a  prosecution  for  obtaining  prop- 
erty by  fraud  and  false  pretenses,  it  is  material  error*for  the  court, 
apon  the  hearing  of  a  motion  for  a  new  trial,  based  upon  the  mis- 
conduct of  the  jury,  to  exclude  evidence  showing  that,  after  the  jury 
had  retired  and  were  delibei-ating  upon  their  verdict,  one  of  the 
jurors  stated  that  the  defendant  had  been  convicted  upon  a  former 
trial,  and  that  another  juror  stated,  as  a  fact,  that  the  defendant  had 
defrauded  a  witness,  who  had  testified  in  behalf  of  the  state,  out  of 
some  cattle  while  in  the  state  of  Colorado.  These  statements,  if 
made,  were  of  an  important  and  prejudicial,  character,  and  might 
have  improperly  influenced  the  verdict.    (State  v.  McCormick,  341.) 

4.  NEW  TRIAL -DAMAGES  FOR  PERSONAL  INJURIES— 
WHAT  IS  NOT  EXCESSIVE.— A  verdict  for  five  thousand  one  hun- 
dred and  sixty-five  dollars  damages,  for  personal  injuries  to  a  wo- 
man, caused  by  her  being  thrown  from  a  vehicle  on  a  defective  high- 
way, is  not  excessive,  where  such  injuries  were  of  a  peculiar  nature, 
followed  by  much  pain  and  prolonged  confinement  to  the  sick  room, 
and  where  they,  being  permanent  in  some  respects,  entail  conse- 
quences of  a  character  which  money  can  hardly  compensate.  (Read- 
ing Township  v.  Telfer,  355.) 

NONSUIT. 
See  Railroad  Companies,  15;  Trial,  1. 

NOTICE, 

1.  CONVEYANCE,  POSSESSION  AS  NOTICE  OF  UNRE- 
CORDED.—The  actual,  open,  and  visible  possession  of  real  property 
is  constructive  notice  to  a  purchaser  thereof  of  whatever  rights  the 
possessor  has  therein.  This  remains  true  though  he  acquired  title 
by  a  deed  not  recorded,  was  in  possession  of  the  property  before  the 
deed  was  made,  and  had  an  interest  therein  Independent  of  it  enti- 
tling him  to  be  in  possession  thereof,  as  where  the  property  belonged 
to  his  wife,  from  whom  he  received  a  conveyance  which  was  lost 
before  being  recorded,  and  he  continued  in  possession  after  her 
death.    (Carr  v.  Brennan,  119.) 

2.  NOTICE  BY  PUBLICATION— NEWSPAPER  OF  GENERAL 
CIRCULATION.- A  daily  publication,  newspaper,  or  journal,  hav- 
ing a  large  general  circulation  and  devoted  to  the  general  dissem- 
ination of  legal  news,  and  containing  other  matter  of  general  inter- 
est to  the  public  is  a  newspaper  of  general  circulation  for  the  pur- 
pose of  service  of  notice  by  publication.    (Lynn  v.  Allen,  223.) 

3.  NOTICE  TO  PURCHASER  OF  LAND,  WHAT  IS.— If  a  pur- 
chaser of  land  has  knowledge  of  any  fact  sufficient  to  put  him  on  in- 
quiry as  to  the  existence  of  some  right  or  title  in  conflict  with  that 
he  is  about  to  acquire,  he  is  presumed  either  to  have  made  the  in- 
quiry and  ascertained  the  extent  of  such  prior  right,  or  to  have 
been  guilty  of  negligence  equally  fatal  to  his  claim  to  be  considered 
as  a  bona  flde  purchaser.    (Anderson  v.  Blood,  515.) 

4.  NOTICE,  CONSTRUCTIVE— PRIOR  UNRECORDED  DEED. 
A  grantee  who  has  actual  knowledge  of  facts  suflicient  to  put  a  pru- 
dent man  on  inquiry  concerning  the  existence  of  a  prior  unrecorded 
deed,  but  who  fails  to  make  such  inquiry,  is  deemed  to  have  construc- 
tive notice  thereof.    (Doran  v.  Dazey,  550.) 
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6.  NOTICE,  CONSTRUCTIVE  —  WHAT  CONSTITUTES.  — 
Knowledge  of  facts  sufficieut  to  put  a  prudent  man  on  inquiry  as  to- 
tlie  existence  of  otlier  facts,  is  equivalent  to  actual  knowledge  of 
those  facts  wliich  such  inquiry  may,  in  all  probability,  disclose,  if  it 
is  properly  pursued.    (Doran  v.  Dazey,  550.) 

6.  NOTICE,  CONSTRUCTIVE  — RECORDING  INSTRUMENT 
OUT  OP  CHAIN  OF  TITLE- IGNORANCE  OF  PURCHASER.— 
The  mere  recording  of  an  instrument  out  of  the  chain  of  title  does 
not,  of  itself,  constitute  constructive  notice  of  such  instrument,  so  aa 
to  bind  one  who  deals  with  the  apparent  owner  of  land  according  to 
the  record,  in  ignorance  of  the  existence  of  such  instrument.  (Do- 
ran V.  Dazey,  550.) 

7.  NOTICE,  CONSTRUCTIVE  —  RECORDING  INSTRUMENT 
OUT  OF  CHAIN  OF  TITLE— KNOWLEDGE  OF  PURCHASER.— 
If  land  is  conveyed  to  a  vendee,  by  whom  it  is  afterward  mortgaged^ 
and  the  mortgage  placed  of  record,  but  the  deed  has  not  been  record- 
ed, a  subsequent  purchaser's  actual  knowledge  that  there  Is  a  mort- 
gage of  record  on  the  property  is  notice  to  him  of  such  mortgage,  al- 
though the  mortgagor  appears,  by  the  record,  to  have  no  title;  and 
this  knowledge,  being  sufficient  to  put  him  upon  inquiry,  is  equiva- 
lent to  actual  notice  of  the  unrecorded  deed,  especially  where  it  is 
asserted  in  the  mortgage  that  the  mortgagor  owns  the  land.  (Doran 
V.  Dazey,  550.) 

8.  LACHES— NOTICE.— Where  the  question  of  laches  Is  in  issue, 
the  plaintiff  is  chargeable  with  such  knowledge  as  he  might  have 
obtained  upon  inquiry,  provided  the  facts  already  known  to  him 
were  such  as  to  put  a  man  of  ordinary  prudence  upon  inquiry. 
(Meims  V.  Pabst  Brewing  Co.,  899.) 

9.  EVIDENCE  TO  PROVE  NOTICE.— The  fact  that  purchasers 
of  land  which  had  been  sold  at  an  executor's  sale  are  told  by  the 
executrix,  who  was  also  the  widow  of  the  decedent,  that  the  pur- 
chaser would  give  the  property  back  to  her  is  not  sufficient  to  charge 
them  with  notice  that  the  purchase  was  made  for  her  benefit. 
(Meims  V.  Pabst  Brewing  Co.,  899.) 

See  Agency,  1;  Attorney  and  Client,  11-14;  Deeds,  2;  Fraudulent 
Conveyances,  2-4  0,  7:  Insurance,  6;  Municipal  Corporations,  1, 
3;  Vendor  and  Purchaser,  7. 

NUISANCE. 

1.  NUISANCE— REMEDY  FOR.— In  general,  the  remedy  for  a 
nuisance  on  a  highway  is  by  indictment.  If,  however,  by  such  a 
nuisance  a  party  suffer  special  damage,  an  action  in  his  favor  lies. 
A  damage,  to  be  special,  within  the  meaning  of  the  rule,  must  re- 
sult directly  from  the  nuisance,  and  not  as  a  secondary  consequence 
thereof,  and  must  differ  in  kind,  and  not  merely  in  extent  or  degree, 
from  that  which  the  general  public  sustains.  (S.  O.  Steamboat  Co. 
V.  Wilmington  etc.  R.  R.  Co.,  688.) 

2.  NUISANCE  IN  OBSTRUCTING  NAVIGABLE  STREAM— 
SPECIAIi  DAMAGE  FROM  TO  PLAINTIFF,  WHEN  NOT 
SHOWN.— A  complaint  alleging  that  the  plaintiff  has,  for  a  number 
of  years,  been  carrying  on  the  business  of  common  carrier,  and,  as 
such,  running  a  line  of  steamers  on  a  designated  navigable  river  of 
the  state  and  between  various  points  thereon,  and  that  he  in  such 
business  has  built  and  maintained  a  number  of  steamers  used  exclu- 
sively therein,  and  has  built  xip  a  large  and  valuable  business,  and 
that  the  defendant  has  erected  and  maintained  a  bridge  which  ob- 
striicts  the  free  use  of  the  river  by  plaintiff  and  others  similarly  situ- 
ated, does  not  show  any  such  special  and  peculiar  damage  to  the 
plaintiff  as  entitles  him  to  maintain  a  private  action  for  such  obstruo 
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tlon,  nor  does  the  additional  allegation  that  the  defendant  had  prom- 
ised to  lieep  the  channel  in  the  river  open  by  opening  a  draw  in  the 
bridge,  and  thereby  permitting  free  navigation  at  particular  times, 
entitle  the  plaintiff  to  maintain  the  action.  (S.  O.  Steamboat  Co.  T. 
Wilmington  etc.  R.  B.  Co.,  688.) 

OIL  AND  GAS. 
See  Mines  and  Mining. 

OLEOMARGARINE. 
Bee  Interstate  Commerce,  6;  Statutes,  U, 

OPTION. 
See  Mortgage,  8. 

PARENT  AND  CHILD. 

1.  PARENT   AND    CHILD— CUSTODY  OF  OHILD.-Ordlnarlly, 

a  father  is  entitled  to  the  custody  of  his  minor  child,  but,  if  the 
welfare  of  the  child  is  retarded  by  such  custody,  an  exception  to 
<he  rule  exists.  The  interests  of  society  and  the  established  policy 
of  the  law  mai^e  the  welfare  of  the  child  paramount  to  the  claims  of 
the  parent.    (Hussey  v.  Whiting,  220.) 

2.  PARENT  AND  CHILD— RIGHT  TO  CUSTODY  OP  CHILD 
—HABEAS  CORPUS.— If  a  child,  six  years  of  age  and  delicate  in 
health,  at  the  time  of  her  mother's  death,  is  then  placed  in  the  cus- 
tody of  her  grandparents,  who  care  for  her  until  she  is  thirteen 
years  old,  furnishing  her  with  every  care  and  comfort,  and  who 
continue  willing  and  anxious  to  so  care  for  her  at  the  time  that  the 
father  talces  and  places  oUCh  child  with  another  relative  liindly  dis- 
posed toward  her,  but  unable  financially  to  furnish  her  with  the 
care  and  comforts  furnished  by  the  grandparents,  and  which  she 
requires  by  reason  of  her  delicate  health,  the  grandparents  are  en- 
titled by  liabeas  corpus  to  recover  the  custody  of  such  child.  (Hus- 
sey V.  Whiting,  220.) 

3.  PARENT  AND  CHILD— RIGHT  TO  RECLAIM  CUSTODY 
OF  CHILD. — An  oral  agreement,  express  or  implied,  made  by  a 
father  that  a  third  person  shall  have  the  custody  of  his  child  during 
infancy  does  not  preclude  the  father  from  reclaiming  such  custody. 
<Hussey  v.  Whiting,  220.) 

4.  PARENT  AND  CHILD— CONVEYANCES  BETWEEN— PRE- 
SUMPTION.—If  a  parent  purchases  land  in  the  name  of  his  son,  the 
purchase  is  deemed  prima  facie  an  advancement,  so  as  to  rebut  the 
presumption  of  a  resulting  trust  for  the  parent.  (Kern  v.  Howell, 
641.) 

5.  PARENT  AND  CHILD— CONVEYANCES  BETWEEN— AD- 
VANCEMENT.—If  land  owned  by  a  partnership  is,  by  direction  of  a 
tather,  conveyed  by  it  to  his  son  in  part  payment  of  a  debt  owing 
from  tlie  firm  to  the  father,  and  the  deed,  after  being  recorded,  is 
left  by  the  son  with  his  father  for  safelieeplng,  the  firm  continuing 
to  collect  part  of  the  rents  until  its  dissolution,  after  which  the  son 
•collects  them  without  interference  or  question,  although  neither  the 
father  or  the  son  has  ever  been  in  actual  possession  of  the  property, 
the  son  is  entitled  to  recover  the  property  as  against  a  tenant  of  his 
father's  executor,  especially  when  there  is  uncontradicted  evidence 
to  show  declarations  by  the  father  that  he  intended  to  give  the  prop- 
erty to  such  son,  and  that  after  the  execution  of  the  deed  he  declared 
that  he  had  provided  for  such  son  by  conveying  to  him  directly  the 
property  in  dispute,  together  with  other  property.  (Kern  ▼.  Howell. 
641.) 
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PARTIOEPS  CRIMINIS. 
See  Fraud,  2. 

PARTIES. 
See  Judgment,  6,  8;  Negotiable  Instruments,  8. 

PARTNERSHIP. 

1.  PARTNERSHIP.  —  A  SURVIVING  PARTNER  IS  NOT 
CHARGEABLE  WITH  INTEREST,  unless  his  delay  in  paying 
moneys  iu  his  hands  to  the  representatives  of  the  deceased  partner 
is  unreasonable  and  vexatious.    (Maynard  v.  Richards,  145.) 

2.  PARTNERSHIP— COMPENSATION  FOR  PARTNER'S  SER- 
VICES.—One  partner  cannot  charge  the  firm  or  his  copartners  for 
services  in  attending  to  the  partnership  business  in  the  absence  of 
a  special  agreement  entitling  him  to  do  so.  (Maynard  v.  Richards, 
145.) 

3.  PARTNERSHIP  —  SURVIVING  PARTNER'S  COMPENSA- 
TION.—An  agreement  to  pay  a  surviving  partner  for  his  services 
may  bo  implied  where  they  are  extraordinary  and  unusual  and  such 
as  could  not  reasonably  have  been  contemplated.  (Maynard  v.  Rich- 
ards, 145.) 

4.  PARTNERSHIP.  —  THE  SURVIVING  PARTNER  MAY 
PKOI'ERLY  BE  AWARDED  COMPENSATION  FOR  HIS  SER- 
VICES in  commencing  and  maintaining  an  action  after  the  dissolu- 
tion of  the  firm  by  the  death  of  his  copartner,  w^here  the  prosecution 
of  such  action  occupied  the  greater  portion  of  several  years  and  re- 
sulted in  a  judgment  for  a  large  sum  of  money,  constituting  a  part- 
nership asset.    (Maynard  v.  Richards,  145.) 

5.  PARTNERSHIP  DISSOLUTION  BY  DEATH,  EFFECT  OP 
UPON  EXISTIx\G  CONTRACTS.— If  a  partnership  enters  into  a 
contract  requiring  a  number  of  years  for  its  performance,  and  is  af- 
terward dissolved  by  the  death  of  one  of  its  members,  it  is  the  duty 
of  the  surviving  member  to  complete  the  contract  and  to  account  to 
the  representative  of  the  deceased  partner  for  the  profits  thereof  or 
for  damages  recoverable  for  its  breach  by  the  other  contractor. 
(Maynard  v.  Richards,  145.) 

6.  PARTNERSHIP— SURVIVING  PARTNER,  DUTY  OP  TO 
ACCOUNT  FOR  MONEYS  COLLECTED  FOR  BREACH  OF  A 
CONTRACT.— If  partners  enter  into  a  contract  with  a  third  per- 
son, requiring  several  years  for  its  performance,  and  the  latter  com- 
mits a  breach  of  such  contract  and  refuses  to  proceed  therewith, 
after  which  one  of  the  partners  dies,  and  the  surviving  partner 
maintains  an  action  in  which  he  recovers  damages  for  the  breach 
of  such  contract  or  compensation  for  the  loss  of  the  profits  which 
would  have  accrued  had  he  been  permitted  to  perform  it  to  the  end 
of  the  time  designated  therein,  the  right  of  the  representative  of  the 
deceased  partner  to  participate  in  the  sum  so  recovered  is  not  lim- 
ited to  the  profits  which  would  have  accrued  up  to  such  death,  but 
extends  to  the  profits  for  the  whole  term  for  which  any  recovery  has 
been  had.    (Maynard  v.  Richards,  145.) 

7.  PARTNERSHIP  — SURVIVING  PARTNER'S  RIGHT  TO 
COMPENSATION.- A  surviving  partner  has  not,  as  between  him- 
self and  the  representative  of  the  deceased  partner,  any  right  to 
charge  for  his  services  in  winding  up  the  aflfairs  of  the  partnership. 
The  winding  up  of  these  affairs,  within  the  meaning  of  this  rule,  Is 
restricted  to  selling  the  firm  property,  receiving  moneys  due  the 
firm,  paying  its  debts,  returning  the  capital  contributed  by  each 
partner,  and  dividing  the  profits.    For  services  in  excess  of  these. 
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the  survivor  may  be  entitled  to  compensation.    (Maynard  v.  Rich- 
ards, 145.) 

8.  A  PARTNERSHIP  MAY  MAINTAIN  AN  ACTION  IN  THE 
NAME  OF  ALL  THE  PARTNERS,  notwithstanding  proceedings  in 
Insolvency  against  one  of  them,  and  notwithstanding  he  was  guilty 
of  fraud  in  forming  the  partnership  to  prevent  tlie  attachment  of  the 
property  for  which  the  firm  brings  an  action.    (Russell  v.  Cole,  432.) 

9.  INSOLVENCY  OF  PARTNERSHIP,  WHAT  IS  NOT.— It  is 
only  when  the  partnership  is  insolvent  through  the  insolvency  of  all 
the  members  thereof  that  a  court  of  insolvency  In  Massachusetts  ac- 
quires jurisdiction  to  settle  the  affairs  of  the  partnership.  There- 
fore, a  court  having  jurisdiction  of  proceedings  against  one  only  of 
the  partners,  the  other  and  the  partnership  being  solvent,  acquires 
no  title  over  the  partnership  propeii;y,    (Russell  v.  Cole,  432.) 

10.  PARTNERSHIP.— ON  THE  INSOLVENCY  OF  A  MEMBER 
OF  A  PARTNERSHIP,  the  solvent  member  is  entitled  to  the  posses- 
sion of  the  property,  and  is  bound  to  wind  up  its  affairs  and  to  dis- 
charge its  liabilities.  The  assignee  of  the  insolvent  partner  has  no 
right  to  the  possession  of  the  property,  and  his  only  remedy  is  by 
proceedings  in  equity.    (Russell  v.  Cole,  432. 

11.  PARTNERSHIP  ~  APPLICATION  OF  ASSETS  TO  PAY- 
MENT OF  DEBTS.— The  individual  property  of  a  member  of  a  firm 
Is  applicable,  in  the  first  instance,  to  the  payment  of  his  individual 
debts,  just  as  the  partnership  assets  are  liable  .*or  the  firm  debts 
In  preference  to  the  debts  due  by  the  copartners  personally.  (Pott  v. 
Schmucker,  415.) 

12.  PARTNERSHIP— IMPLIED  CONSENT  TO  MANAGEMENT 
OF  JOINT  PROPERTY— RESULT  AS  TO  CREDITORS.— If  one 
partner  puts  the  other  in  absolute  possession  of  the  partnership  funds 
and  leaves  to  him  the  sole  management  of  the  concern,  this  is  prima 
facie  an  implied  consent  to  any  measure  which  the  latter  may  adopt 
regarding  the  joint  property;  and  joint  creditors  must  abide  by  the 
consequences  of  such  arrangement.    (Pott  v.  Schmucker,  415.) 

13.  PARTNERSHIP  — INSOLVENCY— CASES  IN  WHICH  A 
CREDITOR  FIRM  MAY  SHARE  WITH  INDIVIDUAL  CREDIT- 
ORS.—There  are  two  cases  in  which  a  creditor  firm  of  which  an  in- 
solvent is  a  member  may  prove  in  competition  with  his  individual 
creditors:  1.  Where  money  has  been  fraudulently  abstracted  from 
one  estate  and  applied  for  the  benefit  of  the  other;  2.  Where  some 
of  the  members  of  the  partnership  form  a  distinct  body  for  carry- 
ing on  a  distinct  trade  and  the  articles  of  one  trade  have  been  fur- 
nished by  one  firm  to  the  other.    (Pott  v.  Schmucker,  415.) 

14.  PARTNERSHIP  —  SEPARATE  BUSINESS  —  MEMBER'S 
DEBT  TO  FIRM— INSOLVENCY— COMPETITION  OF  CREDIT- 
ORS,—If  one  partner  of  a  firm  engages  in  a  separate  venture  of  his 
own,  becomes  a  debtor  in  the  latter  business  to  his  own  firm  for 
advances  or  loans  of  money  made  by  the  firm  to  him,  and  finally  be- 
comes insolvent,  the  firm  of  which  he  is  a  member,  though  It  is  also 
one  of  his  creditors,  cannot  share  In  his  individiial  assets  until  his 
Individual  creditors  are  paid  in  full,  where  the  debt  to  the  firm  was 
not  surreptitiously  or  fraudulently  created.  (Pott  v.  Schmucker, 
415.) 

15.  PARTNERSHIP  —  SEPARATE  BUSINESS  —  MEMBER'S 
DEBT  TO  FIRM  — INSOLVENCY  — RIGHT  OF  INDIVIDUAI^ 
CREDITORS  TO  PRIORITY  OF  PAYMENT.- If  a  member  of  a 
firm  conducts  a  separate  business  ventui'e  of  his  own,  under  the 
name  of  a  cori)oration,  of  whose  assets  he  Is  sole  owner,  and  snch 
corporation  becomes  Indebted  to  the  firm,  then  upon  the  insolvency 
of  both  the  firm  and  the  corporation,  the  separate  creditors  of  the 
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latter  are  entitled  to  priority  of  payment  out  of  the  assets  of  the- 
corporation  as  against  tlie  firm,  and  its  trustee  in  insolvency,  as  well, 
as  against  the  individual  who,  in  reality,  owns  all  the  assets  of  the- 
corporation,  and  his  trustee  in  insolvency,  though  such  creditors  of 
the  corporation  are,  in  fact,  though  not  in  form,  the  individual's  own> 
creditors.    (Pott  v.  Schmucker,  415.) 

IG.  rARTNERSIlIP  —  SEPxiRATE  BUSINESS  —  MEMBER'S^ 
DEBT  TO  FIRM— INSOLVENCY— RIGHT  OF  INDIVIDUAI*. 
CREDITORS  TO  PRIORITY  OF  PAYMENT— ILLUSTRATION.— 
A  member  of  a  baulking  firm  went  into  a  separate  and  distinct  busi- 
ness of  liis  own  and  organized  a  corporation  lor  convenience  in  con- 
ducting the  enterprise.  The  whole  of  the  capital  stocli  and  the  en- 
tire assets  of  the  company  belonged  to  him,  and  he  conducted  it» 
business,  which  was  regarded  by  liim  and  every  one  else  as  his  busi- 
ness. Tlie  corporation  kept  an  account  with  the  firm,  and  made- 
overdrafts  to  a  large  amount,  which  were  known  to  the  other  mem- 
bers of  the  firm  and  not  objected  to,  and  which,  though  entered  ort 
the  banli-books  as  debits  of  the  corporation,  were  regarded  by  the- 
drawer,  not  as  a  debt  due  by  the  company  to  the  bank,  but  as  cash> 
capital  advanced  to  the  concern  for  which  he,  and  not  the  com-^ 
pany,  was  a  debtor  to  the  firm.  Both  the  firm  and  the  corporation; 
became  insolvent  and  trustees  in  insolvency  were  appointed,  one  for 
the  firm  and  the  other  for  the  organizer  of  the  corporation.  The- 
assets  of  the  corporation  were  collected  by  receivers  and  paid  into- 
court  for  distribution.  In  determining  the  proper  application  of 
such  funds,  the  court  held  that,  as  the  corporation  was,  in  reality,, 
the  individual  business  of  the  partner  who  owned  all  of  its  capital 
stock,  the  creditors  of  the  corporation  were  entitled  to  be  paid  out  of 
its  assets  in  the  hands  of  the  receivers  before  the  trustee  in  in- 
solvency of  the  banking  firm  could  claim  to  be  paid  the  indebtedness 
due  to  it  by  the  corporation,  and  before  the  trustee  in  insolvency 
of  the  partner  individually  could  demand  any  part  of  the  funds.. 
(Pott  V.  Schmucker,  415.) 

17.  PARTNERSHIP  REAL  ESTATE— TENANTS  IN  COMMON;, 
If  two  O'r  more  persons  who  are  partners  take  title  to  lands  as  coten- 
ants,  the  presumption  arising  from  the  deed  is  that  they  hold  as 
cotenants  in  equal  shares.  As  between  themselves,  the  deed  is  not 
conclusive,  and  they  hold  In  accordance  with  the  facts,  but,  as  to» 
purchasers  and  creditors,  they  hold  in  accordance  with  the  recorded, 
title.    (Stover  v.  Stover,  654.) 

18.  PARTNERSHIP— REAL  ESTATE  PURCHASED  AS  COTEN- 
ANTS—DISTRIBUTION  OF  PROCEEDS— PRIORITIES.— If  one  of 
two  partners  purchases  real  estate  with  partnership  assets,  tak- 
ing the  deed  thereto  to  the  partners  as  cotenants,  an  Individual  Judg- 
ment creditor  of  the  other  partner  is  entitled  to  priority  in  a  distribu- 
tion of  the  proceeds  of  a  sale  of  the  lands  over  a  claim  of  the  first 
partner  for  a  balance  due  from  the  firm  in  a  final  accounting.  (Stov- 
er V.  Stover,  654.) 

19.  PARTNERSHIP  REAL  ESTATE  —  DISTRIBUTION  OP' 
PROCEEDS- PRIORITIES.— Real  estate  purchased  with  partner- 
ship funds  and  for  partnership  purposes  generally  becomes  partner- 
ship assets,  but,  as  to  purchasers  and  creditors,  the  deed  reciting- 
that  the  partners  take  title  to  the  lands  as  cotenants  controls,  and, 
in  a  distribution  of  the  proceec's  of  a  sale  of  the  lands  so  held,  the- 
individual  creditor  of  a  cotenant  has  priority  over  the  firm  claiming 
by  virtue  of  its  title,  and  In  contradiction  of  such  deed.  (Stover  v. 
Stover.  654.) 

See  Attachment.  1;  Equity,  2;   Execution,  2;  Fraud,  t;   Fraudulent 
Conveyances,  S. 

▲k.  8i.  Kep.,  Vol.  Lvn-6S 
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PATENTS. 

1.  PATENT  RIGHTS  — CONTRACT  — RELIEF  FOB  PARTY 
NOT  IN  PARI  DELICTO.— The  general  rule  that  courts  will  not  en- 
force  contracts  prohibited  by  statute  or  allow  the  recovery  of  money 
or  property  paid  or  delivered  in  pursuance  of  them  does  not  apply 
to  the  vendee  of  a  patent  right,  for  he  has  committed  no  wrong,  and 
is  not  precluded  from  asking  and  obtaining  relief.  (Mason  v.  Mc- 
Leod,  327.) 

2.  PATENT  RIGHTS— CONTRACT  AS  'xO,  WHEN  VOID  UN- 
DER STATE  LAW.— A  contract  made  by  a  vendor  of  patent  rights 
in  violation  of  a  state  statute  regulating  the  transfer  of  patent  rights, 
and  which  declares  a  noncompliance  with  its  provisions  to  be  a  mis- 
demeanor, punishable  by  fine  or  imprisonment,  is  void  as  between 
the  parties,  for  the  penalty  implies  a  prohibition,  and  the  pui'pose  of 
the  statute  is  to  prevent  and  punish  fraud.    (Mason  v.  McLeod,  327.) 

3.  PATENT  RIGHTS— POWERS  OF  STATE— POLICE  REGU- 
LATIONS.—Patent  laws  do  not  prevent  a  state  from  enacting  police 
regulations  for  the  protection  and  security  of  its  citizens.  Hence, 
statutory  regulations  concerning  the  transfer  of  patent  rights,  which 
are  mainly  designed  to  protect  the  people  from  imposition  by  those 
who  have  actually  no  authority  to  sell  patent  rights,  or  to  own  pat- 
ent rights  to  sell,  should  be  upheld.    (Mason  v.  McLeod,  327.) 

4.  PATENT  RIGHTS— VALIDITY  OF  STATE  STATUTE— PO- 
LICE REGULATIONS.— A  state  statute  requiring  the  vendor  of  pat- 
ent rights  to  file  copies  of  the  letters  patent  with  a  clerli  of  court,  and 
to  malve  and  file  an  affidavit  that  the  letters  patent  are  genuine,  and 
have  not  been  revoked  or  annulled,  and  that  he  has  full  authority 
to  sell,  and  providing  further  that  any  person  who  takes  a  written 
obligation  in  consideration  of  a  patent  right  shall  insert  in  the  body 
of  it,  in  writing  or  print,  the  words,  "Given  for  a  patent  right,"  is  a 
reasonable  police  regulation,  designed  to  protect  people  against 
imposition  and  fraud,  and  is  valid,  because  it  does  not  usurp  any  of 
the  i>ow  ers  of  the  government,  or  infrmge  upon  the  exclusive  rights 
of  the  patentee.    (Mason  v.  McLeod,  327.) 

PAYMENT 

1.  PAYMENT— DEBTOR  AND  CREDITOR.— A  creditor  may 
agree  to  receive  anything  in  payment;  and,  when  the  thing  is  accept- 
ed as  so  much  money,  the  debt  is  to  that  extent  extinguished,  and  the 
creditor  cannot,  thereafter,  repudiate  his  act.  (Dunham  v.  Peterson, 
55G.) 

2.  PAYMENT— WHEN  NOT  PRESUMED  FROM  THE  TAK- 
ING OF  A  NOTE  OF  A  THIRD  PERSON.— If  the  seller  of  real 
property  takes  the  note  of  a  third  person  for  the  amount  of  the  pur- 
chase price,  but  retains  the  legal  title,  such  note  will  not  be  pre- 
sumed to  have  been  accepted  as  payment,  and  will  not  deprive  the 
vendor  of  the  right  to  hold  the  land  as  security  for  the  payment  of 
the  note.    (Mausfield  v.  Dameron,  884.) 

See  Contracts,  16;  Vendor  and  Purchaser,  A 

PENALTIES. 
See  Statutes,  12. 

PLEADING. 

1.  CONFLICT  OF  LAWS  —  LAWS  OF  ANOTHER  STATE 
WHEN  NOT  CONSIDERED.— The  supreme  court  of  one  state  will 
not  look  Into  the  codes  and  opinions  of  the  supreme  court  of  another 
state  to  ascertain  what  the  law  of  that  state  is,  unless  such  opinions 
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and  code  provisions  are  set  out  in  the  bill  of  exceptions  or  properly 
presented  by  tlie  transcript  on  appeal.    (Peet  v.  Hatcher,  45.) 

2.  PLEADING— A  GENERAL  PRAYER  for  such  relief  as  may 
be  just  and  equitable  warrants  the  court  in  granting  to  the  plaintiff 
such  relief  as  the  facts  upon  the  trial  justify.  (Finlayson  v.  Peter- 
son, 584.) 

3.  PRACTICE.— IP  A  DEMURRER  TO  THE  COMPLAINT  IS 
SUSTAINED  and  the  plaintiff  then  amends,  he  cannot  afterward  be 
heard  to  object  that  the  order  sustaining  the  demurrer  was  erro- 
neous.   (Connell  v.  Chesapeake  etc.  Ry.  Co.,  786.) 

4.  EVIDENCE,  DEMURRER  TO.— Every  plaintiff  and  defend- 
ant has  a  right  to  demur  to  the  evidence,  and  his  adversary  may  be 
required  to  join  therein,  unless  the  object  of  the  demurrant  seems 
to  be  nothing  but  delay.  He  will  be  treated  fairly,  and  the  court 
will  not  draw  any  unreasonable  or  far-fetched  Inferences  against 
him  or  for  his  adversary,  nor  restrict  him  to  necessary  inferences  in 
his  favor,  though  if  there  is  a  conflict  of  evidence,  the  fact  must  be 
taken  against  him  unless  overthrown  by  a  clear  and  decided  pre- 
ponderance of  evidence.    (Maple  v.  John,  839.) 

5.  PRACTICE— VARIANCES,  WHEN  NOT  MATERIAL.— The 
fact  that  the  plaintiff  In  a  complaint  to  recover  damages  for  injuries 
to  a  lot  describes  his  estate  as  that  of  a  reversioner,  when  it  was 
that  of  a  remainderman,  is  an  immaterial  variance.  (Jordan  v.  Ben- 
wood,  859.) 

See  Appeal,  3,  4;  Arbitration  and  Award,  4;  Corporations,  4,  5,  7,  9 
11;  Husband  and  Wife,  4;  Insurance,  11;  Seals,  1,  2. 

PLEDGE. 

A  PLEDGEE'S  TITLE  MUST  FAIL  UNLESS  the  plerteed 
property  is  delivered  to,  and  retained  by,  him.  (Moors  v.  Beading, 
460.) 

Bee  Chattel  Mortgages,  2;  Mortgages,  9. 

POLICEMEN. 
See  Municipal  Corporations,  1,  8. 

POLICE  POWER. 
See  Interstate  Commerce,  1,  4;  Patents,  3,  4;  Statutes,  18,  14. 

PRACTICE. 
See  Pleading. 

PRESCRIPTION. 
See  Highways,  3. 

PRESUMPTIONS. 

See  Contracts,  19;  Deeds,  3;   Evidence,  2-4,  12,  13;   Trial,  t;  Wills. 

14-16. 

PRINCIPAL  AND  AGENT. 
See  Agency. 

PROBABLE  CAUSE. 
See  Malicious  Prosecution,  1,  t. 
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PROCESS. 

PROCESS-QUASHING  WRIT  OF  SUMMONS— WHEN  RE- 
VERSIBLE ERROR.— It  is  reversible  error  to  quash  a  writ  of  sum- 
mons wiiile  there  are  good  counts  in  the  declaration.  Hence,  where 
the  declaration,  in  an  action  against  a  husband  and  wife,  sets  forth, 
in  a  special  count,  a  promissory  note  mude  by  the  wife  alone,  paya- 
ble to  the  husband  and  by  him  indorsed  in  blank,  and  the  note  is 
filed  with  the  declaration,  which  also  contains  the  common  counts 
in  assumpsit  and  another  special  count  setting  forth  the  execution, 
by  husband  and  wife,  of  a  joint  promissory  note,  it  is  error  to  quash 
the  writ  of  summons  as  to  the  wife,  although  the  note  filed  with  the 
declaration  was  not  a  contract  ujwn  which  she  could  be  sued  at  law. 
(Harvard  Publishing  Co.  v.  Benjamin,  402.) 

See  Corporations,  20,  22;  Judgment,  18;  Receivers,  6. 

RAILROAD  COMPANIES. 

1.  CARRIERS  —  RAILROAD  TICKET  —  CONTRACT. —As  be- 
tween a  passenger  and  a  railroad  conductor,  the  face  of  the  passen- 
ger's ticlcet  is  conclusive  evidence  of  his  right  to  ride,  and  constitutes 
the  contract  between  himself  and  the  railroad  company.  (Callaway 
V.  Mellett,  238.) 

2.  CARRIERS— RAILROAD  TICKETS— EXEMPLARY  DAM- 
AGES.— One  who,  in  good  faith  and  without  fault  on  his  part,  pays 
full  fare  and  after  inquiry  accepts,  in  a  poorly  lighted  station,  an  ex- 
cursion ticket  from  the  ticket  agent,  who  assures  him  that  it  is  good 
and  will  be  accepted  for  his  passage,  has  a  right  to  board  a  train  as 
a  passenger,  and  if  his  ticket  is  rejected  by  reason  of  expired  limita- 
tion, and  he  is  ejected  from  the  train  for  nonpayment  of  fare,  he 
may  recover  exemplary  damages.    (Callaway  v.  Mellett,  238.) 

3.  CARRIERS— RAILROAD  TICKETS.— If  a  purchaser  accepts 
a  railroad  ticlvCt  which  he  knows,  or  by  the  exercise  of  ordinary  care 
he  could  ascertain,  is  not  good  for  passage  under  the  rules  and  reg- 
ulations of  the  carrier,  he  cannot  insist  on  being  carried  thereon, 
and,  in  the  event  of  being  ejected  for  not  having  a  valid  ticket,  re- 
cover damages  for  such  expulsion.    (Callaway  y.  Mellett,  238.) 

4.  NEGLIGENCE— ELECTRIC  STREET  RAILWAY— DEGREE 
OF  CARE  REQUIRED.— If  there  is  an  invitation  or  permission  to 
passengers  to  ride  on  the  rear  platforms  of  electric  street-cars,  it  is 
the  duty  of  the  company  to  exercise  a  higher  degree  of  care  than 
usual  in  running  cars  at  points  where  there  is  danger  that  such  pas- 
sengers may  be  thrown  off,  and  there  must  be  a  corresponding  in- 
crease of  care  and  vigilance  on  the  part  of  the  passenger  who  volun- 
tarily assumes  such  a  position  of  danger.  (Reber  v.  Pittsburg  etc. 
Traction  Co.,  599.) 

5.  NEGLIGENCE— RAILROADS— DUTY  OP  BICYCLIST  TO 
STOP,  LOOK,  AND  LISTEN.— A  bicyclist,  when  approaching  a  rail- 
way crossing,  must  dismount,  or  at  least  bring  his  wheel  to  such  a 
stop  as  will  enable  him  to  look  up  and  down  the  track  and  listen  la 
the  manner  required  of  a  pedestrian.  (Robertson  v.  Penn.  R.  R.  Co., 
620.) 

0.  NEGLIGENCE— RAILROADS— BICYCLES— DUTY  TO  STOP, 
LOOK,  AND  LISTEN.— A  "bicycler's  stop"  by  circling  round  and 
round  on  his  bicycle  is  not  a  stop  within  the  meaning  of  the  rule  re- 
quiring persons  approaching  a  railway  crossing  to  stop,  look,  and 
listen  before  attempting  to  cross  or  go  upon  the  track.  (Robertson 
V.  Penn.  R.  R.  Co.,  620.) 

7.  NEGLIGENCE— RAILROADS— DUTY  OF  BICYCLIST  TO 
STOP,  LOOK,  AND  LISTEN.— A  bicyclist  approaching  a  railway 
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track  at  a  public  crossing  where,  before  reaching  a  position  of  actual 
danger,  there  is  a  space  of  seven  feet,  from  which  an  unobstructed 
view  up  and  clown  the  track  may  be  had,  and  who  does  not  dis- 
mount, but  circles  on  his  wheel  round  and  round  at  a  distance  of 
from  five  to  ten  yards  from  the  track  waiting  for  a  freight  train  to 
pass,  and  then,  without  dismounting  and  in  attempting  to  cross  the 
track,  is  killed  by  a  train  approaching  from  an  opposite  direction, 
is  guilty  of  contributory  negligence,  and  his  widow  cannot  recover 
damages  for  his  death.    (Robertson  v.  Penn.  R.  R.  Co.,  620.) 

8.  RAILROADS.— A  STREET  RAILWAY  HAS  NO  SUPERIOR 
RIGHT,  on  a  public  street,  to  that  of  the  public  at  large,  except  the 
ripht  to  lay  its  track  and  operate  its  cars;  and,  if  it  adopts  a  pro- 
pelling power,  such  as  electricity,  which  inci-eases  the  danger  to  the 
public,  it  must  be  held  to  a  degree  of  care  proportionate  to  such  in- 
crease of  danger.    (Hall  v.  Ogden  etc.  Ry.  Co.,  726.) 

9.  RAILROADS— STREET  RAILWAY:  S— ORDINANCE  AS  EVI- 
DENCE OF  SPEED  ALLOWED.— In  an  action  against  a  street  rail- 
way company  for  Injuries  caused  by  its  alleged  negligence,  a  city 
ordinance,  if  not  invalid,  or  Inapplicable  to  the  case,  ought  to  be  ad- 
mitted in  evidence  to  show  the  rate  of  speed  allowed  on  street  rail- 
ways in  the  city.    (Hall  v.  Ogden  etc.  Ry.  Co.,  726.) 

10.  RAILROADS— STREET  RAILWAYS— RIGHT  OP  WAY- 
AVOIDANCE  OP  ACCIDENT.— A  street-car  has  the  right  of  way 
when  a  person  or  vehicle  is  met  on  the  track,  but  each  party,  In  or- 
der to  avoid  accident,  must  exercise  ordinary  care,  and  such  reason- 
able prudence  and  precaution  as  the  surrounding  circumstances  may 
require.     (Hall  v.  Ogden  etc.  Ry.  Co.,  726.) 

11.  RAILROADS— DUTY  OF  MOTORMAN  AT  PUBLIC  CROSS- 
ING— NEGLIGENCE.— It  is  the  duty  of  a  motorman,  when  he  ap- 
proaches a  public  crossing,  to  look  and  ascertain  whether  or  not  the 
track  is  clear,  to  sound  tlie  gong  as  a  warning,  and  to  keep  his 
car  under  control.  A  failure  to  do  this  is  negligence  on  the  part  of 
the  street  railway  company.    (Hall  v.  Ogden  etc.  Ry.  Co.,  726.) 

12.  RAILROADS— STREET  RAILWAYS— SPEED  IN  ABSENCE 
OF  ORDINANCE.— Regardless  of  any  ordinance  limiting  the  rate  of 
speed,  a  street  railway  company  has  no  right  to  run  Its  cars  at  such 
a  high  rate  of  speed,  over  a  public  crossing,  or  through  a  frequented 
street  in  a  city,  as  will  endanger  public  safety,  and  put  those  who 
are  rightfully  in  the  use  of  the  street  to  extra  hasjards.  (Hall  v.  Og- 
den etc.  Ry.  Co.,  726.) 

13.  RAILROADS  —  STREET  RAILWAYS—  SPEED  AS  EVI- 
DENCE OF  NEGLIGENCE.— While  some  courts  hold  that  where 
the  speed  of  a  street  railway  company  is  greater  than  that  permitted 
by  ordinance  It  Is  negligence  per  se,  the  better  rule  appears  to  be  that 
it  is  a  circumstance  from  which  negligence  may  be  inferred,  and  !■ 
always  proper  to  be  considered  by  the  jury.  (Hall  v.  Ogden  etc.  Rail- 
way Co.,  726.) 

14.  RAILROADS— STREET  RAILWAYS  —  CARE  REQUIRED 
OF  TRAVELERS.— Persons  traveling  on  a  public  street,  along  or 
across  a  street  railway  track,  are  not  held  to  the  exercise  of  the 
same  degree  of  care  and  precaution  as  they  are  when  traveling  along, 
or  upon,  or  across  an  ordinary  steam  railroad.  (Hall  v.  Ogden  etc. 
Railway  Co.,  726.) 

15.  RAILROADS— LIABILITY  OF  STREET  RAILWAY  COM- 
PANY WHERE  INJURY  COULD  HAVE  BEEN  AVOIDED.— Al- 
though  a  person,  with  a  wagon,  drives  Incautiously  upon  a  street 
railway  track,  at  a  public  crossing,  the  company  cannot  recklessly 
run  him  down,  and  then  shield  itself  from  liability  on  the  ground 
tnat  such  person  was  negligent  In  the  first  Instance.  (Hall  v.  Ogdeu 
etc.  Ry.  Co.,  726.) 
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16.  RAILROADS-  STREET  RAILWAYS— NEGLIGENCE— COL- 
LISION.— A  NONSUIT,  in  an  action  to  recover  damages  for  injuries 
occasioned  by  a  collision,  in  a  city,  with  a  street  railway  car.  Is  im- 
properly granted  where  it  appears  that  the  plaintiff  was  driving  a 
wagon  toward  a  public  crossing  on  the  track;  that  he  looked  before 
he  got  to  the  track,  but  saw  no  car  coming;  that  he  then  attempted  to 
cross  the  track  though  he  did  not  look  for  a  car  just  as  his  horses 
stejjped  upon  the  track,  the  view  being  then  somewhat  obstructed 
by  electric  poles;  that  the  ear  was  propelled  by  an  electric  motor  at 
the  rate  of  twenty-five  to  thirty  miles  an  hour;  that  the  brakes  were 
not  a  1  plied  and  no  attempt  made  to  stop  the  car;  and  that  no  gong 
was  s(  unded  until  about  the  time  of  the  collision.  (Hall  v.  Ogden  etc. 
Ry.  Co.,  726.) 

17.  RAILROADS- CONTRIBUTORY  NEGLIGENCE  AT  CROSS- 
ING—JUMPING OUT  OB^  WAGON.— When  a  train  of  cars  and  a 
wagon  in  which  the  plaintiff  was  riding  were  approaching  a  railroad 
crossing,  the  question  as  to  whether  his  jumping  out  of  the  wagon  to 
avoid  being  hurt  was  contributory  negligence  is  one  for  the  jury  to 
determine.    (Wilson  v.  Southern  Pac.  Co.,  766.) 

IS.  RAILROADS  —  RELATIVE  RIGHTS  AT  CROSSINGS.— 
Neither  a  train  nor  a  vehicle  has  the  exclusive  right  to  the  use  of  a 
railroad  crossing,  but  both  have  the  right  to  pass  over  it.  If  they 
approach  the  crossing  at  the  same  time,  the  vehicle  should  stop  and 
let  the  train  pass,  but  the  train  should  not  stop  on  the  crossing,  or, 
by  moving  bacliward  and  forward,  subject  the  vehicle  to  unreason- 
able delay  in  crossiiig  after  the  train  has  first  passed.  (Wilson  v. 
Southern  Pac.  Co.,  706.) 

19.  RAILROADS  —  DUTY  AT  CROSSINGS,  GENERALLY  — 
QUESTION  FOR  JURY.— A  railroad  company  is  not  required  to 
maintain  extra  precatitions  to  prevent  accident  at  ordinary  crossings 
in  the  country,  where  a  few  persons  only  pass  each  day;  but  the 
vigilance  and  care  to  be  used  at  public  crossings  in  poptilous  cities 
and  towns,  where  many  tracks  are  built  across  the  streets,  and  are 
constantly  in  use,  is  much  greater  than  that  required  at  ordinary 
road  c-ossings  in  the  country,  or  less  populous  and  less  used  locali- 
ties; and  the  reasonable  care  and  prudence  to  be  used  must,  there- 
fore, depend  upon  the  facts  of  each  particular  case.  (English  v. 
Southern  Pac.  Co.,  772.) 

20.  RAILROADS— SIGNALS  AT  CROSSING— DUTY— NEGLI- 
GENCE NOT  RELIEVED  BY  COMPLIANCE  WITH  STATUTE.— 
Everyone  must  so  use  his  property  as  not  to  injure  another  if  it  can 
be  avoided  by  the  use  of  reasonable  care.  Hence,  a  statute  imposing 
upon  a  railroad  company  the  duty  of  ringing  a  bell  and  sotinding  a 
wltistle,  upon  the  approach  of  trains  at  public  crossings,  does  not 
relieve  the  company  from  a  charge  of  negligence  in  failing  to  adopt 
such  other  reasonable  measures  for  public  safety  as  common  pru- 
dence may  dictate,  considering  the  danger,  locality,  travel,  and  sur- 
rounding circumstances  of  the  case.  (English  v.  Southern  Pac.  Co., 
772.) 

21.  RAILROADS— COMPETENT  EVIDENCE  OF  COMPANY'S 
NEGLIGENCE  AT  DANGEROUS  CROSSING.  —  In  an  action 
against  a  railway  company  to  recover  damages  for  negligently  caus- 
ing death  at  a  railroad  crossing  in  a  populous  city,  It  is  proper  to  sub- 
mit to  the  jury,  under  careful  instructions  from  the  court,  testimony 
showing  the  locality  and  use  of  the  crossing,  as  well  as  the  danger 
of  going  over  it,  as  bearing  upon  the  question  of  the  company's  neg- 
ligence in  not  providing  a  flagman,  or  maintaining  gates,  at  sueb 
crossing  to  protect  travelers  from  danger.  (English  v.  Southern  Pac. 
Co.,  772.) 
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22.  RAILROADS— DUTY  AT  :CROSSliNGS  EXTRAORDINARI- 
LY DANGEROUS— NEGLIGENCE- If  railroads  cross  a  thickly 
populated  street  in  a  large  city,  at  which  crossing  there  is  a  network 
of  railroad  tracks,  where  there  is  much  travel,  and  where  the  cross- 
ing is  dangerous,  reasonable  care  and  prudence,  on  the  part  of  the 
railroad  companies,  require  them  to  keep  at  such  crossing  a  flagman, 
or  gates,  during  the  time  tiiat  the  tracks  are  in  use,  so  as  to  lessen 
tJie  danger  to  passengers  and  travelers  caused  by  the  almost  con- 
stant use  of  the  traclvs  in  operating  and  switching  trains  across  the 
street,  and  a  failure  to  provide  such  flagman,  or  to  maintain  gates, 
at  the  crossing,  is  negligence.    (English  v.  Southern  Pac.  Co.,  772.) 

23.  RAILWAYS  CARRYING  PASSENGERS  ARE  BOUND  TO 
CARRY  THEM  SAFELY  so  far  as  human  care  and  foresight  may 
provide;  that  is  to  say,  they  are  bound  to  use  the  utmost  care  and 
diligence  of  very  cautious  persons,  and  they  will  be  held  liable  for 
the  slightest  negligence  which  human  care,  skill,  and  foresight  could 
have  foreseen  and  guarded  against.  (Oonnell  v.  Chesapeake  etc.  Ry. 
Co.,  786.) 

24.  CARRIERS  —  SLEEPING-CAR  CORPORATIONS— LIABIL- 
ITY FOR  MURDER.— If,  while  a  passenger  is  sleeping  in  his  berth 
in  a  sleeping-ear,  he  is  shot  and  killed  by  one  who  enters  with  intent 
to  commit  murder  or  robbery,  neither  the  railway  nor  the  sleeping- 
car  corporation  is  answerable  if  neither,  nor  any  employ^  of  either, 
kneAv  that  any  danger  impended  over  the  passenger,  and  there  was 
no  circumstance  to  rouse  suspicion,  however  watchful  and  alert  they 
might  have  been.    (Connell  v.  Chesapeake  eic.  Ry.  Co.,  786.) 

25.  NEGLIGENCE— RAILWAYS.— A  special  verdict  against  a 
railway  corporation  to  recover  for  personal  injuries  suffered  by  the 
plaintiff  from  tiie  derailment  of  a  train,  finding  that  the  ties  were 
not  in  good  condition,  and  that  the  defendant  was  guilty  of  the  neg- 
ligence which  occasioned  the  injury,  is  insufficient,  because  it  does 
not  show  that  such  negligence  was  the  proximate  cause  of  the  plain- 
tiff's injury.    (Davis  v.  Chicago  etc.  Ry.  Co.,  935.) 

See   Damages,  2;   Evidence,  14-16;   Municipal    Corporations,  10,  14; 

Negligence,  9. 

REAL  PROPERTY. 

1.  REAL  PROPERTY  —  SAFETY  OF  PREMISES,  — NEGLI- 
GENCE—LIABILITY  OF  OWNER.— The  owner  or  occupant  of 
premises  is  liable  in  damages  to  persons  coming  thereon,  using  due 
care,  at  his  invitation  or  inducement,  express  or  implied,  on  business 
to  be  transacted  with,  or  permitted  by,  him,  for  an  injury  caused  by 
the  unsafe  condition  of  such  premises,  known  to  him,  and  not  to 
them,  and  which,  through  negligence,  he  suffered  to  exist  without 
notice  to  them,    (LoAve  v.  Salt  Lake  City,  708.) 

2.  REAL  PROPERTY  —  SAFETY  OF  PREMISES  —  NEGLI- 
GENCE—DUTY  AND  LIABILITY  OF  CITY  AS  OWNER.— If  a  city 
rents  a  portion  of  its  city  hall  to  the  legislature,  for  legislative  pur- 
poses, and  a  legislator,  being  rightfully  on  the  premises  and  without 
knowledge  of  their  dangerous  condition,  attempts  to  cross  the  back 
yard  of  the  city  hall,  in  a  dark  night,  for  the  purpose  of  urinating,  but 
gtrays  from  the  path  leading  from  the  hall  to  an  outhouse,  and  is  in- 
jured by  falling  into  an  unprotected  hatchway,  the  city,  knowing  the 
dangerous  condition  of  the  premises,  and  not  having  given  notice 
thereof,  is  liable  for  the  injury,  because  of  its  negligence  in  failing 
to  have  the  yard  lighted,  and  in  leaving  the  hatchway  unguarded. 
(Lowe  V.  Salt  Lake  City,  708.) 


1032  Lndex. 

3.  REAL  PROPERTY— SAFETY  OP  PREMISES-CONTRIBU- 
TORY NEGLIGENCE  —  RECOVERY  NOTWITHSTANDING 
TTECHNICAL  TRESPASS.— If  a  person  who  has  been  Injured, 
through  the  negligence  of  an  owner  or  occupant,  while  committing  a 
trespass,  shows  that  he  did  not  know  that  he  was  trespassing,  or 
that  the  trespass  was  purely  technical,  and  only  such  as  he  might 
reasonably  suppose  the  owner  or  occupant  would  permit  without 
•objection,  such  trespass  will  not  prevent  a  recovery.  It  may  be  a 
•circumstance  tending  to  show  a  want  of  proper  care,  but  is  not,  of 
itself,  sufficleut  to  convict  the  injured  party  of  contributory  negli- 
gence.   (Lowe  V.  Salt  Lake  City,  708.) 

fiee  Damages,  5;  Municipal  Corporations,  10,  11;  Notice,  1,  3;  Partner- 
ship, 17-19. 

RECEIVERS. 

1.  FRAUDULENT  CONVEYANCES— ACCOUNTING  BY  RE- 
CEIVER— PRACTICE.— If  a  bill  is  filed  by  creditors  to  set  aside  a 
conveyance  by  their  debtor  as  fraudulent,  and  a  receiver  is  appointed 
at  their  request,  the  bill  cannot  be  dismissed  without  requiring  the 
receiver  to  report  and  settle  his  account.     (Simmons  v.  Shelton,  39.) 

2.  RECEIVERS— RIGHT  TO  APPOINT.— Generally,  a  receiver 
«an  be  appointed  only  in  cases  already  pending  between  the  parties. 
(State  V.  Union  Nat.  Bk.  209.) 

3.  RECEIVERS— RIGHT  TO  APPOINT.— A  receiver  cannot  be 
appointed  for  the  property  of  an  individual  at  the  instance  of  a 
creditor  when  no  action  is  pending,  and  the  appointment  of  such 
receiver  is  the  only  relief  sought.    (State  v.  Union  Nat.  Bk.  209.) 

4.  RECEIVERS  — APPOINTMENT-JURISDICTION.— A  person 
"Whose  only  lien  upon  the  property  of  another  is  that  he  holds  a 
■chattel  mortgage  thereon  has  no  right  to  have  a  receiver  appointed 
for  such  property  without  a  siiit  to  foreclose  such  mortgage.  (State 
V.  Union  Nat.  Bk.  209.) 

5.  RECEIVERS  —  APPOINTMENT  —  JURISDICTION.— To  au- 
thorize the  appointment  of  a  receiver,  the  petitioner  must  show 
•either  a  clear  legal  right  in  himself  to  the  property  in  controversy, 
«r  that  he  has  some  lien  upon,  or  property  right  in  it,  or  that  it  con- 
stitutes a  special  fund  out  of  which  he  is  entitled  to  satisfaction  of 
his  demand.  It  is  essential  to  authorize  the  exercise  of  such  juris- 
<Jiction  for  the  complainant  to  show  that  he  has  a  present  existing 
interest  in  the  property.    (State  v.  Union  Nat.  Bk.,  209.) 

6.  RECEIVERS— JURISDICTION  TO  APPOINT.— If,  in  a  pro- 
ceeding for  the  appointment  of  a  receiver,  the  defendant  does  not 
jippear  in  person,  is  not  served  with  summons,  or  given  notice  by 
publication,  an  answer  filed  by  the  attorney  for  plaintiff  and  signed 
3by  a  nonresident  attorney  not  admitted  to  practice  in  the  court  In 
-which  the  action  Is  pending,  purporting  to  appear  for  the  defendant 
therein,  is  not  a  legal  appearance  conferring  jurisdiction  and  pro- 
ceedings based  thereon  are  void.    (State  v.  Union  Nat.  Bk.,  209.) 

Bee  Appeal.  2. 

REMEDIES. 
8ee  Mechanics'  Liens,  5,  6;  Nuisances,  1;  Sales,  8,  9,  14. 

RESCISSION. 
Cee  Agency,  3,  4;  Banks  and  Banking;  Vendor  and  Purchaser,  8,  4. 

REAVARDS. 
See  Municipal  Corporations,  0. 
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SALES. 

1.  SALES— SUBSTITUTION— BREACH    OP    CONTRACT— If    a 

Bpeciflc,  designated  thing  is  bought  and  sold,  the  substitution  and 
delivery  of  something  else,  by  the  seller,  is  a  clear  breach  of  the 
contract,  and  no  question  of  warranty  is  involved.  (Columbian  I.  W. 
etc.  Co.  V.  Douglas,  302.) 

2.  SALES  BY  DESCRIPTION— WHAT  DOES  NOT  JUSTIFY 
BREACH  OF  CONTRACT.— It  can  make  no  possible  difference 
whether  the  failure  of  a  buyer  to  receive  what  he  contracted  to  get 
grew  out  of  the  fraud  of  the  seller  or  out  of  an  accident  unmixed 
with  l)ad  faith.    (Colunibiau  I.  W,  etc.  Co.  v.  Douglas,  SUE.) 

3.  SALES— SUBSTITUTION— INSISTING  ON  TERMS  OP  CON- 
TRACT.—If  a  person  buys  a  particular  thing,  he  cannot  be  com- 
pelled to  taive  some  other  thing,  even  if  like  the  thing  he  bought. 
He  hafi  a  right  to  insist  on  tlie  terms  of  his  contract.  (Columbian  I. 
W.  etc.  Co.  V.  Douglas,  3G2.) 

4.  SALES  BY  DESCRIPTION —  BREACH  OF  CONTRACT  — 
DAMAGES  R  ECO  VERA  BLE.^H  a  buyer  contracts  to  purchase  a 
certain  quantity  of  steel  scrap,  consisting  only  of  clippings,  etc., 
from  the  steel  plates  of  cruisers  built  by  the  seller  for  the  United 
States  navy,  and  it  is  found,  after  the  scrap  is  delivered  and  paid 
for,  that  a  very  large  part  of  It  Is  not  cruiser  steel,  and  which  part 
the  buyer  is  obliged  to  sell  for  much  less  than  what  he  gave  for  it, 
he  is  entitled  to  recover  of  the  seller  the  difference  between  the  price 
paid  and  the  value  of  the  article  delivered.  (Columbian  I.  W.  etc. 
Co.  V.  Douglas,  362.) 

5.  SALES  BY  DESCRIPTION— WHEN  QUESTION  AS  TO 
CONTRACT  IS  FOR  JURY.-If  a  contract  of  sale  was  partly  In 
writing  and  partly  by  parol,  It  is  for  the  jury  to  determine  what  the 
contract  was,  and  whether  it  was  orally  agreed  that  inspection  by 
the  buyer  shonld  take  the  place  of  description,  where  the  written 
part  of  the  contract  was  for  the  sale  of  goods  by  description.  (Co- 
lumbian I.  W.  etc.  Co.  V.  Douglas,  3G2.) 

6.  SALES  BY  DESCRIPTION— SUBORDINATING  DELIVERY 
TO  INSPECTION.— If  a  sale  of  goods  by  description  is  made  sub- 
ject to  the  buyer's  inspection,  the  description  is  not  subordinated  to 
the  inspection,  unless  the  parties  both  agree  to  substitute  an  In- 
spection by  the  buyer  lor  the  descilption  furnished  by  the  seller. 
(Columbian  I.  W.  etc.  Co.  v.  Douglas,  3G2.) 

7.  SALES  BY  DESCRIPTION— WARRANTY— RECOVERY.— 
Conceding  that  a  contract  of  sale  is  wholly  in  writing,  the  question 
of  warranty  is  not  involved,  where  the  sale  of  the  goods  is  by  de- 
scription, and,  if  the  thhig  described  is  not  delivered.  It  would  be 
palpable  error  to  deny  the  buyer  a  recovery  upon  the  ground  that 
there  was  no  warranty.     (Columbian  I.  W.  etc.  Co.  v.  Douglas,  362.) 

8.  SALES  — SUBSTITUTION  — REMEDY  OP  BUYER.— If  a 
buyer  has  unwittingly  received  that  which  he  has  not  bought,  he 
has  the  right  to  return  it;  or,  keeping  it,  to  recoup,  when  sued  for 
the  stipulated  price,  the  damages  which  a  failure  to  comply  with 
the  contract  has  caused  him;  or.  If  he  has  paid  the  purchase  price, 
he  has  the  legal  right  to  sue  for  and  to  recover  back  the  difference 
In  value  between  the  price  which  he  paid  for  an  article  he  did  not 
get,  and  the  market  price  of  the  substituted  article  delivered  to  and 
retained  by  him.    (Columbian  I.  W.  etc.  Co.  v.  Douglas,  362.) 

9.  SALES  BY  DESCRIPTION— TENDER— CONDITION  PRBO- 
EDENT— REMEDY  OF  BUYER.— If  a  sale  is  of  a  described  article, 
the  tender  of  an  article  answering  the  description  Is  a  condition  prec- 
edent to  the  purchaser's  liability,  and,  If  this  condition  la  not  per- 
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formed,  the  purchaser  Is  entitled  to  reject  the  article;  or,  If  he  ha* 
paid  the  purchase  price,  he  is  entitled  to  recover  back  the  price  a* 
money  had  and  received  for  his  use.  (Columbian  I.  W.  etc.  Co.  v. 
Douglas,  362.) 

10.  SALES— SUBSTITUTION— BUYER  NEED  NOT  ACCEPT 
THAT  NOT  BOUGHT.— Before  a  defendant  can  be  compelled  to 
talie  anything  in  fulfillment  of  a  contract  of  sale,  it  must  be  shown 
not  merely  that  it  is  equally  as  good  as  the  article  that  was  sold, 
but  that  it  is  the  same  article  he  has  bargained  for,  and  none  other. 
(Columbian  I.  W.  etc.  Co.  v.  Douglas,  3G2.) 

11.  SALES— WARRANTY,  WHAT  IS  NOT— BREACH  OP  CON- 
TRACT.—If  a  man  offers  to  buy  peas  of  another  and  he  sends  him 
beans,  he  does  not  perform  his  contract;  but  that  is  not  a  warranty. 
There  is  no  warranty  that  he  should  sell  him  peas.  The  contract  ia 
to  sell  peas,  and  if  he  sells  him  anything  else  in  their  stead.  It  is 
simply  a  nonperformance  of  it.  If  the  buyer  has  purchased  a  cargo 
of  peas,  he  cannot  be  required  to  take  a  cargo  of  beans.  (Columbian 
I.  W.  etc.  Co.  V.  Douglas,  362.) 

12.  SALES  BY  DESCRIPTION— IMPLIED  WARRANTY.— A  sale 
of  goods  by  particular  description  imports  a  warranty  that  the  goods 
are  of  that  description.  Hence,  If  a  buyer  orders  "pure  Manilla 
twine,"  and  the  order  is  filled  by  sending  Manilla  twine,  there  is  aa 
implied  warranty  that  tlie  twine  delivered  is  "pure  Manilla  twine." 
(Northwestern  Cordage  Co.  v.  Rice,  563.) 

13.  SALES  BY  DESCRIPTION— ACCEPTANCE  W^ITH  KNOWL- 
EDGE OF  DEFECT.—  A  purchaser's  acceptance  of  goods  bought  by 
description,  even  with  a  knowledge  that  they  do  not  correspond  with 
the  warranty  implied,  does  not,  as  a  matter  of  law,  bar  his  right  to 
rely  upon  the  warranty,  because  the  purchaser  does  not  owe  the  duty 
of  careful  inspection  to  one  who  has  warranted  an  article.  (North- 
western Cordage  Co.  v.  Rice,  563.) 

14.  SALES  BY  DESCRIPTION— BREACH  OP  WARRANTY- 
REMEDY  OF  BUYER.-  If  goods  sold  by  description  do  not  corres- 
pond with  the  warranty,  the  vendee  may  either  reject  them,  or  re- 
ceive them  and  rely  upon  the  warranty;  and,  if  there  has  been  no 
waiver  of  the  right,  he  may  bring  an  action  against  the  vendor  to  re- 
coA^er  the  damages  for  a  breach  of  the  warranty,  or  set  up  a  counter- 
claim for  such  damages  in  an  action  brought  by  the  vendor  for  the 
purchase  price  of  the  goods.  (Northwestern  Cordage  Co.  v.  Rice. 
563.) 

15.  SALES  BY  DESCRIPTION— BREACH  OP  WARRANTY- 
WAIVER— QUESTIONS  FOR  JURY.— In  cases  of  sales  by  a  particu- 
lar description,  where  goods  not  corresponding  to  the  implied  war- 
ranty have  been  accepted,  it  should  be  left  to  the  jury  to  determine 
whether  there  is  a  breach  of  warrant^-,  whether  the  purchaser  re- 
lies on  the  warranty,  and  whether  he  has  waived  his  right  to  take  ad- 
vantage of  its  breach.    (Northwestern  Cordage  Co.  v.  Rice,  563.) 

16.  SALES  BY  DESCRIPTION— EFFECT  OP  GIVING  NOTES 
FOR  PURCHASE  PRICE  AFTER  KNOWLEDGE  OF  DEFECT.— 
The  fact  that  a  purchaser,  who  has  bought  goods  by  description, 
gives  his  renewal  notes  for  the  purchase  price,  after  knowledge  that 
the  goods  do  not  correspond  with  the  warranty,  does  not  prejudice 
his  rights,  especially  where  he  expressly  asserts  his  right  to  rely  up- 
on his  claim  for  damages,  and  where  the  notes  are  given  with  the 
understanding  that  such  claim  will  be  recognized  by  the  seller.  In 
other  words,  the  mere  giving  of  renewal  notes  would  not,  of  itself, 
extinguish  his  cause  of  action,  if  it  once  existed.  (Northwestern 
Cordage  Co.  v.  Rice,  563.) 


Index.  1035 

SCHOOL  DISTRICTS. 

1.  SCHOOL  DISTRICT,    POWER'S    OP.— A  board  of    education 

cannot  exercise  any  powers  not  expressly  conferred  upon  it  by  stat- 
ute or  fairly  arising  by  necessary  implication.  All  who  deal  with  it 
are  charged  with  notice  of  the  scope  of  its  authority,  and  that  it  can 
bind  tlie  district  only  to  the  extent  and  by  such  contracts  as  are  au- 
thorized by  law.    (Honaker  v.  Board  of  Education,  847.) 

2.  SCHOOL  DISTRICTS— BOARDS  OF  EDUCATION,  POWER 
OF  TO  ACT  INDIVIDUALLY  AND  SEPARATELY.— The  mem- 
bers of  a  board  of  education  acting  separately  and  individually,  and 
not  as  a  board  convened  for  the  transaction  of  business,  cannot  malve 
a  contract  binding  ou  them  as  a  corporation.  (Honaker  v.  Board  of 
Education,  847.) 

3.  SCHOOL  DISTRICTS-APPLIANCES  FOR  WHICH  MAY 
PROVIDE.— An  educational  appliance  is  something  necessary  and 
useful  to  enable  a  teacher  to  teach  school  children,  but  a  statute  au- 
thorizing a  board  of  education  to  provide  such  appliances  for  school- 
housies  as  the  health,  comfort;  and  convenience  of  scholars  may  re- 
quire, refers  to  appliances  which  are  for  the  use  of  the  whole  schooL 
and  not  to  books  or  things  necessary  for  individual  pupils  only. 
(Honaker  v.  Board  of  Education,  847.) 

See  Municipal  Corporations,  7. 

SEALS. 

1.  SEAL,  OFFICIAL,  OMISSION   OF.— If  the  law  provides  that 

an  officer  shall  have  an  official  seal,  that  his  acts  shall  be  certified 
to  under  his  hand  and  seal  of  office,  his  certificate  of  verification  of 
a  complaint  which  is  not  impressed  with  such  seal  is  void.  (Oelber- 
mann  v.  Ide,  947.) 

2.  OFFICIAL  SEALS.— If  the  verification  of  a  complaint  is  made 
before  an  officer  outside  of  the  state,  his  official  character  must  be 
authenticated  by  his  official  seal,  if  the  law  provides  for  that  method 
of  establishing  such  character.  Otherwise,  the  complaint  cannot  be 
treated  as  verified.     (Oelbermann  v.  Ide,  947.) 

3.  SEAL,  OJ^'FICIAL,  WHAT  IS  NOT.— If  a  commissioner  of 
deeds  impresses  on  his  certificate  a  seal  containing  his  name  and 
designating  him  as  a  commissioner  for  tlie  state  of  New  Yorlc,  and 
writes  in  a  blank  place  the  word  "Wisconsin,"  such  impression  can 
not  be  treated  as  his  official  seal  for  the  last-named  state.  (Oelber- 
mann V.  Ide,  947.) 

4.  SEALS.— AN  OFFICIAL  SEAL  MUST  CONTAIN  enough  to 
show  the  official  character  of  the  officer,  and  must  be  capable  of 
making  a  distinct  and  uniform  impression  upon  the  paper  on  which 
the  certificate  is  written,  or  on  some  tenacious  substance,  as  wax,  or 
on  wafers,  or  some  adhesive  substance  attached  thereto,  capable  of 
receiving  an  impression.  Words  or  figures  made  by  the  pen  or  other- 
wise than  impressed,  so  as  to  show  in  the  paper  itself,  or  some  sub- 
stance attached  thereto,  cannot  be  considered  as  forming  any  part 
of  the  seal.    (Oelbermann  v.  Ide,  947.) 

SELF-DEFENSE. 
See  Homicide,  1,  2. 

SEWERS. 
See  Municipal  Corporations,  9. 

SHERIFFS. 
1.    SHERIFFS— LEVY     OF     EXECUTION  —  .TUSTIPIOATION— 
ADMISSIBILITY   OF   EXECUTION   WITHOUT  JUDGMENT.— If 
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an  officer,  under  an  execution  -wjhich  purports  to  be  on  a  Judgment 
against  the  party  defendant  to  tlie  writ,  and  which  is  fair  upon  its 
face,  levies  upon  money  of  such  party,  who  brings  an  action,  not  to 
recover  the  specific  money  talven,  but  to  recover  damages  for  its 
wrongful  conversion,  the  execution  Is  admissible  in  evidence  without 
the  judgment  upon  whicli  it  issued.    (Hamuer  v.  Ballantyne,  736.) 

2.  SHERIFFS  — LEVY  OP  EXECUTION  —  JUSTIFICATION 
WITHOUT  PRODUCING  JUDGMENT.— An  officer  who,  in  good 
faith,  seizes  or  sells  property  under  an  execution  may  justify,  in  a 
4suit  for  damages  against  him  in  consequence  of  such  seizure  or  sale, 
without  producing  the  judgment,  though  he  knew  of  irregularities 
or  defects  that  rendered  it  voidable;  and  he  will  be  regarded  as  liav- 
Ing  acted  in  good  faith,  when  the  writ  was  fair  on  its  face,  and  he 
was  not  advised  that  there  was  no  judgment,  or  that,  if  there  was, 
It  was  void.    (Hamner  v.  Ballantyne,  736.) 

Bee  Executions,  8,  4. 

SPECIFIO  PERFORMANCE. 

SPECIFIC  PERFORMANCE— CONTRACT  FOR  PURCHASE 
AND  SALE  OF  LAND— ENCUMBRANCES  AS  A  BAR.— The  exis- 
tence of  mortgages  and  other  encumbrances  amounting  to  much  less 
than  the  contract  price  to  be  paid  by  a  purchaser  for  land,  and  which 
can  be  completely  discharged  out  of  the  proceeds  of  the  sale,  does 
not  constitute  a  bar  to  an  action  by  the  vendor  to  enforce  the  spe- 
cific performance  of  a  contract  for  the  sale  of  the  land,  especially 
where  such  encumbrances  were  known  to  the  vendee,  because  the 
court  is  able  to  provide  for  the  conveyance  of  a  clear  title  to  the  ven- 
dee; and  the  existence  of  unpaid  taxes,  even  though  unknown  to  the 
defendant,  furnish  no  obstacle  to  the  performance  of  the  contract, 
where  the  fund  is  ample  for  their  payment.  (Guild  v.  Atchison,  To- 
peka  etc.  B.  B.  Co.,  812.) 

See  Injunction,  1, 

STATUTES. 

1.  STATUTE  AUTHORIZING  ASSIGNEE  TO  SUE— CON- 
STRUCTION.—A  statute  authorizing  the  assignee  of  a  chose  In  action 
to  bring  a  suit  In  his  own  name,  alleging  the  assignment,  his  eaul- 
table  ownership  in  good  faith,  and  the  manner  of  acquiring  such 
ownership,  does  not  alter  the  relations  of  assignor  and  assignee;  they 
remain  unchanged.     (Fuller  v.  Metropolitan  etc.  Ins.  Co.,  84.) 

2.  STATUTES— DECLARING  UNCONSTITUTIONALITY  OF.— 
A  law  will  not  be  declared  unconstitutional  unless  It  Is  clearly  and 
palpably  in  violation  of  the  constitution.    (Hanna  v.  Young,  396.) 

3.  SPECIAL  LAWS.— If  a  statute  prohibits  the  racing  for  stakes 
except  as  allowed  by  special  laws,  a  statute  authorizing  the  organi- 
zation of  a  racing  association,  and  permitting  it  to  offer  prizes  or 
purses  to  the  owner  of  horses  competing  therein.  Is  a  special  law, 
and  justifies  the  association  in  doing  the  acts  permitted  by  the  last- 
najned  statute.    (People  v.  Fallon,  492.) 

4.  FIRE  DEPARTMENT,  RATE  OP  SPEED.— A  statute  pur- 
porting to  regulate  the  speed  of  horses  in  the  public  streets  Is  not 
applicable  to  drivers  of  hosecarts  and  engines  connected  with  the 
fire  department  when  going  to  a  fire.    (Farley  v.  Mayor,  511.) 

5.  STATUTES— CURATIVE  LAWS,  WHEN  VOID.— The  legisla- 
ture have  no  power  to  validate  void  foreclosure  proceedings  by 
retroactive  legislation  which  attempts  to  cure  defects  In  failing 
to  publish  the  notice  of  sale  for  the  full  period  prescribed  by 
statute,  as  this  invades  the  vested  right  which  the  mortgagor  had  to 
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Insist  upon  the  full  fstatutory  notice  being  given,  and  In  which  there 
was  no  injustice.  The  tendency  of  recent  judicial  decision  Is  to  limit 
strictly  the  power  to  pass  curative  laws.  (Finlayson  v.  Peterson, 
584.) 

6.  STATUTES— CURATIVE    LAWS,    WHEN    VALID.— Defects, 

such  as  those  in  a  deed  or  acliuowledgmeut,  or  other  defects  which 
it  would  be  unjust  for  one  to  take  advantage  of,  may  be  cured  by 
retroactive  legislation,  for  the  reason  that  no  one  has  a  vested  right 
to  be  unjust  or  to  do  a  moral  wrong.    (Finlayson  v.  Peterson,  584.) 

7.  CONSTITUTIONAL  LAW.— IF  A  STATUTE  IS  BROADER 
THAN  ITS  TITLE,  the  part  within  the  title  can  stand,  while  the 
parts  not  indicated  thereby  must  be  denied  effect.  (Lacey  v.  Palmer, 
795.) 

8.  STATUTE,  TITLE  OF.— THE  USE  OF  THE  TERM  "AND  SO 
FORTH"  cannot  enlarge  the  meaning  of  other  words  employed  In  the 
title  of  an  act,  nor  supply  any  omission  therein.  (Lacey  t.  Palmer, 
795.) 

9.  STATUTES,  WHEN  NOT  REPEALED  BY  IMPLICATION.— 
A  statute  to  prevent  gambling  and  the  selling  and  making  of  books, 
pools,  or  mutuals,  within  the  commonwealth,  is  not  repealed  by  im- 
plication by  another  statute  enacted  previously  on  the  same  day 
making  it  unlawful  for  anyone  to  make  any  bet  or  wager  upon  the 
result  of  any  trial  of  speed  or  power  of  endurance  of  animals  which 
Is  to  take  place  beyond  the  limits  of  the  state.  (Lacey  v.  Palmer, 
795.) 

10.  CONSTITUTIONAL  LAW— STATUTE,  WHEN  DOES  NOT 
EMBKACE  MOKE  THAN  ONE  OBJECT.— If  the  subjects  embraced 
In  a  statute,  but  not  specified  In  its  title,  have  eongruity  or  are  natu- 
rally connected  with  the  subjects  stated  in  the  title,  or  are  cognate 
or  germane  thereto,  it  doe's  not  embrace  more  than  one  object. 
Therefore,  a  statute,  having  as  its  object  the  suppression  of  gam- 
bling upon  the  speed  or  endurance  of  animals,  may  make  unlawful 
and  provide  for  punishing  every  device  for  making,  receiving,  for- 
warding, or  registering,  any  bet  or  wager  upon  the  speed  or  endur- 
ance of  animals.    (Lacey  v.  Palmer,  795.) 

11.  CONSTITUTIONAL  LAW^— STATUTE,  WHEN  EMBRACES 
MORE  THAN  ONE  SUBJECT.— A  statute  entitled  "An  act  to  pre- 
vent poolselling,  and  so  forth,  upon  the  result  of  any  trials  of  speed 
of  any  animals  or  beasts  taking  place  without  the  limits  of  the  , 
commonwealth,"  and  which  makes  it  unlawful  for  any  person,  asso- 
ciation, or  corporation,  by  any  means  or  device,  to  make  any  bet  or 
w.iirer,  or  to  receive,  record,  register,  or  forward,  purport  or  pretend 
to  forward,  any  money,  thing,  or  consideration  of  value  to  be  bet  or 
wagered  upon  the  result  of  any  trials  of  speed,  power  of  endurance, 
or  skill  of  animals  which  Is  to  take  place  beyond  the  commonwealth, 
conflicts  with  that  provision  of  the  state  constirution  declaring  that 
no  law  shall  embrace  more  than  one  object,  which  shall  be  expressed 
in  its  title,  because  it  prohibits  acts  which  are  not  Included  in  the 
term  "poolselling."    (Lacey  v.  Palmer,  795.) 

12.  PENALTY— PERSON  INJURED,  WHO  DEEMED  TO  BE.— 
If  a  statute  prohibits  any  owner  of  land  from  excavating  within  five 
feet  of  the  boundary  of  any  other  owner,  and  declares  that  every 
person  violating  the  statute  shall  forfeit  a  sum  specified  to  any  per- 
son injured  thereby  who  may  sue  for  the  same,  any  person  may 
maintain  an  action  for  the  penalty  by  proving  that  the  excavation 
was  made  within  five  feet  of  his  lands,  without  his  consent.  He 
need  not  establish  that  the  excavation  was  otherwise  Injurious  to 
him.  The  term  "injury"  as  used  in  the  statute  indicates  that  the 
person  whose  right  has  thus  been  violated  is  the  proper  one  to  »ue 
for  the  penalty.    (Maple  v.  John,  839.) 
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13.  CONSTITUTIONAL  LAW— POLICE  POWER.— A  statute  pro- 
blbiling  the  mining  for  coal  within  five  feet  of  the  boundary  line  of 
another's  land,  without  his  consent,  and  imposing  a  penalty  for  so 
doing,  is  a  valid  exercise  of  the  police  power  of  the  state.  (Maple  v. 
John,  839.) 

14.  CONSTITUTIONAL  LAW— OLEOMARGARINE.— A  Statute 
prohibiting  and  making  criminal  the  sale  of  oleomargarine  unless  it 
has  been  colored  pink  is  constitutional,  though  applicable  to  that 
manufactured  without,  as  well  as  within,  the  state.  Such  a  statute 
has  for  its  object  the  prevention  of  fraud  on  the  public,  and  is  there- 
fore within  the  police  power  of  the  state.    (State  v.  Myers,  887.) 

See  Actions,  1,  2;  Contempt,  10;  Corporations,  8;  Deeds,  6;  Elections, 
4;  Evidence,  5;  Executors  and  Administrators,  2;  Highways,  1; 
Husband  and  Wife,  3,  6,  7,  9;  Insurance,  17;  Interstate  Commerce, 
1-3,  6;  Judgjnent,  4;  Jurisdiction,  2;  Mechanics  Liens,  2,  5;  Mort- 
gages, 10:  Municipal  Corporations,  5,  6,  8;  New  Trial,  2;  Patents, 
1-4;  Railroad  Companies,  19;  Wills,  19. 

STATUTE  OF  FRAUDS. 
See  Contracts,  8-10,  13;  Wills,  12. 

STATUTE  OF  LIMITATIONS. 
See  Limitations  of  Actions. 

STOPPAGE  IN  TRANSITU. 

1.  STOPPAGE  IN  TRANSITU.— STRICT  PROOF  OF  INSOL- 
VENCY is  not  required  to  justify  the  exercise  of  the  right  of  stop- 
page in  transitu.  It  is  sufficient  that  there  has  been  a  failure  to  pay 
the  debt  on  account  of  which  the  right  is  claimed,  and  that  the 
debtor  cannot  be  found  at  his  reputed  place  of  business.  (Jeffris  v. 
Fi*chburg  R.  R.  Co..  919.) 

2.  STOPPAGE  IN  TRANSITU— GOODS,  WHEN  NOT  BEYOND 
RIGHT  OF.— If  the  property  sold  and  not  paid  for  is  shipped  by 
railway  to  the  purchaser,  and  reaches  its  place  of  destination,  where 
it  remains  in  possession  of  the  carrier  with  the  freight  unpaid,  it  will 
be  presumed  to  continue  subject  to  the  exercise  of  the  right  of  stop- 
page in  transitu,  in  the  absence  of  evidence  that  the  Oarrier  had 
become  the  agent  of  the  purchaser  and  was  keeping  the  goods  for 
him  as  such,  and  not  as  carrier.    (JefiCris  v.  Fitchburg  R.  R.  Co.,  919.) 

3.  STOPPAGE  IN  TRANSITU— RIGHT  OF,  WHEN  TERMI- 
NATES.—DELIVERY,  ACTUAL  OR  CONSTRUCTIVE,  BY  A  CAR- 
RIER to  a  consignee  or  his  agent  Is  essential  to  terminate  the  right 
of  stoppage  in  transitu;  and  the  fair  Implication  of  the  law  Is,  where 
the  goods  remain  in  the  carrier's  warehouse  with  charges  unpaid, 
that  the  transitus  has  not  l)een  ended.  No  inference  of  Its  termination 
arises  from  evidence  that  it  was  the  custom  of  the  assignee  of  goods 
of  the  character  of  those  In  question  to  leave  them  In  charge  of  the 
carrier,  at  the  consignee's  risk  and  expense,  to  be  taken  away  at  any 
time,  on  payment  of  freight.    (Jeflfrls  v.  Fitchburg  R.  R.  Co.,  919.) 

4.  STOPPAGE  IN  TRANSITU.— THE  DELIVERY  OF  PART 
OF  THE  GOODS  does  not  amount  to  a  delivery  of  the  whole,  so  as 
to  terminate  the  right  of  stoppage  In  transitu,  unless  the  circum- 
stances show  that  It  was  the  intention  that  such  part  delivery 
should  operate  as  a  constructive  delivery  of  the  remainder  of  the 
goods.    (Jeffries  v.  Fitchburg  R.  R.  Co.,  919.) 

5.  STOPPAGE  IN  TRANSITU.— THE  GIVING  OP  AN  ORDER 
BY  A  CONSIGNEE  of  goods  to  a  carrier  in  whose  possession  they 
remain,  directing  him  to  deliver  them  to  a  third  person,  on  payment 
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of  freight,  does  not  terminate  the  transit,  nor  put  an  end  to  the 
right  of  stoppage  in  transitu.    (Je£fris  v.  Fitchburg  B.  B.  Co.,  01&.) 

STREET  RAILWAYS. 
See  Railroad  Companies. 

STREETS. 
See  Municipal  Corporations,  11-14. 

SUBROGATION. 
See  Cotenancy,  3,  4;  Judicial  Sales,  3;  Mortgages,  11-lS. 

SUNDAY. 
See  Interstate  Commerce,  8. 

SURETYSHIP. 

1.  PRINCIPAL  AND  SURETY.— If  the  principal  did  not  exe- 
cute the  contract  purporting  to  be  executed  by  him,  his  sureties 
thereon  are  not  liable.  They  are  presumed  to  rely  on  the  right  of 
the  creditor  to  proceed  against  the  principal  and  upon  their  own 
right  to  recover  from  the  principal,  if  they  are  compelled  to  pay  for 
his  benefit.    (Dole  Bros.  Co.  v.  Cosmopolitan  Pres.  Co.,  477.) 

2.  PRINCIPAL  AND  SURETY— OBLIGATIONS  SIGNED  BY 
AN  AGENT  WITHOUT  AUTHORITY.— If  sureties  sign  an  obliga- 
tion purporting  to  be  executed  for  their  principal  by  an  agent,  they 
are  not  bound  thereby  if  the  agent  acted  without  authority,  unless 
they  had  knowledge  of  his  want  of  authority.  It  is  not  sufficient 
that  they  had  reasonable  cause  to  know  of  the  absence  of  such  au- 
thority.   (Dole  Bros.  Co.  v.  Cosmopolitan  Pres.  Co.,  477.) 

See  Husband  and  Wife,  2,  3. 

SURFACE  WATER, 
See  Municipal  Corporations,  12,  13. 

TAXATION. 
See  Judgment,  19. 

TELEGRAPH     COMPANIES. 

1.  EVIDENCE— MENTAL  SUFFERING.— In  an  action  to  re- 
cover damages  for  mental  suffering  caused  by  negligent  delay  In 
the  delivery  of  a  telegram  announcing  the  death  and  time  of  the 
funeral  of  a  near  relative  of  the  addressee,  evidence  that  the  latter 
desired  to  attend  the  funeral,  felt  "hard"  over  the  delay  in  deliver- 
ing the  message,  and  upon  its  delivery,  while  excited  and  anxious, 
telegraphed  to  ascertain  if  he  could  yet  be  present  at  the  funeral. 
Is  sufficient  to  sustain  a  finding  that  he  endured  mental  suffering. 
(Mentzer  v.  Western  Union  Tel.  Co.,  294.) 

2.  TELEGRAPH  COMPANIES  —  NEGLIGENT  DELAY— DAM- 
AGES FOR  MENTAL  SUFFERING.— If  a  telegraph  company, 
knowing  the  character  and  contents  of  a  telegram  announcing  the 
death  and  the  time  of  the  funeral  of  a  near  relative  of  the  ad- 
dressee, negligently  fails  to  deliver  it,  whereby  such  addressee  is 
prevented  from  attending  the  funeral,  he  may  recover  for  mental 
suffering  caused  by  such  delay,  although  no  physical  Injury  is  sua- 
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talned.  The  recovery  may  be  either  ex  contractu  or  ex  delletik 
(Mentzer  T.  Western  Union  Tel.  Co.,  294.) 

TRESPASS. 

TRESPASS-^OINT  TORT  FEASORS.— Of  two  joint  trespass- 
ers the  party  injured  may  sue  both  or  either,  and,  if  he  proceeds 
against  one,  that  one  cannot  relieve  himself  from  responsibility  by 
showing  that  the  other  participated  in  the  illegal  act.  (Burk  v.  How- 
ley,  607.) 

See  Real  Property,  3. 

TRIAL. 

1.  TRIAL— PRACTICE  AS  TO  NONSUIT,  AND  ALLOWANCE 

THEREOF.— Upon  a  motion  for  a  nonsuit,  it  is  the  duty  of  the 
court  to  assume  as  true  all  facts  which  could  be  properly  found  by  a 
jury  from  the  evidence,  and  to  give  the  plaintiff  the  benefit  of  every 
fair  and  legitimate  inference  and  intendment  which  can  arise  from 
the  evidence;  and,  unless  it  appears,  after  this  is  done,  that  the  plain- 
tiff has  failed  to  prove  his  case,  a  nonsuit  should  not  be  granted. 
(Lowe  V.  Salt  Lake  City,  708.) 

2.  JURY  TRIAI.— MISCONDUCT  OR  PREJUDICE  OP  JURY.— 
If,  after  a  jury  has  been  sworn,  it  is  shown  that  improper  influences 
were  brought  to  bear  upon  its  members  or  some  of  them,  or  that 
any  of  tliem  were  guilty  of  improper  conduct,  which  might  have 
resulted  prejudicially  to  the  losing  party,  a  presumption  arises 
against  the  purity  of  the  verdict,  entitling  him  to  a  new  trial,  un- 
less such  presumption  is  met  by  testimony  showing  that  the  verdict 
was  not  due  to  such  Influence  or  conduct.  The  same  presumption 
arises  when  it  appears  that  one  of  the  jurors  had  a  feeling  of  preju- 
dice against  the  losing  litigant.    (Rowe  v.  Shenandoah  Pulp  Co.,  870.^ 

3.  JURY  TRIAL.— A  SPECIAL  VERDICT  is  that  by  which  the 
jury  finds  the  facts  only,  leaving  the  judgment  to  the  court.  (Davis 
v.  Chicago  etc.  Ry.  Co.,  035.) 

4.  JURY  TRIAL.— A  SPECIAL  VERDICT  IS  FATALLY  DE- 
FECTIVE in  an  action  tx)  recover  for  personal  injuries  alleged  to 
have  resulted  to  the  plaintiff  from  the  negligence  of  the  defendant,  If 
It  leaves  the  proximate  cause  of  the  accident  unanswered.  (Davis  v. 
Chicago  etc.  Ry.  Co.,  935.) 

See  Railroad  Companies,  12,  16,  18;  Equity,  1,  2;  Highways,  6;  In- 
structions, 1,  2,  5;  Larceny,  2;  Malicious  Prosecution,  1;  Negli- 
gence, 7,  8,  10,  18;  New  Trial;  Sales,  5,  15. 

TRUSTS. 

1.  TRUSTS— EXECUTORY  RESTING  IN  PAROL.— Equity  doe» 
not  enforce,  in  behalf  of  a  mere  volunteer,  an  executory  parol  trust. 
(Orth  V.  Orth,  185.) 

2.  WILLS— TRUSTS  EX  MALEPICIO.— The  violation  of  a  parol 
promise  made  by  the  sole  beneficiary  under  a  will  to  carry  out  the 
wishes  of  testator  expressed  in  a  letter  written  by  the  latter  to  the 
former,  is  not  such  a  fraud  as  creates  a  trust  ex  maleficlo.  (Orth  v. 
Orth,  185.) 

3.  WILLS— RECOMMENDATIONS,  WHEN  DO  NOT  CREATE 
A  TRUST.— If  there  Is  doubt  whether  a  testator  intended  by  words 
©f  advice  or  recommendation  to  narrow  an  otherwise  free  and  un- 
fettered devise  or  bequest,  the  courts  incline  in  favor  of  the  absolute 
title  of  the  devisee  or  legatee.    (Orth  v.  Orth,  185.) 

4.  WILLS— PRECATORY  TRUST. -If  a  husband  by  his  will 
makes  his  wife  his  sole  beneficiary,  a  letter  from  him  to  her  of  the 
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same  date  as  the  will  Informing  her  of  the  disposition  made  of  his 
property,  advising  her  In  the  management  of  the  estate,  expressing 
the  hope  that  she  will  convey  certain  property  to  a  person  named, 
have  a  competence  during  life  and  sufficient  to  assist  his  children 
from  time  to  time,  as  they  may  need  it,  and  closing  with  the  desire 
that  she  shall  give  what  remains  at  her  death  to  his  children 
equally,  does  not  create  any  enforceable  trust  In  favor  of  such 
children.     (Orth  v.  Orth,  188.) 

5.  TRUST,  RESULTING.— If  a  person  buys  property  with  the 
money  of  another,  a  trust  results  in  favor  of  the  latter  giving  him 
the  real  ownership,  and  the  property  may  be  followed  through  any 
transmutations  as  long  as  it  can  be  traced,  unless  the  rights  of  a 
bona  fide  purchaser  for  value  intervene,  in  a  case  where  his  rights 
call  for  protection.  No  subsequent  dealing  with  the  property  with 
the  agent  of  the  trustee  can  remove  its  stamp  as  between  him  and 
his  principal,  the  beneficiary.  (Stevenson  v.  Kyle,  854.) 
See  Mortgages,  6;  Wills,  13. 

UNBORN  CHILD. 
See  Wills,  8-10. 

USER. 
Bee  Highways,  8-A 

USURY. 

1.  USURY,  CONFLICT    OF    LAWS.— A    contract    between   the 

seller  and  purchaser  of  a  note  Is  governed  by  the  laws  of  the  state 
where  its  sale  or  transfer  is  made,  and  cannot  be  affected  by  the 
laws  against  usury  in  the  state  where  th*;  note  wa»  executed.  (Glid- 
den  v.  Chamberlain,  479.) 

2.  USURY.— A  BUILDING  AND  LOAN  ASSOCIATION  organized 
under  the  laws  of  the  state  of  Indiana,  and  by  them  entitled  to  exact 
premiums  and  fines  In  addition  to  legal  interest,  may,  upon  princi- 
ples of  comity,  exercise  the  same  powers  within  another  state.  If  not 
Inconsistent  with  its  laws  or  public  policy;  and  such  powers  are  not 
deemed  so  inconsistent,  if  their  exercise  is  permitted  to  similar  cor- 
porations organized  within  the  state.  (Freie  v.  No.  4  Fidelity  B.  & 
S.  Union,  123.) 

VARIANCE. 
See  Pleading,  5. 

VENDOR  AND  PURCHASER. 

1.  PURCHASERS,  INNOCENT,  WHO  ARE  NOT  ENTITLED 
TO  PROTECTION  AS.— To  entitle  one  to  protection  as  an  Innocent 
purchaser  he  must  have  the  legal  title.    (Bruschlje  v.  Wright,  125.) 

2.  VENDOR  AND  PURCHASER  —  SETTLEMENT  OF  PAST 
DIFFERENCES  AS  A  CONSIDERATION.— The  settlement  of  past 
differences  on  the  basis  of  the  purchase  and  sale  of  land  at  a  value 
to  be  fixed  by  appraisers  is  a  valid  consideration  for  the  agreement 
to  purchase  aud  sell,  and  sufficient  to  render  the  contract  irrevocable. 
(Guild  V.  Atchison,  Topelca  etc.  R.  R.  Co.,  312.) 

3.  RESCISSION,  PROPER  REMEDY  TO  ENFORCE.— Where  a 
purchaser  of  land  who  has  sriven  a  note  or  mortgage  in  part  payment 
of  the  purchase  price  wishes  to  rescind,  his  remedy  Is  in  equity. 
(Raclcemann  v.  Riverbanli  Imp.  Co.,  427.) 

4.  A  RESCISSION  OF  THE  PURCHASE  OF  LAND  ta  not  pre- 
vented by  the  fact  that  the  purchaser  has  been  in  possession  for  a 
considerable  length  of  time.  (Rackemann  t.  Riverbank  Imp.  Co., 
427.) 

AM.  ST.  RXP..  Vou  LVU.— €0 
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5.  VENDOR  AND  PURCHASER- WHO  IS  NOT  A  BONA  FIDH 
PURCHASER— RECORDING  ACT.— To  entitle  one  to  protection  as 
a  bona  fide  purchaser,  he  must  have  parted  with  his  consideration 
before  notice  of  a  prior  conflicting  right.  Hence,  If  a  purchaser  of 
land  has  actual  knowledge  of  a  moj-tgage  thereon,  of  record,  in  which 
the  mortgagor  asserts  title,  and  pays*  for  the  laud  without  any  inves- 
ligation  as  to  title,  where  that  would  probably  lead  to  a  discovery  of 
the  owner,  he  is  chargeable  with  notice  of  the  existence  of  title  in 
the  mortgagor,  and  cannot  claim  protection  as  a  bona  fide  purchaser 
under  the  recording  act.    (Doran  v.  Dazey,  550.) 

6.  VENDOR'S  LIEN— NOTE  FOR  PURCHASE*  MONEY.— The 
taking  of  a  note  of  a  third  person  for  the  purchase  price  of  real 
property  where  the  vendor  does  not  convey  the  legal  title,  but  stipu- 
lates that  he  will  convey  it  when  payment  is  made  or  secured,  is  not 
equivalent  to  payment,  and  cannot  deprive  him  of  his  right  to  en- 
force a  vendor's  lien  on  the  land  for  the  payment  of  such  price. 
(Mansfield  v.  Dameron,  884.) 

7.  NOTICE  TO  A  PURCHASER,  AFTER  HE  HAD  COMPLET- 
ED HIS  PURCHASE  and  received  a  conveyance  of  the  property,  of 
facts  entitling  other  persons  to  avoid  an  executor's  sale  cannot  de- 
feat the  title  of  such  purchaser.    (Melms  v.  Pabst  Brewing  Co.,  899.) 

See  Agency,  3,  7;  Attorney  and  Client,  12,  14;  Contracts,  6;  Deerta.  4; 
Specific  Performance. 

VERDICT. 
See  Railroad  Companies,  24;  Trial,  8,  4. 

WAIVER. 
See  Insurance,  3,  19;  Negotiable  Instruments,  4,  10,  11,  14,  tH 

WARRANTS. 
See  Arrest,  2. 

WARRANTY. 

See  Sales,. 7.  11-15. 

WATERS  AND  WATERCOURSES. 
See  Injunction,  1;  Nuisance,  2. 

WILLS. 

1.  WILLS— TESTAMENTARY  CAPACITY— INSTRUCTION  A» 
TO  INSANE  DELUSION— QUESTIONS  OF  LAW.— Whether  testae 
mentary  capacity  exists  in  any  given  case  Is  always  matter  of  law 
for  the  court  to  determine.  It  is,  therefore,  the  province  of  the 
court,  where  testamentary  capacity  is  attacked  on  the  ground  that 
the  testator  had  an  "insane  delusion,"  to  instruct  the  jury  what  con- 
stitutes such  a  delusion.    (Kimberly's  Appeal,  101.) 

2.  WITNESSES— EXAMINATION  OF  NONEXPERTS  AS  TO 
MENTAIi  CONDITION  OF  TESTATOR.— After  a  nonexpert  witness, 
upon  the  contest  of  a  will,  has,  without  objection,  testified  to  his  ac- 
quaintance with  the  testator,  giving  the  details  and  particulars,  and 
has  then,  without  objection,  given  his  opinion,  founded  upon  such 
recited  facts,  that  the  testator  was  of  sound  mind,  it  does  prejudice 
the  contestant  of  the  will  to  afterward  ask  the  witness,  on  direct  ex- 
amination, if  he  ever  observed  anything  in  the  appearance,  conduct, 
or  conversation  of  the  testator  to  indicate  any  unsoundness  of  mind. 
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for  there  is  full  opportunity,  on  cross-examination,to  elicit  how  much 
In  each  answer  is  matter  of  fact,  and  how  much  is  matter  of  opin- 
ion as  to  what  would  indicate  mental  wealiness.  (Kimberly's  Ap- 
peal, 101.) 

3.  WILLS  —  TESTAMENTARY  CAPACITY  —  CORRECT  ftf- 
STRUCTION  AS  TO  "INSANE  DELUSION."— To  instruct  the  Jury,, 
in  a  case  where  testamentary  capacity  is  attaclied  on  the  ground  that 
the  testator  had  an  "Insane  delusion,"  that  "an  insane  delusion  is  a 
false  belief  for  which  there  is  no  reasonable  foundation,  and  which 
would  be  incredible,  under  the  given  circumstances,  to  the  same  per- 
son, if  of  sound  mind  and  concerning  which  the  mind  of  the  decedent 
was  not  open  to  permanent  correction  through  evidence  or  argu- 
uieut";  that  "a  false  belief  is  not  necessarily  an  insane  delusion"; 
and  that  it  is  only  where  "false  beliefs  are  such  as  a  reasonable 
man  would  not,  under  the  circumstances,  entertain  that  they  he- 
come  insane  delusions,"  is  as  accurate  as  could  reasonably  be  ex- 
pected, or  justly  required,  especially  where  the  jury  has  been  else- 
where fully,  clearly,  and  correctly  charged  upon  the  subject  of  tes- 
tamentary capacity.    (Kimberly's  Appeal,  101.) 

4.  WILLS— EXECUTORS  RIGHT  TO  APPEAL  FROM  OR- 
DER DENYING  OR  REVOKING  THE  PROBATE  OF.— If  a  will 
is  set  aside  in  a  suit  in  which  the  executor  is  one  of  the  defendants^ 
he  has  the  right  to  prosecute  an  appeal  or  writ  of  error.  (Hester- 
berg  V.  Clark,  135.) 

5.  WILLS— BURDEN  OF  PROOF  IN  SUITS  TO  SET  ASIDE.— 
If,  in  a  suit  in  chancery  to  set  aside  the  probate  of  a  will,  the  com- 
plainant offers  the  will  and  the  certificate  of  all  the  subscribing  wit- 
nesses in  the  probate  court,  and  their  testimony  Is  there  given,  a 
prima  facie  case  is  made  out  in  favor  of  the  will,  which  the  com- 
plainants must  meet  and  overcome.    (Hesterberg  v.  Clark,  135.) 

G.  WILLS— CLAUSE  ADDED  WITHOUT  PROPER  ATTESTA- 
TION.—If,  after  a  will  has  been  properly  executed  and  attested,  the 
testator  caused  a  further  provision  to  be  written  therein  in  his  pres- 
ence and  that  of  the  subscribing  witnesses,  without  any  further 
signing  on  his  part  or  attestation  on  theirs,  this  does  not  add  any- 
thing to,  nor  does  it  revoke,  a  pre-existing  will  or  any  part  thereof. 
(Hesterberg  v.  Clark,  135.) 

7.  WILLS,  INTERLINEATIONS  AFTER  EXECUTION.- An 
interlineation  in  a  will  after  it  has  been  duly  executed  and  attested, 
though  made  in  the  presence  of  the  testator  and  that  of  the  wit- 
nesses to  the  will,  there  being  no.  further  signing  by  him  nor  attes- 
tation by  them,  has  no  effect  wliatever  on  the  will.  (Hesterberg  v. 
Clark,  135.) 

8.  WILLS— UNBORN  CHILD,  INTENTION  TO  DISINHERIT. 
Though  it  appears  by  the  will  that  a  testator  had  an  unborn  child  in 
his  mind,  and  that  he  did  not  therein  make  any  provision  for  it,  yet 
such  will  does  not  manifest  an  intention  to  disinherit  the  clilld,  and 
It  is  entitled  to  the  same  share  in  its  parent's  estate  as  if  he  died 
intestate.    (Lurie  v.  Radnitzer,  157.) 

9.  WILLS.— PARTS  OF  A  WILL  WHICH  HAVE  BEEN 
ERASED  by  a  testator  are  no  more  a  part  of  such  will  than  if  they 
had  never  been  written  therein.  Hence,  if  the  part  erased  made 
provision  for  an  unborn  child,  it  cannot,  having  been  erased,  con- 
stitute evidence  that  he  intended  to  disinherit  such  child.  (Lurie  v. 
Radnitzer,  157.) 

10.  WILLS— EVIDENCE  OF  INTENTION  TO  DISINHERIT.— 
Evidence  of  what  a  testator  said  at  a  time  when  he  erased  a  clause 
in  his  will  in  favor  of  an  unborn  child  cannot  be  received  for  the 
purpose  of  proving  that  he  intended  to  disinherit  such  child.  (Lurie 
V.  Radnitzer,  157.) 
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11.  WILLS— TESTAMENTARY  WRITINGS.— A  letter  from  ft 
husband  to  his  wife  informing  lier  of  the  disposition  of  his  property 
made  by  will,  not  attested  or  acknowledged,  is  not  testamentary  in 
Its  character.    (Orth  v.  Orth,  185.) 

12.  AVILLS— PAROL  PROMISE— STATUTE  OF  FRAUDS.— A 
parol  promise  made  to  a  testator  by  the  sole  beneficiary  under  his 
will  to  convey  certain  property  to  a  person  named  is  void  if  it  in- 
volves the  transfer  of  property  exceeding  in  value  the  limit  fixed 
by  the  statute  of  frauds.    ^Orth  v.  Orth,  185.) 

13.  WILLS— REVOCATION.— PAROL  TRUSTS  In  personal  prop- 
erty cannot  be  permitted  to  revoke  a  will  contrary  to  the  require- 
ments of  the  statute  upon  the  subject  of  such  revocation.  (Orth  v. 
Orth,  185.) 

14.  WILLS— PRESUMPTION  OF  FRAUD.— The  rule  that  one  oc- 
cupying a  fiduciary  relation  to  another,  and  thereby  obtaining  an 
advantage  is  presumed  to  have  obtained  it  fraudulently,  does  not  ap- 
ply to  a  testamentary  disposition  made  by  a  husband  in  favor  of 
his  wife.    (Orth  v.  Orth,  185.) 

15.  WILLS— PRESUMPTION  OF  FRAUD.— A  devise  by  a  hus- 
band to  his  wife  is  not  presumptively  fraudulent,  requiring  equity 
to  charge  the  devise  with  a  trust  in  favor  of  those  who  may  stand 
In  the  relation  of  heirs.    (Orth  v.  Orth,  185.) 

16.  WILLS— CONSTRUCTION  OF  PROVISIONS  IN  FAVOR  OF 
A  TESTATOR'S  WIFE.— Provisions  In  a  wnll  in  favor  of  the  wife 
of  a  testator  should  be  liberally  construed  In  her  favor,  and  the  rev- 
ocation of  a  devise  to  her  will  not  be  presumed  in  the  absence  of  ex- 
press words  of  a  clear,  unequivocal  Implication.  (Moffett  v.  Elmen- 
dorf,  529.) 

17.  WILLS— LAPSED  DEVISE,  WHEN  VESTS  IN  THE  WIFE 
AS  I^BSIDUARY  DEVISEE.— If  a  will  purports  to  give  to  the  wife 
of  the  testator  all  his  real  estate  except  therein  otherwise  given,  and 
In  a  succeeding  clause  gives  to  certain  persons  therein  designated 
certain  real  property  to  hold,  share  and  share  alike,  and  some  of  the 
devisees  die  before  the  testator,  and  the  devise  as  to  their  share 
lapses,  such  shares  vest  in  the  wife  as  residuary  devisee,  although 
the  will  in  a  subsequent  clause  declares  that  all  the  residue  of  the 
testator's  estate,  if  any  Ihere  be,  is  devised  to  his  heirs  at  law  at 
the  time  of  his  decease.  This  last  olau?e  can  become  operative  only 
in  the  event  of  the  death  of  the  wife  before  that  of  the  testator,  and 
her  consequent  inability  to  take  under  the  residuary  devise  to  her. 
(Moffett  V.  Elmendorf,  529.) 

18.  WILLS— DEVISE  IN  FEE- CUTTING  DOWN.— If  there  is  a 
clear  gift  in  a  will  of  an  estate  In  fee,  such  estate  cannot  afterward 
be  cut  down  except  Ijy  something  in  the  will  which  with  reasonable 
certainty  indicates  the  intention  of  the  testator  to  cut  it  down  or  to 
defeat  or  modify  it.    (Yost  v.  McKee,  604.) 

19.  WILLS— CONFLICT  OF  LAWS.— An  olographic  paper,  pur- 
porting to  be  the  will  of  a  married  woman,  but  invalid  at  the  time 
of  its  execution  for  want  of  witnesses,  is  not  rendered  valid  by  a  sub- 
sequent statute  dispensing  with  that  requirement.  (Packer  v. 
Packer,  615.) 

20.  WILLS— CONFLICT  OF  LAWS.— The  validity  of  a  will  must 
be  determined  by  the  law  as  It  stood  at  the  time  of  the  execution 
of  the  will,  and  not  at  the  time  of  the  death  of  the  testator.  (Packer 
V.  Packer,  615.) 

21.  WILLS.— EVIDENCE  AS  TO  THE  INTENTION  of  a  testa- 
tor separate  and  apart  from  that  conveyed  by  the  language  used  in 
the  will  is  not  admissible  for  the  purpose  of  Interpreting  the  will. 
(Clarke  v.  Clarke,  675.) 
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22.  WILLS  -  INTERPRETATION  — •'DBVISB.'*—  AltllOllffh    the 

technical  meaning  of  the  term  "devise"  In  a  will  Is  asually  to  pass 
realty  as  realty,  yet  this  technical  meaning  Is  not  allowed  to  prevail 
when  such  use  of  the  word  is  negatived  by  other  words  in  the  will 
clearly  indicating  a  different  and  contrary  intention.  (Clarke  y, 
Clarke,  tJ75.) 

23.  WILLS-INTERPRETATION— CONVERSION  OP  REALTY 
INTO  PERSONALTY.-lf  a  testator  uses  such  words  as  "invest" 
and  pay  over"  In  his  will,  thus  conveying  the  idea  that  his  entire 
estate,  both  real  and  personal,  is  to  be  distributed  as  personalty,  his 
executor  is  authorized  to  convert  the  real  estate  into  personalty, 
though  no  such  direct  authority  la  contained  In  the  wUL  (Clarke  v. 
Clarke,  675.) 

24.  WILLS-ATTESTATION.-If  a  will  la  duly  executed,  and 
contains.  In  the  appropriate  place,  the  names  of  the  three  persons 
selected  by  the  testatrix  as  witnesses  thereto,  the  fact  that  the  name 

■^V^\  ®"*^^  witnesses  was  not  written  with  her  own  hand  but 
with  the  hand  of  another,  at  her  request,  and  in  her  presence,  and 
m  the  presence  of  the  other  witnesses,  and  the  testatrix,  does  iu*t 
▼itlata  lier  attaatatlon  nor  render  the  wUl  tokL   (SmytiM  t.  Irica, 

Bee  Tmati,  %4, 

WITNESSES. 
■m  KcfUcence.  U;  WlUi^  & 
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